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GERTIORARI: ITS SGOPE AND NATURE 
By 
Ga. RAMAKRISHNA Rao, ADVOCATE, MADRAS. 


Certiorari is an ancient judicial writ issued by the Courts of the King’s Bench 
Division in England for regulating the conduct of bodies vested with inferior juri 
diction whenever they acted in excess of their jurisdiction. For the writ to issue, 
four conditions should ordinarily be fulfilled: Firstly, there must be a person or 
body of persons ; secondly, that person or body must be clothed with legal authority 
to ee questions affecting rights of subjects; thirdly, the person or body 
must be under a duty to act judicially ; and lastly, he or must have acted in 
excess of its legal authority?. 


In Rex v. Woodhouse? Fletcher Moulton, L.J., indicated the rule in the following 
terms : 


“ The procedure of certiorari applies in many cases in which the body whose 
acts are criticised would not ordinarily be called a ‘ Gourt’ nor would its acts be 
ordinarily termed judicial acts. The true view of the limitation would seem to 
be that the term ‘ judicial act’ is used in contrast with purely ministerial acts. To 
these latter the process of certiorari does not apply ge te Be ae, 

In this context, the following classic definition of the word “judicial” which 
was given by May, G.J., in Queen v. Corporation of Dublin® and cited with approval 
by Lord Atkinson in Frome Umted Breweries v. Bath Fustices4, may be borne in mind : 


“ It is established that the writ of certiorari does not lie to remove an order 
merely ministerial such as a warrant, but it lies to remove and adjudicate upon 
the validity of acts judicial. In this connection, the term ‘judicial’ does not 
necessarily mean acts of a judge or legal tribunal sitting for determination of 
matters of law, but for the purpose of this sae a judicial act seems to be an act 
done by competent authority, upon consideration of facts and circumstances, and 
imposing liability or affecting the rights of others.” 


- Thus it will be seen that Gourts have generally proceeded on the footing that 
the writ can be issued only to set right material irregularities in matters of a judicia 
character. Yet, Gourts have not been hesitant from time to time to bring within 
the ambit of the phrase ‘judicial act’ many acts that would not ex. facie appear 
judicial, Thusin The Ring v. Postmaster-General. Carmichel, ex parte’, a writ 
of certiorari was issued to quash a disablement certificate granted by the Chie 





1. Per Lord Atkin in The King v. The 3- ee 2 ER. Ir. 371, 
Electricity Commrastorer, (1924) 1 K.B. 171. 4. cer A.C. 586. 
a. (1906) 2 K.B. 501 at 595. 5. (1928) I KB. 291. 
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Medical Officer of the Post Office and issued on the ground that he was not the 


alias ira tial de under the Workmen’s Compensation Act, 1925. Lord Hewart, 
G.J., ob thus : 


“ There was a moment in this case when it was argued that the document į 
was of such a kind as not to be proper for the writ of certiorari. But I am satisfied 
when I look at the part which a certificate of this nature must play in the making 
of any claim for compensation by a post office worker suffering from telegraphist’s 
cramp, that the certificate of the certifying surgeon is of the nature of a judicial 
act, and is a fit subject for cer#orart.” ; 


In Rex v. Boycott) certification as to mental deficiency of a boy was held to be an 
act which would be attracted by the writ of csrtiorari. In Ths King v. The London 
County Council? the writ was issued against a County Gouncil which had exercised 
the power to grant a licence under the Ginematograph Act, 1909 and had given 
permission to open premises on a Sunday under the Sunday Observance Act, 
1780. Slesser, L.J., observed thus: 


eo. ee Reg v. Justices of Walsall? is an authority that where, on the 
face of it, it appears that a licence is to be granted to certain persons and not to 
others, conferring upon them certain rights and obligations the mere fact that a 
statute does not in terms provide for opposition to be heard, does not any the less 
make the duty of the magistrates a judicial duty and therefore it is clear that they 
were acting or purporting to act judicially in hearing this application, assuming 
that it was an application, to modify the licence . . ... .” 

It will accordingly be noticed that if the acts in question are not such as are 
done in the course of the routine of ministerial business but partake of a strictly 
judicial character or at least quasi-judicial, they fall within the jurisdiction. On 
the other hand, it has been held that the mere circumstance that an enquiry may 
have to be made publicly and the objections of persons affected heard or forms of 
procedure akin to judicial are required to be observed, will not necessarily render 
‘the act judicial for the purpose of the writ‘. - Thus, itis clear that the line of demar- 
catiom between judicial and administrative acts for the purpose of the writ is some- 
times thin but nonetheless always real, and courts have occasionally experienced 
considerable difficulty not so much in theoretically defining the limit with any 
- precision as in practically applying to the circumstances of the particular case, 


The Supreme Court. had occasion in Ths Province of Bombay v. Rhushaldas S. 
Advani" to consider the conditions under which a writ of certiorari may issue. The 
main question for determination was whether the remedy by way of a writ of 
certioran could be invoked for quashing an order made by the Government of 
Bombay whereby certain premises were requisitioned under section 3 of the 
Bombay Land Requisition Ordinance V of 1947. Three Judges of the High 
Gourt and two Judges of the Supreme Gourt held in favour of issuing the writ 
while four other Judges of the Supreme Court held contra. This decision 
contains an illuminating and exhaustive discussion of the case law bearing on the 
subject. It will be useful to examine the raison d'etre of the conflicting opinions 
expressed by the Judges in this case for understanding and appreciating aright 
the nature and scope of the writ of certiorari and for doing so to set forth section 3 
of the Bombay Ordinance V of 1947 which runs thus: 


“ Requisition of land.—If in the opinion of the Provincial Government it is 
necessary or expedient to do so, the Provincial Government may by order in writing 
requisition any land for any public purpose: Provided that no land used for the 
purpose of public worship or for any purpose which the Provincial Government 
may specify by notification in the Official Gazette shall be requisitioned under 
this section.”’ 





1. (1939) 2 K.B. 65r. 4. Vide Franklin v. Minister of Towa Plan- 
2. (1931) 2 K.B. 215. ming, 1948 A.C, yi 
3. (1854) 3 W.R. 69. 5. (1950) 2 M.L.J. 703 : 1950 8.C.J. 451. 


TT) THE MADRAS LAW JOURNAL. 3 


The facts of the Bombay cass are simple. On 4th February 1948, the petitioner, 
a refugee from Sind, occupied a flat in pursuance of an assignment of tenancy 
in his favour by one Ismail. Subsequently, the Government issued an order requisi- 
tioning the flat under section 3 of the Bombay Ordinance V of 1947, which had’ 
come into force on 4th ee 1947. On the same day the owner of the flat 
was informed that the Government had allotted the flat to another refugee from 
Sind. Thereupon, the petitioner applied for a writ of certiorari which was granted 
by the Bombay High Court. . The Government having preferred an appeal, the 
Supreme Gourt reversed the High Court’s decision by a majority of four Judges 
out of six constituting the whole Bench. 


' The controversy in the Bombay case centred round the question whether the 
act of the Provincial Government requisitioning the flat under Bombay Ordinance 
V of 1947 was in the nature of a judicial or ministerial act. The view of the majority 
was stated by Kania, C.J., thus: 


“ When the executive authority has to form an opinion about an objective 
matter as a preliminary step to the exercise of a certain power conferred on it, the 
determination of the objective fact and the exercise of the power based thereon 
are alike matters of an administrative character and are not amenable to the writ 
of certiorari.” 

In the words of Das, J., : 


i ae the determination of the existence of a public purpose or 
the necessity or expediency for making the order could not be regarded as a quasi- 
judicial act, because (a) there was no Hs in the sense of dispute between two contesting 
parties to be decided by the Provincial Government ; and (b) the Provincial Govern- 
ment was not required by the Ordinance to hold any judicial inquiry or to act 
judicially and the determination of the existence of a public purpose was only a 
step in the process of the exercise of the administrative power and, if erroneous, 
the decision could at best be challenged by the action, but a certiorari would be a 
wholly inappropriate remedy . . ... .” 


cç 


The contrary view was put by Mukherjea, J., thus : 


c4 


. . . The act of requisitioning being an executive act, the deter-. 
mination of the existence of a public purpose upon which the exercise of powers 
is dependent is cither'a part of the executive act itself or is something collateral 
to it. I have attempted to show that it is a thing collateral and preliminary to the 
exercise of executive authority and not apart ofit. That being so, the determination. 
of this collateral matter by the executive authority which is, in my opinion, a 
judicial function cannot be regarded as final and if the determination is erroneous, 
it can be corrected and removed by a writ of certiorari ”. 


In order to estimate the relative soundness of the two points of view accounting 
for the divergence of judicial opinion disclosed by the decision of the Supreme 
Court, it may be as well to refer to three foreign decisions—one English and two 
American—which although not adverted to by the Judges here clearly bring out 
the basic principles of approach relevant to the determination of any given case 
raising the question. 


In Royal Acquarium v. Parkinson’ the term judicial was explained as follows: 


i “'The word judicial has two meanings. It may refer to the discharge of 
duties exercisable by a Judge or by Justices in Gourt or to administrative: duties 
which need not be performed in court, but in respect of which it is necessary to 
bring to bear a judicial mind—that is, a mind to determine what is fair and just 
im respect of-the matters-under consideration.” --- - -- -..~ r% eo 





I. (189a) 1 Q.B. 491 at 452. 
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In State v. Clough! the point was put thus : 


“ To render the proceedings of special tribunals, commissioners or officers 
judicial in their nature, they must affect the rights of property of the citizen in a 
manner analogous to that in which they are affected by the proceedings of Gourts 
acting judicially ;” ; 

In Smith v. Strother? it was observed : 

“© Whenever an act undertakes to determine a question of right or obligation 

or of property as the foundation upon which it proceeds, such act is to that extent 
a judicial one.” 
From the foregoing, the following tests can be formulated for the purposes of finding 
out whether or not the determination of the character of the purpose in question 
is or is not a judicial act : (a) Is the concerned officer bound in law to bring a judicial 
mind to bear on the matter referred to him? If so, do the proceedings disclose 
a judicial approach to the matter on hand? (b) Are the rights of property of the 
citizen affected in the same way in which they would be affected b proceedings 
in Courts of law? (c) Does the act of requisition undertake to determine a 
question of right or obligation or of property ? 

Applying the first test to the Bombay case it would appear ihat the questions 
regarding the existence of a public purpose viz., the user of the land for congre- 
gational worship, or for a purpose specified by notification, and the payment of the 
compensation to the individual who is deprived of the land, are mixed questions 
or law and fact which call for a determination in a fair and just manner and 
consequently the authorities concerned should approach the whole matter from a 
judicial standpoint. 

Applying the second test, it is obvious that proceedings of the Government 

- the Ordinance affect the rights of property of the citizen in the same way 
in which they are affected by proceedings in a Gourt of law. There is a conflict 
between the interests of the subject on the one hand and the Government on the 
other, which is resolved by section 8 of the Ordinance which provides for the pay- 
ment of compensation and sections 10 and 12 which enable the Government to 
enter and inspect the land. It is well known that a formal array of parties is not the 
sing qua non of a judicial proceeding ; it is enough if there is a lis or point in contro- 
versy, or what is called a proposal and an opposition and that certainly was present 
in this case. ` , 

Applying the last test, it will be seen that in the Bombay case there was a contro- 
versy about a right or interest of a citizen. The authorities concerned were under 
an obligation to weigh the pros and cons and satisfy themselves that a public purpose 
existed and then issue an order of requisition. In the words of Bhagwat J., in 
the trial Gourt : 

. © > , . The Provincial Government are not constituted the sols Judges 
of what that public purpose is. The public purpose has to exist before they can 
exercise any power of requisition of land within the meaning of that section. It 
therefore follows that the existence of a public purpose is a condition precedent 
to the exercise of the power of requisitioning invested in the Provincial Government 
by section 3 ofthe Ordinance . . . sos - + e” a 
It therefore follows that an order of the Government under Bombay Ordinance 
V of 1947, requisitioning land will not be operative ex proprio vigore. ‘The public 
purpose must be present before the Government can exercise its power of requisi- 
tioning under the Ordinance. The Government cannot by labelling a private 
purpose as public purpose clothe itself with jurisdiction to issue au order af requi- 
sition?, It is not a matter in which the Government can act solely at its whim or 





1. 64 Minn. 378 at 380; 23 Ame. Gyc., 1614. ; 
page 1616, g. Vide King v. Bredford, (1908) 1 K.B. 
2. 68 Cali. 194 at 197; 29 Ame. Cyc., pago 965. 
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caprice ; it has to determine squarely all the questions pertaining to the act of 
requisition by an objective process and arrive at a decision. As pointed out 
Atkin, L.J., in Liversidge’s case! : - 


“Tf itis a condition to the exercise of powers by A that X has a right of way 
or Y has a broken ankle, the authority is charged with determining these facts and 
it must ascertain judicially whether the conditions are fulfilled or not. If on the 
other hand, the condition is that the authority thinks or is of opinion that X has a 
right of way or Y has a broken ankle, the condition is purely a subjective condition 
and the act cannot be a judicial act, as the existence of the condition is incapable 
of being determined by a third party by application of any rule of law or procedure,” 
For the ascertainment of the existence of a public purpose recourse must necessarily 
be had to an objective or judicial process and the authorities should not be allowed 
to pass an arbitrary order of requisition by a subjective or mental process of their 
own. 


It therefore appears that although the ultimate act of requisitioning is adminis- 
trative in character, the determination of the existence of a public purpose which 
is a condition precedent to the ultimate act necessarily imparts a judicial or sh 
judicial complexion to the act and if it is proved to the satisfaction of the Gourt 
that this has not been determined in a proper judicial manner by the authority 
concerned, the act of requisition stands vitiated and can be corrected by a writ of 
certiorari. To hold otherwise would mean setting a premium on arbitrary excesses 
of jurisdiction on the part of administrative bodies which in these days of ever- 
expanding complexity of modern civilization are bqund to have increasing devolu- 
tion of functions, in essence judicial in character, to meet the requirements of such 
complexity. Whenever there is reason for any legitimate doubt as to on what 
side of the line a given case falls, it is submitted that the benefit ought to be given 
in favour of rather than against interference with the acts co arland of. It should 
be remembered that otherwise there can be no effective prevention of fraudulent 
exercise of powers on the part of executive bodies prone only to be too anxious in 
modern democracy to clutch at jurisdiction. The minority opinion seems more 
in consonance with the spirit of our Constitution whereunder no right of the citizen 
in respect of property can be interfered with save on legal grounds specifically 
sanctioned by the Constitution or by any statutory or other valid provision. of law. 
It can only be hoped that the decision on hand will be taken as an authori with 
reference to the facts of the particular case and will not be extended by ogical 
reasoning to other cases where the executive purports to exercise a power or arrive 
at a decision b dicial or quasi-judicial, or in connection with a matter albeit admi- 


nistrative in 


BOOK REVIEWS. 


BHASHYAM AND Apica’s NEGOTIABLE INSTRUMENTS Act, Ninth Edition, Revised - 

by K. Bhashyam, B.A., B.L., M.L.A. (Madras), Advocate. Sole Distributors: P. 

aradachari & Go., No. 8, Lingi Chetty Street, Madras. Pages 616. Price 
Rs. 22-8-0. 


Ever since the first edition of this work was published, it has come to be recog- 
nised as an authority on the subject of negotiable instruments and the successive 
editions have steadily increased its reputation and popularity. In these days 
when commercial expansion is ever on the increase a thorough and accurate know- 
ledge of the law of negotiable instruments is absolutely necessary for the members 
of the mercantile community and their legal advisers. The present edition pub- 
lished six years after the previous edition, has been revised and brought up to date, 





1. (1942) A.C. 206 at p- 227. 
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The commentary is critical, lucid, and the many difficult and complex questions 
arising under this branch of the law have been squarely met and dealt with. No 
lawyer can afford to be without such a useful book. 


t- 


Law or Torts.—A treatise on the law of civil wrongs b 5. Ramaswamy 
Iyer, B.A., B.L., Advocate, High Court, Madras, Fourth Edition (1950). Published 
by the Eastern Law House, Ltd., Galcutta. Pages 704. Price Rs. 16. 


No book on the law of torts perhaps contains-such a mass of valuable information 
as the Law of Torts by Mr. S. Ramaswamy Iyer. ` It can be safely said that no 
aspect and no important case relating to the subject will be found unnoticed in this 
book. In the absence of a statutory enactment the law has to be gathered 
primarily from the foreign decisions. The whole subject has been dealt with under 
different and appropriate headings in a v thorough and exhaustive manner, 
leaving practically nothing to be desired. The coming into force of the Consti- 
tution of India has necessitated the re-writing of the text in several places. Actions 
for torts are in our country not so numerous as in other countries but it is 
esscntial to know the limitations on one’s rights and his obligations to his neigh- 
bours. The book is bound to have a great demand and is sure to be found useful 
by lawyer and layman alike. 


Tue Law OF Apsissions AND ConFessions, by Y. H. Rao, Advocate, Madras 
High Court, assisted by Y. R. Rao, Advocate, Bombay High Gourt. Published 
by Criminal Law Publications, Gudur (South India). Pages 380. Price Rs. 15. 


The law relating to admissions and confessions though only a portion of the Law 
of Evidence, is an important portion and has been deservedly dealt with separately 
by the authors. The whole subject has been well analysed and discussed under 
well-chosen tdpics. After stating the law, the cases relating to the point have 
been grouped according to the respective Tribunals deciding them which gives 
the reader at a glance the law as administered in each State. The case-law is 
exhaustive and wherever necessary the facts of the cases have been given to 
enable the reader to understand the decisions. We are happy to welcome this book 
being a new approach of specialised treatment of an important branch of the 
general law of Evidence. 


HANDBOOK ON MeERaANTILE Law, by E. Venkatesam, B.A., M.L., Advocate, 
Madras, Second Edition. Published by the Author. Pages 587. Price Rs. 10. 


As we had remarked in our review of the First Edition of this book, it is an 
excellent and comprehensive work on the Mercantile Law and though primarily 
intended for students, can be referred to with profit by lawyers. The recent legi 
lation pertaining to the subject has been critically noticed and the case-law 
been brought upto date. We have nothing but praise for the work. 
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CONSENT OF SAPINDAS.AND SELECTION OF BOY FOR ADOPTION. 
By 
S. VENKATARAMAN. 


The principles of selection of boys for adoption are now fairly well setiled. 
‘They rest ultimately on Saunaka’s maxim ‘that the adopted boy should be the 
reflection of a son. They flow immediately from a catena of judicial decisions. 
The boy should be of the same caste, Sith Deb Misra v. Ram Prasad}, He should 
not be suffering from any serious physical or mental affliction, Surendra v. Bholanath?. 
He should not be illegitimate, Tirkangowda v. Shivappa®. A further restriction is 
that the boy should not be so related to the adoptive father as to have made marriage 
between the adoptive father and the natural mother in her maiden state either 
pois or obnoxious. ‘This rule had its origin chiefly in the Dattaka Mimamsa 

rests on an inaccurate rendering by Sutherland of a passage in that work and 
particularly on an unhappy rendering of “ oiruddha sambandha” as “ prohibited 
connection,” which was taken by the courts to import all the prohibitions for a 
legal marriage contemplated by Hindu Law, Ramchandra v. Gopala*. As a general 
proposition the rule has been widely enforced, Bhagwan Singh v. Bhagwan Singh* and 
Minakshi v. Ramanadha®. It is also clear that it is only the relationship of the 
person to whom the adoption is made with the natural mother that is to be con- 
sidered, and the relationship of ihe adopting widow to the natural father of the boy 
is irrelevant, Putty Lal v. Parbati?” and Sripad v. Vithal’. ` The fact that the adoption 
may be made by the widow is only an accident and therefore immaterial. In 
regard to the range of selection within the limiting principles set out, there are, 

in, various prescriptions of the Sastras. A text of Sakala cited in the Dattaka 
Mama states: “Let a regenerate man being destitute of male issue, adopt 
as a son, the offspring of a sapinda ; or next in order the son of the same general 
family (sagotra) ; in default of such, let him bring up one born of a different gencral 
family’’®, Amongst near sapinda kinsmen of the same family, the affiliation of 





1. (1924) I.L.R. 46 All. 637, 646. 6. (1888) I.L.R. 11 Mad. 49 (F.B.). 
2. J.L.R. (1944) 1 Cal. 139. 7- (1915) LR. 42 I.A. 155 (P.C.). 
© g. LLR. (1944) Bom. 706. 8. (1925) I.L.R. 49 Bom. 615. 
4. (1908) J.L.R. 92 Bom. 61g. 9- Dattaka Mimamsa, section a, para. 14. 
g. (1899) L-R. 26 I.A. 153 €P.C.). í 
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a brother’s son is enjoined’. Thisis on the basis of texts of Manu? and Brihas- 
pati?: “If one among brothers of the whole blood (ckajata) be possessed of 
male issue (putravan) Manu pronounces that they are all fathers by means of that 
son.” Asto these norms guiding selection, Sir Thcmas Strange remarked : 
“But the result of all the authorities upon this point is, thai the selection is 
` finally a matter of conscience and discretion vih the adopter, not of absolute 
prescription, rendering invalid an adoption of one not being precisely him who 
upon spiritual consideration ought to have been preferred.”"* A similar view was 
expressed by SirWilliam Macnaghten who observed: “ It may be held then, that 
the injunction to adopt one’s own sapinda, and failing them, to adopt out of one’s 
own gotra, is not essential so as to invalidate the adoption in the event of a 
departure from the rule.” The Judicial Committee has approved these senti- 
ments and the position has become crystallised, Wooma Dase v. 
Dass’. 


Inasmuch as in the State of Madras it is competent to a widow, not havi 
her husband’s permission, to adopt a son to him if duly authorised by his ki x 
questions of nicety have COPPEE TE regarding the considerations bearing on the 
accord of such consent. In of Madura v. Mootoo Ramalinga’, it was stated 
by Sir James Golvile : “ The assent o: kinsmen seems to be required by reason of the 
presumed incapacity of women for independence rather than the necessity of 
procuring the consent of all those whose possible reversionary interest would be 
defeated by the adoption...... There should be such evidence of the assent 
of kinsmen as suffices to show that the act is done by the widow in the proper and 
bona fids performance of a religious duty and neither capriciously nor from a corrupt 
motive.” The observation would imply that the consent of sapindas is by way of a 
verdict on the purity of the widow’s motives. A different turn was however given 
to the statement by the Judicial Gommittee in Vellanki Venkataknshna Rao v. Rand- 
lakshmi’. Sir James Golvile explained the dictum as follows: ‘All which this 
Committee in the former case intended to lay down was, that there should be such 
_proof of assent on’ the part of the sapindas as should be sufficient to support the 
inference that the adoption was made by the widow, not from capricious or corrupt 
motives but upon a fair consideration, by what may be called a family council 
of the expediency of substituting an heir by adoption to the deceased husband.” In 
other words, the consent of sapindas is required to vouch for the adoption a 
the result not of caprice or ulterior motives of the widow but from a genuine n 
therefor from the point of view of the deceased. In Hari Ramayya v. Venkatas hala- 
pathi’, Sir James Colvile’s explanation was understood to mean that “the only 
person whose motive requires to be canvassed is the sapinda who either gives his 
consent or withholds his consent and not the widow.” This inference was regarded 
as going a little bit too far by Leach, G.J., in Kanakaratnam v. Narasimha’®, Itis 
now however accepted that the motive of the adopting widow is not to be probed 
into too meticulously. There is much force in the statement of Jackson, J., in 
Murakari Brakma Sastri v. Sumitramma) ; “If an adoption is regarded as a form of 
birth the logical conclusion would seem to be ... . that the widow’s motive in 
making an adoption is no more material than a wife’s motive in having a baby.” 


‘In dealing with a widow’s request for consent to an adoption the nearest 
‘sapindas act as a “family council.” It is for them to remember that adoption is 
‘essentially a spiritual institution founded on the duty which every Hindu owes to 
“his ancestors to provide for the continuance of their line and the solemnisation’ of 


{ 





Dattaka- Mimamsa, section 2, paras. 28, 67. 7. (1868) 12 M.I.A. 397 (P.G.). j 


i: 

2. Manu IX. 182. 8. (1876) L.R. 4 I.A.1: LL.R. 1 Mad. 174 
3. Brihaspati XXV. 99. _ . (P.C). 

4 Hindu Law, Vol. 1, p. 85. g. A.I.R. 1936 Mad. 460. 

s. Principles of Hindu Law, p. 68. 10. (1941) 2 MLL.J. 798 ; ILLR. (1942) Mad- 
6. (1878) LR.5 LA. 40: LLR. 3 Cal. 163 (F.B.). 


987 (P.C). Ir, (1933) 66 M.L.J. 577. 
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the necessary religious ceremonies, Amarndra v. Sanatan Singh); ‘that in. maki 
an adoption the widow is exercising a power which she alone can exercise ; an 
that the assent of the masculine mind is required only by reason of her incapacity 
for independent action and as evidence of the propriety of the adoption. More 
than passing interest would no doubt attach to the remarks of Viswanatha Sastry, J., 
in Sundararama Rao v. Satyanarayanamurtht*, where he observed : “ To-day it cannot 
be said that Hindu women are dependent as in the days of Yajnavalkya. The 
religious motive is also not appreciable in modern adoptions which are made not 
so much for the purpose of securing the repose of the soul of the deceased as for the 
purpose of divesting the course of succession. But the maxim cassanis rations legis 
cessat ipsa lex has no application, for the Gourt cannot enquire into the present 
utility of this ancient doctrine which has become part of the law. We cannot 
annul it because it has survived its usefulness and stands merely as a vestigial relic.” 
The ancient doctrine still standing, the question is whether in according consent, 
the sapindas have to judge only about the expediency and propriety of an adoption 
to the deceased or whether they should also consider the suitability of the boy 
proposed to be adopted by the widow. This last would mean thet the widow 
would be under a duty to submit her choice to the approval of the sapindas, or, 
at any rate, that the sapinda invited to give consent can legitimately ask the widow 
to specify the boy she proposes to adopt for his consideration. In Sri Kris 

Rao v. Surya Rao?, Sir George Lowndes berse : “The sapindas are to be Baie 
as a family council, the natural guardians of the widow, and the protectors of her 
interests. In giving or withholding their consent it is their duty, in this capacity, 
to form an honest and intelligent judgment on the advisability or otherwise of the 
proposed adoption in and with reference to the widow’s branch of the family.” 
It may perhaps be far fetched to infer from the words “ advisabillty or otherwise 
of the proposed adoption” that in the contemplation of the Privy Gouncil the 
widow is expected to specify in every case what boy she proposes to adopt. This 
much, at any rate seems to be clear generally. It is not for the sapinda to dictate 
what boy should be adopted. The argument that a husband can ask his wife to 
adopt a specified boy and inasmuch as the assent of the sapinda is a substitute for 
the husband’s authorisation the sapinda also can give a like direction is not sound 
for, the husband deals with an adoption to hi whereas the sapinda deals with 
an adoption to another, Parasara Bhattar v. Rangaraja Bhatiar*. In Sundararama Rao 
y. Satpanarayanamurthi®, it was observed: “An assent hedged in with a condition 
that the son of the assenting sapinda alone should be adopted and none else, maybe 
in effect a refusal and an improper refusal. It amounts to depriving the widow of 
her choice of the boy to be adopted and forcmg the o son on her in his own 
selfish interests.” In Venkatarama Raju v. P t the learned Judges point out : 
“ The object of getting the consent of sapindas to an adoption is to get an aa EA 
dent judgment on the expediency of the proposed adoption. This being so, there 
can be no doubt that a sapinda who is called upon to exercise his discretion ought 
to be guided-not by reasons personal to himself, but ought to act with a deliberate 
consideration of what is for the benefit of the family especially that part of it which 
the widow represents.” It would, however, appear. that the sapindas can validly 
suggest the adoption of a boy from a particular class as desirable from all points 
of view and as being in conformity with the sastraic precepts and it will not be 
proper for the widow to arbitrarily brush aside any such advice. In A. S. Nos. 
96 and 256 of 1944, the facts were that there were two sapindas, undivided co- 
parceners of the husband, ċach of whom had more than one son. When the 
widow asked them for permission to adopt, it was suggested that she was welcome 
to adopt any of the boys and they were prepared to give in adoption any boy she 





1. (1933) 65 M.L.J. 203 : L.R. 60 I.A. 242 : 4. (1880) I.L.R. 2 Mad. 202. 
I.LR. 12 Pat. 642 (P.C). - ¥%. (1949) 2 M.LJ. 199, 216. 


2. (1949) 2 M.L.J. 199, 210. 6. (1914) 27 M.L.J. 638: I.L.R. 39 Mad, 
3. (1935) 69 M.L.J. 388 (P.C). 77- l 
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i RIEA BEE Vere « Wane ed the offer. In the circumstances, the learned 
spd rm Wala cld-that the sapindas were within their rights in refusing 
to give their assent to the adoption of a stranger or a sapinda more distant than 
their sons. An adoption by the widow ignoring their dissent was held to be 


invalid. i 


The decided cases show generally that in secking the consent of sapindas 
it would be desirable for the widow to indicate whom she proposes to take in 
adoption, and it would be the duty of the sapindas to apply their minds to the 
choice so made. In Vesrabasavaraju v. Balasurya Prasad Raol, it was held by Sir 
Arnold White, G.J., and Oldfield, J., that an authorisation by the sapinda to the 
widow to “adopt any boy at any time ” is useless, A somewhat modified view 
was taken in Suryanarayana v. Venkataramana*, ‘There it was pointed out: “We 
may state that our conclusion is that the assent was not valid for several reasons, 
the most important of which is that it was too general in its nature—“ any boy 
at any time ’’—and was not acted on for seven years, during which circumstances 
had materially changed, one of them being that two out of three assenting sapindas 
and two dissenting sapindas had died in the meantime,” At any rate, there is 
here no categoric statement that the nature of the authorisation, apart from the 
delay and the changes in the circumstances, would by itself have been objectionable. 
In Kamssam v. Buichamma*, it was held that an authority to adopt given by the 
sapindas is not invalid because it is expressed generally and empowers the widow 
to “ adopt any boy at any time she liked.” The necessity for the widow specifying - 
the boy proposed to be taken in adoption was stated by Bhashyam Aiyangar, J., 
as follows in Subrahmanyam v. Venkamma‘: “The very object of enjoining a widow 
to seck and act under the advice of her husband’s sapindas will be defeated if she 
does not give an opportunity to the sapindas concerned to advise her against 
making an adoption or against adopting a particular boy..... It would 
have been perfectly legitimate on the part of the plaintiff to dissuade the widow 
from adopting the second defendant if he had reason to believe that such adoption 
would lead to scandal and bring disrepute on the family .... The plaintiff 
says in his evidence that he never asked the first defendant to adopt one of his 
sons. But, assuming, as the first defendant says, that some five years before the 
adoption the plaintiff wanted her to take one of his sons in adoption, there is nothing 
improper in a sapinda proposing to give his assent to the widow adopting his own 
son, if such son be the nearest sapinda and refusing to give his assent to her adopting 
a stranger or a distant sapinda, if there be no reasonable objection to the adoption 
of his own son.” The latter part of the statement is rather difficult to accept 
without further qualification, inasmuch as the rules of selection are only matters 
of discretion and not of zbsolute prescription. The refusal may be proper if there 
was no selfish motive in the sapinda’s offering his own son in adoption and if there 
was no other objection to the boy, physical, moral or mental. In Brahmayya v. 

s, the necessity for the alow to specify ihe boy she desires to adopt, in 
secking the permission of the sapinda is thus set out by Ramesam, J.: “ Again, the 
boy to be adopted ought also to be referred to the consideration of the sapinda. 
If a sapinda gives an assent in this form ‘I think adoption is expedient and I am 
willing to authorise it. But, before I give my assent finally, I would like to know 
the. boy whom you choose and I am not willing to authorise the adoption of any 
boy ’—it is a proper and desirable reservation to make. A boy chosen by the 
widow may be very undesirable. He may. have physical and moral defects ‘ and 
so unfit to be heir to a particular estate.” The same question presented itself 
inia somewhat novel form in Kamayya Bhakta v. China Sooranna*, where the dissent 
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of a sahints (TERS to be ged as ineffective, inasmuch as there had been no 
specificati rmh Ae wt g črt the boy she desired to adopt in applying to the. 
sapinda for permission. Krishnan Pandalai, J., remarked : “ But it is now objected 


that in the third defendant’s request for consent, the name of the boy to be adopted 
was not mentioned and dissent on such.a request cannot be treated as an effective 
dissent. Authorities were referred to show that a general assent of kinsmen to 
an adoption in the abstract will not do; but there must be assent to the adoption 
of the particular person. ‘These authorities are beside the point. Had the 
plaintiff put his inability to consent on the ground that he did not know which 
boy was to be adopted his present complaint may have force in so far as his failure 
to consent was due to a reasonable cause.” In Sri Krisknayya Rao v. Surya Rao, also 
the argument was somewhat different from the usual coniention found in "such 
cases. The complaint was that the widow should ask for permission to.adopt a 
“suitable boy ” and not a “ specified boy.” The request in that case was couched 
as follows: “I am very anxious to adopt a son for securing a good end to my 
late husband, performing his ceremonies, etc., and FDEN Tair progeny (line). 
Further, in adopting, I intend adopting Sri Kr Kap eT pola mof Sri Raja 


Rao Venkata Surya Mahipathi Ramakris anaf at dur the edor of the 
late Rajah of Pithapuram. But under the d San a 30 Of hon the: 
ae of the Sub-Gourt, Cocanada and ender: a z Bt it in! 

oe from-m shai Hand to 


= Court it has been found that I havf 
adopt. I therefore write this letier to you earnestly“rer our-p migsion for 
me to adopt the said boy. Please to consider antegeply sqon,” “Theteply that 
she. received stated inter alta “ Instead of asking for pernissianto-eddpt a suitable 
boy, you wrote to me to say that you wanted to take in adoption 2 h gqn of 
Sri Rajah Rao Venkata Surya Mahipathi Ramakris an 

were very desirous of having my consent to the sz 
number of reasons. ‘The Judicial Gommittee he iss 
as being based on grounds personal to the sapindg à Murahan Brahma Sastri v. 

Sumiiramma?, it was held that an authorisation to “adopt any boy whom you may 
like cither from agnates or from sagotrajas for the performance of the religious 
rites ordained by the Sastras”’ was not invalid, though the sapinda had not applied 
his mind to ati ae in particular. The position was fully reviewed by a Full Bench 
in Ve v. Stramulu®. The question was whether the sapinda should have 
consented to the adoption of a particular person in order to make the adoption 
valid. Leach, C.J., said: “It cannot be disputed, nor has any attempt been made 
to dispute it, that a husband can give to his wife a general authority to adopt. When 
she has received authority from g er husband the widow is at liberty to adopt whom- 
over she likes as a son to her deceased husband. The sapindas take the place of 
the husband when he has died without gi authority to the widow. Why should 
they not also leave the choice entirely to ee widow? ‘There is nothing in the 
ancient texts to indicate that they cannot and we can see no justification whatsoever 
for the opinion that the sapindas must name the boy to be adopted.” It was 
contended before the Full Bench that the decision of the Judicial Committee in 
Vesrabasavaraju v. Balasurya Prasada Rao*, contained disapproval of a general autho- 
risation to a widow to adopt. There were five different grades of sapindas in that 
case and a member of the fourth grade had given his assent in a letter addressed 
to the widow. In regard to it, Mr. Ameer Ali had observed : “ This letter contains 
a general approval of her intention to make an adoption but does not evince a 
consent to any specific adoption.” The Full Bench pointed out that the dictum in 
question could not have been intended to be taken as disapproval of general 
authorisation in view of the observations of Viscount Cave in Anshnayya v. Lakshmi- 
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1. (1935) 69 M.L.J. 388 (P.C.). 163 (F.B.). 
g. (1941) 2 MLL J. 798: TLR. (1942) Mad. I.L.R. 41 Mad. 998 (P.C.). 


12 ` THE MADRAS LAW JOURNAL. [1951 


patki}: “ Apart from the absence of the necessary assent, other objections to the 
adoption were put forward on behalf of the respondents.. It was said (i) that an 
authority given by sapindas to adopt any boy at any time is invalid (see Surpanarayana 
v. Venkataramana) $; (ii) that an authority given by sapindas in 1901 could not validly 
be executed in 1908 when several of the signatories were dead and the opinion of 
others might have altered ; and (iii) that an authority to adopt asked and given 
for religious motives and in order to keep up the line of succession to Seshadri was 
not properly exercised by the adoption of Krishnayya on the terms that he should 
ivé up to the adopting widow or to her relatives the greater part of her late hus- 
d’s estates. These questions although raised in the Courts below, were not the 
subject of decision there ; and their Lordships retrain from exercising any opinion 
upon them.” This statement makes it clear that, here, at any rate, there is no 
approval of the observations in Surpanarayana’s case? ; nor does it indicate that that 
line of thought had received the approval of the Privy Council in the earlier case of 
Veerabasavaraju v. Balasurya Prasada Rao”. 


The resulting position thus seems to be: (i) It is not competent to a sapinda, 
when approached for consent to an adoption, to dictate to the widow the adoption 
of any particular boy ; (ii) the choice of the boy is a matter for the widow entirely ; 

iii) it is open to the sapinda to proffer advice on the selection of a suitable boy ; 
te where the widow has not specified the boy she proposes to adopt it may be 
competent to the sapinda to ask her to give the neces information with a view 
to satisfy himself about the propriety of the adoption ; (v) a withholding of consent 
merely on the ground that the boy suggested by the widow is not the nearest sapinda . 
or relative without anything more, such as defects in the boy or moral obliquity or 
other grounds which may involve the family in scandel or make it suffer in reputation, 
will not be warranted ; and (vi) a general authorisation to the widow to adopt, 
without the sapinda having applied his mind to the adoption of any boy in particular 
will not be invalid for that reason. 


I. (1920) 39 M.LJ. 70 : LR. 47 I.A. gg: 681. s 
TLR. 43 Mad. 650 (P.C.). g. (1918) 36 M.L.J. 40: L.R. 45 IA, 265: 
a. (1902) 13 M.L.J. 918: ILLR. 26 Mad. LLR. 41 Mad. 998 (P.C). 
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TWILIGHT OF SANCTITY OF CONTRACT 
By 
Mr. Justice V. Rawaswami, Hich COURT, PATNA. 


The doctrine of frustration in the law of contract is a fascinating topic. It 
strikingly demonstrates the truth that Judges not merely interpret the law but they 
legislate. The fiction that Judges do not legislate has long since been exploded. 
Blackstone was perhaps the first to assert the traditional view that the function of 
‘+a Judge was confined to the ascertainment and not to the making of the law. 
` According to Blackstone the rules of Common Jaw wers immutable and perfect 
and the role of the Judge was merely to discover what the law is and not to create. 
But the Blackstonian ee is now out of date. -It has been abandoned by all 
who care for a conscioys and realistic theory of law. The modern view is that 
the Judge plays a creative role, that in applying precedent and principle to a new 
system of fact the Judge inevitably creates new legal principle. . In one of his CSSAYB 
Justice Holmes defined law in an empirical and sceptical manner. “ Take the 
fundamental question, what constitues the law... s.n s.. a. You will find some 
text-writers telling you. ........ that it is a system of reason, that it is a 
_ deduction from principles of ethics or admitted actions, or what not, which may or 
may not coincide with the decision. But if we take the view of our friend, the bad 
man, we shall find that he does not care two straws for the action or deduction, 
but that he does want to know what Massachusettes or English Courts are likely 
to do in fact. I am much of his mind. The prophecies of what the courts will 
‘do in fact and nothing more pretentious are what I mean by tke law.” | p 


In an carly case Paradine v. Jane!, the principle of sanctity of contract was 
affirmed in an extreme form. Paradine sued Jane for rent due upon a lease. Jane 
pleated “that a certain German Prince, by name Prince Rupert, an alien born, 
enemy to the king and his kingdom, had invaded the realm with.an hostile army of 
men ; and with the same force did enter upon the defendant’s possession, and hi 
expelled and held out of possession ....... whereby he. could not take the 
profits”. The plea then, was in substance that the rent was not due because the 
lessee had been deprived, by events beyond his control, of the profits from which 
the rent should have come. But the Court held that this was no excuse. “ 
the party by his own contract creates a duty or charge upon himself, he is bound to 
make it good, if he may, notwithstanding any accident by inevitable “necessity 
because he might have provided against it by his contract... And therefore if the 
lessee covenant to repair a house, though it be burnt by lightning, or thrown down 
by enemies yet he ought to repair it.” 


This doctrine of sanctity of contract was shaken for the first time in Taylor v. 
Caldwell*, in which Blackburn, J., enunciated the principle that where performance 


1. (1647) Aleyn. 26: 82 E.R. 897. 2. (1863) 3 B. & S. Bso. 
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of contract was made impossible by the destruction of the thing essential to the per- 
formance, the contract was frustrated and the obligations thereunder were excused. 
In this case defendant No. 1 agreed to give the plaintiff the house of a music hall 
for the purpose of concert. Before the day of performance arrived the music hall. 
was destroyed by fire and Taylor sued Caldwell for damages for breach of contract 
which Caldwell through no fault of his own was no longer able to perform. It 
was held by Blackburn, J., that the contract was not to be construed as a positive 
contract but subject to implied condition that the parties shall be excused in case 
before breach performance becomes impossible without perishing of the thing without. 
default of the contractor. The principle as enunciated in this case was confined 

to the destruction of the subject-matter of contract de certo corpore. ‘The theoretical 
basis of the principle was referred to the implied intention of the parties as a matter 
of construction. ‘ Where, from the nature of the contract, it appears that the 
parties must from the beginning have known that it could not be fulfilled unless 
when the time for the fulfilment of the contract arrived some particular specified 
thing continued to exist, so that, when entering into the contract, they must have 
contemplated such continuing existence as the foundation of what was to be done ;. 
there, in the absence of any express or implied warranty that the thing shall exist,. 
the contract is not to be construed as a positive contract, but as subject to an implied 
condition that the parties shall be excused in case, before breach, performance 
becomes impossible from the perishing of the thing without default of the con- 
tractor’’. Blackburn, J., also reso to the analogy of Roman law and cited 
texts to show that by the Roman law casus released the parties from the obliga-- 
tions of the contract. But the Roman law texts upon which Blackburn, J., relied 
had nothing at all to do with a bona fide contract of hire. What was done was 
to apply the rules of condictio to a case which in Roman law was a bona fide negotium,. 

to which doctrine of condictio had no application. , 


In Bailey v. De Crespigny!, the principle was extended to a case where legisla- 
tive interference had made it impossible for one of the parties to fulfil his obliga- 
tions. In this case, defendant had covenanted in 1840 for himself and assigns 
only to erect ornamental a E Paddock. A Railway company purchasing: 
compulsorily under Act built Railway station thereon. It was held by the Court 
that change of law discharged defendant from the obligation of the contract. 
Hennen, J., asserted that “ where the event was of such a character that it can- 
not reasonably be supposed to have been in the contemplation of the contracting 

ies when the contract was made they will-not be held hound by general words 
which though large enough to include were not used with reference to the possibi- 
lity of particular contingency which afterwards happened ”. In the “ Corona- 
tion Cases”? like Krell v. Henry, the principle was applied to a situation where a 
merely collateral circumstance was accepted as having constituted the basis of the 
contract so as to bring about discharge of obligations on its non-occurrence., 


Under the impact of the First World War social and economic ideas under- 
went a revolutionary change. It was recognised by the courts that the doctrine 
of “implied term” was inadequate. In Tatem v. Gamboa’, Lord Goddard attempted 
to restate the thsoretical foundation of the doctrine of frustration on a different 
basis, In this case, defendant had chartered plaintiff’s ship for 30 days to carry 
refugees from North Spain to France at thrice normal freight. 30 days’ hire was 
paid in advance ; after 30 days, same rate of hire was to be paid until redelivery of 
the ship. The ship was seized by General Franco on the 14th day and kept for 
eight weeks, for hire of six of which plaintiff sued. It was argued on behalf of 
the appellants in that case that the doctrine of frustration did not apply to contracts 
which became impossible of fulfilment for some cause which was not contemplated 
by the contract itself. It was contended that the doctrine should not be applied 





a ——_— I I 
1. (1869) 4 Q.B. 189. g. (1939) 1 K.B. 192. 
2. (1g03) 2 E.B. 740. 
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when it is possible to hold that reasonable men could have contemplated the risk 
of seizure of ship which in fact occurred but nevertheless entered into bargain 
expressed in the document. The argument was rejected by Lord Goddard who 
held that the doctrine would apply if the foundation of ths contract goes either by the 
destruction of the subject-matter or by reason of such a long interruption or delay 
that the performance was really in effect that of a different contract and it was 
immaterial that the event which caused destruction of the subject-matter or the 
interruption or delay was within the contemplation of the parties when they made 
the contract. i 


It would therefore seem that the theory of implied term becomes a mere fic- 
tion when its scope is extended beyond the point at which the Courts proceed upon 
inference of what the parties would have actually intended. In Comptoir Commer- 
cial Anversois v. Power1, Lord Scrutton, L.J., attempted to confine the doctrine o 
frustration to a case where an implication was appropriate only on proof that 
the parties had actually contemplated the event and only not made provision. 
for it because “‘ the necessity was so obvious that it was taken for granted.” But 
this test was clearly repudiated in other authorities. In Bank Lins, Ltd. v. Capel’, 
Lord Sumner states: *““ Sankey, J., in terms said that the principle ‘is confined 
to cases where it can be inferred from the charter itself that it is a contract for a 
definite voyage, or a definite object contemplated at first by both parties. His 
notion was that both must have had a common interest in an adventure and one 
and the same object in view when contracting. ‘The only object which both 
must have known each had in view’ and ‘ the object of common contemplation’? 
are the expressions of Bailhache, J. Atkin, J., expresses the same opinion in 
Lloyd Royal Belge Societe Anonyme v. Stathates*, This way of looking at the contract 
fixes attention on its subjective aspect and asks what was actually in two hard 
bargainers’ minds. Objectively the question is what does the law impute to 
them as fair dealers and deem to have been their meaning, which, as we constantly 
see in questions of construction, may be a very different thing ”. Lord Sumner 
therefore rejects the subjective test of what two hard bargainers might have been 
intending but instead substituted the objective criterion of what intention the law 
should attribute to them as dealing on fair basis. At this stage it becomes 
obvious that the implication of a term is in reality only 2 device invented by the 
Court by which the rules as to absolute contracts are reconciled with a special 
exception which justice demands. 

In Fibrosa caset, and Denny, Mott & Dickson v. Fraser®, Lord Wright analysed 
all the preceding authorities and explained the doctrine cf frustration on the ground 
that it was really invented by the Courts in order to supplement the defect of actual 
contract. ‘The result does not depend on what the parties might, or would as hard 
bargainers have a , but what the Court thinks the parties ought to have agreed 
on the basis of what is fair and reasonable. The principle embraces an ex post 
Jacto determination of what is reasonable and just in the circumstances of each 
particular case. It is important to notice that Lord Wright formulates the prin- 
ciple in terms of standards of reasonableness and justice. Even while-‘sapping the 
vitality of the rule in Paradine v. Jane! and imposing substantial E E 
on the Court preserves the superficial facade of legal norms. 

Possessed of an elastic doctrine like frustration, the Courts are armed with the 
authority of exercising a “‘ supplementing ” or “a qualifying power ” to alter the 
terms of a contract. In handling this formula the Courts have reflected in their 
decisions changes in contemporary social consciousness and judicial outlook. 
The Courts have tended to be less strict in their attitude towards contractual obli- 
gations undertaken in absolute terms and in a recent case ing, L.J., observed 
that “we no longer credit a party with the foresight of a prophet, or his lawyer 


I. (1920) 1 K.B. 868, 4- (1043) A.C. 32. 
2, a A.C, 435. T trait) A.C. 265. 
83- (1917) 33 Times. L,R. 390. (1647) Aleyn 26 : fa ER, 897. 
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with the draftsmanship of a Chalmers. We realise that they have their limitations 
and make allowance accordingly ”. 


In two recent decisions the English Court of Appeal had made pronouncements 
which are extremly important. ln Parkinson v. Commrs. of Works1, the Court ex- 
tended its qualifying power from cases involving a supervening event which struck 
at the foundation of the contract to one where the claim for discharge was based 
merely on the occurrence of an entirely unco turn of events. In the case 
in question a building contract stipulated that plaintiff should not be entitled 
to a sum greater than the actual cost plus a net profit remuneration of £ 300,000. 
The parties entered the agreement on the basis of a quantity of work measured 
approximately by £5m., although there was no express provision to this effect 
in the contract itself. The employers exercised an unlimited reserve power of 
ordering extra work, in consequence of which the total cost exceeded the tacit esti- 
mate by £1. 6m.- The Court upheld the contractor’s claim for extra profit on 
a quantum meruit in view of its conclusion that the parties had contracted on the 
implied understanding that the Commissioners should not be entitled to require 
work materially in excess of the £ 5m. In the words of Asquith, L.J., “ Frustra- 
tion cases differ from the present case in so far as in many of them a catastrophic 
event is involved. A catastrophic event caused by the act of neither party inter- 
venes, destroying some basic, though tacit, assumption on which the parties bave 
contracted, and along with that assumption destroying the cortract itself. In 
the present case, there is no such extermalevent....... The common ground 
to this case and frustration cases—the area of overlap between them—is limited 
to this, that in many frustration cases a stipulation absolute, if literally construed, 
has been construed as subject to an implied restriction by reason of the circum- 
stances surrounding the formation of the contract and contemplated by tle parties 
at that time ; and it is sought in the present case to import a similar implied res- 
triction ”. : 

In the other case British Movtstonews v. London Cinsmas, a war-time agreement 
between film distributors and exhibitors provided that it should remain in force 
during the continuance of the Film Control Order, 1943. The Order was still 
effective in 1950 but under the authority of a different statute, its original objec- 
tive of providing against war-time-exigencies having been transplanted by a simi- 
lar need for economy in view of the dollar shortage. The Court of Appeal un- 
animously held that the parties could not have contemplated that the Order of 
194.3 would be continued ior another purpose after the ceskation of war-time condi- 
tions and that it would be unreasonable to hold them to an agreement which 
they could not have intended to be applicable in the new situation, notwithstanding 
the literal and unqualified terms of the contract. Denning, L.J., in the course 
of his judgment said “‘no matter that a contract is framed in words which, taken 
literally or absolutely, cover what has happened, nevertheless if the ensuing turn 
of.events was so completely outside the contemplation of the parties that a Court 
is satisfied that the parties, as reasonable people, cannot have intended that the 
contract should apply to the new situation, then the Court will read the words in 
a qualified sense ; it will restrict them to the circumstances contemplated by the 
parties ; it will not apply them to the uncontemplated turn of events, but will 
do therein what is just and reasonable”. In truth, the Court exercises in the case 
a qualifying power—a power to qualify the absolute or literal terms of the con- 
tract in order to do what is just and reasonable in the new situation. ‘There in 
truth is the old maxim Qyi Aaert in litera, haert in cortice—‘‘ he who clings to the 
letter, clings to the dry and barren shell and misses the pith and substance of the 
Matter ”. 


In this short note, I have tried to show that law is not static or mechanical 


collection of rules. No-legal system can be so frozen or stereotyped as to antici- 
pate all possible legal disputes in advance. New instruments of production, new 
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modes of travelling, new credit and ownership devices, new methods of banking 
and concentrations of capital, new social customs, aims and ideals, all these factors 
impress their influence on legal rules as interpreted by the Jaw Courts. ‘‘ All think- 
ing about law has struggled to reconcile the conflicting demards of the need of 
stability and the need for change’ (Mayne). In the development of the doctrine 
of frustration in the law of contract we have seen in turn how these conflicting fac- 
tors have played their part. In the early stage stress was laid by the Courts on 
the sanctity of the spoken word, on the literal fulfilment of the contract. This 
view synchronised with the need for industria] development and stability of commer- 
cial dealings in an expanding capitalist society. This view accorded also with 
the philosophical doctrine of Laissez-faire advocated by Bentham, Mill and the 
Manchester School. But with the emergence of the new welfare State and the 
recognition that law is functional and is concerned with the protection of impor- 
tant social interests other than fixity of commercial bargains the doctrine of frus- 
tration was developed by the Courts to qualify the absolute terms of the contract 
in order to do what is just and reasonable. 


f 
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DOUBLE ENDOWMENT INSURANCE POLICIES ARE WAGERING 
CONTRACTS. 


By 
V. B. RAJU, M.A., 1.C.38., 
District and Sessions Judge, Dharwar. s 


In their enthusiasm to devise new schemes Insurance Companies have not 
noticed that Double Endowment Insurance Schemes are void as wagering con- 
tracts. 


As laid down in Sassoon v. Tokersey!, “ It is of the essence of a wager that each 
side should stand to win or lose according to the uncertain event in reference to 
which the chance or risk is taken.” 


In a Double Endowment insurance policy, a stated sum say Rs. 1,000, is 
paid at death within a stated period and double that sum is paid on survival of 


the period in return for the payment of specified annual premiums. 


To give an illustration, when the annual premium is Rs. 8o, if the policy 
holder dies within 20 years, he is paid Rs. 1,000 but, if he survives 20 years, he is 
paid Rs. 2,000. 

In such a case if the policy-holder dies after 194 years, he pays Rs. 1,560 by 
way of premiums, but gets only Rs. 1,000, whereas, if he dies six months later, he 
gets Rs. 2,000 although he has paid only Rs. 1,600 by way of premiums. 


A difference of a few months or days might mean the winning of Rs. 400 or 
the losing of Rs. 560. That shows the wagering nature. 


If the Insurance Company tells a po policy-holder that if he pays 
premiums of Rs. 80 per year for 19 years he would be paid Rs. 1,000 only, he would 
never accept such a policy because he would lose more than Rs. 500 after 19 years ; 
but if the Company tells him that although after 19 years he might lose Rs. 500. 


1. (1904) I.L.R. 28 Bom. 616 at 621. 
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after 20 years he would win Rs. 400, the prospective policy-holder might jump 


=< be prepared to gamble, hoping that the gamble might turn out a win and not 
a loss. 


_ Similarly, it is a gamble for the Insurance Company. If the policy-holder 
dies after 19 years, the company stands to win Rs. 500 and if he dies after 20 years 
the company stands to lose Rs. 400, all in a policy of Rs. 1,000. 


An ordinary Endowment Policy is distinguishable because in such a policy 
apart from a reasonable charge for covering the risk of life insurance, the policy- 
holder never stands to lose. The Insurance Company also never stands to win 
anything apart from recovering reasonable charges for covering the risk of life 


insurance. i 


For instance, when the annual premium for a Double Endowment policy of 
Rs. 1,000 for 20 years is Rs. 8o, the annual premium of an ordinary Fadesa eni 
policy of Rs. 1,000 for 20 years varies between Rs. 46 and 50 according as the age 
of the policy-holder varies between 20 and 40 years. If the policy-holder pays 
all the premia, he would not be paying much more than Rs. 1,000 to thè company 
and he would be getting ‘Rs. 1,000 from the company. The policy-holder thus 
never stands to lose anything substantial except interest and a small sum which 
may be regarded as a charge for the risk of insurance. 


Moreover the rates for Double Endowment policies are not dependent on the 
age of the policy-holder, whereas in an ordinary Endowment policy the rates of 
premia eras ae ae c rises. This fact is a clear proof that in an ordi- 
nary endowment policy is paid to the charge for the risk of life insurance 
which depends on the age of the policy-holder and that in a Double Endowment 
policy regard is paid almost solely to the gambling clement of chance. In a Double 
Endowment policy, whether the age of the policy-holder be 20 or 25 or 30 or 35 
or 40 or 45 years the premium for a 20-year Double Endowment policy is the same. 


It would be preposterous to say that in a Double Endowment policy regard is 
id to the charge of covering the risk of insurance, because if a policy-holder who 
vais Pee Rs. 1,500 for 19 years gets only Rs. 1,000 is to be re ed as having 
paid Rs. 500 by way of charge for risk of insurance for 19 years, he would not 
be paying any charge for the risk of insurance if the risk is carried for 20 years. In 
other words it would lead to the absurdity that whereas the charge for covering 
the risk for 19 years is Rs. 500 the charge for covering the risk for 20 years is less than 
nothing, in fact minus Rs. 400. It is like a maid a i ing his client Rs. 400 after 
conducting his case. But the company agrees to do eas Sasi of the gambling 
chance nt in the scheme, of the company winning a large sum if the policy- 
holder dies after 16 or 17 or 18 or 19 years. 


This argument clinches the question now under discussion and there can be 
no doubt that a Double Endowment Insurance Policy is a wagering contract. 
It is hoped that Insurance Companies will dispel all doubts by discontinuing 
Double Endowment Schemes. 
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THE MALABAR TENANCY BILL—SOME DRASTIC PROVISIONS. 
} By 
M. VELAYUDHAN Narr, ADVOCATE, ALATUR. 


The Bill to amend the Malabar Tenancy Act'of 1930 (Act XIV of 1930), 
-which has been passed by the State Legislature contains some drastic provisions. 
A detailed examination of the various provisions of the bill is not attempted herein. 
It is proposed to notice only some of the more drastic provisions of the Bill. 


T.—WNew Section 52-A. 

Sub-section (1) of the new section 52-A introduced by the Bill reads as 
follows :— 

‘* Notwithstanding anything contained in any law for the time being in force, 
‘any person interested in any land may apply to the Rent Settlement Authority 
for a declaration that a transaction entered into on or after 1st January, 1916 and 
purporting to be a mortgage of that land, is not in fact a mortgage, but a transac- 
tion by way of Kanom, Kanom-Kuzhikanom, Kuzhikanom, Verumpattom or 
other lease and the decision of the Rent Settlement Authority as to the nature of 
the transaction, shall, subject to the provisions of sub-section (2) be final and the 
provisions of this Act shall apply accordingly.” 

Sub-section (2) o that an appeal shall lie against the decision of the 
Rent Settlement Authority to a Subordinate Judge who shall hear the appeal as 
a persona designata and that his decision shall be final. 


This is one of the most drastic provisions cf the Bill. In the first place, this 
provision is repugnant to the well-known maxim of the law of property “‘ Once a 
mortgage, always a mortgage” and would in many cases operate as a clog on the 
equity of redemption. Ifa mortgagee is allowed to convert himself overnight into 
a kanomdar, kuzhikanomdar, verumpattomdar or other lessee as envisaged in 
this section, the provisions of the Tenancy Act regarding fixity of tenure, fair rent, 
etc., will apply to him immediately—with the strange result that the landowner— 
the mortgagor—cannot treat him as a mortgagee and redeem him. The guon- 
dam mortgagee who could have been redeemed by the landowner without assign- 
ing any grounds or reasons therefor, will become entitled to claim fixity of tenure 
‘and cannot be evicted unless one or other of the grounds mentioned in section 14 
and 20 of the Tenancy Act is alleged and proved. 


In the statement of objects and reasons for the Bill, no reasons are iven for 
giving this extraordinary right to mortgageca. The reason for giving this right 
in respect of mortgages that came into existence on and after 1st January, 1916, 
is also not clear. In the course of the debate in the Legislature, the Hon’ble the 
‘Minister for Law stated that there are several instances of jenmis having converted 
kanom tenures into mortgages since 1916 in anticipation of some prospective tenancy 
legislation which might confer fixity of tenure on kanom tenants and this provision is 
enacted to give relief to the tenants in such cases. If that is the idea, one fails to 
understand why the section is worded in such wide and general terms so as to 
apply to all mortgages that have come into existence on or after 1st January, 1916, 
without 1estricting its scope and operation to specific instances where it can be proved 
that the transaction is really a kanom or other lease converted into a mortgage on 
-or after ist January, 1916. 


The proviso to the section says that in casts where the amount secured by 
the mortgage is in South Malabar, less than 60 per cent. of the value of the jenmi’s 
tights in the holding and in other places, less than 40 per cent. of the value of 
such rights, the Rent Settlement Authority, shall, unless the contrary is proved, 

e that the transaction is not one of mortgage. In other words, the Rent 
‘Settlement Authority has to presume that the transaction is one by way of kanom, 
etc, The Explanation to the section says that for the purpose oO the proviso, the 
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jenmi’s rights in the holding shall be valued at a particular rate in the case of a 
transaction subsisting on the date of the commencement oi the Malabar Tenancy 
Amendment Act, 1951, as on such date........... In the case of most 
mortgages the mortgage amount would be less than sixty or forty per cent. ot the 
value of the jenmi’s rights in the property even on the date of the creation of the 
Mortgages. Land value has increased enormously auring the last sıx or seven 
years—it is now more than’'five times what it was ten years ago ; and if the value of 
the land prevailing on the date of the commencement of the Amendment Act of 
1951 is taken as the criterion, more than go per cent. of the mortgages that have 
been executed in Malabar since 1916 could be easily convertea into kanom or 
other tenures under the new legislation. 


There is a contradiction between this new section 52-A and section g-A of 
the Madras Agriculturists Relief Act. The latter section (section g-A oi the 
Madras Agriculturists Relief Act) enables a mortgagor, in the case of a usufruc- 
tuary mortgage where the mortgagee has been in possession for a period of thirty 
years or more to obtain a declaration that the mortgage debt should be deemed 
to be discharged and to claim a proportionate reduction of the mortgage debt if 
the mortgagee has been in possession for a period of less than thirty years. In 
the case of a mortgage falling under section g-A, the mortgagor can claim 
redemption and recovery of possession of the property. saying that the mortgage 
should be deemed to be discharged by the operation of the thirty years rule or 
by payment of the balance mortgage debt that may be found due after scaling down 
the mortgage debt according to the number of years that the mortgagee has been 
in possession. But a suit for redemption or any other proceeding initiated under 
section g-A of the Madras Agriculturists Relief Act by the mortgagor in a civil 
Court can be frustrated by the mortgagee filing an application under the new 
section 52-A before the Rent Settlement Authority for getting himself converted 
into a kanomdar, etc. (Vids the opening words of the new section “ Notwith- 
standing any law for the time being in force... . . ..). The result is, that 
so far as Malabar and other places to which the Tenancy Act: is applicable are 
concerned, mortgagors can be effectively prevented from availing themselves of the 
beneficent provisions of section g-A of the Madras ea: acre las Relief Act by the 
mortgagees resorting to the new section 52-A introduced by the Amending Bill. 


Il.—Section 32-B. 


The new section 32-B introduced by the Bill contains a very oppressive provi- 
sion which vitally affects the rights of kanomdars and other so-called intermedia- 
ries. The section reads as follows :— 


“If for a period of three consecutive years after the commencement of the 
Malabar Tenancy (Amendment) Act, 1951, on every occasion on which the rent 
or any instalment thereof becomes payable by an intermediary to his landlord, the 
intermediary has committed default in respect of the payment thereof for a period 
of not less than two months on each occasion, the intermediary shall be bound, 
on the application of the tenant holding immediately under him and made within, 
twelve months after the expiry of the last of the three consecutive years aforesaid, 
to sell to such tenant all his rights in the holding for a price calculated at twenty 
times the difference between (a) the rent payable by the tenant to his irter. 
mediary and (b) that payable by the latter to his landlord.” 


‘The new section gives to the tenant a right to purchase the rights of his immediate 
Jandlord—the ir.termediary—if the latter commits default in the yment of rent 
to the superior landlord for two months from the due date in consecutive 
years. In order to entitle the tenant to claim this right of purchase, it is not even 
necessary that the intermediary should have kept the rent of three consecutive years 
in arrears. In other words, even though there is no rent in arrear by the intermedi 
to his landlord on the date of the tenant’s application for purchase under the new 
section, the mere circumstance that the intermediary had not been able to pay rent 
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to his landlord within two months from the due date and be had paid it only after 
two months from the due date in three consecutive years will tps0 facto enable 
the tenani to purchase the rights of the intermediary. The intermediary’s 
default in payment of rent withiz. two months from the due date might be due 
to accident or carelessness and the superior landlord might have condoned the 
delay and accepted rent from bim. Nonetheless, the bill gives the sub-tenant an. 
indefeasible right to purchase the rights of his immediate landlord—the 
' intermediary. 

The annual michavarom payable by a kanomdar to the jenmi would be a small 
amount, but if the kanomdar allows the michavarom to remain in arrear for three 
consecutive years, the tenant of the kanomdar would be entitled under the Bill 
to claim the right to purchase the kanomdar’s rigtts in the holding, notwithstanding 
that the kanomdar’s interests in the holding would be more than ample security 
for the arrears of michavarom due to the jenmi and the kanomdar is able and will- 
ing to pay up the arrears and the jenmi is prepared to condone the delay and accept 
the arrears and notwithstanding also that subsequent to the filing of the tenant’s 
application for purchase under the bill, the kanomdar pays up the arrears due by 
him to the jenmi. The new section is apparently enacted for the purpose of secur- 
ing the tenant against possible dispossession from the holding on account of the 
default of the intermediary in payment of rent to the superior landlord. But it 
is dificult to understand why the tenant should be given this extraordinary right 
of purchase of the rights of the irtermediary, even when he (the tenant) is not — 
prejudicially affected and is not likely to be affected by the delay in payment of” 
rent On the part of the intermediary. i 


The Bill does not give a locus penitentias to the intermediary. The new sec- 
tion is not consistent with the principle underlying section 114 of the Transfer 
of Property Act and section 15 of the Malabar Tenancy Act under which forfei-- 
ture of the lease incurred by non-payment of rent is relievable by deposit of the 
arrears of rent and costs of the suit by the tenant at the hearing of the suit for evic- 
tion. The new section seems to be the outcome of the slogan ‘‘ wipe out the inter- 
mediary ”’. 

It seems to be evidently forgotten that the so-called intermediaries are persons 
who own substantial interests in landed property. An intermediary might be a 
kanomdar, kuzhikanomdar, customary verumpattomdar, holder of a perpetual 
or saswatham tenure like, for instance, anubhavam, atimayavana, karankari or 
Santhathi-Brahmaswom, a sub-kanomdar, verumpattomdar, mortgagee or sub- 
mortgagee—all of them are persons who have acquired valuable and substantial 
interests in property by paying adequate consideration. They become ‘ interme- 
diaries’ the moment they grant a lease of the property, but they will cease’ to be 
intermediaries the moment they resume possession of their lands. Their conti- 
nuance in the hierarchy of tenure-holders in Malabar will not prejudice or affect 
ree cultivating tenants who will be liable to pay only the fair rent fixed under the 

ct. 
III.—Reduciton of fair rent. 

The Bill reduces the fair rent of wet lands from 2/3 of the net produce to 1/2° 
‘This appears to be unjust and inequitable. The Bill provides for payment of 1/2 
the Government revenue by the cultivating tenant, but there is no such provi- 
sion for payment of any portion of the michavarom by the cultivating tenant, if 
the holding happens to be a kanom holding. The result is that in the case of 
kanom properties, the cultivating tenant would be getting more than 1/2 of the net 
produce, for he is not made liable to pay any portion of the michavarom payable 
to the jenmi. The kanomdar has to pay the entire michavarom from out of the 
1/2 the net produce that he would be getting as fair rent under the bill. 


In fixing the fair rent of wet lands—a process which invelves a fair and equita- 
ble distribution of the net produce as between the landholder and the cultivating 
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tenant—certain fundamental facts have to be borne in mind. ‘The authors of the 
- Bill seem to think that because the crops are raised by the tenant, the latter should 
get the lion’s share of the produce from the land. It is evidently forgotton that 
the land belongs to the landholder and that the land has attained its present condi- 
tion by reclamation and other works of improvements done on it by the. land- 
holder and his predeceasors-in-interest for years. It is also well to remember that 
there are very few hereditary landholders in Malabar and that the majority of 
the smaller landholders in the district are persons or families who have purchased 
the holdings for value. Most of them are purchasers of kanom holdings and they— 
the smaller landholders—constitute the middle class society in Malabar. ‘The re- 
duction of the fair rent effected by the Bill would inevitably involve a substantial 
reduction in the income of these middle class families whose mainstay is the rent 
that they are getting from their lands and would completely upset their domestic 
economy. 

These relevant facts have to be borne in mind in determining the proper 
amount of rent payable to the landholder. The distribution of the net produce 
as between the landholder and the cultivating tenant should bear some reasonahle 
proportion to the extent and nature of the investment made by the landholder and 
the tenant ctively on the land, It is well known that lands are reclaimed 
and improved by the landholder, that it is he that constructs farmhouses, tanks, 
wells, Enis or water-reservoirs and water channels for irrigating the lands in the 
holding. The cultivating tenant generally spends only for the actual cultivation 
expenses and the Bill provides for the tenant recouping such expenses every year 
from out of the gross produce of the land. The amount of capital and labour 
invested by the tenant for cultivation is very small compared to the large sums 
invested by the landholder for the acquisition and improvement of the holding. 
In this view, it must be said that 1/3 of the net produce is a fair and reasonable 
compensation for the tenants’ trouble and labour in cultivating the land. This 
appears to be the principle underlying the fixing of the fair rent at 2/3 of the net 
Sass in the Tenancy Act of 1930. Jt is to be observed that the Kuttkrishna 

enon Committee did not think it fit to recommend a reduction of the rate of 
fair rent fixed by the Act of 1930, which according to them was in consonance with 
the traditional proportion of the distribution of the net produce as between land- 
Jord and tenant. It is remarkable that in the statement of objects and reasons for 
the Bill, absolutely no reasons are given to justify the reduction in the fair rent. 


Under the Act of 1930, it is the Civil Courts that are to fix the fair rent of 
Jands and fair rent is fixed only on application filed for the purpose by the culti- 
vating tenant or his immediate landlord. And when fair rent is fixed under the 
Act, the tenant becomes liable to pay the rent so fixed. The Bill secks to displace 
the jurisdiction of the Civil Courts in the matter of fixing fair rent by appoint- 
ment of a Rent Settlement Authority for the purpose. Fixing of the fair rent of 
lands—wet as well as dry—throughout Malabar and other places to which the 
Act is made applicable by the Bill, is a matter vitally affecting the income and the 
domestic economy of all the landholders and it is very doubtful whether the deter- 
mination of the fair rent by a non-judicial authority like a Rent Settlement Officer 
will command the same degree of confidence and satisfaction that decisions by Civil 
Courts will give. 


It would seem that the idea is to fix the fair rent of all lands in Malabar—wet 
as well as dry—even though there is no application in that behalf by the tenant or 
his landlord and neither party has any grievance or complaint about the rent sti- 
pulated in the contract of lease. This appears to be quite unnecessary. It would 
Jead to needless friction and quarrels and litigation between landholders and 
tenants. . 

l IV.—Right of Eviction. 

A very drastic provision has been introduced in the Bill at the Select Committee 

stage, the implications of which have not been fully brought out in the course of 
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the debate in the Legislature. This provision is contained in the new section 44-A | 
which reads as follows :— 


“ Notwitbsżanding anything contained in the Transfer of Property Act, 
1882, or in any other law for the time being in force or in any contract, a cultivating 
tenant shall be entitled to continue on the ey ee such although the rights of 
his immediate landlord or of any superior landlord have been extinguished, whether 
by eviction or by redemption of a mortgage or otherwisec, subject, however, to a 
liability to pay fair rent and to the provisions of this Act applicable to a cultivating 
tenant ”. 


No illustration is given under the new section, but paragraph 5 of the report 
of the Joint Slect Committee indicates, more or less, the idea underlying the new 
section. Paragraph 5 says that “it was decided that in the case of redemption of 
kanom by the intermediary’s landlord, the cultivating tenant should be protected 
against eviction as a result of the eviction of the intermediary kanomdar from whom 
he had derived his title and should be allowed to continue as a tenant directly under 
such landlord.” 


The new section virtually negatives the right given to the landlord under sec- 
tion 20 of the Tenancy Act to evict for his own cultivation and for other -reasons 
a kanomdar, kuzhikanomdar or customary verumpattomdar, from the holding. 
Sub-leases are very common in Malabar and it is well known that the majority of 
the kanomdars and other tenure holders mentioned in section 20 are not in actual 
possession of their holdings. Ever if the holding is in the actual possession of a 
sub-lessee under the kanomdar, kuzhikanomdar or customary verumpattomdar, 
the landlord is entitled under the existing Act, to obtain a decree for actual posses- 
sion even as against the sub-lessee in possession. But new section 44-A nullifies 
that right by providing in effect that the sub-lessee cannot be dispossessed. 


No doubt, redemption of a mortgage effected by a surrender executed by the 
mortgagee in favour of the mortgagor on receipt of the mortgage amount or a re- 
demption of the mortgage effected by deposit of the mortgage amount under sec- 
tion 83 of the Transfer of Property Act will not tpso facto terminate a lease granted 
by the mortgagee while he was in possession and would not render the possession 
of the lessee t of a trespasser after the redemption of the mo tgage (Vide 
Chinnappa v. Pazhaniappa’.) That is because of section 76 (a) of the Transfer of 
Property Act, which provides that the mortgagee must manage the property as a 
person of ordinary prudence would manage it if it were his own ; and the granting 
of a lease by a usufructuary mortgagee is not considered to be imprudent, 


Reference is made in the above cafe to the observations of Mr. Justice Piggott 
in Collector of Basti v. Sarnam Gharaki, to the effect that “ the correct view is that 
tenancies created by a mortgagee in possession are binding on the mortgagor after 
redemption of the mortgage, in so far that the relationship of landlord and tenant 
continues and that if the mortgagor desires to tring the tenancy to a close, be must 
do so by a lar suit under the Tenancy Act.” In the case in Chinnappa v. 
T i ae mortgagee had executed a deed of surrender to the mortgagor 
stating that his (mortgagee’s) rights had been extinguished and that the 
the mortgagor (owner) was to obtain rents from the tenants who had been let into 
the lands by the mortgagee. ‘Thus under the terms of the surrender deed itself, 
the rights of the mortgagee as the tenant’s (defendant’s) lessor became transferred 
to the jenmi. 


But the scope of new section 44-A is not restricted to instances of redemption 
of mortgages similar to the case in Chinnappe v. Pazhamiappal. It goes much further 
and virtually enacts that if the property is in the possession of a sub-lessee under 
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the landlord’s tenant, the plaintiff landlord who sues for eviction can only get rid 
of his tenant—the intermediary; he cannot eject the sub-lessee. The latter is. 
entitled under new section 44-A to continue in possession as a tenant under the 
plaintiff landlord subject to a liability to pay him fair rent and he can claim all 
the rights of a cultivating tenant under the Tenancy Act. The landlord’s tenant— 
the intermediary—can be effaced from the picture and the Bill would create the re-- 
lationship of landlord and tenant between the plaintiff landlord and the quondam 
sub-lessee in possession. It would seem that under the new section ‘the landlord 
would not be entitled to a decree for actual possession even in a case where the 
plaintiff landlord’s tenant grants a sub-lease and puts the property in the posses- 
sion of the sub-lessee during the pendency of ‘the suit for eviction. Sucb a sub- 
lease would not under the existing law avail as against the plaintiff landlord as it is 
vitiated by lis pendens (Vide section 52 of the Transfer of sl Act). Buta 
sub-lease granted pending a suit for eviction would not be affected by rule of 
lis pendens enacted in section 52 of the Transfer of Property Act under the terms of ` 
new section 44-A. (See the opening words of the new section ‘‘ Notwithstanding 
anything contained in the Transfer of Property Act......... ”) 


It is manifest that the idea is to enact a law in derogation of the law of landlord 
and tenant underlying the provisions of the Transfer of Property Act under-which. 
the determination of the lease by the lessor involves the annulment of the sub-lease 
also and the superior landlord—the ‘lessor—is entitled on such determination of 
the lease to claim and obtain a decree for actual possession even as against the sub- 
lessee in possession. This is clear from the opening words of the new section. 


It follows that the tenant can easily frustrate the landlord’s right to resume 
possession of his land by granting a sub-lease and putting the property in the posses- 
sion of the sub-lessee. The new section nullifies the landlord’s right to evict even 
for his own cultivation in cases where the land is in the actual possession of a sub- 
lessee under the landlord’s tenant. Such cases do not fall under section 14 of 
the Tenancy Act. That section applies only to a suit for eviction against a culti- 
vating tenant at the instance of his immediate landlord. It does not apply to a 
suit for eviction by the superior landlord. against his lessee and the sub-lessee who 
is the cultivating tenant. 


When the Amending Bill was before the Legislature, Government introduced. 
an amendment to section 20 of the Act to the effect that a jenmi who wishes to evict 
a kanomdar or other tenure-holder mentioned in the section for his own cultiva- 
tion or building purposes under clauses 5 and 6 has to file a suit for that purpose 
within one year after the expiry of the term.of the demise or within one year of the 
commencement of the Amendment Act and if he does not take action within the 
said pcriod of one year, he should wait for a further period of twelve years before 
he can claim eviction. The effect of this amendment is to deprive the jenmi of 
the benefit of clauses 5 and 6 of section 20. Many partition suits are still pending 
in Courts. Until final decrees are passed, it is practically impossible for junior 
members or thavazhies to claim eviction of the lands that may fall to their share. 
The need to cultivate or construct a building may not arise within the period of one 
year mentioned in the section ; the need may arise only after the expiry of the period 
of one year prescribed by the amendment. The right to evict must be available 
to the landlord as and when the need therefor arises. The amendment places am 
unreasonable restriction on the jenmi’s right to evict for his own cultivation and 
for his own building purposes. 
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LATE MR. H. J. KANIA—CHIEF JUSTICE. 


In the death of Chief Justice Kania, we have lost a Judge of great erudition, 
fearless independence and absolute impartiality and an urbane gentleman of most 
pleasing manners. He was eminently qualified for the high office he was called 
upon to occupy, by reason of his long experience as an advocate and Judge of 
the High Court of Bombay, As the first Chief Justice of Free India he filled 
that office with such great distinction as to evoke unstinted appreciation throvgh- 
out India. In the momentous times following the adoption of the Constitution 
-of the Republic of India and the inauguration of the Supreme Court, the 
Supreme Court has come to be looked upon as the ultimate guardian of the 
liberties of the citizen and ‘this expectation has not been wrong. The 
signal honour of having laid the foundations of such an august body and to 
‘have guided it in its formative stage fell to the late Mr. Kania. Unassuming 
in his manners, never aggressive, Chief Justice Kania, was nevertheless strong 
and firm in his convictions and was never afraid to stick up to them even 
‘when he found many of his brother Judges differing from him. Though never 
perhaps spectacular, he was nevertheless most painstaking and thorough in his 
‘treatment of the very many complicated cases presented before him. He was 
unequalled in the conscientious discharge of his duties, unswayed by consider- 
ations of parties or personalities. It is because of such men of high character, 
integrity and sturdy independence that the office which they occupy acquire 
popular esteem and respect. The unique position which the Supreme Court 
now occupies in the minds and imagination of the public is due in no mall 
measure to its outstanding work since its Inception. The late Chief Justice 
Kania has in a sense set a standard for the future occupants of that exalted 


office. We are most sorry that he should have been taken away from us at this 
juncture. ; 
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SUMMARY OF ENGLISH GASES. 


aij. REVENUE COMMISSIONERS v. BARGLAYS Banx, Lro., (1951) 1 AU E.R. 1 

Income-tax—Surtax—Husband living with wife—Liability to stax in respect of 
undistributed income of a company notionally attributed io the wife. 

A husband living with his wife is liable to pay surtax in respect of undistributed 
income of a company, notionally attributed to his wife, as a member of the company, 
under the terms of the Finance Act, 1922, section 21, notwithstanding that the 
husband himself is not such a member of the ccmpany. 


Decision of the Court of Appeal in (1949) 2 AIL E.R. 589, reversed. 


Hawxs v. MoARTHUR AND OTHERS, (1951) 1 All E.R. 22 (Ch.D.). 


Execution—Charging order on shares of private company—Transfer of shares before 
charging order though not completed by formalities required by the articles of company—Rights 
of transferes. 

X was the holder of a charging order affecting five hundred ordinary shares 
of £ 1 each in a private company standing in the name of and originally the property 
of Y the first defendant. A and B the second and third defendants claimed that the 

beneficial interest in the shares in question had passed tothem asa result of 
transfers executed in their favour by Y in pursuance of certain prior ts 
entered into between themselves and Y and A and B alleged that A had no 
interest in the shares at the date of the charging order on which the charge could 
operate. But by reason of the failure to comply with the requirements under 
Re articles of the company as to transfer of shares the shares stood in the name 
of X in the register of the company. 

Held: A and B having ae the full consideration for the shares obtained 
equitable rights therein which must prevail over that obtained by Y under the 
charging order. 7 Exch. 332, applied. 1936 A.C. 222, distinguished. 


OPPENHEM v. Topacco Szcurrties, Co., Lro., (1951) 1 All E.R. 31 (H.L.). 

Trust—Gift for education of children of employees of limited company-—If public charitable 
trust not invalidated by rule against perpeturties. 

It is a clearly established principle of the law of charity that a trust is not 
charitable unless it is directed to the public benefit. It must benefit the community 
or a section of the community. Negatively a trust is not charitable if it confers 
only private benefits In the case of trusts for educational purposes the condition 
of public benefit must be satisfied. A trust by a father for the education of his son 
is not a a charity. The public element is not supplied by the fact that from that 
son’s education all may benefit. But the establishment of a college or university 
is beyond doubt a charity. Wherg the trust is not for the benefit of any institution 
either then existing or by the terms of the trust to be brought into existence, but’ 
for the benefit of a class of persons at large, the question is whether the class of 
persons can. be regarded as such a “ section of the community” as to satisfy the 
test of public benefit. A group of persons may be numerous, but, if the nexus 
between them is personal relationship to a single propositus or to several propositi, 
they are neither the community nor a section of the community for charitable 


urposes. 
A trust for the education of the children of the past and present employees of a 
limited company is not a public charity. Such a trust is void for perpetuity. 


[Lord MacDermot dissented from the conclusion. | 


ee 
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PRESTON Jonzs v. PRESTON Jones, (1951) 1 All ER. 124 (H.L.). 

Divorca— Birth of child after 360 days after husband last had coitus—If 
sufficient proof of 

Ifa husband proves that his wife has given birth to a normal child three hundred 
and sixty days after he could have had intercourse with her and no proof of any 
adulterous intercourse by her is given, what is the further evidence required that 
the child is not his child? ‘The result of a finding of adultery in such a case is in 
effect to bastardise the child. That is a matter in which strict proof is required. 
That does not mean, however, that a degree of proof is demanded such as in a 
scientific inquiry would justify the conclusion that such and such an event is im- 
possible. No higher proof is demanded than that it is established beyond all 
reasonable doubt. To prove that a period of so many days between fruitful coitus 
and the time of conception is in a scientific sense impossible is itself a scientific 
impossibility. The utmost that a Court of law can demand is that it should be 
established beyond all reasonable doubt that a child conceived so many days 
after a particular coitus cannot be the result of that coitus. The Court cannot 
without further evidence regard adulterous intercourse as proved beyond all reason- 
able doubt. ‘ 

Lord Morton of Henryton.—If a husband proves that a child has been born three 
hundred and sixty days after he last had an opportunity of intercourse with his 
wife and that the birth was'a normal one, and if no expert evidence is called by 
either side, the husband has proved the case of adultery beyond reasonable doubt. 
The Court is entitled to take judicial notice of the fact that the normal period from 
fruitful coitus to birth does not exceed two hundred and eighty days. 


Broar v. Rrawarps, (1951) 1 All E.R. 261 (G.A). 

Torts—Owner of mare—Liability for straying-of mare on adjoining highway and 
injuring motor cyclist. 

When riding his motor cycle while passing a field owned by the defendant 
a mare belonging to the defendant leapt over or through the hedge borderi 
the PAE and landed on the petrol tank of the plaintiff’s motor cycle. Plaintif 
sued the defendant for damages for personal injuries and damage to his vehicle 
for negligence in failing to keep the mare under proper control. 


Held : The owner of animals is under no liability to prevent them straying, 
even though the pie ee may take the form of leaping over or through hedges and 
down banks into a highway at a lower level. If any given case is shown to be 
an exception to the general rule it must be because the animal in question is known 
to have som: peculiarity which renders it dangerous when on the highway, or be- 
cause it must have a propensity through vice or playfulness, of leaping from a 
field at or on persons on the highway. 


CANDLER”J. CRANE Carnistmas & Co., (1951) 1 All. E.R. 426 (C.A.). 


Si elie ies pa Ata preparing balance shest and accounts to be 
shown to prospective investor ia shares company—Company going into liquidation 
Investor tf can sue accountant for damages. 

In September, 1946, the plaintiffs invested £ 2,000 in a company but lost it 
all because the company turned out to be a failure. He brought an action against 
the defendants, who were the company’s accountants and auditors, claiming that 
he was induced to invest the money because of erroneous accounts put before him 
by them and on the faith of which he invested his money. It was found that the 
accounts were “ defective and deficient ” and presented a position of the company 
which was “‘ wholly contrary to the actual position” that the accountants were 
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“in fact extremely careless in the preparation of the accounts” and tbat the 
damage suffered by the plaintiff was plain but the judge nevertheless dismissed his. 
claim because in his opinion there was no duty of care owed by the accountants 
to the plaintiff. On appeal, 


Held (1) (Denning, L.J., dissentisnte) : The defendants were under no duty, 
sounding in tort, to-the plaintiff to take care that their representations of fact 
should be true. (1893) 1 Q.B. 491, relied on. 


(2) The cause of action based on an alleged breach of duty occurring after 
the plaintiff became a shareholder cannot be made out if only because the damage 
relied on preceded the breach. 


Cora v. KLEYMAN, (1951) 1 All ER. 518 (K.B.D.). 


Contract—Father’s promise to pay son’s gaming, debts to book-makn —Enforceability— 
Gaming Act (1845), section 18. : 

In an action to recover a sum of money alleged to be owed to the plaintiff, 
a book-maker, by an erstwhite customer who had made default, but instead of 
an undertaking to pay being given by the erstwhile custcmer himself in consi- 
deration of the book-maker’s not reporting him to Tattersalls Ccmmittee, the docu- 
ment relied on as founding a good cause of action was signed by the custcmer’s. 
father the defendant in the action. í 

Held : The sum referred to in the document was not a debt payment of which 
could be enforced by law against the son. A promise by him to pay it would be 
null and void under the first words of section 18 of Gaming Act, 1845. [(1949) 2 
All E.R. 462.] The second limb of section 18 aims at defeating the attempt to 
recover betting losses by such devices (as entering into new contracts with third 
parties). A suit is not maintainable to recover from the defendant that which, 
under section 18 was not recoverable from the defendant’s son. The document 
relied on is a patent and artificial device adopted to try to make the sum recover- 
able in a Court of law in contravention of the prohibition contained in the secticn. 
Accordingly the action is not maintainable. The forbearance by the defendant 
to report the son’s default was not a sufficient consideration for the father’s promise 
to pay the sum. 


SELLERS 0. LONDON COUNTES NEWSPAPERS, (1951) 1 All E.R. 544 (CA.). 

Master and seroant—Contract to pay a weekly salary and a commission of 74 per cent. 
on orders for advertisement space in newspapers obtained by seroant—Publication of such adter- 
fissments after sercant leaves employment—Right to the commission. 

The plaintiff was engaged by the defendants as a commercial traveller (accord- 
ing to the plaintiff)—as an advertising representative (according to the defendants). 
Plaintiff was given a week’s notice terminating his emplo t and he lett the 
defendants’ service on 4th May, 1950. In an action the plaintiff contended that 
he was entitled to three months’ notice but it was found that he was entitled to one 
month’s notice. The plaintiff claimed commission at the contract rate due in 
respect of orders for sales of advertising space in the defendants’ n pers effected 
by him before the determination of his employment with the defendants and exe- 
cuted by the defendants after the determination of his said employment. 

Held (Evershed, M. R., dissenting): The plaintiff in the absence of any 
express contract to the contrary is entitled to the commission in respect of adver- 
tise™meuts published after the termination of the employment. 

Per Evershed, M.R.—In the case of a contract of service between master and 
servant, all right on the servant’s part to remuneration by commission or otherwise 
will cease with the termination of his service unless by the terms of his contract 
provision to the contrary is clearly made. 
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CASSIDY v. Ministry oF Hearty, (1951) 1 AW E.R. 574 (C.A.). 

Tort—Negligence—Hospital authorities—Liability to patients for negligence of doctors 
employed by them. 

When hospital authorities undertake to treat a patient and themselves select 
and appoint and employ the professional men and women who are to give the 
treatment they are responsible for the negligence of those persons in failing to 
give proper treatment, ro matter whether they are doctors, surgeons, nurses or 
any One else (like house surgeons or resident medical officers on their permanent 
staff). The liability depends on who employs the doctors, the patient or the 
hospital authority. Where a person is himself under a duty to use care, he cannot 
get rid of his responsibility by delegating the performance of it to some one else, 
no matter whether the delegation be to a servant under a contract of service or to 
an independent contractor under a contract of services. (Case-law discussed.) 


READING v. ATTORNEY-GENERAL, (1951) 1 Al E.R. 617 (H.L.). 


Master and servant—Payments recevved by a soldier for accompanying lorry of civilian 
smuggling—Right of the master to the monies. 


Where a servant or agent has realised a secret profit, commission or bribe in the 
course of his employment the amount is 1ecoverahle by the master whether or not 
he has suffered any detriment in fact. Where a sergeant attached to a medical 
stores in Cairo has received from a civilian some amounts for accompanying a 
lorry transporting some cases (the contents of which were not known) without any 
checking through Cairo, the Grown is entitled to the amounts so received. The 
sergeant cannot be allowed to propose as a defence to the Crown’s claim his own 
criminal conduct in accepting a bribe in breach of military discipline or in partici- 
pating in an offence against the Municipal Law of Egypt. 


CURTIS v. GHEMIOAL CLEANING AND Dyzinc Co., (1951) 1 All E.R. 631 (C.A.). 


Bailment—Garment given for cleanming—Clause excepting liability “for amy damage 
howsoever arising *’—Customer signing on representation as to limits of exception clause— 
Damage to garment—Liabiity of bailes. 

The plaintiff gave to the defendants for cleaning a white satin weddin 
dress. When the dea was returned there was a stain in it and the plaintiff aned 
damages. The defendants relied on a clause in the receipt given to the plaintiff 
excepting liability for any damage howsoever arising. The plaintiff it was found 
was induced to sign the receipt on a representation by a servant of the defendant 
to the effect that they would not accept liability for certain specified risks, including 
the risk of damage by or to beads and sequins. 


Held : Since the plaintiff had been induced to sign the receipt by a a 
sentation innocent though it be as to the extent of the exception clause the defendant 
cannot escape liability for the damage to the garment. 


TURNER v. Forwoop, (1951) 1 All E.R. 746 (C.A.). 
Deed—Parol evidence to show larger consideration than nominal consideration stated— 
t dmissibility. 

If on the face of a document it appears that the consideration is no more than 
nominal, the Court is entitled to hear evidence of the true circumstances and the 
true consideration. The rule excluding parol evidence only applies when the 
parties set down in writing the terms agreed. Sa 
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NoveLLo & Co., Lrp. v. Hinriaasen EDITION, LTD., (1951) 1 All E.R. 779 
(Gs.D.). ; ? 

Conflict of laws—Confiscatory law of foreign country—]f can be given gffect bo. 

The Courts of England will not give effect, so far as assets situate within their 
jurisdiction, to the law of a foreign country which is confiscatory m policy. The 
Courts will not recognise a sale of property (in this case copyright in certain music 
belonging to a Jew) by a trustee under such law. i 


R. v. Lovegrove, (1951) 1 All E.R. 804 (G.G.A.). 

Criminal trial—Appeal—Trial judge tf can be member of Court. 

There is no statutory objection to the trial judge sitting as a member of the 
Court hearing an appeal. It is a great mistake to suppose that the trial Judge 
would be inclined to set up his view against the opinions of his brethren or to fight 
for his own hand. .An application for adjournment on the ground that the trial 
judge is sitting as a member of the Court of appeal ought not to be granted as a 
matter of course. 


—— 


ADAMS v. SUNDAY PICTORIAL NEWSPAPERS, (1920), Lro., (1951) 1 All E.R. 865 
(C.A.). 

Practice—Libal action—Defence of fair comment—Interrogatories if can be adminislsred 
to defendant as to source of information and grounds of belief —R.S.C., Order 31, rule 1-A. 

By the Rules of the Supreme Court, Order 31, rule 1-A (newly added in 1949) 
no interrogatories as to the defendant’s source of information or grounds of belief 
shall be allowed in a libel action where the defence of fair comment is set up. 


At one time it was common practice for interrogatories to be allowed in the 
form which is set out in Gatley on Libel (grd edition), pages 845, 846. These 
interrogatories used to be permitted to establish malice when there was a defence 
of fair comment, but they were never of any value. They were simply a nuisance 
and ran up costs. The burden on the defendant who pleads fair comment is already 
hard enough. If he proves that the facts were true and that the comment objec- 
tively considered, was fair—that is, if it was fair when considered without regard 
to the state of mind of the writer—the plaintiff would not have much to complain. 
Nevertheless, it has been held that the plaintiff can still succeed if he can prove 
that the comments, subjectively considered, were unfair because the writer was 
actuated by malice. If the plaintiff has any evidence of malice let him call it 
at the trial. If he has no evidence or insufficient evidence there is no reason why 
the Court should assist him by allowing interrogatories to cross-examine the writer 
before the trial. The new rule (1-A) of er 31, R.S.C. clearly means that 
interrogatories such as these are no longer to be allowed. 


Danie MEROANTILE Co., LTD. v. BEAUMONT, (1951) 1 AI E.R. 925 (C.A.). 

Practice—Action in name of company commenced by solicitor without authoritp—Lrqut- 
dation of company—Liquidator if can ratify and continue action. 

It cannot be said that the issue of a writ and the commencing of an action 
without the authority of the purported plaintiff (in this case a company which 
subsequently went into liquidation) is a matter which admits of no validation by 
subsequent ratification of the act of the solicitor concerned. Every ratification 
relates back, and is deemed equivalent, to an antecedent authority. After ratifi- 
cation it will be no longer open to the defendant to object on the ground that the 
proceedings thus ratified and adopted were in the first instance brought without 
ori authority. [In this case the liquidator ratified and adopted the proceed- 
ings. 
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Smapson'z. Smarson, (1951) 1 All E.R. 955 (P.D-A.). 


Divorce—Grounds—Cruslty—What constitutes—Stinginess, selfishness and callous in- 

difference to wife—If amounts to cruelty. 

The wift’s complaint in a petition for divorce was briefly as follows :—The 
husband had kept her short of money in spite of a solicitor’s letter and until the 
local probation officer had intervened ; he had closed the account at the stores at 
which she was accustomed -to deal without informing the wife that he had done 
so, and in such a way as to humiliate her; that he had “made her life a hell ” 
in support of which she said that he had compelled her to keep an account of her 
household expenses ; that he used to keep food which he had bought for himself 
locked up in the garage and had on more than one occasion brought food and 
asked her to cook it for him—“ an egg, but he did not get one for me” ; that he 
had refused to take her for a holiday or to take her out in his new car; that 
he had put the purchase of the car, partly used for his municipal duties, before 
the provision of new curtains or furniture for the home ; and that generally speaking 
he neglected her by staying out of the house, except at week ends, from the time 
he left in the morning until 11 o'clock at night, and was taciturn and unfriendly 
and took no notice of her; that there was no affection or love and that he had not 
realised that their unhappy relationship was telling on her health and that he had 
told her to go on several occasions. It was admitted however that there had been 
no violence of any kind. It was contended on behalf of the husband that his conduct 
amounted to no more “ than the development and manifestation of his own charac- 
ter” and was not “aimed at his wife.” 


Held : Even though it might be said on one aspect to be a “ manifestation of 
his own character ” it could be held that his conduct was wilful and ‘‘ aimed at 
his wife” and that he intended injury to her health. In the circumstances the 
wife is entitled to a decree for divorce on the ground of cruelty. 


R. v. HerrraGce, (1951) 1 AU E.R. 1013 (C.C.A.). l 

Criminal law—Corrective training—If can run concurrently with imprisonment. 

It is impracticable that a person should be serving at the same time a sentence 
of imprisonment and one of corrective training. The two things are almost contra- 
dictory in terms. 


4 


Scarr v. WARZAL, (1951) 1 Al E.R. 1014 (K.B.D.). 

Motor Vehicles—Transport Act (1947), section 52 (1)—Permit to carry agricultural 
produce within an area—Unprocessed hide if agricultural produce. 

Unprocessed hides though imported from abroad are agricultural produce 
and not commercial goods and a carrier with a licence to carry agricultural produce 
within an area commits no offence in carrying such hides to a tannery from the 
docks. 


BOLTON AND OTHERS 0. STONE, (1951) 1 All E.R. 1078 (H.L.). 


Tort—Owner or occupier of site adjoining highway—sStts used as cricket field—Ball hit 
from ground injuring person on the highway—Liability. 

On gth August 1947, S the respondent was injured by a cricket ball while 
standing on the highway outside her house. The ball was hit by a batsman playing 
in a match on the cricket ground which was adjacent to the highway. S brought 
an action against the appellants (the committee and members of the Cricket Club) 
It was found that the club has been in existence and matches have been regularly 
played on this ground since 1864. The street where the respondent’s house was, 

J—6 i 
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was constructed and built up in r910 and it was proved that on 5 or 6 rare occasions 
balls were hit over the fence into the highway, but no ball was proved to have struck 
any body on the highway. It was in evidence that the ball which hit § was an 
exceptional one. 

Held : The standard of care in the law of negligence is the standard of an 
ordinarily careful man, but an ordinarily careful man does not take precautions 
against every foreseeable risk. He can, of course, foresee the possibility of many 
risks, but life would be almost impossible if he were to“attempt to take precautions 
against every risk which he can foresee. He takes precautions against risks which 
are reasonably likely to happen. Many foreseeable risks are extremely unlikely 
to happen and cannot be guarded against except by almost complete isolation. 
There are many footpaths and highways adjacent to cricket grounds and golf courses 
on to which bals are occasionally driven, but such risks are habitually 
treated both by the owners and committees of such cricket and golf courses and 
by the pedestrians who use the adjacent footpaths and highways as negligible and 
it is not actionable negligence not to take precautions to avoid such risks. The 
duty is based rather on the likelihood of damage to others than on its foresee- 
ability alone. (1949) 2 All E.R. 851, reversed. 


Lonpon Gravino Doar Co., Lto. v. Horton, (1951) 2 Al E.R. 1 (H.L.). 
Tort—Negligence—Faulty staging—Workman falling from—Liability of occupier 


of premises—T est. ° 

The respondent was employed as a boiler maker and electric welder by T.W. 
Co., Ltd. He had been employed at least a month in the fish hold of a trawler 
of the appellants who were at all material times the occupiers. The respondent’s 
employers had contracted with the appellants to weld metal strips into position on 
the of pe of the hold and it was the appellants’ duty to provide and they did in fact 
provide the necessary staging for the respondent and other workmen to work on. 
The respondent and some of his fellow workers had made half-hearted complaints 
to the appellants’ charge-hand shipwright about the insufficiency of the staging 
but though some promises were made that he would see what could be done, no 
steps were taken to effect a aoe Subsequently the respondents foot slipped 
while crossing to the staging with the result that he fell aside and sustained injuries. 
In an action for damages, 


Held, an invitor’s duty to an invitee is to provide reasonably safe premises or 
else to show that the invitee accepted the risk with full knowledge of the dangers 
involved, If the parties were master and servant, it may well be that one should 
go further and say that a full appreciation of the risk is not enough, the servant 
must not be put in a position in which he is obliged either to obey orders or to 
run the risk of dismissal. The position however is different where the injured 
person is not a servant but an invitee. The duty of a master to a servant is higher 
than that of an invitor to his invitee. The invitor is not concerned with the 
position of the invitee vis-a-vis his own ultroneous master. So far as he is concerned 
the invitee is an invitee and nothing more. The duty is not “ to prevent damage ”” 
but to “use reasonable care ” to prevent it and what is reasonable care is to be 
decided on the facts and circumstances of each case. 


As on the facts the respondent was found to.have freely and voluntarily impliedly 


agreed to accept the risk of working on the staging with full knowledge of the 
nature and extent of the risk he ran, the appellants cannot be held to be liable. 


Per Lord Macdermott and Lord Reid (dissenting) : Even in cases of accidental 
harm, knowledge of a risk does not necessarily import a willingness to bear it without 
compensation. Had the appellants taken due care for the respondent’s safety 


they would have taken steps to make the staging adequate for its purpose. They 
did nothing and should accordingly be held liable. . 





í 
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Maner v. Marner, (1951) 2 AN E.R. 37 (P.D.A.). 


Divorce—Marriage in England of Mahomedan of Egypt with Christian woman— 
Divorces by unilateral declaration by husband in Egypt valid under Mahomedan lau—If 
recognised by English Cowts. 

It is the established rule of English law that domicil is the true test of divorce 
Jurisdiction, and the Courts in England will recognise as valid any divorce which 
is granted by the Courts of the country where the parties are domiciled, even on 
a ground which is not a ground of a divorce in England. A Christian woman who 
Married in England an Egyptian Mahomedan acquired by her marriage au 
Egyptian domicile. But where the husband effected at Cairo a divorce by declaring, 
thrice before witnesses that he divorced the wife though such divorce is in accordance 
with Mahomedan law and would be recognised as a valid divorce in Egypt, woula 
not be recognised as valid by the English Courts. The marriage in the presence 
casce was a Civil marriage pursuant to the English Marriage Acts, 1811 to 1939, 
which laid down certain T for the contracting of monogomous marriages. 
It was a marriage in the istian sense and cannot be dissolyed by a method of 
divorce which is appropriate to a polygamous union. The wife is entitled to a 
decree for divorce on the ground of desertion by the husband. 


BesT v. SAMUEL Fox & Co., (1951) 2 AIL E.R. 176 (C.A.). 
T ort—Negligence—Injury to man causing sexual incapacity—Wrufe if entitled to damages. 
A wife alleged that by reason of the defendant’s negligence her husband was 


injured as a result of which he became afflicted with a form of sexual impotence 
and claimed damages for impairment of her consortium with her husband. 


Held : Companionship, love, affection, comfort, mutual services, sexual inter- 
course—all belong to the married state. Taken together they make up the consor- 
tium but the loss of one element (sexual intercourse) however grievous it may be 
cannot be regarded as the loss of the consortium within the meaning of the decided 
cases. Still less can the impairment of one of the elements beso regarded. 
Consortium is one and indivisible. The law gives a remedy for its loss, but for 
nothing short of that. 


Haruna v. EDDY, {1951) 2 All E.R. 212 (C.A.). 

Sale by auction—Condition in catalogue excluding liability—If overridden by an express 
oral warranty at time of sale. 

If a seller of goods by auction gives an express oral warrenty, he cannot 
escape from his responsibility for it by saying that the catalogue contained an 
exempting clause. 


Goopway v. Bzougr, (1951) 2 AIL E.R. 349 (K.B.D.). 


Tor{—Respondent’s dog chasing and worrying the fowls in lant’ s —A ppel- 
lant’s right to kill the dogp—When justified. oe ne ape: 

The appellant and his brother were poultry farmers and owned land adjoining 
the pro of the respondent. The respondent’s step-son owned a mongrel 
bitch which on successive days in August, 1950, worried the appellant’s fowls. On 
the first day the appellant went to collect the eggs he found that all eggs had been 
broken and were on the floor or in the nesting: boxes. On the next day the appellant 
carrying a gun, saw a black and brown mongrel dog worrying and chasing his 
fowls. He did not use the gun on that day, but he complained to the respondent 
that the dog had been chasing his fowls and that he had seen it go off to the res- 
pondent’s premises. The appellant told the respondent that if he caught the dog 


chasing the fowls again he would shoot it. On the third day, however, the dog 
was again chasing the fowls and'the appellant shot and killed it. ~ 

Held: In shooting the dog to protect his property the appellant in the cir- 
cumstances was acting reasonably and not maliciously and the appellant is not 
liable to conviction under section 41 of the Malicious Damage Act, 1861. ‘The 
question is not whether the appellant took every practicable means of stopping the 
dog but whether he acted reasonably in what he did. 

A farmer is entitled to protect his property even against his neighbour’s 
favourite dog. 

[Need for urgent amendment of common law relating to animals pointed 


out, | 


(1947) 2 All E.R. 733, applied. 


R. v. Wemz, (1951) 2 All E.R. 408 (K.BD.). 

Contempt—Writ endorsed for a fictitious but apparently legal cause of action (c.g., 
amount dus on account stated) where action was really to recover monsp won at betting— 

Liability of Solicitor for contempt. 

Parliament has ordained that the Courts are not to be used for recovery of 
money won at AREETA gamirig. Many people may be deterred from defendi 
such actions, if brought, for fear of publicity. If the writ were truthfully sarin 
for money won at betting, it would be wholly improper to allow a default ju ent 
to be entered. The duty of the Central office would be to bring the matter before 
the practice master, and he, in his turn, ought not and would not allow a judg- 
ment to be signed which would in effect be contrary to the provisions of the 
statute. If the writ is endorsed in such a case for a fictitious but apparently legal, 
cause of action (¢.g., for amount due on account stated) a default judgment could 
be signed, as ofcourse, and, this leads to an interference with or distortion of the 
course of justice. 

To disguise a cause of action so as to conceal its true nature, when, in truth, 
it is one prohibited by statute, is a contempt and the solicitor’s firm endorsing the 
writ must be held guilty of a contempt. The plaintiff who instructed his solicitor 
to bring an action for the bets however would not be guilty of contempt though he 
knew that the action for which he gave instructions was an abuse. 


ALEXANDER v. RAILWAY Executive, (1951) 2 AU E.R. 442 (K.B.D.). 

Bailment—Railway—Baggage deposited in cloak room—Delivery to a third person 
t ela the receipt was lost and giving indemnity bond—Liability of railway for damages 
to the bailor. 

The plaintiff who had been engaged locally in a theatrical performance with C, 
having with C’s help repacked some of the trunks deposited a large number of baggage 
at the railway cloak room. Subsequently C representing aS that the receipt 
sent to him or to the station by the plaintiff had been lost, executed an indemnity 
form: and removed various articles and redeposited the rest taking a receipt for 
them. C then sent the receipt to the booking clerk asking him to despatch the 
remaining baggage to another station where he took delivery and disposed of all 
of them. C was prosecuted and pleaded guilty to a charge of larceny. Ina claim 
by the plaintiff against the Railway, 

Held : The Railway was liable. In allowing C to remove some of the articles 
there was a breach of a term in the contract which entitled the plaintiffto rescind 
the contract and the railway was precluded from relying on another term in the 
contract excluding liability for delivering under a bona belief ‘ upon evidence 
of loss of the receipt which the railway company’s servants may consider satisfac- 


tory.” 
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STATE DEBTS AND PRIORITY 
By 
Ca. RAMAKRISHNA Rao, ADVOCATE, MADRAS. 


The superiority of the Crown over the ordinary creditor in the matter of 
recovering debts is a principle of law which has won recognition in several 
countries. The rationale of the rule is succinctly stated by Lord Coke! in the 
following terms: i ` 

“The King by his prerogative regularly is to be erred in payment of 
his duty or debt before any subject although the King’s debt or duty be the later ; 
and the reason hereof is: thesaurus regis est fundamentum belli et firmamentumpacis.” 

The rule obtains not only in England but in other parts of the British Ccmmon- 
wealth of Nations, whose law is founded upon the British system of Jurisprudence. 
The following observations of Dixon, J., in Farley's case, are apposite : 


“In my opinion there can be no doubt that the prerogative would confer 
on a debt due to the Commonwealth priority over a debt of equal degree due 
to a subject. This consequence flows frem the fact that the executive pcwer of the 
Commonwealth ‘is vested in the Crown which of course is as much the central 
element in the Constitution of the Commonwealth as in a unitary constitution.” 


In the words of Evat, J.4, 
“ In Repatriation Commission v. Kirkland‘, it was assumed sub silentio but ri 
that the Crown in right of the Commonwealth is entitled to exercise the cay 
gative exempting Crown property from distress for rent. Such an immunity 
d been iously enjoyed by the Colonies and after federation the States still 
possessed it.” 
It follows from the rule, that where the right of the Crown and right of the subject 


collide, the right of the latter must give way: vide Commissioners of Taxation for 
New South W. v. Palmer’ ; Attorney-General of New South Wales s Curctor of Intestate 


’ 


Estates’. 
This principle was no novelty in our country till the 26th of January, 1950, 
on which date ie Constitution of India as a So ign Democratic Republic was. 


mulgated. India under the British rule adopted the principle which flowed | 
fon her allegiance to the British Grown. Even after Ind dence the principle ` 
of priority of the debts of the Soyercign holds since the raison a’eire of the rule consists 
not in the particular prerogative of a monarchical form of government as such but 


of government itself carrying out the special functions of maintaining internal 





< Commentary on Littleton, 131. 4 GLR. 1. 
2. 63 C.L.R. 278 at g09. ; . à $ 1907) A.C. 179. ee 
g. Ihid., at 322. . (1907) A.C. 519 at 529. 
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peace and warding off external attack., The juristic principle underlying the rule 
was not unknown to Hindu jurists even in ancient times. Yajnavalkya says : 
“ A debtor shall'be forced to pay his creditors in the order in which the debts were 
contracted after discharging those of the King or a Priest.” Katyayana observes : 
“If there be many debts at once, that which was first contracted shall be first paid 
after those of a King or of a Priest learned in the Veda’’!. It is of course by no 
means unintelligible that the importance of the Priest which prevailed in the milier 
of ancient Aryavartha is conspicuous by its absence in the present day life of 
the country. 

The eo is detur digmiort and is more or less recognised by many countries 
as applicable to the claims of the Sovereign of the State, e.g., France, Spain, America, 
Scotland. It is worth while to note that in England the true' test for determining 
whether or not a particular debt is a Crown {debt was enunciated in Ex parte 
Usher? and Keily v. Murphy*, thus : 

“ Does the debt when recovered fall into! the coffers, of the State ?,” 


This test is found adverted to and adopted in India in Secretary of State for India v. 
Bombay Shipping B Landing Co. The main question which arose for determina- 
tion in that case was whether the Secretary of State for India was entitled in res- 
t of payment of debts to the same precedence as the Crown would be in England. 
estropp, J., answers the question thus: 

“ The test adopted by Lord Manners in Ex parte Usher®, we think, affords a 
safe guide in the present case, which is the converse of that case. The question 
with him was, does the amount go into the State T ? That principle does 
not seem to be in conflict with-any of the authorities, but appears to have been 
acted upon in several of them, especially in the instance mentioned by Eyer, C.B., 
in Cawthorne v. Campbell". The Secretary of State, we have seen, takes by the statutes 
no beneficial interest whatsoever in the money to arise from the’judgment. It 
is indeed an item of casual revenue only, but, for that, Just as much as an article 
of regular revenue. Eyre, O.B., held in Cawthorne v.' š that the King was 
entitled to assert his prerogative to have the case moved into and determined in 
the Exchequer.” 

The rule, however, is subject to one tion and that is with reference to 
secured creditors. As put by Lord MacNaughten in Ragho Prasad v. Mewa Lal*: 

“Tt is only when claims of the Crown and claims of ‘common persons” 
(to use an old expression) ‘concur’ or come into competition that the Crcwn is 
` pre ” 

This dictum of the Privy Council has been followed in People’s Bank of Northern India, 
Lid. v. Secretary of State for India’, and the limitation to the rule has been stated thus : : 
™ Where the right of the subject is complete and perfect before that of the 
King commences, the rule does not apply, for there is no point of time at which 
the two rights are at conflict nor can there be a question which of the two ought 
to prevail in a case where one, that of the subject, has prevailed already.” 
- Itis useful to examine the application of this rule, no doubt subject to the excep- 
tion just adverted to, in the several regions of the law in which it generally has arisen 


‘for consideration. 


1 


COURT-FEE. 


In Bala Dass v. Butto Kristo Batragee®, Sale, J., held that the Court 
was bound by section 284 of the Civil Procedure Code to pay the proceeds of the 


1, Vyavahara Mayukha, Ch. V, s. iv, pl 9. 3: 145 E.R. 846 F.N. 
rule Nella tempus ocurrit regi is. stated . in. : ee . 457 : LLR. 94 Als 228 
at 233 (P.Q). 


The 
Ch. II, s 11, p. 7. 
Ball and Beatty, 199- . ALR. 1 Sind gga. 
PY : 8. j g; (1906) LER. 33 Cal. T040. 
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ttached property to such parties as were entitled under the decree to recover the 
mae ah aeh as the Court-fees formed a Crown debt the Crcwn was 
entitled to be paid the amount of the Court-ftes to as to take precedence cver tke 
plaintiff entitled to benefit under the decree. 


The same view was taken in O. S. Varadachari v. Secretary of State for India}, 
and the Court held that out of the proceeds realised by tke peuucrar by telong 
the property of defendants the Government was entitled to be paid in preference 
to che: claim of the petitioner the smcunt directed by the decree in ike peuper 
suit on the ground cee the Court-fee was a Crown debt end as a Crcwn debt it 
was payable in priority to all other liabilities cí the defendants, 


INSOLVENCY. ad 


Judah v. Secretary of State for India? was a case of the jJudgment-debt due to the 
Crown in respect of public sale of opium held by the Secretary of State. Tte 
learned J held “ The principle laid dcwn by the High Court of Bcmbay in 
Secretary of State v. Bombay Shipping Co.*, is the true principle appliceble to such 
cases as the present. The principle is that in these casos tke questicn it ret in where 
name the debt stands but whether the debt when recovered falls into the coffers 
of the State. Applying that principle'I think it clear that this is a debt due to the 
Crown.” 


In In re Subramanta Chetty @& Co.*, it was held that the conducting of a soap 
factory by way of education and demonstration to the people was not outside the 
scope of the powers of the Government of India. It,was held that a debt due to 
such a concern by an insolvent is recoverable in full im, priority to other debts of 
the insolvent according to the language of section 49 (1), Presidency Towns Insol- 
vency Act, which is as follows: n i l 

. ` In the distribution of the property of the insolvent there shall be paid in 
priority to all other debts (a) all debts due to the Crown or to any local authority 


UNPAID TAXES. 


aia Commissioner of Police, Madras v. S. Vedantam® arose under Madras Motor 
Vehi Taxation Act (III of 1931). It was held that the arrears of unpaid tax 
due by the judgment-debtor were clearly a Crown debt, that the debt being created 
by statute was a specialiy debt which had priority over all other debts and the Crown 
was entitled to receive R ae o of its debt out of the money in Court. It was 
further held tbat the effect of an attachment in India under the Civil Procedure 
Code is not to create a charge or convert the attaching creditor into a secured: 
creditor. ; Aa 

In Secretary of State v. Ma Nysin Ma and others*, it was held that the 
to the Collector on behalf of the Crown under Income-tax Act, section 46 (2 
and Lower Burma Land and Revenue Act, section 45 were sufficient to Sect 


the purpose of the rule that Crown has Priority over unsecured creditors in the 
payment of debts. 


In Soniram Rameshur v. Mary Pinto’, the Commissioner of Income-tax applied 
to the Court for payment of income-tax due from the defendant out of the amount 
in the hands of the receiver and the Court held that the Crown was entitled to such 
payment. $ 


In Manickam Chettiar v. Income tis Officer, Madura South®, the principle of o- 
rity of Crown debt was recognised. The following propositions ie be P ea es 


` 
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the discussion : (a By virtue of the priority which arises in favour of the Govern- 
ment no special Act of the Legislature is required to enable the Government to 
apply to the Court for payment out of the money to which it has an party eae eae 
Ges attachment of the debtor’s property in India under the Civil 

c does not per ss make the a ing creditor.a secured creditor. 


COMPANY LAW. 


' "The view taken by the Calcutta High Court at first is to the following 
effect as seen from the decision in In re West Laikdih Coal Co., Lid.1, which was 
based on the view expressed by Chitty, J., in In re Oriental Bank Corporation, Lid.? 


“ In In re Henlsy & Co.*, there were two prerogatives brought into question. 

The one was the prerogative of the Crown when assets had to be administered to 

L R a the subject. It was held that that prerogative was not taken away. 

o was the prerogative which the Crown not being bound by the statute, 

had, notwithstanding the statute, to issue process, that was also held not to be 
taken away.” 


Page, J., following this view observed : 


‘In my opinion the effect of section 171 is not to restrict any of the rights 
to recover debts due to it which the Grown may possess in virtue of its prerogative.” 
‘There was a swing in the pendulum in England when Buckland, J., took the contrary 
_ view In re Damagoria Coal Co., Ltd. In the words of the learned Judge : 


“ The Crown is bound by the Companies Act and has no right to” recover 
its debts in priority which jt might possess on account of its prerogative.” 


In Bank of Bihar v. Secretary of State for India*, the viewpoint has been put thus : 


Counsel for appellant points out that sections 207 and 230 of the Companie 

- Act correspond with similar sections in the English Companies Act and so far as the 

lish Act is concerned it was decided by the House of Lords in Food Controller 

v. Cork* that Crown debts have no claim to Hohe owing to the effect of these 
sections. In my opinion the argument is well fou a E 


In Motor Emporium Co. v. N. H. Moos’, the quesuon for determination was 
whether the priority of payment of all Grown debts which prevails in insolvency 
under section 49, Presidency Towns Insolvency Act obtains ty in the winding 
up of a company in a ee ts by reason of section 229 of the Indian Companies 
Act or whether only those Crown debts have priority in winding up which are 
expressly mentioned in section 230 of the Act. Section 229 runs thus: 


“ In the winding up of an insolvency the same rules shall prevail and be 
observed with reference to the respective rights of secured and unsecured creditors 
and to debts provable as are in force for the time being under the law of insolvency 
with reference to the estates of persons adjudged insolvent.” 


The learned Judge in this case observed : 


“« The ratio in Food Controller v. Cork? seems to be that whenever a statute 
refers to the rights of the Crown the prerogative of the Crown should be confined 
within the limits mentioned in the Statute. Applying that principle effect must 
be given to section 229 read with section 228 which make the provisions of section 49, 
Presidency Towns Insolvency Act, applicable in case of Insolvent Companies . . . 
I therefore hold that the Grown debt in this liquidation is andal io be paid in 
priority.” i 
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The view of the Bombay High Court in this case thus apparently proceeds on 
the footing that the priority relied upon for the Crown in the particular instance 
under consideration was one provided for impliedly if not explicitly in the statute 
itself. 

In re Dehradun Mussoris Electric Tramway Co., Lid.4,- Young, J., expressed 
himself in the following terms : 

“I am satisfied that “ revenue ” in this case means income. It is perfecti 
clear that the rent of the Government Telephone lines and also the charge for oak 
calls is the income of the Government and therefore must be regarded as “ revenue ” 
within the meaning of section 230 (a), Companies Act. I order therefore that 
priority be given to the amount of Rs. 481-5-0 in the winding up of the company.” 


The view of the Allahabad High Court in this case also proceeds on the footing 
that the priority was available to the Crown under the statute itself. 


In The Governor-General-in-Council v. Shiromani Sugar Mills, Lid.*, the Federal 
Court had occasion to consider section 171 of the Indian Gompanies Act which runs 
thus : 

“When a winding up order has been made or a provisional liquidator has 
been appointed no suit or other legal proceedings shall be proceeded with or commenced 


t the company except by leave of the Court, and subject to such terms as the 
Court may impose.” 

It was held that the words ‘ other legal proceedings’ in section 171 cover any proceed- 
ings by the Collector under section 46 (2) of the Income-tax Act putting in motion 
the machinery for the collection of arrears of income-tax as arrears of land revenue 
and that the Income-tax authorities should bave applied in the liquidation under 
section 171 for leave of the winding up Court. The Federal Court nevertheless 
held that in the circumstances of the case it could not be said that the non-com- 
pliance with the provisions of section 171 was fatal to the relief claimed by the 
Government in view of section 226 (1) of the Government of India Act, 1935, which 
took away the Original jurisdiction of the High Court in any matter concerning 
the revenue or concerning any:act ordered or done in the collection thereof accord- 
ing to the usage and practice of the country or the law for the time being in force. 


It is respectfully submitted that the view that the express provisions made in 
particular legislative measures for priority to the State in certain particular instances 
does not exclude other instances in which the prerogative right could be exercised 
by the State and that such express provision if any must only be taken to be pro 
majori cautela so as not to operate in derogation of the general right possessed by the 
State does not appear to be quite sound. The infirmity of such a view is that 
it ignores the well-known maxim of statutory interpretation expressio unius est 
exclusio alterius. As stated by Lord Wrenbury “the Crown is bound in such cases 
to a statutory scheme of inistration wherein the prerogative right of the 
Crown to priority no longer exists*”’. Accordingly it has been stated in Shtromam’s 
cast? by the Federal Court. The Crown is not entitled in our judgment to 
any prerogative priority or preferential rights or treatment, save those expressly 
conferred and limited by the Act in particular by sections 230 and 232 (2) of the 
Indian Companies Act, 1913. 


` 


CONCLUSION. 


It is interesting to note in conclusion that while justifying the rule on the ground 
that ‘ the rights of the Crown mean in modern times the right of the mass of the 
subjects’ and consequently the claim of the community as a whole should prevail 
over those of individuals, Coutts-Trotter, J., deprecated the claims of the Govern- 
e—a Eaa 
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ment arising as a result of its trade activities. In language felicitously picturesque 
' the learned Judge has stated his view thus : 


“I venture to think that this reasoning is not applicable to the present case. 
In the first place, the commercial community which might otherwise welcome the 
attempts of Government to open up new avenues of e and manufacture is very 
likely to be alarmed and alienated by the claim of Government to stand on a differ- 
ent footing to other traders. In the next place and this is much more important— 
it appears to me that the enforcing of claims such as this—muast in the end defeat 
the very purpose that Government has in view. The object of the conduct of this 
concern, as explained to me by the Advocate-General, was to demonstrate that 
the natural resources of Malabar could be profitably used by private manufacturers 
and traders to start and carry on similar businesses, the Government as it were 
saying to the people ‘ We have shown that this business can be carried on at a 
pon Let this encourage you to p your capital into similar undertakings and. 

ope for similar profits to those we have shown that we have made |’ 


The whole demonstration obviously breaks down if the traders can reply 
“You have only made profit, because you stood in a privileged position in whi 
we cannot stand, by claiming priority of payment of your debts over those of all 
your business competitors.’ ” / 


The same viewpoint is reflected in the observations of Lord Shaw of Dunferm- 
line in Food Conjroller v. Cork*. The relevant passage runs thus : A 


“ How is this a Crown debt? It springs out of no power vested in the 
Crown by way of the imposition of a duty or a tax. Itis not in the ordinary enu- 
meration of debts in for the service of the country. Itisan instance simply 
of a debt arising under ordinary transactions of principal and agent. The debt 
arises purely in commercio. 

<. Itis unnecessary in this case to commit oneself to the proposition that 
when Departments of Government enter into the commercial or industrial sphere 


rai do sọ with such an enormous leverage against all competitors or subjects of the 
wh. 


“ As at present advised, I can imagine nothing more damaging to the royal. 
prerogative. As time proceeds, the Government does no doubt increasingly 
enter into the commercial or industrial sphere; but if the argument suggested . 
be sound, it would further appear as a consequence that as spheres of Government 
action widen, the prerogative of the Crown grows larger and larger and the escape 
from obligations or the use of preference over the rights of the ordinary citizens 
would in a greater and greater measure extend. These questions are enormously 
important ; they will have, unless Parliament itself interposes to clarify the situation, - 
to be decided some day . . ..., .” 4 

It hardly needs emphasis in the modern set-up of things in this country with 
the national Government entering all fields of activity that legislation which> 
clearly defines the concept and doctrine of priority of State debts and regulates its: 
application in the several fields of activity aforesaid, is perhaps even more than in: 
England and certainly more than ever before, urgently called for bere and now. n 
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OUR FUNDAMENTAL: RIGHTS.* 
By 


M. K. Nampyar, LL.m. (LOND.), 
Barrister-at-Law. 


A new Constitution demands a new philosophy of life. Yet it is doubtful 
whether many cf'us, lawyers, legislators or judges have fully wrenched ourselves 
from the fetters of the past and tuned ourselves to the freedom of the present. In 
an age of legislative dy gees born of the doctrine of the omnipotence of Parlia- 
ment, no citizen could claim any fundamental right. For the essence of a funda- 
mental right lay in the paramountcy of the right over the Legislature of the land. 
Nevertheless though over a year has passed since the promulgation of the new 
Constitution, the civil servant, the administrator and the Government still function 
apparently oblivious of the e changes wrought in the mechanism of Government. 

islative enactments are sti o rules and orders made as if the old British 
regime still centinued without the slightest effort to adjust themselves to the new 
-order ; and when such Acts or orders end up before the High Court with the issue 
ofa Writ Rule Nisi and a Rule absolute, the offender throws up his hands ir: despair 
and blames fundamental rights as the source of all evils ir the country. 


Indeed it is an ir teresting paradox that those who were loudest in their insistence 
-on the inclusion of fundamental rights in the Constitution are now among their 
most -bitter opponents. ` Power corrupts but never so absolutely as to forswear 
the ideals of a lifetime. i 
The Constituent Assembly Debates enshrine some of the most passionate 
es in the cause of human right to life, liberty and pro , to freedom of 
‘speech and of association. But it is not very surprising that those who fought 
inst tyranny and despotism and the curtailment of human rights, should them- 
Pao ROR entrusted with the reins of power, find in the exigencies of the 
vernance of the country, excuses for the abandonment of the id which they 
cherished and fought for. It is a remarkable fact that before the Constitution 
is two year cld, the aae Parliament, which is but another name for the old 
Constituent Assembly, should have thought it necessary to introduce the first 
amendment to the Constitution striking at some of the basic fundamental rights 
enacted only a few months earlier. To those who are in the seat of power funda- 
mental rights have become fundamental impedimerts to the governance of the 
country. If the Constituent Assembly had delayed the passage of the Constitution 
-until 1951, it is indeed doubtful whether any fundamental rights Chapter would 
have stood in the Constitution at all. Perhaps there is little to choose between 
‘Government and Government. Whether the Government is by the many or by 
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an individual, its commands must be obeyed. Its will must be the law of the land. 
If it is thwarted in its objectives, it liquidates the obstruction, with the means at its 
command. 


The conflict between State control and individual freedom has been one of the 
perennial problems of political organisation. To the State self-preservation is the 
supreme social end. But a State is an abstraction. Its directive will is therefore 
the will cf its controlling authority whether called a monarchical despot, a Fascist 
dictator or a democratic Cabinet. But such is the illusion of power that thcse 
enthroned in the seat of authority are apt to identify their own self-preservation 
as the preservation of the State, and therefore as the supreme social good. The 
old doctrine that the King is the State and the State is the King still persists with 
its modern substitutions. Opposition to authority therefore becomes opposition. 
to the State. Where, however, the sovereign authority in a State, is Supreme, para- 
mount and uncontrolled, the will of the sovereign is the law of the land, whether 

ignty rests in a nal monarch or in impersonal Parliament. Power 
unrestricted is power absolute ; and it does not affect the nature of the power 
in the least whether such power is exercised by one or by many. In such a system 
of Government a citizen no rights but what the State may grant him. But 
since the State could always take away such rights at its will and pleasure, such 
rights become dependent on the bounty of the State and could enure only so long 
as the State permits. The State thus becomes the arbiter of both the existence 
and the extent of the citizen’s rights. Against such a State a citizen can have no- 
fundamental rights. 


Of the three organs of the State, the most potent has been the Legislature. 
Where the Legislature is sovercign its enactments are unquestioned and unquestion- 
able. But the concept of law undergone a change. We no longer think of 
law along with Bacon and Bragton as of divine origin. Law in the modern State 
has no moral content. Its authority now rests neither on its divine origin nor in 
its moral appeal, bur merely on the strength of the organised force of the State. 
Whether an Act keeps one to the right of the road or to its left, whether it enacts 
a rule of conduct with respect to transfer of property or murder, the Act is law, and 
its compulsion rests not in its inherent content, but in the competence of the legis-- 
lative body from which it originates. But the technique of -making has not 
stopped merely with the framing of rules of conduct. A Legislature may enact 
laws deprivmg a person of his life, liberty or property. When the British 
Parliament in 1401, the Statute “‘ De Heretico comburendo”’ con- 

ing the right of the church to have heretics burnt by the common hang- 
man, liament was enacting a law of the same efficacy as, say the Statute of 
Mortmain or any other enactment on the Statute Book. When again in 1530. 
Parliament passed an Act directing that the Bishop of Rochester’s cook be boiled 
' to death, it was placing on the Statute Book an enactment on the same as 
any other statute that it . In 1641 the Earl of Stafford was beheaded by 
an Act of Parliament. c powers of a Legislature, which is uncontrolled, are- 
therefore vast and unlimited. It holds in the hollow of its hands the life, liberty 
and pro of the citizens. It matters little therefore whether such a law- 
making authority goes by the name of the Shah of Persia, or of Parliament. 


All these might look irreconcilable with the elements of constitutional law that 
we have been familiar with. Most of us have learned that the leading characteristic: 
of the British Constitution, as expounded by Dicey in his classical treatise, is the 
Rule oflaw. According to Dicey, ‘‘ the Rule of law means in the first place absolute, 
supremacy or predominance of regular law as opposed to the influence of arbitrary. 
power and excludes the existence of arbitrariness, or prerogative or even of wide 
discretionary authority on the part of the Government, Englishmen are governed, 
by the law and by the law alone. A man may thus be punished fora FEN of law, 
but he can be punished for nothing else.” zi ae 


+ 
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But the major premise that the Rule of law excludes the exercise of arbitrary 
wer vanishes when the law itself is arbitrary in conception and discretionary 
m content. Diccy did not live to hear the pronouncement of the House of Lords 
in Rex v, Halliday! or Liversidgs v. Andsrson*, If in England a person could be 
incarcerated on the mere satisfaction of a Secretary of State without any trial or 
remedy by judicial review, it is a travesty to extol the Rule of law in antithesis 
to arbitrary action. Between detention in a Concentration camp at Buescher wald 
on the orders of Hitler or his minions and detention at Wormwoods on the mandate 
of a Home Secretary, the difference is one of form and not of substance. And the 
law that sanctifies either detention, is not less arbitrary because one is the decree 
of a dictator and the other is a product of a Parliament passed after three solemn 
i But it is difficult to understand how the Rule of law can be the pecu- 
liarity only of the British Constitution. In every organised system of Government 
where the inne. ches rests in a monarchical despot or in a multitudinous 
Parliament, the will of the sovereign authority is the law of the land. What matters 
is not the form in which the sovereign will is expressed, whether it is expressed in 
the form of a statute entered on the rolls of the Statute Book, cr in the form of an 
ukase oral or written. The laws or ordinances promulgated by a dictator or a 
monarch have the same legal efficacy and validity as the law enacted by a Parlia- 
ment. The Rule of law therefore obtained both in Parliamentary Britain and also 
in Nazi Germany. It may be that a dictator or a monarch may change the laws 
at any time; but so too, mfy a Parliament. Ifa parliamentary enactment later 
in time is inconsistent with an earlier Act, it is well-known that the later Act pre- 
vails, The doctrine of the Rule of law does not depend upon the elaborate way 
in which an enactment comes into being or the number of readings it is subjected 
to, Spa ets gn the sovereign authority, the expression of whose will is binding 
on, the land. 


But what is more important to notice is that the Rule of law expresses only a 
half-truth. It is no doubt true that we are governed by the law. But the law is 
governed by us. Law in the modern State is what we make, and unmake. 
re, we Tule the law no less than we are ruled by the law. So long asa law 
is enforced, we are ruled by the law. But we have also the right to change, abridge 
or abrogate a law. Law is therefore neither immutable nor unchanging, neither 
fixed nor crystallised, neither absolute nor permanent. It owes its lie and origin 
to the will of its maker and can exist only so long as it is permitted to continue. 
In this analysis, the doctrine of Rule of law does not operate against legislative 
oppression. Its only function and p is to safeguard the citizen against execu- 
tive excesses. For so long as a law obtains, the executive in an organised State 
is bound by the law and the person and property of a subject may be inter- 
fered with only in accordance with law. To that extent the Rule of law has been 
one of the corner-stones of British Jurisprudence ; but not merely of British Juris- 
prudence, but of every organised society that is entitled to statehood in the modern 
community of nations, Without the Rule of law, there can be no organised com- 
munity—in fact no organised institution of any type whatever. But if fundamental 
rights must be fundamental, they are rights against the State and all its o and 
instrumentalities ; and no right is fun ental unless the Legislature of the State 
is bound thereby and may not transgress these rights except at its own peril. 


Clearly then, what secures a citizen against the State is not the doctrine of the 
Rule of law, but the mechanism of the law-making authority, the method of its 
jean and the restraints on its movements. Different countries have different 

litical Constitutions and the prccess of history records the impact of individual 
diberty on the supreme authority of the State.’ In England the Magna Charta, 
the Petition of Rights and the Bill of Rights are landmarks in the struggle between 
the King personifying the supreme authority of the State and the people. Teo the 
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Charta we owe the recognition that there is a law above all laws which 
gg pace i t. When Article g9 of the Magna Charta proclaimed that 
“ No free man shall be captured or imprisoned or disseized or outlawed or exiled 
or in any way destroyed ; nor will we gu against him or send against him except 
by the lawful judgment of his and by the law of the land,” it embodied the 
concept of the “‘law of the land ’’ as something more than the edicts of the supreme 
authority promulgated from time to time, something permanent, something cons- 
tant, something beyond the reach of Kings and Parliaments. When the great 
constitutional conflict between the King and Parliament finally ended in the tiumph 
of the sovereignty of the Parliament over the sovereignty of the King, it became 
no longer necessary to secure the subject a: arene tyranny of the wo. But. 
as against Parliament, the oe had no fun tal rights, Whatever Parliament 
enacts, he is bound to obey. England, Parliament is free ; the Courtsare bound ; 
for no court may impugn an Act of Parliament as lira vires or invalid, whether 
it conflicts with a previous Act of Parliament or the law of nature, or of reason, 
however arbitrary, tyrannical or discriminatory the Act may be. It would, how- 
ever, be not in accord with truth tc stop with the formal law of the British Consti- 
tution and disregard its working. Possibly no country in the world enjoys as great 
freedom as a British citizen, and that freedom, though subject entirely to the wilt 
of Parliament, has always been assured and continued by various statutory enact- 
ments which, though liable to alteration, are nevertheless enactments which, one 
may feel fairly certain, will never be abrogated except in times of grave danger. 
Take for instance, the Englishman’s right to personal liberty. During the reign 
of Charles I, where a subject was imprisoned by order of the King, the return to a 
Habeas corpus writ used:to be made that the person was held ‘“‘ Per Speciale Man- 
datum Regis’’, that is to say, by the special command of the King. Such a return 
was a ectly valid answer to the Courts, just as at present in India if a return 
states that the prisoner is held as per satisfaction of the detaining authority under 
our Preventive Detention Acts, the Courts cannot question the legality of the satis- 
faction. Parliament therefore enacted the Habeas Corpus Act of 1679 by which 
such returns were held to be invalid and the King’s Bench and every judge of His 
Majesty were laid under a l duty to enquire into the legality of detention. If 
any judge refused to hear a Habeas corpus application, he was liable to a fine of 
£500, a provision which does not appear to have been copied by any other i 

lature in the world. A second commitment on the same cause was punishable 
though, it is interesting to observe, that in India at present even a release by Court 
does not apparently afford sufficient immunity against a second re-arrest on the 
same cause. ‘The Habeas Corpus Acts have been very zealously enforced by the 
Courts and it is indeed noteworthy, that if at the commencement of the day’s 
work in court, counsel rises and states that he has an application concerning the 
liberty of a subject, a Judge in England immediately puts aside all the rest of his 
cases, however urgent and important they may be, and hears the Habeas corpus 
gl area forthwith. It serves little purpose to have a law on the Statute Book 

ess it is applied and enforced in the spirit in which it is made. 

The Habeas Corpus Acts may of course be suspended or repealed by Parlia- 
ment; for Pailiament is supreme. But as against parliamen excesses, there 
is a strong and virile public opinion which no m power dare disregard. 
Education and tradition have moulded the Ea glishman into both a law-abiding 
and also liberty-loving citizen. ‘To whatever party he may belong, there are certain 
fundamentals on which every one is united. Generally speaking, those who hold 
the reins of the Government for the time being are not so blinded by power as to 
forget all restraints and toleration. - For instance, the reform of the House of Lords 
has been a perennial issue for the last one century. Nevertheless, though for the 
last two decades there have been occasions when the party in power whether 
Conservative or Labour, had overwhelming majorities, no would think of 
initiating: legislation for its complete abolition or elevation of the House of Lords 
into a co-cqual chamber. In land public opinion is the strongest bulwark 
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against parliamentary tyranny. The formal law of the Constitution recognises no- 
fundamental rights. But nevertheless, the fundamental rights in England are as 
real and effective as in the United States. 


In sharp contrast to the difference between the theory and practice in regard 
to fundamental rights in the British Constitution lies the treatment accorded to 
such rights in the continental Constitutions of France, Belgium and Switzerland. 
These Constitutions proclaim the freedom of conscience, the liberty of the person, 
the freedom of and of the press and indeed several other fundamental decla- 
rations. But while these solemn declarations are intended as injunctions to 
their Parliaments, the Constitutions themselves hold no safeguard against their 
infringement. If therefore the Legislatures of these countries exceed their compe- 
tence or violate these constitutional provisions, the citizen has no remedy except 
to wait for the next elections and change the party in power and obtain their abro- 
gation, though in Switzerland there is the revisionary process by referendum. The 
individual citizen bas no right to go to a Court of law and no remedy by judicial 
redress. These continental d tions are no doubt part of the organic law, but 
they are what Salmond wo call ‘imperfect rights °. They are not justiciable 
in a Court of law, for the Courts have no jurisdiction to declare an Act invalid. 
As in England the Courts in these ccuntries are bound though their Parliaments 
are not free in constitutional theory. In effect, therefore, these fundamental 
declarations are largely copy-bock maxims in the organic law cf the country. 
They have the same sanctity, as for instance, the sclemn declarations in Part IV 
of our Constitution. A right is no right unless it is capable of enforcement. Nor 
is it fundamental if the Legislature may transgress the same with impunity. 


While therefore fundamental rights in the continental constitutions are largely 
ilłusory in their import, it is in the erican Constitution that they find concrete 
ay and acceptance. It would hardly be practicable in a short compass nor 
would it be necessary to state in detail the rights which have been enshrined in the ` 
text of the American Constitution. They have for their conscious aim and purpose 
the erection of guarantees cf life, liberty and property against arbitrary deprivation 
by law. ia are intended as a protection a tyranny by any of the organs 
of the State, the islature, the executive or the judiciary. Tho k in the formal 
law of the Constitution no provision is found that any law eG, the Congress 
inconsistent with the fundamental rights would be void, judicial interpretation 
from very early times made it clear that ary law in conflict with any of the clauses 
in the supreme law, would be a nullity and would have no 1 validity. But 
in the working of the Constitution the most interesting feature been the wa 
in which the Courts have construed the phrase ‘‘due process of law’’. The 5 
and 14th amendments commanded that no person shall be deprived of life, liberty 
or property without ‘‘ due process oflaw’’. What did ‘law’ mean in the context P 
Did it mean an enacted law by the ge ioe or the State Legislature? Or did it 
mean law in the general sense? Jus as distinguished from Lex, the normal and the 
constant law, the natural law to which all laws, national and international, pai 
homage? Ifit meant an enacted law in the sense that no person shall be deprived 
Sas Spiel Rar 30 ae cs ala e co ae AG os or by the State 
Legislature, it followed that that the Legislature had to do to transgress the 

rovisions of the 5th and 14th amendments was to enact a law for the purpose, 

t could deprive a person of life, liberty and property, if it enacted a law for 
depriving him of life, liberty or property, however arbitrary the law may be in 
content or in o tion. Such a construction would defeat the very basis of a 
fundamental right. For a fundamental right would necessarily involve the concep- 
tion of an organic right, a right uncontrolled by the Legislature or by any other 
organs of the State. A right is fundamental because it is part of the fundamental 
law and liable to no infringement by the State. If therefore law in “due process 
of law ” was intended to mean only an enacted law, the entire structure of the 
fundamental rights fell to the ground. The provisions became otiose. It was between 
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these competing claims that the Supreme Court.of America in its early days 
evolved the great doctrine of “ Due process of law ° ir American Constitutional 
jurisprudence. Was “ Due process of Jaw ’’ equivalent to “the law of the land ”’ 
as found in the ggth Chapter of Magna Charta? Had it any technical m aning ? 
In Hurtado’s case1, Justice Mathews in delivericg the opinion of the Court traced 
the history of the Magna Charta and stated : 


“In this country written constitutions were deemed essential to protect the 
rights and liberties cf the people against the encroachments of power delegated 
to their Governments, and ne provisions of Magna Charta were incorporated into 
bills of rights. They were limitations upon all the powers of Government, legislative 
as well as executive and judicial. 


“It necessarily ey eee therefore, that as these broad and general maxims 
of liberty and justice held in our system a different place and performed a 
different function from their position and office in English constitutional history 
and law, they would receive and justify a corresponding and more comprehensive 
interpretation. Applied in England only as guards against executive usurpation 
and tyranny, bere they have become bulwarks also against arbitrary legislation ; 
but, in that application, as it would be incongruous to measure and restrict them 
by the ancient customary English law, they must be held to ty not parti- 
cular forms of procedure, but the very substance of mdividual rights to life, liberty 
and property . . . . . . . But it is not to be supposed that these ae 
lative powers are absolute and despotic, and that the Amendment prescribing due 
process of law is too vague and indefinite to operate as a practical restraint, It is 
not every Act, legislative in form, that is law. Law is something more than mere 
will exerted as an act of power. It must be not a special rule for a particular person 
or a particular case, but, in the language of Mr. Webster, in his familiar definition, 
“the general law, a Jaw which hears before it condemns, which proceeds upon 
inquiry, and renders judgment only after trial,’ so ‘that every citizen shall hold 
his life, liberty, property and immunities under the protection of the general rules 
which govern society,’ and thus excluding, as not due process of law, Acts of attain- 
der, Bills of pains and penalties, Acts of confiscation, Acts reversing judgments 
and Acts directly transferring one man’s estate to arother, legislative judgments 
and decrees, and other’stmilar special, partial and arbitrary exertions of power 
urder the forms of legislation. Arbitrary power, enforcing iis edicts to the injury 
of the persons and property of its subjects, is not law, whether manifested as the 
decree of a personal monarch or of an im nal multitude. And the limitations 
imposed by our constitutional law upon the action of the Governments, both state 
and national, are essential to the preservation of public and private rights, notwith- 
seein the representative character of our political institutions. The enforce- 
ment of these limitations by judicial process is the device of.self-governing com- 
munities to protect the rights of individuals and minorities, as well against the power 
of a numbers, as against the violence of public agents transcending the limits of 
lawful authority, even when acting in the name and wielding the force of the Govern- 
ment.” g 


But it was not to be supposed that ‘due process of law’ conferred absolute 
liberty to the individual. That should have of course created chaos and anarchy, 
All these freedoms were subject to the limitations imposed in the interest of the wel- 
fare of the general public. The power to restrain individual liberty for the common 
social was implicit in every organised Government and the Supremé Court 
soon evolved what is known in America as the doctrine of ‘‘ police power ”’, for the 
purpose of regulating the freedom of life, liberty and property. Whether any 
Act passed by the Congress or by a State infringed the constitutional guarantees 
was therefore liable to judicial review, the criterion being whether in its procedural 
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or substantive aspect it was reasonable in form and in substance, and not arbitrary 
in its application. Fundamental rights in American Constitution therefore were 
not imperfect but perfect rights justiciable in a Court of law. The ae ee Court 
reconciled the conflict between individual liberty and State contro by making 
reasonableness of the law as the yardstick of its sustainability. 


The Indian leaders’ who gathered at New Delhi in 1947 for the purpose of 


which recognised no fundamental rights, the continental types which made funda- 
mental-rights mere pious resolutions, and the American Constitution which made 
fundamental rights inviolable, with the Supreme Court as their ultimate arbiter. 
After considerable thought and anxious care they drafted the Constitution on the 
framework of the American model. 


Systems and governments born of revolution, violent or non-violent, have 
always borne the indelible impress of the tyranny of the past in their efforts to secure 
the freedom of the future. In the first flush of freedom, the framers of the Indian 
Constitution drew their inspiration from the struge © of the American ple and 
combined within its framework both justiciable rights of the American Gonsttntion 
as also the fundamental declarations of the continental Constitutions. Part III 
therefore incorporated the category of justiciable freedoms and Part IV, the non- 
justiciable declarations of the continental and Irish organic law. Part III opened 
ta Article 12 with a definition of ‘ State ’ including therein not merely the executive 
but also the Legislatures of both the State and of the Union. Article 13 rendere 
void all laws inconsistent with the fundamental rights guaranteed under Part III. 
Then followed the enunciation of substantive freedoms, the most important of 
which fall to be briefly considered. 


Article 14 is partly an Irish and partly an American import. It postulates 
equality before the law and equal protection of the laws. Equal protection pledges 
the protection of equal laws. It probibits arbitrary discrimination. But since 
all men, things, conditions and circumstances are not ual, equal protection does 
not forbid a reasonable classification baving regard to the purpose the enactment 
has in view. If for instance compulsory acquisition of property is authorised 
under a Land Acquisition Act, the standard of compensation cannot vary with the 
caste of the property owner, or the colour of his complexion. Article 14 holds a 
major, all-pervasive fundamental right the potentialities of which are being slowly 
recognised. A law directed against even an individual or corporation may not 
offend the equal protection clause if the singling out is not on arbitrary but 
reasonable grounds. But the power should not be capable of discriminatory 
application. The observations of Justice Mathews in the Laundry case, Yick Wo 
v. Hopkins1, have become classic : ! 


‘When we consider the nature and the theory of our institutions of govern 
ment, the principles upon which they are supposed to rest, and review the history 
of their development, we are constrained to conclude that they do not mean to 
leave room for the play and action of purely personal and arbitrary power. 
Sovereignty itself is, of course, not subject to law, for it is the author and source. 
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of law ; but in our system, while sovereign powers are delegated to the agencies 
of Government, sovercignty itself remains with | the people, by whom and for whom 

government exists and acts. And the law is the definition and limitation of 
power. It is, indeed, quite true, that there must always be lodged somewhere, 
and in some person or body, the authority of final decision ; and, in many cases 
of mere administration the responaibility is purely political, no appeal lying except 
to the ultimate tribunal of the public judgment, exercised either in the pressure of 
opinion or by means of the ._ But the fundamental rights to life, liberty, 
and the pursuit of happiness, considered as individual possessions, are secured 
by those maxims of constitutional law which are the monuments showing the 
victorious progress of the race in securing to men the blessings of civilisation under 
the reign of just and equal laws, so that, in the famous lan of the Massachu- 
setts Bill of Rights, the Government of the Commonwealth “ may be a government 
of laws and not of men.” For, the very idea that one man may be compelled to 
hold his life, or the means of living, or any material right essential to the enjoyment 
of life, at the mere will of another, seems to be intolerable in any country where 
freedom prevails, as being the essence of slavery itself... ......02.... 
bet oe o the law itself be fair on its face and imparti in appearance, yet, 
if it is applied and administered by public authority with an evil and an equal 
hand, so as practically to make unjust and ill discriminations between persons 
in similar circumstances, material to their rights, the denial of equal justice is 
still within the prohibition of the Constitution.” The Yick Wo judgment is of 
frequent application is cases arising under Article 14. 


The next article of importance is Article 19 which combines in its fold the 
seven freedoms, of speech and expression, of assembly and association of move- 
ment and residence, of property and of occupation. Save in regard to freedom of 
speech and expression wherein legislation respecting libel, contempt of Court, 
or any matter offending decency and morality was authorised, all the rest of the 
freedoms were subject to laws imposing reasonable restrictions thereon in the 
interests of public order or of the general public, The framers of the Constitution 
have thus integrated the police power of America into the absolute freedoms 
‘which they would otherwise have become. Whether a particular restriction is 
reasonable or not is entirely for the Courts to decide, the Supreme Court having 
‘unambiguously laid down this principle, right from the time its jurisdiction was 
invoked in the first case involving constitutional construction. Secondly, the 
reasonableness of the restriction has to be judged both from the substantive and 
procedural part of the law, as stated by Chief Justice Kania in Dr. Khare’s cuse! 
so that if the reasonableness of the law cannot be sustained from either angle the 
law cannot be upheld. 


The provision regarding freedom of speech stood in a different pra | alto- 
gether, the Constitution originally areata (ok the traditional concept of the liberty 
of the press free from all pre-restraints an opting the law as it stood in America: . 
But the recent amendment to the Constitution has made a tremendous change with 
retrospective effect. The freedom of speech and expression is “made subject to 
reasonable restrictions that may be imposed by law ia the interests of the security 
of the State, friendly relations with foreign states, public order, decency, or morality 
or in relation to contempt of Court, defamation or incitement to, an offence.” 
The indefiniteness of this vague verbiage would no doubt give legal validity to 
the re-enactment of the lawless laws of the old regime ; but in sad contrast one turns 
to the concept of free speech in America as unded by American Judges. Here 
is what Justice Brandeis states in Whiiney v. Califorma? : 


“Those who won our independence believed that the final end of the State 
was to make men free to develop their faculties; and that in its government the 
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-deliberative ‘forces should prevail over the arbitrary. They valued liberty both 
as an end and as a means. They believed liberty to be the secret of ha piness 
- and courage to be the secret of liberty. They believed that freedom to think as 
* you will and to speak as you think are means indispensable to the discovery and 
-spead of political truth ; that without free speech and assembly discussion would 
be futile ; that with them, discussion affords ordinarily adequate rrap calor eames 
the dissemination of noxious doctrines; that the greatest menace to om 18 
- an inert people ; that public discussion is a political duty ; and that this should 
be a fundamental principle of the American government. They recognised 
the risks to which all human institutions are subject. But they knew that order 
cannot be secured merely through fear of punishment for its infraction ; that it is 
hazardous to discourage thought, hope ard imagination ; that fear breeds repres- 
‘sion ; that repression breeds hate; that hate menaces stable government ; that 
the path of safety lies in the opportunity to discuss freely supposed grievances and 
Pee remedies ; and that the fitting remedy for eyil counsels is good ones. 
eving in the power of reason as applied through public discussion, they eschewed 
silence coerced by law—the argument of force in its worst form. Recognizing the 
„occasional tyrannies of governing majorities, they amended the Constitution so 
that free speech and assembly should be guaranteed.” These are immortal words 
that deserve to be inscribed in letters of gold on the walls of our Parliament. Only 
they who are animated by such sentiments can realize the great imponderables 
of free speech and of a free Constitution. 


Freedom of conscience and of religion is secured by Article 25, and freedom 
to manage religious affairs by Article 26. In a country like India where religious 
observances govern life from birth to death, from the cradle to the grave, freedom 
of religious practices unfettered would cover far too large an area than in any other 
courtry. Secular activities are therefore dissociated by the Corstitution from reli- 
gicus om, and the practice and profession of religion is made expressly sub- 

ect to public order, morality and health. While the bounds of this freedom may 
te fairly susceptible of easy delimitation, controversy is likely to rage over the free- 
-dom of management of religious affairs and of the administration of religious 
institutions and endowments in accordance with law. Independent India has 
proclaimed in the great Preamble to the Constitution that India is constituted into 
.a Sovereign Democratic Republic to secure among other things liberty of thought, 
-expression, belief, faith and worship. India is now a aeculay State and recognizes 
no State religion. Nor may any taxes be levied for the promotion or maintenance 
of any particular religion. The civil jurisprudence of every civilised State 
-contains principles of legal control over b of trust or other kindred matters 
with regard to every kind of trust, public or private, religious or charitable, -But 
-when something more is attempted or a particular religion is si led out for govern- 
mental control, questions are likely to arise as to the ambit or the rights secured 
by the Constitution. It is well-known that Regulation VII of 1817 authorised 
governmental superintendence over all religious endowments, Hindu and Moham- 
-medan, and that as a result of agitation, Act XXIII of 1863 was passed withdraw- 
ing such control altogether. It was only after the mtroduction of diarchy that 
riou neutrality was departed from and the Hindu Ril gious Endowments Act 
.of 1925 was'enacted. From that time right up-to-date one Act after another has 
been passed throwing a net-work of State control over Hindu Religious institu- 
‘tions, slowly ing all the temples and mutts into the fold of governmental 
management. e high water mark of State control has beea reached under the 
latest Act, Madras Act of 1951 which formally subjects the administration of all 
Hindu Religious Endowments to the superintendence and control ofa Commissioner 
appointed by the Government, but concentrates all authority in the hands of the 
party in power by empowering the Government to call for and examine the records 
.of any Commissioner or any of his subrordinates, or of any Area Committee or even 
of any trustee in respect of any proceeding other than those in respect of which 
a suit or appeal to a Court is provided by the Act and cancel or modify such orders. 
It is rather difficult to reconcile the provisions of the new Act with the theory of 
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a secular State. But it is interesting to notice that a novel provision has been 
introduced in the Act that nothing contained therein shall affect any right under 
Article 26, clauses (a) to (¢) of the Constitution. If therefore immunity is sought 
from Judicial invalidation, all that the framers of future enactments in India 
have to do is to insert a provision stating that nothing in this Act shall be deemed. 
to contravene any section of the Constitution. 


By far the more important rights relating to deprivation of life, liberty and 
pro are dealt with by Article 21 and Article 31 (1). Article 21 in its original 
Grae eribadied the American “‘due process of law”? with regard to the depriva- 
tion of life and liberty, while by a separate Article, Article 31 (1),,no person could 
be deprived of property save by authority of law. There were no provisions at 
all with regard to preventive detention. It may be said without exaggeration 
that had the Indian Constitution stood so drafted, it would have incorporated pro- 
bably the best features of the leading Constitutions in the world. There may 
have been imperfections in its phrasing here and there, but there can be very little 
doubt that in three of its noteable provisions, it excelled every other Constitutions 
in the world: Firstly, in erecting the fundamental rights against exercise of 
arbitrary power by both the executive and the Legislature, secondly, in expressly 
invalidating laws infringing those fundamental rights, and thirdly, in guaranteeing 
the enforcement of these rights directly by the Supreme Court at the instance of 
any aggrieved person. 

But as months passed and the process of constitution- i lengthen 

developed. The ‘“‘due process of law ’’ in the draft of icle ar T 
converted into “‘ procedure established by law’. What exactly were the implica- 
tions of the that the framers had in view, were not very clear except that 
**due process of law’? was not wanted, in the Indian Constitution, But neither 
Article 12 defining the State nor Article rg which rendered laws infringing the 
fundamental rights void, were interfered with. In course of time, new provisions 
were added to III which are now numbered as Article 22 (4) to 22 (7), intro~ 
ducing preventive detention in the chapter of Fundamental Rights. t again 
was unique in the organic law of any country in the world. tive deten- 
tion so nominse came within the category of fundamental rights of the Indian citi- 
ren. 


It was obvious that the shades of the past were growing dim. What exactly 
‘was the distinction sought to be made in Sarge es process of law ” and 
substituting in its “procedure established by law?’ in relation to depriva- 
tion of life and personal ? Did the word ‘law ’ in the context connote law 
m the due process clause, law in the abstract or law in the concrete, jus or lex, the 
general law or the enacted law, the natural law or the statute law ? Jaw there- 
in meant enacted law, what was the scope of the fundamental right teed. 
under Article 21 or under Article 31 (1)? British jurisprudence had introduced 
the Rule of law in India as a safeguard against executive interference with the 
liberty of person or. ofipro . There was not the slightest doubt that decla- 
ration of a fundamental -right against executive excesses was therefore absolutely 
superfluous, for it was part of ‘the jurisprudence of India that no Government 
or official could take away the life, liberty or pro of a person unless he could 
rely on statutory sanction. If Article 21 bore only this limited construction what 
was its import as a guarantee against legislative arbitrariness. The State as 
defined in Article 12 included the Legislature as well. 


Nor was it casy to correlate Article 13 with the content of Article 21. Ifa 
law abridging or abrogating the right under Article 21 was void, that is to say, 
if the Constitution postulated in terms that an enacted law infringing procedure 
established by law may be void, then surely the law under Article 21 could not 
mean the changing enacted law, but the constant and the normal Idw. 
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The first impact of these alternatives on the Constitution came within a few 
weeks of its promulgation before a Division Bench of the High Court of Madras, 
consisting of Govinda Menon and Krishnaswami Naidu, JJ., in a Aabeas corpus 
application in Re. Venkataraman. Mr. Justice Govinda Menon after examining 
the provisions of the Magna Charta, the 5th and 14th amendments to the American 
Constitution and American precedents, adopted the view that any legislative 
enactment that is utterly repugnant to one’s sense of natural justice would be 
an Act that would infringe the provisions of Article 21. It followed that by impli- 
cation the word ‘law in procedure established by law’ did not mean enacted 
law, but the general law, within the meaning of “ due process of law.” Unfortu- 
nately that judgment has not yet been reported. But very soon the matter came 
up for consideration before the Supreme Court in A. K. Gopalan’s case}. The com- 
peting interpretations were exhaustively analysed. In construing the expression 
“ procedure established by law,” four out of the six learned Judges who consti- 
tuted the Bench held that ‘ procedure established by law’ meant ‘ procedure 
‘prescribed by the law of a State,’ that is to say, a law which had a statutory origin. 
They repelled the view that the word ‘law’ in Article 21 had been used in the 
sense of general law connoting the olan of natural justice outside the realm 
of positive Jaw. Law in that icle was equivalent to State-made law. 
Mr. Justice Patanjali Sastri while adopting this conclusion, struck entirely a new 
note of his own. In the view of the learned Judge the interpretation suggested by 
the State that the expression “‘ procedure established by law’ meant nothing 
more than Jaw prescribed by any law made by a competent Legislature, was hardly 
acceptable, for to accept that construction would be to stultify Article 1g (2) and 
indeed, the very conception of the fundamental right.” What then was the 
solution? Mr. Justice Patanjali Sastry found a via media between the two 
extreme positions contended for on either side, by stressing the word “‘ established.” 
According to the learned Judge “ Certain basic principles emerge as the constant 
factors common to all those procedures, and they form the core of the procedure 
established law. I realise that even on this view, the life and liberty of the 
individual will'‘not be immune from legislative interference, for a competent Legis- 
lature may change the procedure so as to whittle down the protection if so minded. 
But, in the view I have indicated, it must not be a change ad hoc for any special 
purpose or occasion, but a change in the general law of procedure embodied in. 
the Code. So long as such a change is not effected, the protection under Article 21 
would be available.” Mr. Justice Mukherjea recognised that “if law is taken 
to mean a State-made law, then Article 21 would not be a restriction on legislation. 
at all. No question of passing any law abridging the right conferred by this Article 
could possibly arise and Article 13 (2) of the Constitution would have no operation 
so far as this provision is concerned.” Nevertheless the learned Judge came to 
the conclusion that the word " law ” in Article 21 has been in the sense of 
State-made law and that Article 21 is apparently a check on the exercise ot exe- 
cutive power. Article 31 (2) was also referred to incidentally for the purpose of 
clarification of the word “‘ law ”, and the same conclusion arrived at. Therefore, 
in regard to deprivation of life, va and property, the fundamental right granted 
by the Constitution, according to the learned Judges who formed the majority, 
was the right which extended only to the requirement of an enacted law. re 
therefore Parliament or a State Legislature passed an Act depriving a n 
of his life, liberty or property, no citizen could impugn its validity, however ae N 
or unjust the Act might be. 


The question, however, had been raised in the course of the arguments as to 
whether an Act in terms of 22 Henry VIII, Chapter g, ordering that the Bishop- 
of Rochester’s cook be boiled to death, would be valid under the Indian Consti- 
tuten. Such an Act certainly amounted to deprivation of the life of the unfortu- 
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nate cook and the procedure established by law was the procedure of boiling to 
death. Mr. Justice Das, one of the majority Judges, answered the question in 
these words: “ Our Constitution is a compromise between Parliameniary supre- 
macy of England and the supremacy of the Supreme Court of the United States. 
Subject to the limitations I have mentioned which are certainly justiciabie, our 
Constitution has accepted the supremacy of the legislative authonty and, that 
being so we must be prepared to face occasional vagaries of that body and to 
put up with enactments of the nature of the atrocious English statute to which 
learned counsel for the petitioner has repeatedly referred, namely, that the Bishop 
of Rochester’s cook be boiled to death. If Parliament may take away life by 
providing for hanging by the neck, logically there can be no objection if it provides 
a sentence of death by shooting by a firing squad or by guillotine or in the electric 
chair or even by boiling in oil. A procedure laid down by the Legislature 
may offend against the Court’s sense of justice and fair play and a sentence pro- 
vided by the Legislature may outrage the Court’s notions of penology, but that 
is a wholly irrelevant consideration. The Court may construe and interpret’ 
the Constitution and ascertain its true meaning but once that is done the Court 
cannot question its wisdom or policy. The Constitution is supreme. The Gourt 
must take the Constitution as it finds it even if it does not accord with its pre- 
conceived notions of what an ideal Constitution should be. Our protection 
against legislative tyranny, if any, lies in ultimate analysis in a free and intelligent 
public opinion which must eventually assert itself.” Ifthe word “ Law ” in Article 
21 meant a State-made law, the thesis of Mr. Justice Das that any enactment 
in the nature of Henry VIII Act just mentioned would be valid under the Indian 
Constitution necessarily followed. But in such a view the Constitution stands 
self-condemned. With regard to the major rights against arbitrary deprivation 
of life, liberty and property, our Coad adon holds no protection against legis- 
lative tyranny. All that is reyvired is to procure the passing of an Act, and the 
basest wrong may be perpetrated. 


But then as pointed out by Justice Bronson in Taylor v. Porter!, the words 
“by the law of the lant,” (which is the same as ‘ due process of law’) as used in 
the Constitution, do not mean a statute passed for the purpose of working the 
wrong. That construction would render the restriction absolutely nugatory and 
turn this part of the Constitution into mere non-sense. People would be made 
to say to the two Houses: “ You shall be vested with the legislative power 
of the State, but no one shall be disfranchised or deprived of any of the rights or 
privileges of a citizen unless you pass a statute for that purpose. In other words, 
you shall not do the wrong, unless you choose to do it.” And this is exactly the 
position now under the Indian Constitution. 


Nor does the doctrine of the supremacy of the Indian Parliament rest on 
unassailable grounds. A federation in the well-known language of Dicey is “an 
indestructible Union of indestructible States” ; and the federal compact embodies 
the division of powers between the units and the union. The Legislative organs 
of the State must therefore necessarily be bound by the instrument of the Union. 
The supremacy of the Constitution follows. So too the subordination of the 
Legislatures to the Constitution. The ambit of the legislative authority may 
vary in different Constitutions ; but the status of the Legislature in every federal 
Constitution must be identical. Within the bounds of its freedom it is no doubt 
_ free from a doctrine that has been applied to all subordinate Legislatures. But 

the core of the problem lies in its powers of amendment as pointed out by Lord 
Birkenhead in McCowlsy v. King*. Can the Legislature amend the Constitution 
in the same mode and by the same process as it can enact an ordinary piece of legis- 
lation? In that case the Legislature is uncontrolled. Or does the Constitution 


peat. - -  — — _ - = saan nineteen - 
1. 4 Hill 140, 145. 2. 1920 A.C. 6or. 


IT} THE MADRAS LAW JOURNAL. 53 


prescribe a particular procedure for the purpose of amending the Constiitution ? 
In that case the islature is coari. and not uncontrolled. In the former 
case the doctrine of ultra vires would have no application at all ; for, every enact- 
mert inconsistent with the o ic law would tanto amount to an amendment 
to the Constitution and would be valid. In the latter case, the doctrine of ultra 
vires would necessarily apply ; for every Act in conflict with the Constitution trans- 
gresses the bounds of its authority and is void. If the Legislature is uncontrolled, 
the Legislature is supreme. If the Legislature is controlled, the Legislature is the 
slave of the Constitution, and can never be supreme. Article 368 prescribes a 
special procedure for constitutional amendments in India ; and the terms of the 
federal compact cannot be altered or nullified by the unilateral Act of the Legisla- 
tive o . The observations of the ee in regard to the supremacy cf 
the Indian Parliament with great respect for re-consideration. 


~ Toa large extent the interpretation of the majority view of the Supreme Court 
or Article 21 was influenced by the deletion of ‘due process of law’ in the original 
draft and the substitution cf ‘ procedure established by law.’ While it is clean that 
the framers of the Constitution did not wish to import the entire due process of law 
of the American make, what exactly did they intend to connote by “ procedure 
established by law’’. A reference to the Constituent Assembly Debates does not 
‘ elucidate either the content of the fundamental right secured by the new formula, 
nor even the scope of the alteration effected in Article 21. Dr. Ambedkar under- 
stood the substitution one way; Sir Alladi Krishnaswami Iyer a different way ; 
acd the speeches of others indicate that they took it only as a verbal change restrict- 
ing the due process to its procedural content. Ef the amendment was intended 
to abrogate the fundamental right of due process altogether and reduce it to an 
eyewash as it is now found to be, it should hvave been more intelligible and less 
farcical to delete Article 21 and Article 31 (1) altogether rather than retain them 
in a form which renders them impotent. 


It is not without significance that the change came towards the end of the 
Constituent Assembly, when the in power had gathered a little more ex- 
perience of both governmental difficulties and governmental authority. But not 
less sinister was the accompanying amendments introduced as clauses of Preventive 
Detention in the chapter on Fundamental Rights. 


Detention without trial has been an unavoidable necessity m the stress of 
war. But detention without trial in times of peace is reminiscent of the Spanish 
Inquisition and Louis XIV, the Bastille, and the Concentration Camp, Buchen- 
wauld and Siberia. In no civilized country in the world does arbi deten- 
tion obtain as the normal feature of y life. And the history of Fascism, 
Nazism and Communism has necessitated the setting up of a Committee of the 
U. N. O. to frame a World Charter cf Human Rights binding on every State. No 
amount of fine phrasing can disguise the fact that preventive detention without 
trial is utterly repugnant to the universal conscience of civilized mankind. And 
Article 22 has enshrined in the Indian Constitution preventive detention as a 
fundamental right of a citizen, a normal and constant right above other rights. 
Till a few oaths back it was thought that Article 22 provided safeguards against 
indefinite detention. But the recent amendment to the Preventive Detention 
Act, the validity of which has been upheld by the Supreme Court has dispelled 
such illusions. If Parliament enacts suitable amendments to the existing Preven- 
tive Detention law, detention can be legally extended to any length of time. 


It has already been mentioned that Article 32 grants a guaranteed right of 
petitioning the S e Court for speedy ess by certiorari, mandamus and 
by other orders. T he technicalities of the ancient writs obtaining in England have 
been swept away by widening the ambit cf such jurisdiction by authorising the 
Supreme Court to issue any appropriate orders or directions. But while access 
tò Supreme Court is likely to prove difficult and expensive, the framers of the 
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Constitution have rendered these remedies far more practicable by empoweri 
every High Court to issue such writs both for the. enforcement of fundamental 
rights and also for other purposes. But the corner-stone of fundamental rights 
rests on the independence of judgment of those who are entrusted with their en- 
forcement. While there are provisions in the Constitutior to secure the indepen- 
dence of both the Judges of the Supreme Court and of the High Court, akin to 
those ic the Act of Settlement in Englahd, there is one clause in the Indian Consti- 
tution that gives grave room for disquiet, and that is the power vested in the 
Union Government to transfer any of the High Court Judges to any State. While 
in a vast country like India, the barriers cf provincialism should no doubt be des- 
treyed, and the best legal talent shculd be made available to any part of India, 
it has also tc be borne in mind that the power of transfer may be capable of exercise 
“with an evil eye and an unequal hand.” In a stage of transition, some judgmerts 
are likely to prove unpalatable to the Executive ; and transfer then should not 

rove an insidious instrument for ing an inconvenient Judge, or conditioning 
hia into the proper frame of mind. One should never forget that the real bulwark 
of our fundamental rights is a strong and indep ndert judiciary, which should dis- 
charge its duties without fear or favour. What is our om woth if our Judges 
are not free ? 


Such in brief are the main contours of the fundamental rights incorporated 
ir the Constitution of India. That these rights have rot grown quite with 
the executive admits of no dispute. Whether their existence would be permitted 
to be continued in the Constitution has become a matter of grave concern. It is 
noteworthy that the first Amendment to the Constitution had for its conscious aim 
and purpose the devitalisation of some of the fundamental rights even before the 
ink in which the Constitution was inscribed was hardly dry. By forcing the first 
amendment through, precedent has been laid for further amendments. Future 
governments confronted with the obstacle of fundamental rights may not hesitate 
very much to adopt the same device found by the first free Government in India. 
It is true that there are countries like Great Britain where there are no fundamental 
rights. But conditions in England are different from those in India. In England 
centuries of tradition and history have thrown a hallo round individual li 
creating thereby a guarantee against its infringement far stronger than the funda- 
mental rights of the written constitutions of the Continent. India has just emerged 
from slavery. Nor have we developed a virile and intelligent public opinion to 
deter executive inroads into the area of our freedom. After all let it be remembered 
that fundamental freedoms are intended to secure nothing more than equality, 
impartiality and fair play. They are shields against governmental tyranny not 
swords against the just exercise of governmental authority. 


A Constitution is not an end in itself. ıt 1s only a means to an end. It is, 
what it is intended to be, a mechanism of Government designed to secure national 
prosperity and national greatness. We live in an inter-dependent age of highly 
competing forces ; and no country can withstand the impact of world events without 
the corporate efforts of its citizens. Whethe: in peace or in war the greatest asset 
of a nation is the loyalty and the character of its people. The striking force of a 
State is assessed not merely by its armaments and equipments but in terms of initia- 
tive, integrity, fearlessness, and readiress of self-sacrifice of its nationals. If Inde- 
pendent India must survive, India must nurture a strong and virile race having 
minds without fear and heads held high. It is only in the penumbra of fundamental 
freedoms that a people can grow free. 


` 


A UNIFORM CIVIL CODE FOR INDIA—ITS SCOPE AND 
PRACTICABILITY* 
hS 
By 


V. G. RAMACHANDRAN, M.A., B.L., Advocate. 


Since the attainment of complete ind dence Indian Jurists and Legislators 
have been thinking of the need for a daor civil code for the whcle of India 
(Bharat) so as to unify its various peoples professing diverse faiths and diverse 
laws. This was naturally not thought of as le so long as foreign domination 
existed in our land as it was considered a check to the AeA SE Brides (pera lar: 
But now that w are a Republic there is a ferment ebbing out from our Society 
crying out for internal consolidation and advancement. It was John Stuart 
Mill that once said ‘‘A Nation may prefer a free Government. But if from indo- 
lence or carelessness or cowardice or want of public spirit they are unequal to the 
task Ta and do not move according to times they are unfit for Liberty.’ 
The essentials of a good Government is a good system of Law which is certain, 
simple, lucid, uniform, incapable of giving rise to disputes and easily intelligible. 
As the great American Jurist Madisson said ‘‘’The purpose of Law is to promote 

ustice which must k with social and economic p of a country.” 

soley afl earl the community and it is th re also the law of 
morality. In the words of Chief Justice Mr. Kania of the Supreme Court: “ Law 
is the witness and external deposit of our moral life. It is the history of the moral 
development of the race ; the practice of it tends to make good citizens and good 
men.” 


So with the above end in view the framers of our Indian Constitution set 
out in the Preamble a fourfold objective for the people of India namely : 


(i) Justice (social, economic and political), 
(ii) Liberty (Liberty of thought, expression, belief, faith and worship), 
(iii) Equality (of status and opportunity) and 


(tv) Fraternity gett the dignity of the individual and unity of the ` 
nation). 


Elaborating the above, Articles 12 to 35 of our Constitution state the citizen’s 
fondamental rights, while the State is asked to keep in the forefront the directive 
principles set out in Part IV, Articles 36 to 51. In Article 44 the State is directed 
mandatorily to endeavour to secure for the citizens a uniform civil code throughout 
the territory of India. The avowed object of this Article is to introduce a uniform 
law for the Pore of national consolidation. Article 19 postulates the various 
freedoms of the citizens, freedom of speech, of Assembly, of movement, to acquire 
and hold property, to practise any profession or tion and equality before 
law between all sections and citizens of our country be he a Hindu, Muslim, Xian, 
Brahmin or Harijan. The supremacy of the Law will make no distinction betwen 
man and man regardless of sex, community, caste or creed. The limitation to the 





* Awarded Gold Medal Prize by the Hon’ble Mr. P. Govinda Menon ət the 
Madras Provincial State Lawyers’ Conference at Kozhikode on 12th October, 1951. 
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exercise of these freedoms are public decency, morality and public order to safeguard 
which the State can enact appropriate legislation. The freedom of conscience 
and free profession, practice ae propagation ofn ligion is vouchsafed by Article 25 
subject to the right of the State to enact laws for regulating or restricting any 
economic, financial, political or other secular activity which may be associated. 
with religious practice and to promote social welfare and reform. 


The Constitution of India has made it all clear as to what the State should do. 
But when to do it, how to do it and how far to do it, is left to the people of India. 
Our people can no more afford to be static but should shed off their lethargy, 
wake up to the world forces outside, reform themselves abreast of the times and 
move forward as a consolidated Nation as the Beacon Star of the Eastern hemis- 
phere. But what is our present position? We are a nation of diverse faiths, 
religions, dogmas and customs. We who form one-fifth of the human race have 
amongst us Hindus, Muslims, Xians, Buddhists, Jains, Zoroastrians, various hill 
tribes and backward classes cf multifarious descriptions. Our laws, customs, 
‘religious usages, marital forms, ceremonies all vary from caste to caste, territory 
to territory, faith to faith. Among Hindus there are diverse sub-divisions, varnas 
and castes who have different rules of conduct and laws of iage, adoption, 
succession and inheritance. The Mitakshara and the Dayabagha schools are the 
major divisions, the former again comprising of the Mayukha, the schools of Benares, 
Mithila, Dravida or Madras, and the M tra. The Hindu carries his law 
wherever he goes and so the ‘territory ’ does not affect him. Among the Muslims 
we have various systems of law the chief of which are the Hanafi and the Shia 
schools. There is yet in a sheafof customary law for Hindus which defy 
classification. The Hindus trace their Law to the Vedas, Smrithis and the later 
Rishis who interpreted them. The four sources of Muslim Law are fixed as the 
Quoran, Suna or tradition, Ijma or Consensus of Jurists, Ki or analogical 
deduction. The Buddhists and Jains have their own schools of Law. The 
Christian Law is of later origin. Now to reconcile all these diverse sects and . 
creeds and give unto them all one uniform Law is indeed a problem. It is certaicly 
not a simple affair. The personal law of Hindus and Muslims are so inter-twined 
with the tenets of their religion that to separate them is difficult and invites public 
opposition. To make one law for both of them in the domain of personal law such 
as marriage, adoption, divorce, etc., it is certainly a feat for the legislator to get 
enough public support. 


The proponants of a uniform civil code, as zealots, may like to echo that great 
believer in legislative reform Jeremy Bentham and querry ‘ cttizens—what is your 
condition? Are you a father? en open the pter of Fathers. Are you 
an agriculturist? ‘Then open the chapter of Agriculturists.” They would like 
all law codified, analysed and render the law on any subject simplified and readily 
available. i 


It is not as if the framers of our Constitution did not foresce all these difficulties 
in evolving a uniform civil code for all the citizens of Bharat. It is therefore the 
used the word ‘The State shall endeavour .. 2... 1... ” The “ endeavour* 
has to be doubly underlined as it means that the drive of the State and the nse 
of the people should result in a renaisance movement towards unification, Probably 
what is visualised as the loftiest ideal is that an Indian when asked what Law he 
follows should only say ‘Indian Law’ and not Hindu Law or Muslim Law or 
Christan Law. He must give up his ancient tenets based on religion, and conform 
to a uniform standard of public conduct based on a uniform code of Law. May be, 
he will have his own a of prayer to the Almighty. ‘There he may differ from 
his other fellowmen but once his relationship with the public begin he must divorce: 
all religion in such matters. Hence it is that while the Constitution of India, 
guarantees freedom of conscience and of religion (Article 25) it seeks to “‘ divest 
religion from personal Law and social relations and from ‘laws governing inheri- 
tance, succession and marriage.” By clause 2 of Article 25 the State has taken 
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the right to legislate on such matters which are more fully detailed in the legis- 
lative power outlined in Entry 5 of list III of schedule VII of the Constitution. 
Thereby the State can formulate Laws on marriage and divorce, infants and 
minors, adoption, will, intestacy and succession, joint family and partition, etc. 
So neither the Hindu nor the Muslim can now fall back on the sanctity of his 
religion and refuse to be legislated upon in the domain of personal law on the 
above matters. The freedom of practice of religion is restricted only to those rites. 
and observances which are the essence of religion and would not cover quasi-secular 
activities that go by the name of religion such as marriage, adoption, and the 
like. These are not the essence of religion in the sense of one’s views of his relations. 
to his Creator. 


The Legislative inroads into Hindu Law have been umpteen beginning with 
the Abolition of Sati in 1829, Freedom of Religion Act, 1850, The Hindu Widow 
Re-marriage Act, 1856, The Special Marriage Act of 1872, The Indian Majority 
Act of 1875, The Guardian and Wards Act, 1875, The Transfer of Property Act, 
1882 (Amended in 1929), The Indian Succession Act, 1925, The Hindu Law In- 
heritance Amendment Act, 1929, The Child Marriage Restraint Act 1925, The 
Gains of Learning Act, 1990, The Arya Marriage Validating Act, 1937, The 
Hindu Women’s Rizht to Separate Residence and Maintenance Act, 1946, The 
Sagotra Marriage Act, 1946 and the Inter-caste Marriage Act, 1949. 

è 


The Shariat Act of 1937 gave legal and statutory recognition to the personal 
Law of Muslims in the matter of marriage, divorce, maintenance, gifts, trusts, 
wakfs, Intestate Succession, etc. 


Codification of Laws has not been unknown to Indian history. The Hindu 
genius had its lawgivers from time to time who fitted the Law with the prevailing 
informed public opinion. The most ancient of the Hindu Law Code is The Gautama 
- Smrithi (Goo to 300 B.C.). The code of that Great Lawgiver Manu replaced it 
about 200 B.C. Yagnavalkya’s Code was in 200 A.D. While Vignaneswara’s 
commentary was of the eleventh century. In Bengal Jimutavahana compiled 
the Dayabhaga about 1200 A.D. while in Bombay in 1700 A.D. Nilakanta Bhattar 
wrote the Vyavahara Mayuka. So Hindu Law was not exactly static but has 
tried to keep abreast of the needs of the times. But the progress has indeed been 
slow due to the varied kinds of people comprised in the catholic Hindu fold. The 
aboriginal tribes, the backward dlae, the four castes of Hindus domiciled in 
various places with different traditions and usages—these could not naturally reach 
a uniform standard in their approach to private cr public law. Their methods 
of worship, food, marriage, dress, rituals of fun rals and other ceremonies, succession, 
all these varied. So do we find it now even in 1951 though in a lesser degree. 


The reformist did not like piecemeal legislation in Hindu Law and so we are 
now having the comprehensive Hindu Code Bill on the anvil of the Legislature spon- 
sored by Doctor Ambedkhar. Eminent Junsts as S. Srinivasa Ayyangar (vide 
Preface, Mayne’s Hindu Law, 1938 edition) and Sir Hari Singh Gour, who was 
the author of the still born Hindu Code of 1938, had pleaded for the ushering in 
of a comprehensive Hindu Gode. The present Hindu Code is said to be but a 
step in fulfilling the directive principle under Article 44 which enjoins the State 
to ‘ endeavour’? to bring about a uniform Civil Code. Itis argued. that Hindus 
being more archaic they must be regimented and reformed on a par with more 
advanced people as the Muslims or the Christians who trace their Laws only to 
1300 years and 1950 years ago respectively. ek: 


Unless we can achieve a uniform Hindu Code with no proviso or exceptions it 
is rather difficult to visualize in the near future a uniform Civil Code applicableto 
Hindus, Christians, Muslims,etc. We have found that to erase sacramental marriage 
of the Hindus is rather impossible and so in the Hindu Code it is permitted along 
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‘with the marriage by contract. The Muslim marriage is only of the contractual 
type. Then again the domain of Customary Law is another great difficulty so great, 
that even the indefatigable Dr. Ambedkhar, who had formulated his code abolishing 
all custom, yielded to fill in a proviso whereby customs which are proved to be 
valid and more progressive than the code, are left alone. Customary divorces are 
also recognised now in the code. Then again the tribal people who are archaic 
are bound ‘only by such parts of the code as they have adopted. Dr. Ambedkhar 
also has amended the Code to define Marumakkathayam, Aliyasanthana and Nam- 
budiri Law. These are the concessions the learned Doctor had to yield to in the 
teeth of opposition in the Parliament. He has decided to restrict the present 
legislation to Marriage and Divorce only—calling the legislation as an ‘An Act’ 
dropping the word ‘Code’ since legislation regarding succession, inheritance 
etc., cannot be achieved now. It is a deferred matter. Finally the Congress 
Party of the Parliament at Delhi has now dropped even this truncated Code and 
has left the entire matter inclusive of marriage and divorce section to be com- 
prehensively dealt with by the new Parliament that will come into being after 
the General Elections in January, 1952. 


One thing that emerges from all this is that Doctor Ambedkhar’s reformist 
zeal does not fit in with the opmion in the country. He himself admitted the 
force of the opposition to the Hindu Code Bill. The people are not ripe for it. 
‘Well may the Doctor say ‘* The people may be never ready for it at all. Reform can 
be enforced only by Legislation.” But is that feasible and just without taking into 
consideration other factors such as the people’s readiness, lack of uniformity in 
education, culture, standards of life, economic conditions, etc. Further in our 
zeal, we are apt to commit grave mistakes. Should we in this craze for uniformity 
erase the entire fabric of Malabar, its matriarchal society so beautifully developed 
in the Marumakkathayam and Aliyasanthanam Law. The sister’s son is the 
unit of a family there. The ladies of Malabar have acquired special rights and 
have developed a tradition all their own which ought to be cherished, nurtured 
and fostered. Should this be scrapped and inheritance Laws of Mitakshara or 
Dayabagha imposed on them. Then again the conception of right by birth envi- 
saged in the Mitakshara has some bright features about it in fostering unity in the 
family—the Joint Hindu Family where family ties persist even now despite all 
inroads by legislation or otherwise into their fold. May be the Dayabagha is 
modern with its tenancy-in-common but should we scrap other systems ?. Is it not 
better that each system be left to develop to perfection. In diversity there is always 
grand scope for development and perfection. Regimentation leads only to drab 
common patterns without scope for improvement. Wherever they are gross or 
unjust, can we not eradicate that only by minimum legislation ? In our craze for 
uniformity will we not be killing the soul of our grand Hindu and Moslem systems? 
These are some problems worthwhile for us to ponder over. No doubt ou: ancient 
Hindu and Muhammadan Law had the germs of the Law of Contract, Penal Law, 
“Transfers of property. But in respect of these we have the common law of the land 
in the Indian Contract Act, the Transfer of Property Act, the Specific Relief Act, 
the Easements Act and the like. Hindu and Muhammadan Law of Procedure 
have given place to that of the common Civil and Criminal Procedure Code. We 
have yet again a common Penal Code. We have yet to reconcile the principles 
, of Hindu religious endowments with Muslim wakfs. The Law of gifts, wills, 
pre-emption, succession, marriage, divorce and inheritance—all these vary as between 
Christians, Hindus and Moslems. To the latter they are personal! laws inter-twined 
with religion. How then to divorce it altogether from religion and unify both? 
This is indeed a problem. 


The Hon’ble Mr. Justice P. Govinda Menon on the occasion of his address 
at The Diamond Jubilee of the Palghat Bar Association met this problem in a way 
‘by advocating boldly a ‘ lex loci rei situs’ by which- all personal laws regarding 
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inheritance are swept away. But the learned Judge was hesitant when it came to 
abrogating altogether customary law like the Marumakkathayam and the Aliya- 
~santhanam laws which were good and valid laws for a very large body of people 
in Malabar with a hoary and historic tradition. He added “ How far such cus- 
tomary laws should be replaced by a uniform statute law is a matter which ought 
to be seriously considered by the members of the Bar.” The learned judge further 
pleaded for uniformity in the personal laws of the country as well as in land law. 
In America or England ifa man acquired property, the law of the land alone governed 
him and not the personal law, to whatever persuasion he may belong to. Therefore 
it would be indeed nice if throughout Bharat all its inhabitants should have only 
one law of inheritance, succession, testamentary dispositions and the like. ‘The 
Hindu and the Muslim must have only one law of inheritance just as the Protestant, 
Roman Catholic, Presbyterian, Anglican Church follower have one common law 
in the Western countries. 


4 


The Western nations bad this conception of uniformity of law from ancient 
times. The ancient Roman Twelve Tables and the Institutes of Justmian were 
the epitome of Roman Law, digested and set ovt in clarity. Their aim was 
not only to fix the same but in the process also brought the law into tune with the 
demands of society, of the plebians and the common people. In England 
too the principles of equity which were uniformly developed through the 
different courts of equity had to be revised and reconciled in one single 
body which was done by the Judicature Act of 1873 and other Acts of 1925, 
known as the Birkenhead Acts. The famous Code of Napolean is yet another 
Monumental work which guided the entire society and state of France. In 
Russia it was not all so casy to start with. The first revolutionary period of 
Russia saw the only lawsin the decrees of the Soviet Government. Only in 
the 2nd revolution, the Judge was given the freedom of decision which was 
regarded as characteristic of revolutionary/law. According to socialistic legal 
theory all desirable evolution of economic life must find its expression in the laws. 
In course of time the Soviet civil code was enacted to give certainty and simplicity 
to the Law. -In the words of Chief Justice Mr. P. V. Rajamannar “In all cases of 
development of Societies and its Laws, ultimately every ideal of Justice must be 
taken from the political theory and philosphy of life prevalent at the time. The 
‘yardstick may be the individual or the community or the group, the solution being 
often the subordination of one to the other or an attempt to blend the rival claims.” 


But it must be noted the level of standard of life is higher in Western countries 
where the common average in literacy is high and the civic and social sense of 
a Citizen is indeed far higher than in India. Here the masses are illiterate, of diverse 
habits and traditions. Can you impose on them a uniform code now? Are 
they ready for it? Assuredly not. As we stated already the Hindu and Moslem 
personal law cannot be so easily abrogated though we may have the power under 
the Constitution. Is this common code for the believer or the non-believer—Hindu 
and Muslim? Dspite all the modern fashionable gentry, the core of our masses 
are conservative, religious and sticklers to tradition. We are unable yet to make 
them accept a Hindu Code. How then can we make them accept a uniform civil 
code affecting all faiths? We know how despite constant legislation many provi- 
sions of those acts are dead letters not being followed by many ofthe public. Permis- 
sive legislations such as Widow Re-Marriage Act has not induced thousands of 
Hindu widows from deviating from the ancient strict and chaste Hindu widow- 
hood. The Child Marriage Restraint Act has not been a complete success. 
Sacramental marriage and no divorce persists among thousands of Hindus and this 
notion has a grip even over the so-called advanced Christians who were erstwhile 
Hindus before conversion. Dr. Ambedkhar’s reform by anticipatory legislation 
is not at all the cure. Very often they fall flat and the purpose of reform is lost. 
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We are indeed in an age of excessive legislation. Particularly in India, young 
as we are in independence we must pause, settle, grow and then frame the best 
Jawa. We cannot afford to be in a hurry in this matter of legislation. The whole- 
some principle of Government by minimum lgislation is yet to be learnt by our 
leaders. In the words of Justice Mr. Mukherji of Calcutta “ If the Law is complex 
touching man’s life at every conceivable point there is bound to be breaches of the 
law, both conscious and unconscious and that too, frequently. That welfare state 
which aims at too much legislation should know how to keep the balance between 
the Scylla of public disrespect and the Charybdis of public tyranny.” 


Too much swift succession of statutory laws which refuses to make dye allo— 
wance for immaturity of the people who are not ready for it will only exhaust 
itself. It will destroy also the moral and ological resources of the nation and 
will consequently destroy its potentiality and capacity for assimuation and growth.. 
Legislation should not therefore be normally an instrument of 1eform but should 
be only a form of registering a certain stage of public opinion already reached. It 
therefore behoves on all zealous reformers to go into the country than into the 
Legislature to bring about reforms. Social reconstruction programmes, adult 
education, compulsory education, higher standards of public and private lite, eco- 
nomic independence—all these should be precursors of the state set for any grand 
legislative effort, such as the uniform civil code. The latter may be easily att.mpted. 
in a socialistic State where the citizen feels he exists for the State. Then there may 
be uniformity of standards. Personal laws will undoubtedly recede in the back~ 
ground on account of the socialistic urge from within. So the reform has to come 
from within the individual than its being imposed from without. A purely secular 
State divorced from all religion may also attempt at this codification. We cannot 
be called such a State as that as we are yet an infant State with all our past leanings- 
and defects. Our components, the people, have yet to have a secular outlook in 
all matters other than personal methods of worship. In the realm of personal law, 
we are yet in a stream of doubt, ‘uncertainty and conflicting ideology. Our 
legislators, politicians and leaders are yet in the making. They have yet to equip 
themselves with adequate statecraft, calmness, detachment and capacity to measure 
the public need and skilfully pilot the needed legislation. Our legislators are 
hasty, very often not endowed with the required capacity to do the right thing. They 
are charv of the other side—the opposition. As Sir C. P. Ramaswami Ayyar 
said the Reformer must be able to ‘hear the other side’ (audi alterum partem). 
He added “ So think, argue, debate, consult, hear the other side and then evolve 
a solution. But do not codify simply because you have a steam roller political 
majority - + . . . . Government now enters into every phase of life. . -~ 
- - . . There are also endeavours to bring about uniform codes or systems 
in matters appertaining to personal law. Governmental or political party zeal. 
should not reach a pitch of tramping on personal law, reduce persons as cyphers - 
to simplify administrative problems and take the community as the unit and the 
living fa ee a À But then we must remember that democracy 
will and can flourish only in a co-operative as well as an independent people will- 
ing and anxious to avoid the risk of its development into a: ruthless advocate of 
conformity and aggression. There must be the personal genius of a personal law to develop”. 
Regimentation will merely sap man’s initiative to develop. The best of India’s 
institutions must need be preserved. The matriarchal society of Malabar, ‘the 
Dayabagha of Bengal, the Mitakshara doctrine of the rest of India, each has a 
value ofits own. Only by diversity can the sublime be achieved. But this does not 
mean that abuses that call for reform should not be undertaken right away now. 
As Chief Justice Mr. Kania observed “ Law must not be the will of the dictator 
but the organized will and conscience of the people, that it is not a rigid, fixed and 
unalterable thing but that it grows and changes—may be sometimes slowly—but 
that it is adapted to the conscience, will and needs of the people ”. Chief Justice 
Mr. Chagla of Bombay echoed similar sentiments when he said “ The party im 
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power must set a limitation to its own powers over legislative enactments and be 
neither ruthless nor dictatorial in its exercise. The law it passes should have the 
acquiescence of even the minority when it is placed on the Statute book. It should 
pass only Laws which are effective and can be enforced. “It should not conflict 
with opinions so strongly held that they are likely to create a body of conscientious 
objectors. Nor must they flout the principles of human nature so that disobedience 
to laws would be easier than obedience.”’ ; 


The theory that the citizen exists for the State must yield place to the accepted 
notion that the State exists for the citizen. The mania for excessive legislation 
to put an end to the monstrosity of excessive case-law should. also not be abused. 
' In our hastiness, even the uniform civil code if passed prematurely may yield a 
<rop of litigation heralding an ocean of precedents and interpretation and conse- 
quent repetition of the very monstrosity of case-law in a new line. So caution is 
the word. It is better to be a little late at legislation than too early. Then again 
we must scheme out well in hand on what matters we must legislate. To keep ab- 
reast of all social changes we must have a standing committee of legal reforms 
composed of eminent jurists clothed with statutory authority to recommend 
degislation. Our Chief Justice, Mr. P. V, Rajamannar, has often stressed “ on the 
need for a separate department of Government with expert personnel from outside 
the class of party politicians. This department must be engaged in juristic studies 
and social enquiries which have to precede legislation. RETEN S should never 
‘be the result of one-sided lobbying. This department should be a body of experts 
both for long range inyestigation and for dealing with day-to-day complaints and 
defects on the actual operation of the laws and for making. proposals for improve- 
ments.” a 8 aa cips ie) (as ie Ai l 


; From the above discussion we can- state that at present, conditions in India 
<do.not favour the ushering in ofa yniform civil code.. The masses must be educated 
and made thoroughly civic minded to appreciate any reform. Personal laws of the 
‘various sects must be interfered with least. In the domain of marriage, sacramental 
Tites, ceremonies attendant thereto, there can be no abolition of the seme by any 
civil code. It is best to keep in tact the sacramental marriage of the Hindu which 
is a unique institution. Customary law which has been uniquely developed in 
certain areas must be preserved. The matriarchal system of Malabar should be 
Preserved as also customary divorce laws in various places in India. A uniform 
law of succession to Hindus may be envisaged but to make the Muslims adopt it 
may not be feasible. So a civil code affecting such aspects of the personal Jaws 
of the Hindu or the Muslim may not be advisable. 


But in the domain of land law, the law of the landlord and tenant, transfers 
of property, inter mos, will, gift etc., trusts, easements, negotiable Instruments, 
procedural laws, specific relief, contract, municipal and local laws, labour legis 
Jation, industrial legislation, railway law, -navigation laws, air-law, army law, 
factories, professions, trades, irrigation, education, transport, health laws, elcctricity, 
tramways, automobiles etc.—in fact all features touching people in common except 
those items of personal law which are too personal as aforesaid may, as well be all 
studied, simplified and codified in one comprehensive civil code. All this may 
take some time. 


In fact before this is attempted there ought to be a preliminary survey and revi- 
ion of all existing laws.to conform to the principles of our Constitution and so as 
not to be inconsistent with any of the provisions of fundamental rights or directive 
principles set out in the Constitution. Article 1g (1) enjoins thie duty cn the State. 
The duty cast on the State under Article 44 can only be on the Parliament of the 
Indian Union as under Article 245 (1) only the Parliament can enact a code for the 
‘whole of India. To enable the task of statutory revision and all other matters 
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leading to the enactment of a uniform civil code, a duty is cast on The Attorney- 
General of India under Article 76 to advise the Government. For this the Attorney- 
General must have the aid and advise of a Law Commission of eminent jurista, 
specially appointed for the purpose. The revision of all the existing all-India codes, 
codification of the remaining unwritten law, must precede the stage to be set for 
the ushering in of an All-India Civil Gode. These codes have to be first in English 
and then an appropriate Hindi version must be prepared by legal experts specially 
trained for the purpose. The separate department of the Government for juristic 
studies pleaded for by Chief Justice Mr. Rajamannar is also a necessity at this juncture 
of our national evolution. 


So all these endeavours, probably covered by the word ‘endeavouis’ in 
Article 44 of our Constitution must precede any attempt at a uniform civil code. 
The latter though not comprehensive can at least cover the major portion of our 
civil law. The taboo at best could be in the personal law and that too only to a 
limited extent. Even here, if public opinion is strong and a socialistic society comes 
into being, it is possible to abrogate all personal law and customary law.: But 
that does not look practical in the near future. We are yet afraid to wrench our- 
selves from establis tradition and sacramental Law—lest we lose our soul and 
our culture. At any rate the majority are of that view. Even if there isa minority 
of conscientious objectors, it ought to be respected. Therefore the scope of the 
civil code for India must at present draw the line at that point. As outlined 
above in detail as a practical proposition we are yet far off from conditions requisite 
for the ushering in of a uniform civil code. For the state to ‘endeavour’ in that 
direction in the language of Article 44, the people’s endeavour must precede in the 
direction of uniformity of outlook, robust civic sense, utterly secular outlook devoid 
of religious<moorings in matters other than private worship and more than all-a 
socialistic conception of life and society. Till that is achieved the civil code 
cannot be comprehensive and has to necessarily exclude certain aspects of the 
personal laws as also customary and regional laws of a specially developed variety. 


THE 
MADRAS LAW JOURNAL 


IT] OCTOBER [195} 














NOTES OF INDIAN CASES. 


KRISHNARAO KULKARNI 0. SHRINIVAS KULKARNI, (1950) 1 M.L.J. 292 (P.C.). 


This decision throws into relief one of the repercussions of an adoption by the 
widow of a predeceased coparcener on the rights of the other members of the family. 
It was held that a son adopted by a coparcener’s widow after the coparcenary 
had been extinguished by partition can claim his share in the family property. 
In Baji Rao v. shinat, it was stated : “We regard it as clear that a Hindu 
joint family cannot be finally brought to an end while it is possible in nature or law 
to add a male member to it. The family cannot be at an end while there is still 
a potential mother, if that mother in the way of nature or in the way of law brings 
in a new male member ”. ‘The learned Judges also held that a son adcpted by a 
coparcener’s widow after a partition among the surviving male members of the 
family can reopen the partition. The same view had been reached by the Madras 
High Gourt in Sankaralingam v. Velucham:*, following an earlier obiter dictum in 
Krishna v. Sami?, where it had been observed: “‘ Again let C (son of A) have died 
before partition, leaving a widow and having given her power to adopt which she 
does not exercise till after a partition has been made by B, D and E (sons of A), 
When she exercised her power we apprehend that the adopted son would be entitled 
to call upon his uncles to make over to him a portion of the wealth equal to that 
which would have been taken by his father”. Some of the reasons given by the 
learned Judges in Sankaralingam’s case? are no doubt scmewhat debatable. It was, 
for instance, said that there is no reason why an adopted son should be placed in 
an inferior position to that of the posthumous son. The argument overlooks the 
fact that the posthumous son is after all a real son whereas the adopted son is only 
a son by fiction. Also the Privy Council had itself deprecated in Bamunadoss’ v. 
Mi. Tarines* the analogy of a power of adoption being regarded as a sort of construc- 
tive pregnancy of the donce of the power. The Madras and Nagpur decisions 
were however approved by the Privy Council in Anant v. Shankar’. That was 
no doubt a case where there was no disruption of the coparcenary by a partition 
among all the members then living and all that was held was that the adoption 
by the widow of a predeceased coparcener was effectual to divest the properties 
vested by inheritancé in the heir of the last surviving coparcener. But it was held 
to make no difference and the learned Judges of the Federal Court, in Tatya Shan- 
tappa v. Ratna Bat®, took the view : “ There cannot exist on principle any distinc- 
tion between extinction of a coparcenary by the death of the last surviving copar- 
cener and its extinction by partition so far as the right of the widow of a predeceased 
coparcener to make a valid and effectual adoption is concerned. Indeed the prin- 


1. LL.R. (1 1) Nag. 707. 5. (1943) 2 M.L.J. 599: L.R. 70 I.A. 232 
2, (1949) 2 M.LJ. 678: I.L.R. (1943) (P.C). 

Mad, 90) /F.B.). 6. (1949) 2 M.L.J. 18: 1949 F.LJ. 12% 
3. aes) I.L.R. a Mad. 64, 78 (F.B.). (F.C.). 
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ciple of their Lordships’ decision must apply a fortiori to cases where the coparce- 
nary became extinct by ition, for, the Amily properties would still be in the 
hands of the members of the family though divided and there would be no question 
of ee property vested in a stranger to the family”. The principle that the 
rights of the adopted son relate back to the date of the adoptive father’s death 
was held to be equally applicable to a case where the adoption had been made 
by the coparcener’s widow afler a partition in the family, Presumably, as held 
in Sankaralingam’s case 1, such cases may fit into the rule set out by Strange* : “Where- 
ever, from any cause not understood at the time, the division proves to have been 
unequal or in any respect defective, it may be set to rights, notwithstanding the 
maxim that ‘ once is partition of inheritance made’, a position that supposes it to 
have been fair, and made according to law”. The decision in the instant case 
does not, it is true, strike into any new territory ; but it is valuable as a final inter- 
pretation of the os of the principle emerging from the ruling of the Board in 
Anani v. Skankar?, Sir John Beaumont observed: “On ihe basis of the Board’s 
decision it is clear that the appellant on his adoption became entitled to share in 
the coparcenary property notwithstanding that the coparcenary had come to an 
end before the date of ihe adoption ”. . 


PERIASAMI KACHIRAYAR 0. VARADAPPA KACHIRAYAR, (1950) 1 M.L.J. 325. 

A point apparently simple, but really difficult to er, fell to be decided in 
the above case which held that a recital in a will that the property dealt with there- 
under’is the property of ihe testator is relevant evidence under the Indian Evidence 
Act. ‘Two sections of the Evidence Act seem to bear on the matter. They are 
sections 32 (7) and 13. The cumulative effect of these two provisions is that a 
statement by a person who is dead will be relevant if contained in a deed, will 
‘or other document which relates to any such transaction as is mentioned in section 
1g (a), namely, a transaction by which the right in question was created, claimed, 
modified, recognised, asserted or denied. The requirements are that (i) the state- 
ment must be of a dead person, (ii) it must be in writing, (iii) the writing must 
relate to a transaction, and (iv) that transaction must have created, etc., the right 
in question. If all these factors are present the statement would be admissible. 
The word “transaction” is not casy to understand. Ordinarily, it signifies the 
managing of any affair or performance, In that view ihe making of a will would 
be a transaction. In Guju Lal v. Fateh Lal‘, Garth, G.J., thought that “transaction ” 
in the ordinary sense of the word is some business or dealing which is carried on 
between two or more persons. In other words there must be a plurality of parties 
and the dealing must be inter vivos. In that view, a will cannot be regarded as a 
transaction. In Pramath Nath Das Bairagi v. Champa Dasi”, a larger interpretation 
‘was placed on the word “‘transaction”’. There, a will contained a recital as to 
the nature of the tenancy of a particular piece of land. The son of the testator 
took the property under the will. On the question of the admissibility of the will 
evidence of tenancy, it was observed by Mitter, J.: “The fact remains, . . . . that the 
son got this property under the will and the statement in the will may be regarded 
as one made in course of a transaction by which this property was bequeathed 
to the legatee under the will and consequently the statement made in the will may 
be taken as evidence under section 13 of the Indian Evidence Act”. Assuming 
that a will can be regarded as a transaction within the meaning of section 13 (a), 
it would still be necessary according to some decisions that, to be admissible in 
evidence, the right in question should have been created, claimed, recognised, 
asserted, etc., by the transaction and that it would not be sufficient if it is a trans- 
action in which such right had been recognised, etc., Saripall: Venkatarajagopala- 
raju v. Fota Narasayya®. In Brajendra v. Mahim” it was stated that a sale of land 
ea ` 





1. (1042) 2 M.L.J. 678 : 1.L-R. (1943) Mad. 4- (1880) I.LR. 6 Cal. 171 (F.B.). 
309 ee $ oa I.L.R. 56 Cal. 275. 
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by A to B describing it as rent-free is not a transaction by which the rent-free right 
was created or claimed or asserted, that it was only an assertion of A’s competency 
to deal with the land, that is, that he had a saleable interest, and it was not admissible 
under section 13 (a). In Sa&ndra v. Krishna Kumar), the suit was for recovery of 
possession of land as plaintiff’s brahmattar. A will of the purchaser in title showi 

a recital of brabmattar title was sought to be let in evidence. It was held that the 
will is not admissible under sectior 32 read with section 13. In Totempudi Venkata- 
rainam v. Tottempudi Seshamma’, the question was whether certain property which, 
a Hindu testator had purported to deal with was his self-acquired property or 
was family property. The will contained a recital that it was the self-acquired 
property of the testator. It was observed by White, G.J. : “At the time the will 
was executed the testator would seem to have been under the honest belief that he 
had full disposing powers over the property on the ground that it was self-acquired, 
but the statement in the will that the property was self-acquired is clearly not evi- 
dence of the fact that it was self-acquired”’. The statement is consistent with the 
principle that a recital may be admissible but yet is no proof of the truth or correct- 
ness of what it recites. In fact in Venkataramayya v. Seshamma*, it was pointed out 
that a statement in a will that a particular piece of property is self-acquired is admis- 
sible under section 32 (7) but being a self-serving statement should be carefully. 
scrutinised. Some light on the question is also available from the decision of the 
Judicial Committee in Virayya v. Adenna*. That was a suit for partition and one 
of the questions was whether the appellant had been taken in adoption by one 
Ramanna. A will alleged to have been executed by the latter subsequent to the 
adoption was relied on as evidence of a prior division in status of Ramanna’from 
his brothers and the adoption of the appellant by Ramanna. The High Court 
had held that the will and the adoption had not been proved. On appeal, the 
Privy Council held that ‘‘ the will was a genuine will and being genuine is cogent 
evidence of the division in status and of the adoption of the appellant”’. The recital 
in the will was thus held to be good evidence notwithstanding the fact that it was 
not a transaction between two parties, that it was not a document by which the 
status of the adopted son was created, claimed or asseried but was only a document 
in which the right in question was recognised. It would thus seem that there is 
much to be mre the view taken in Satchidanandam v. Subbarazu® that the decision 
of the Judicial Committee in Virayya’s case* has virtually invalidated the view taken 
in Jctampudi Venkataratnam v. Totiempudi Seshamma?. 


UARIAPPA, In re, (1950) 1 M.L.J. 339. 

Section 342 of the Criminal Procedure Code states ihat for the purpose of 
enabling the accused to explain any circumstances appearing in the evidence 
against him the Court may examine the accused. In Dwarkanath v. Emperor®, 
it was indicated by the Judicial Gommittee that it was essential.ihat the accused 
should be properly examined under section 342. The importance of the provision’ 
contained in the above section was stated recently by the Supreme Court in Tara 
Singh v. The State? as follows: “It is important therefore that an accused should 
be properly examined under section 342 and, as their Lordships of the Privy Council 
indicated in Dwarkanath v. Emperor®, if a point in the evidence is considered tmportant 
against the accused and the conviction is intended to ba based upon it, then it is right and proper 
that the accused should be questioned about the maiter and be'given an oppor- 
tunity of explaining it if he so desires. This isan important and salutary provision 
and I cannot permit it to be slurred over. I regret to find that in many cases scant 
attention is pai to it, particularly in Sessions Courts. But whether the matter 





arises in the Sessions Court or in that of the Committing Magistrate, it is important 
1. (1916) I.L.R. 38 All. 70. . (1930) M.W.N. 1016. 
2. 909) I.L.R. 27 Mad. 228. Š 1933) 64 M.L.J. 466 (P.C.). 
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that the provisions of section 342 should be fairly and faithfully observed”, Ela- 
borating the matter, Bose, J., remarked : “ Section 342 requires the accused to be 
examined for the purpose of enabling him ‘to explain any circumstances appearing 
in the evidence against him’. Now it is evident that when the Sessions Court 
is required to make the examination under this section, the evidence referred to is 
the evidence in the Sessions Court and the circumstances which appear against 
the accused in Mat Gourt. Itis not therefore enough to read over the questions and 
answers put in ihe Committing Magistrate’s Gourt and ask the accused whether 
he has anything to say about them ”. While making it clear that a scrupulous 
adherence to the terms of section 342 is necessary, it is at the same time pointed 
out that such adherence becomes material really only (i) if a point in the evidence 
is important against the accused and, (ii) the conviction is intended to be based 
on it. The position seems to be somewhat different where the evidence is in favour , 
of the accused and in support of the defence version. Prima facis, in such a case 
the failure to put questions to the accused after an examination of the witness would 
not seem to be material. Even if there was any irregularity occasioned by reason 
of such failure, it cannot be regarded as fundamental. A somewhat stricter view 
is to be found in HooghlyChinsurah Municipality v. Keshab+, where S. K. Ghose, J., 
observed : “ It further appears that on 23rd February, 1931, long after the closing 
of the case and hearing of arguments the learned Magistrate examined one witness 
for the Municipality under section 540, Criminal Procedure Gode. He also admit- 
ted into evidence several documents for prosecution on the same date and proceeded 
to pass orders in the case without examining the accused further under section 342, 
Criminal Procedure Code or giving him an opportunity if he so desired to rebut 
all this evidence. The procedure was in my opinion highly i and prejudicial 
to the interest of the accused person. Section 540, Criminal Procedure Code, was 
not meant to justify such a procedure and cannot cure the irregularity thereof. 
The whole trial was viliated by the failure to follow the provisions of section 342, 
Criminal Procedure Gode”. It may be observed that in this case the evidence 
was against the accused and noi in his favour. The observations made about 
section 342 did not however recognise any such distinction. Similar views have 
been expressed in Marudamuthu Vannian, Inre*, There, the Magistrate had examined 
the accused only before the charge was framed and not also after the prosecution 
witnesses had been recalled for further cross-examination under section 256 (1), , 
Criminal Procedure Gode. It was held that the accused’s right to state his case 
at whatever stage the law permits him to do so is fundamental and cannot be regarded 
as a mere error, omission or irregularity such as is contemplated in section 537, 
Criminal Procedure Code. A similar view is found in cases like Mahomed Hossein 
v. Emperor’, Mitaptt Singh v. Emperor‘. In Tirkha v. Nanak*® in holding that the 
failure of a Magistrate to follow the procedure enjoined by section 137 (1), Criminal 
Procedure Code, vitiates his order, Iqbal Ahmad, J., observed : “It has pointed 
out in numerous cases that section 537, Gode of Criminal Procedure, applies only 
to mere errors of procedure arising out of mere inadvertence, and not to substantive 
errors of law and that that section does not apply to cases of disregard or disobedience 
of mandatory provisions of the Gode. The section has not the effect of curing 
material irregularities and absolute illegalities. The errors which can be cured 
by the section are formal defects of procedure and not substantive errors of law ”. 
All these decisions have now to be understood in the light of the observations of 
the Supreme Court already extracted. Itis also significant that apropos the obser- 
vations in Tirkha v. Nanak? the Judicial Committee has remarked i. Pulukuri Kotaypa 
v. King-Emperor® : “ There are, no doubt, authorities in India which lend support 
to Mr, Pritt’s contention, and reference may be made to Tirkha v. Nanak®, in which 
the Gourt expressed the view thai section 537, Criminal Procedure Code, applied 
only to errors of procedure arising out of mere inadvertence, and not to cases of 
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disregard of, or disobedience to mandatory provisions of the Gode, and to In re 
Marudamuthu Vannian’, in which the view was expressed that any failure to examine 
the accused under section 342, Criminal Procedure Code, was fatal to the validity 
of the trial and could not be cured under section 537. In their Lordships’ opinion 
this argument is based on too narrow a view of the operation of section 537”. 
The result thus seems to be that the failure to examine the accused may not neces- 
sarily be fatal to the validity of thc trial and the irregularity may be cured by section 
537 and that a meticulous observance of the provisions of section 342 is absolutely 
necessary where the evidence disclosed an important point against the accused on 
which a conviction against the accused is sought to be based. ‘The view in the 
instant decision that as the object of examining an accused under section 342 of the 
Criminal Procedure Gode is only to enable him to explain any circumstance appear- 
ing in the evidence against him, the failure to put questions to the accused after 
the examination of a court-witness whose evidence was in favour of the accused 
cannot be said to have occasioned a failure of justice and the alleged irregularity 
is curable under section 537 of the Code, is thus in conformity with the opinion 
expressed by the Supreme Court in Tara Singh v. The State? and the remarks of the _ 
Privy Gouncil in Pulukuri Kotayya v. King-Emperor®. 


VENKATARAMIAH V. JANAPAIYYA, (1950) 1 M.L.J. 383. 


Nolls prosequi signifies unwillingness to prosecute. The entering of a nol 
prosequi is therefore prima facie a termination of the criminal proceedings against 
an accused person. In England the law is that the Attorney-General may stay 
a criminal prosecution at his discretion by nolls prosequi and it can be en even 
after verdict, R. v. Leatham*. At one time it was he law that the entry by the 
Attorney-General of a nolle prosequi to an indictment would not operate as a sufficient 
termination of the proceedings in favour of the accused to enable him to bring 
an action, Goddard v. Smith®.” But the current of modern authority seems to point 
in a different direction. In Gilchrist v. Gardner*, the Supreme Court of New South 
Wales has held that a nolle prosequi by the Attorney-General or a refusal to continue 
a prosecution actually commenced is a sufficient termination to enable the accused 
to bring an action. the Courts of the United States of America also, the question 
has been much discussed and conflicting views stated. The prevailing opinion 
seems to be however that a nolle prosequi is a sufficient termination of the proceed- 
ings, but it has also been generally held thal the rule does not apply where the nolle 
prosequi has been entered by the procurement of the person prosecuted or by his 
consent or by way of compromise or on acccunt of irregularity or informality in the 
Poe In an action for malicious prosecution, the plaintiff has to prove 

st that he was innocent, and that his innocence was pronounced by the tribunal 
before which the accusation was made, Abrath v. North Eastern Railway Co.®. In 
Gopalakrishna Kudva v. Narayana” it was held that the above meant no more than that 
the prosecution must be shown to have ended favourably to the accused, though 
in Nalliabpa Goundan v. Kailappa Goundan!? it was held that an order of dismissal 
by a Magistrate does not amount to proof of falsity of the charge. A “prosecution” 
includes a proceeding under the preventive sections of the Criminal Procedure Gode 
for compelling a person to abstain from interfering with possession of immovable 
property, Gaya Prasad v. Bhagat Sing1, Chaturbhuj v. Mauji Ram1*, Narayana v. Peria 
Kalathi1#, In the instant case, the proceedings had been withdrawn by the com- 
plainant who had obtained an ex parts order under section 144, Griminal Procedure 
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Code, as a result of a settlement with only one of several persons complained against. 
If the American rule as to the effect of a nolle prosequi procured by the party accused 
or by way of compromise operated, it would follow that the proceedings are not 
sufficiently terminated in favour of the accused so as to enable him to maintain 
an action. Be that as it may, where the settlement in question enabling the with- 
drawal of the complaint was one concluded with one of the parties only against 
whom the order under section 144, Criminal Procedure Code, had been procured 
but not with all the respondents it would be difficult to say that the latter will be 
affected by the inability to bring an action for malicious prosecution. The case 
under review held that the other persons can maintain a suit in the circumsiances 
against the complainant for damages for malicious prosecution. 


RADHA AMMAL 0. COMMOSSIONER OF INGomME-TAX, Mapras, (1950) 1 M.L.J. 399- 


This decision contains inter alia an interesting pronouncement on a point 
arising out of the enactment of the Hindu Women’s Rights to Property Act of 1937. 
It was held that the rights conferred by the Act on a widow do not have the eect 
of conferring on her the status of a coparcener in the family or with a right to re- 
present the other members of the family as kartha of a joint Hindu family. In 
the forceful language of Viswanatha Sastri, J.: “The managership of a joint 
Hindu family is a creature of law and in certain circumstances could be created 
by an agreement among the coparceners of the, joint family. Coparcenership 
is a necessary qualification for managership of a joint Hindu family. Act XVIII of 
1937 gives the widow of a coparcener a limited interest in the share which inhered 
in him at the time of his death . . . . The interest devolving on the widow 
is a Hindu woman’s estate with the limitations and qualifications imposed by Hindu 
law on such an estate . . . A widow who takes her husband’s estate under Act 
XVIII of 1937 gets it only by inheritance according to the rule prescribed by statute 
and not by survivorship. She had no right by birth and she was not a coparcener 
prior to the death of her husband. She does not, in my opinion, become a copar- 
cener by the death of her husband and the Act does not use apt language to convert 
the interest which devolves on her into an interest ofa coparcener. . . . . It will 
be revolutionary of all accepted principles of Hindu law to suppose that the senior- 
most female member of a joint Hindu family even though she has adult sons, who 
are entitled as coparceners to the absolute ownership of the property could be the 
manager of the family. The Act does not effect a statutory severance or disruption 
of the joint family nor does it create a new type of managership of the joint family 
unknown to Hindu law and unwarranted by judicial decisions.” ‘The learned 
Judge felt that the contention that the widow could become the manager was 
“unarguable ”. With all respect to the learned Judge, the position does not seem 
to be so weak. While recognising that the Act of 1937 has made a departire 
from the Hindu law as laid foe be the texts and declared by judicial decisions, 
the learned Judge has not sufficiently adverted to the new spirit behind the provisions 
of the Act in the context of the questions before the Court. The learned Judge 
considers it revolutionary of all accepted principles of Hindu law to suppose that 
the seniormost female member could be the manager of the family.. If any deviation 
from the normal is revolutionary then it would be so; the question however. 
is one of construction of the provisions of the Act which deliberately has cut across 
“ accepted principles”. The only question would be by how much and how 
far. Also there is nothing strange in the idea of a woman being the manager of 
a joint Hindu family, when in larger departments of life it is now-a-days common 
for women to control things, such as the affairs of a Province or of a department 
of Government. It is, with respect, submitted that the question is really one of 
construction of the Act apart from either the traditions of Hindu law or the expect- 
ations of reformers. It is said a widow cannot be a coparcener because she had no 
right by birth. The cases of the adopted son and illegitimate son are instances 
where persons become coparceners notwithstanding the absence of right by birth. 
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It is said that the widow takes the right by “inheritance” even in regard to her 
hhusband’s undivided interest. It is rather difficult to see how inheritance. can 
operate where the interest of the deceased was an inchoate interest and not an 
interest, an interest that can vary in quantum till the widow actually 
calls for a partition. T to the Act, it is provided by section 3 (2) that when 
a Hindu governed by any school of Hindu law other than the Daya school 
‘or by customary -law dies having at the time of his death an interest in a Hindu 
oint family property, his widow shall, subject to the provisions of sub-section (3), 
ae in the property the same interest as he himself had. The “interest in a Hindu 
joint family property” possessed by the deceased is to pass as such to his widow 
subject only to the limitation contained in sub-section (3). What was that interest ? 
It was an interest that was liable to fluctuate with c es in the membership of 
the family in regard to its density, an interest that carried with it a right to ask 
for partition at any time, an interest which entitled the party to common possession 
and enjoyment along with the other coparceners, an interest which would make 
its possessor eligible for holding the office of joint family manager. Sub-clause (3) 
which abridges the interest when it passes to the widow abridges it in one direction 
“only, namely, that it shall not enlarge her power of dealing with it. Subject only 
to it, she is to take the “same interest’? as her husband had. When the Act has 
deliberately imposed only that limitation, and no more, is it permissible to impose 
‘other limitations, such as, that she will be ineligible to be the manager of the family ? 
It may be the widow does not take the interest apart from the Act. If she cannot 
‘be regarded as taking as survivor she cannot equally be regarded as taking by 
-inheritance either. She is simply substituted in her husband’s place and logically 
must have all the powers he had subject to the qualification imposed by the Act. 
Therefore there is much to be said for the view taken by the Nagpur High Gourt 
in Commissioner of Income-tax v. Lakshminarayana Raghunath Dast. To call it an un- 
‘warranted extension of well-seitled principles of Hindu Jaw is notwarranted. That 
.the widow taking the husband’s undivided interest is not taking by inheritance 
has been recognised in Madras itself in Natarajan Chettiar v. Perumal Ammal*, where 
Horwill, J., observed: “ The widow does not obtain the right given under this 
section by survivorship. She was not a coparcener before her husband’s death 
.and she was not one afterwards. I do not however think’ that it follows 
that because the widow does not obtain her right by survivorship that 
she must obtain it by inheritance. The effect of section 3, clauses (2) and (3), 
may be regarded as a survival of the husband’s persona in the wife giving 
her the same rights as her husband had except that she can alienate property 
only under certain circumstances,” In Resamma v. Chenchtah*, it is pointed 
out that there is no reason why a Hindu widow suing for partition should not 
base her plaint on the same position as a male owner, viz., as a coparcener in 
Possession. In Gurudapal v. Sarju‘, it is held that the widow must be regarded as 
a male owner with his right to claim partition when he pleases, with its concomitant, 
the right to have the shares ascertained as they exist at the date of the partition. 
In Gangaba v. Paramesharibat®, the view has been expressed that the interest taken 
by the widow is liable to be increased or decreased by the death or birth of a copar- 
cener in the joint family in the same way as if her husband had been alive. All 
these features are recognised as existing by the decision in Narayan Shetti v. Mukambe 
Venkataraman Shstti®, where the learned Judges of the Bombay High Court point 
out that the interest taken by a Hindu widow under section 9 (2) is the same interest 
which her husband had in the joint family property and that interest would be the 
‘undivided share, right, title and interest in the joint family property capable of 
increasing by deaths and decreasing by births in the joint family till the partition 
is Claimed, that it is neither survivorship nor inheritance but is special D opaty 
created for her benefit, that it is a survival of the husband’s persona in the wife 
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giving her the same rights as her husband had except that she could alienate the 
property only under certain circumstances, that the date of the partition is the 
crucial date and it is on that date that the share would come to be fixed, and that 
share is obtained by the widow by reason of her having stepped into the shoes of the 
husband and acquired the interest in the joint family-property or by reason of the 
devolution of that interest upon her by virtue of section 3 (2) of the Act. It may 
also be noted that the Supreme Court has in Angurbala Mullick v. Debabrata Mullick+, 
ro doubt in a different context, pointed out that the Hindu Women’s Rights to 
Property Act is intended to give better rights to women in regard to property and 
that a reference to the provisions of section 3 (3) is not much helpful forthe purpose 
of construing the Act. It was held that in regard to succession to shebaitship 
there would be no bar and the widow could succeed to it under the Act. These 
foregoing decisions would show that the contention that a Hindu widow taking the 
undivided inierest of her deceased husband in the joint family property may be 
eligible to become the manager is not so ‘“‘unarguable”’ as has been suggested. ` 


SARDAR AUTAR SINGH J. SR MoHnammaD Ejaz RasuL Kuan, (1950) 1 M.L.J~ 
419 (P.G.). 

This is an important pronouncement of the Judicia) Committee holding that 
Order 34, rules 2 (2) and 3 of the Code of Civil Procedure preclude the reopening 
of a final decree for foreclosure on equitable grounds. It is indeed noteworthy 
that there is no reported case where such relief had been granted. Order 34, rule 
2 (2) states that the Court may, on good cause shown and upon terms to be fixed 
by the Court, from time to time, at any time before a final decree is passed 
extend the time for the payment of the amount found or declared due by 
the preliminary decree. Rule 3 provides inter alia that on the passing of the final 
decree, the defendant and all persons claiming through or under him are 
debarred from all right to redeem the mortgaged property and are foreclosed. 
It is now settled law that there is nothing to debar the parties to a mortgage 
from contracting themselves out of the provisions of rules 2 and g of Order 
34 and to agree to have a decree passed in such terms as to make it operate as a 
final decree autematically or to agree that in default of payment of money by a 
stipulated date the decree shall operate as a final decree for foreclosure at once 
and that it is a question to be decided on the facts of each case whether an agreement 
between the parties did or did not have such effect, Bansidhar v. Sitla*. In the 
instant case it was found there was such an agreement between the parties. The 
decretal amount was Rs. 39,000. It was contended that the properties of which 
the mortgagee had obtained possession on an application for execution of the decree 
passed in accordance with the agreement between the parties was twenty-five times 
greater than the decretal amount. The mortgagee however put the value at 
Rs. 80,000 and according to the Judge it would be about Rs. 1,50,000. In the 
circumstances the mortgagor asked the court in the exercise of its equitable juris- 
diction to set aside the order for delivery of possession of the mortgaged properties 
and the warrant issued in pursuance eof and to give sufficient time for the 
payment of the amount. The Privy Gouncil held that in view of the statutory 
provisions referred to,an executing court has no power in the exercise of its 
equitable jurisdiction to grant relief against a penalty to reopen a final decree 
for foreclosure by extending the time for redemption in a case where the decree was 
one passed by thie consent of the parties. It was also found by their Lordships 
that apart from the question of law, even on the merits of the case, the mortgagors 
were not entitled to relief as there was no evidence of good faith by tender or 
Payment into court though nine years had passed from the time the compromise 
decree was made. l 
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„ NOTES OF INDIAN GASES. 
Maya Basuva, In re, (1950) 1 M.L.J. 428. 


Corpus delicti means the substance of the offence. In charges of murder or 
manslaughter, a conviction cannot take place in English Jaw unless the body of the 
person whom the prisoner is accused of having killed is found or there is evidence, 
either direct or circumstantial, of the death of the person said to be killed, œR. v. 
George Hindmarsh}, R. v. Hannah Hopkins*. The rule as to corpus delicti is a rule of 
caution and prudence and not an absolute rule of evidence, R. v. Burton?. Naturally 
if the dead body is not forthcoming, the strongest possible proor of the offence 
would be required. The finding of the body will not be essential, if, [cr instance, 
the prisoners confess to the offence or where the circumstances are such as to make 
it impossible to suppose that the missing person is still alive, R. v. Poorusoolah*, Rg 
Kumar v. R.* In Archbold’s Criminal Pleading, Evidence and Practice occurs 
a passage which states the position neatly: “ Sir H. de Villiers, C.J., said: ‘I 
never understood the law as to the corpus delicti to go so far as to hold that where 
witnesses swear that they saw the person shot by means of a gun, and where they 
saw the deceased actually dying, a jury may be called upon to say that there is 
no proof of death whatsoever. I have always understood the rule as to corpus 
delicti to apply to those cases in which death is relied upon from the fact 
of the disappearance of the deceased’.”® A similar statement of the law is found in 
Empress of India v. Bhagirath”, where the Court (Pearson and Straight, JJ.) observed : 
“We must most unhesitatingly and distinctly point out .... t it is not 
imperatively essential in order to justify a conviction for murder that the corpus 
delicti should be forthcoming. To recognise any such condition precedent, as 
being absolutely necessary to conviction in all cases, would be to afford complete 
immunity and certain escape to those murderers who are cunning or clever enough 
to make away with or destroy the bodies of their victims. Such a principle once 
admitted would in some instances render the administration of justice impossibk.”’. 
In Bandhu v. Emperor*, the learned Judges held that where a man was brutally 
attacked with lathis by several persons and after being beaten into unconscious- 
ness was removed by the assailants and was never seen again, there was not enough 
proof to show that the man was dead and that in the circumstances the assailants 
could not be convicted of murder. The decision is not in any way inconsistent 
with the principle in R. v. Poorusoolah*, that the absence of the body is immaterial 
where the circumstances are such as it is impossible to suppose that the man is 
alive, or with the principle stated in Archbold. No doubt, in the instant case, 
the learned Judges observed that “ the legal position has been too widely stated 
in this decision,” but read in the way indicated above there is no loose statement 
of the law. The learned Judges, if one may say so with respect, state the position 
correctly when they remark: “ the mere fact that the body of the murdered man 
has ean been found is not a ground for refusing to convict the accused person of 
murder.” 


eel 


Tue Poso Prosecutor v. DaanusHxKopiA Privat, (1950) 1 M.L.J. 441. 


A point of some nicety and interest, to the drivers of motor vehicles in parti- 
cular, is elucidated in this case. The effect of renewal of a driving licence which 
has expired, with retrospective operation has been differently assessed in different 
decisions. In the case under review, it was held that driving during the interval 
between the application for renewal and its grant with retrospective effect is not 
i 
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an offence, provided that at the time the driving is’done the application for 
renewal has already been put in. In Emperor v. Ramdas Nathubhat’, the Bombay 
High Court took the view that even if at the time of the alleged infringement of 
the rules there was no valid licence, still if at the time the prosecution was launched 
an effective licence had been issued to the accused with retrospective effect that 
would constitute a sufficient answer to the prosecution. “Retrospective” literally 
connotes looking back and if a licence is renewed with effect from the date of the 
` expiry of the original licence, the effect of such renewal will ordinarily be to afford 
cover for things done which but for such renewal would be violations of the law. 
It is, however, doubtful whether a renewal with retrospective operation is intended 
always to produce that effect. This aspect of the matter is brought out vividly by 
Horwill, J., in Public Prosecutor v. Krishnaswami*. In that case the accused’s licence 
to drive a car ired on. roth December, 1940. Two days later, on the 12th, an 
unfortunate accident occurred in which the accused ran over and killed a child. 
He at once applied for a renewal of his licence which was granted. He was subse- 
quently prosecuted for driving without a licence. Horwill, J., observed: “ The 
argument of the learned advocate for the respondent is based on the fact that 
when a licence is renewed, it dates back to the date of the expiry of the old licence. 
The reason for that is presumably that if a person wishes to have the benefit of a 
renewal with its lower fee and absence of formalities he must be prepared to pay 
from the date of expiry of the old licence. A renewal cannot be regarded as a 
licence to infringe at pleasure another provision of the Act o1 as a grant of pardon 
by. the licensing authority to one who has broken the law.” The retrospectivity 
may be only for fiscal purposes and no more. Nor will it be right if it is made 
a cloak for covering up breaches of laws with a social purpose or objective. The 
precise effect to be given to a retrospective renewal must depend on the aims of 
the particular statute. Where the application for renewal has been made before 
the hap etl of the original licence or immediately on expiry and the applicant has 
done the needful, there cannot be any objection to the applicant preceeding on the 
assumption that the renewal will be automatically granted. If before the appli- 
cation is ordered he drives the vehicle it will be difficult to regard the act as an 
offence. There is much to be said for the view to that effect taken in the instant 
decision. 
\ 


COMMISSIONER FOR INGOME-TAX 7. SANKARALINGA IYER, (1950) 1 M.L.J. 443. 


This is a decision of more than passing interest. It holds that the utilisation 
of joint family funds by the mnanaging member for acquiring shares in a banking 
company to qualify himself for managing directorship will not by itself render the 
remuneration received by him as managing director, joint family property. The 
matter is more one of fact than of law. lf the earnings are the direct outcome of 
the user of joint family funds they would no doubt appertain to the joint family. 
But where the money is made not by virtue of the shares but by virtue of a separate 
and specific contract entered into with the bank and the appointment was largely 
attributable to the personal qualifications of the appointee, the income could not 
be said to flow from the use of the joint family property. An analogous case is 
‘that in Dover Coalfisld Extension, Ltd., In re?. There a company known as Dover 
Company had transferred certain shares which it held in Kent Company to one of 
its directors,’ by name Cousins, the intention being that Cousins should represent 
the interests of the Dover Company on the board of directors of Kent Company. 
Cousins had also executed a declaration of trust of the shares in favour of the Dover 
Company. It was held that the remuneration drawn by Cousins as director of 
the Kent Company was not profit received by him from the use of the property 
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of the Dover Company and that he was under no liability to account for that remu- 
neration to the Dover Company. Cozens-Hardy, M.R., observed : “ The money 
was received not by virtue of the shares held by the Dover Company but by 
virtue of a separate contract with the Kent Company; and to hold, that the 
mere fact that the director of a company holds his qualification shares as 
trustee for another company renders him accountable to the second company 
for the director’s fees which he carns, would, in my opinion, be going further than 


either authority or principle justifies the Court in going”. In India also, it has, 


been held that director’s remuneration received by the managing member of a 
joint family will be his personal income and not joint family property, Indra Singh v. 
Commissioner of Incoms-tax, Bihar & Onssa.+ In Commissioner of Income-tax, Bihar 
& Orissa v. Darsan Ram‘, two undivided families of which Darsan Ram and Chattu- 
ram were respectively the managers owned a private limited company. A sum 
of Rs. 9,250 had been received by these persons as directors. It was held that the 
income would be the personal property of the managers. Manohar Lall, J., ob- 
served : “ It was argued by the learned Standing Counsel that in order to become 
the directors of the company it was a necessary qualification that a certain number 
of shares in the company should be held by the directors and that in this case 
the directors became qualified by reason of the fact that the shares of the joint 
Hindu family were placed at their disposal. He therefore argued that this was 
a case where the income of the directors arose from the aid of the joint family funds 
and must in law be treated as the income of the joint Hindu family. I am un- 
able to agree with the contention. The joint family property has not been spent 
in this case in earning the remuneration of the directors. The dividends that 
were earned on the shares are still the income. of the joint family...... It 
must, therefore, be held that the remuneration of the directors are their personal 
earnings and not the income of the joint family”. In the light of the principles 
elucidated by these decisions, it is clear that the income made by the manager 
of the joint family in the present case as managing director is not joint family pro- 
perty. 

One statement in the judgment of one of the learned Judges in the instant 
case requires careful examination. It is stated: “ The mere fact that the income 
is entered in the family accounts or is mixed in the bank account would not make 
it family property as that by itself would not constitute blending under Hindu 
law, as it requires the throwing of the income into the common stock with the inten- 
tion of abandoning the ownership and vesting it in the family ”. Whether there 
is blending is certainly a question of fact and depends on the intention of the ac- 
quirer. It may however, well be that even the mere fact of the income being 
entered in the family accounts or being mixed in the bank account may constitute 
evidence and give rise to an inference of blending. In Suraj Narain v. Ratan Lal’, 
a member of a joint family at Lucknow was practising as a pleader at Hardoi and 
had considerable professional income. He was also looking after some properties 
of the joint family at that place. Many years later he became the manager of the 
joint family at Lucknow. He kept the accounts of the joint property and 
of his own separate earnings in one account book. On the question whether 
his’ earnings had been brought into the joint family property, Lord Buck- 
master observed : “In the Hindu joint family the law is that, while it is pos- 
sible that a member of the joint family should make separate acquisition and keep 
moneys and property so acquired as his separate property, yet the question whether 
he has done so is to be judged from all the circumstances of the case ..-. . T 
There is really little or no direct evidence upon the point except the books of account 
that he kept. The book wasa book which appears to have been in the same form 
and continued from 1869 down to the date of his death. Itis not strictly an account 
book at all, but a book in which is recorded from day to day various payments 
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and receipts of money from different sources, and undoubtedly it includes. . 
the receipts of his earnings as pleader and his private payments....... 
account-may be called an omnibus account, into which Ram Narain’s professional 
fees are carried in common with other items such as described, and from these 
mingled sources a balance is struck day by day, and the whole account 1s abstracted 
and summarised at the end of the year...... Their Lordships think that the 
books blend Ram Narain’s professional earnings with his receipts and payments 
on account of joint properties ”. Blending is in this decision inferred practically 
from the entry of the income made as pleader in the family account. Some sup- 
port is also afforded by the observations of Sir Walter Phillimore in Radhakant 
Lal v. Nazma Begum. It was observed: “ Then as to the statement that there is 
no one general or central account which shows that the whole of Drigpal’s estate 
‘was dealt with:as a unit, their Lordships cannot accept this as accurate. The 
account..... purports to be a general account, into which all receipts and pay- 
‘ments are brought. It might, perhaps, be said that it is only a cash book and not 
ae But it appears to be a similar book to that which was produced to the 
in the case of Suraj Narain v. Ratan Lal”*. In one case, Bali Ram v. Sardari 
Lal*, it was held that in the absence of any evidence that a person was keeping his 
acquisitions strictly separate, the presumption is that the whole income of the family 


from whatever source derived went into the common chest out of which the family 
‘was maintained. And in Krishnamachariar v. Chellammal*, it was considered that 


fap se Sade to the fact that a person was contributing to the maintenance of 
ad brother’s widow not merely from the income of the admitted joint family 
property but even from his own earnings a presumption could be drawn of his 
earnings having been thrown into‘the joint stock. It may be that these statements 
require qualification. That at any rate was the view of Varadachariar, J., in 
Narayanaswami v. Ratnasabapathy*’, where he remarked that there was no presump- 
tion in favour of blending, that the ide dana if any, can only be one of fact 
to be drawn in the light of all the surrounding circumstances in accordance with 
what is described in section 114 of the Indian Evidence Act as the common course 
of human conduct. In Lal Bahadur v. Kanhaiya Lal’, one Prasad got some 
property at a partition with his brothers. At that time he had two sons and sub- 
sequently another was born. Durga Prasad held various offices in the Education 
‘Department and during the later part of his life was in a position to save a fair por- 
tion of his income. Durga Prasad and his three sons lived jointly until his death 
in 1894. He left a will leaving most of the properties to his eldest son describiig 


-all the properties as his self-acquired properties. On a question arising whether 


the properties were really so, it was found that after the partition with his brothers 
in 1866 Durga Prasad had a considerable nucleus of ancestral property in his 
hands, that properties had been purchased from time to time, that no discrimination 
was made between the several sources of income, that there was but one bank 
account and that the earnings of the sons also had. been made over to Durga Prasad. 
In the circumstances it was held that the onus would be on the eldest son taking 
under the will:to establish that the properties dealt with by the will were self- 


‘acquisitions of the father and did not appertain to the joint family. Adverting 


to the existence of a common bank account, the'Privy Council observed: “ This 


-is strong evidence that there was but one common stock of the whole family into 


-which each voluntarily threw what he might otherwise have claimed as self-acquired. 

It falls, however, tò be noted that in this case in addition to the common account 
there were other strong circumstances such as the existence’ of a considerable joint 
family nucleus and that the sons’ income also, went into the hands of the father. 
‘Anyway, both Suraj Narain’s cass4 as well as Radhakaat Lals case! contain obser- 
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vations which could be construed as showing that even the bare fact of the existence 
of a common account may itself raise a AOAR of ee without anything 
more. In passing, it may be noticed that it would make no difference as to the 
legal result whether it is the separate earnings that are mixed with joint family 
funds or whether it is joint family money that is mixed with one’s separate earnings, 
Rajani Kanta Pal v. Jaga Mohan Pal’. 


~ 


NAGAMMAL v. VARADA Kanpar, (1950) 1 M.L.J. 505. 


Though this decision breaks no new ground yet it deals with a matter of much 
practical interest. It holds that the validity of a guardian’s sale of minor’s property 
for the discharge of debts binding on the minor will have to be judged with reference 
to the conditions existing at the time of the sale and not with reference to things 
which subsequently happened, things which could not have been anticipated 
at the time the transaction was concluded. Infants have always been treated 
in England as being under the special protection of the King who as parens patrias 
had the charge of persons incapable of looking after themselves. This jurisdiction 
was formerly delegated to and exercised bythe Lord Chancellor, and was 
on by him to the Court of Chancery, Wellesley v. Duke of Beayfort*, Field v. Moore : 
Fisld v. Brown®. The jurisdiction now falls to be exercised by the Chancery Division 
of the High Court of Justice. Due to these historical causes, a guardian; in English 
law has no power to sell or mortgage the real estate of his ward and all power 
to sell or mortgage is vested with the Court and the guardian could not exercise 
the power without the consent ofthe Court. In India, however, itis only a guardian 
appointed or declared as such by a Court that is under the supervision of the Court. 
The powers and duties of all other types of guardians among Hindus have therefore 
to be determined with reference to the principles of Hindu Jaw and are governed 
by considerations primarily of what would be for the welfare of the minor. At 
the same time there is another rule based on equity that where a person dealing 
with a guardian acts bona fides and after due inquiry believes that the transaction 
was for the minor’s benefit or for a justifiable purpose, and in that belief purchases 
property, the transaction must be upheld though the ward may have good reason 
to complain about the act of the guardian. In Hunoomanpersaud Panday v. Mussumat 
Babooes Munraj Koonweres‘, the Judicial Committee observed : “ The power of the 
‘manager for an infant heir to charge an estate not his own is, under the Hindu 

law a limited and qualified power. It can only be exercised rightly in a case of 
need or fop the benefit of the estate.” Though there has been much controversy 
as to the precise significance of the terms “ need ” and “ benefit of the estate,” 
it is now agreed that they are not identical or to be understood ejusdem generis. 
It may in this connection be noted that in India a natural guardian not declared 
as guardian by the Court has no right to ask for the advice of the Court as to the 
propriety of the contemplated transaction. Nor is a guardian in the same position 
as, for instance, the manager of a joint Hindu family. The latter can take-the 
consent of such of the coparceners as are adults, to the projected transaction. 
In the case of the guardian no such means are open to him. It becomes therefore 
necessary to define what discretion he can exercise and the lines on which it should 
be exercised. It is indisputable that where there are debts binding on the minor 
the guardian may alienate the minor’s property for discharging them. In Kathur 
Singh v. Roop Singh, it was held, that, even without any actual pressure, an act 
of the guardian which at the time of the alienation appeared on reasonable grounds 
to be dictated by prudence and for the minor’s benefit will be valid. The decision 
would seem to suggest that the very existence of binding debts might be a justifying 
circumstance without anything more, such as a demand by the creditors or any 
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suit for recovery of the debts. The test is: was the guardian’s act a prudent act. 
In Subba Reddy v. Kotamma', it was found that the guardian had acted in the interests 
of the minors after a consideration of the circumstances then in existence, though 
subsequent events showed that the act was not beneficial to the minors. It was 
held by Davies and Sankaran Nair, JJ., that the transaction must be upheld. The 
question was elaborately considered in Vembu Atpar v. Srinivasa Iyengar*, where it 
was Observed by Sundara iee : “It is true that it would not Be enough 
for the Court to say that if an adult had acted in the management of his own pro- 
perty in the way in which a guardian has dealt with his ward’s property, the adult 
owner’s action would not be pronounced imprudent. There are risks which an 
owner may take that might be consistent with the conduct of a prudent man. A 
trustee or guardian has no right to take the same risk in dealing with the property 
ot another . . . . At the same time the Court has certainly to judge of the 
act of a guardian as it-would appear to a prudent man at the time that act was 
dene: It will not set aside his acts on the ground that years after the act has been 
done it appears to the Court that the guardian might have acted better. If the 

ian consulted proper advisers, that would be a good test as to whether the 
act was prudent, for it would show that other disinterested persons took the same 
view of the propriety of the’ act as he ‘himselt did The right view to lay down 
appears to me to be to consider whether in the circumstarces that existed at the 
time of the alienation, the act would be regarded as a prudent one by men of ordi- 
nary prudence in dealing with the property of the ward.” The learned Judge 
also held that the language or the Privy Council in A saud’s cass did not 
warrant the conclusion that unless a demand had been made by the creditor a sale 
for the discharge of the debt would not be justified. In Ponnert Rao v. - Lakshmi 
Narasamma®, the lower Court had-acted on the view that a guardian cannot effect 
a sale in the absence of pressure from the creditors to whom the debts were due, 
though the debts were genuine and binding on the mimor and the price was fair. 
It was held on appeal by. Venkatasubba Rao, J., that that view was ‘‘ thoroughly 
wreng’’. In the instant case, it was found that there were debts binding on the 
minor, that the price paid was fair and not far below the market-value and that 
the consideration was utilised to pay off the debts. The minor on attaining majority 
sought to impugn the sale on two grounds, namely, (i) that a few years later there 
was a steep rise in prices of landed property and (ii) that there was no evidence 
of actual,demand from the. creditors to whom moneys were paid by the guardian. 
Oonformably to the principles found in the above decisions, it was held that neither 
-of these considerations would be relevant where it is clear that at the time the 
transaction was entered into, it was the act of a prudent person. 


APPAYYA 9. SUBBAYYA, (1950) 1 M.L.J. 654. 

Section 126 of the Indian Evidence Act forbids the disclosure of confidential 
communications made to a lawyer by his client. The rule is borrowed from English 
law. ` In: regard to the reason for the rule, Lord Brougham, L. C., observed in 
Grosnough v. Gaskell*.: “ The foundation of the rule is not difficult to discover. It 
is not on account of any particular importance which the law attributes to the 
business of legal professors or any particular disposition to afford them protection, 
though certainly, it may not be very casy to discover why a like privilege has 
been refused to others, and especially to medical advisers. But it is out of regard 
to the interests of justice, which cannot be upholden, and to the administration 
of justice, which cannot go on, without the aid of men skilled in jurisprudence, 
in’ the practice of the ‘Courts and’ in those matters affecting rights and obligations 
which form the subject of all judicial proceedings ”. It may be that the rigorous 
application of the principle may at times enable culprits to escape and truth may 
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suffer. It is however-clear that in the larger interests of society such a possibility 
has to be tolerated, In Pearse v. Pearse}, Knight Bruce, L.J., remarked : “ Truth, 
like all other good things may be loved unwisely, may be pursued too keenly, may 
cost too much. And surely the meanness and the mischief of prying into a man’s 
confidential consultations with his legal adviser, the general evil of infusing reserve 
and dissimulation, uneasiness, suspicion and fear into those communications which 
must take place and which unless in a condition of perfect security must take place 
uselessly or worse are too great a price to pay for truth itself”. The principle . 
being propounded it is, interesting to inquire as to what would be the effect of an 
improper disclosure by the legal adviser. One thing is clear, It becomes action- 
able, Taylor v. Blacklow*. In that case an Attorney had disclosed certain defects 
in his client’s title to property on which he was trying to raise a loan. ‘Tindal, C.J., 
held that damages can be recovered against the Attorney. - The probative value 
' of the evidence will be nil and a conviction based on such testimony if it is the only 
evidence in the case cannot be sustained. ‘This conclusion is logical and inevitable 
and flows from the raison d'etre of the rule in section 126. 


KuLaANDAI Tavar, In re., (1950) 1 M.L.J. 465: Maniceam, Imre., (1950) 
I MLL.J. 813. ; a 
These are two decisions bearing on section 84 of the Indian Penal Code. Sectiop 
84 enacts: “ Nothing is an offence which is done by a person who at the time of 
doing it, by reason of unsoundness of mind, is incapable of knowing the nature 
of the act, or that he is doing what is either wrong or contrary to law”. ‘The section 
is based on the doctrine propounded by the House of Lords in the McNaghten case 
after taking the opinion of the Judges. The section enunciates the legal test of 
responsibility in cases of alleged unsoundness of mind and it is by that test as dis- 
tinguished from the medical test that the criminality of an act is to be determined, 
Queen Empress v. Lakshman Dagdu*. It is only unsoundness of mind which materially 
impairs the cognitive faculties of the mind that can form a ground’ of exemption 
from criminal responsibility, the nature and extent of the unsoundness ‘of mind 
required being such as would make the offender incapable of knowing the nature 
of the act or that he is doing what is wrong or con to law. It is true that 
insanity affects not only the cognitive faculties of the mind which guide our actions, 
but also our emotions which prompt our actions and the will by which our-actions 
are performed. It might be argued that even as the law stands, it extends the 
exemption as well to cases where insanity affects the offender’s will and emotions 
as to those where it affects the cognitive faculties, because where the will and emo- 
tions are affected by the offender being subject to insane impulses, it is difficult 
to say that his cognitive faculties are not affected. The argument, however, 
found no favour with the Court in Qween Empress v. Kader Nasper Shah*. . It was 
observed apropos of the argument: “ In extreme cases that may be true; but. 
we are not prepared to accept the view as generally correct that a person is entitled 
to exemption from criminal liability under our law in cases in which it is'only 
shown that he is subject to insane impulses pert that it may appear 
clear that his cognitive faculties, . . are left unimpaired ”. The fact that a 
person is subject to insane impulses will not be a defence unless there is at the crucial 
time an impairment of the cognitive faculties due to such impulses. Proof of such 
a state of mind with reference to the cognitive faculties of a person alleged to be of 
unsound mind is always an extremely difficult problem, in cases where a person has 
not shown any signs of violent rma! before the crime though he might have 
exhibited some abnormality of mind. It will really be a matter of inference from 
the facts of each case. Absence of motive, want of pre-arrangement, the relation- 
ship of the accused with the victim will all be relevant in that connection, .Wazir 
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v. Emperor!. Absence of sane apparent motive for the crime is undoubtedly one 
of the indicia of the act’being done by some kind of insane impulse, Vodde Subbi- 
adu, In re*. In that case, the accused was behaving in an extraordinary manner 
ee the offence was committed. He was seated under a babul tree and was 
/ muttering something unintelligible and of somebody having spoiled him.. There 
was also no motive for the crime. Taking all the circumstances cumulatively, 
the Court felt that the inference was fairly strong that the accused committed the 
crime in a fit of insanity. But in Queen Empress v. Kader Nasyer Shah*, where the 
accused was suffering from mental derangement for some months prior to the 
occurrence due to the destruction of his house and property by fire and on at least 
one occasion’ was observed eating potsherds and was often complaining about 
pains in the head and there was no motive, the facts that he had observed some 
rey in committing the crime, that he had concealed the corpse and had hiddep 
himself in the jungle were held to show that in spite of his queer behaviour he knew 
the nature of the act he did and that it was wrong. In more than one decision 
it has been pointed out that if the accused was conscious of the nature of the act 
he must be presumed to have been conscious of its criminality, Qyssn Empress v. 
Lakshman Dagdu‘, Emperor v. Gedka Goala*. Again if a person knew he was doing 
wrong he will not be protected by section 84 merely because he did not know it was 
contrary to law or vice versa, Geron Ali v. Emperor*. Absence of motive cannot in 
such cases prove anything by itself. In Regina v. Haynes’, Baron Bramwell told the 
jury : “ It has been urged for the prisoner that you should acquit him on the ground 
that, it being impossible to assign any motive for the perpetration of the offence, 
he must have been acting under what is called a powerful and irresistible influence, 
or, homicidal tendency. But I must remark as to that, that the circumstance of 
an act being apparently motiveless is not a ground from which you can safely infer 
the, existence of such an influence. : Motives exist unknown and innumerable which 
might, prompt the act . . . . But if an influence be so powerful as to be 
termed irresistible, so much the more reason is there why we should not withdraw 
any of the safeguards tending to counteract it. There are three powerful restraints 
| ing, all tending to the assistance of the person who is suffering under such an 
influence, the restraint of religion, the restraint of conscience, and the restraint 
of the law. But if the influence itself be held a legal excuse, rendering the crime 
unishable, you at once withdraw the most powerful restraint, that forbidding 
an poran E its perpetration. We must therefore return to the simple question. 
- . .. did the prisoner know the nature of the act he was doing ? did he 
know that he was doing what was wrong ?”. In Emperor v. Gedka Goala® the accused 
Killed his wife, two daughters and one son, caused grievous hurt to his other son 
and mother, and before these acts had shut the door of the house. He had also 
threatened his brother-in-law saying that he had killed others and would kill him. 
On meeting a stranger thereafter he said he wanted poison to kill himself as he had 
finished the others. The accused subsequently made a confession which showed 
he had a clear recollection of what he had done. It was held that in the circum- 
stances the accused was conscious of the nature of the act and must be presumed to 
have been conscious of its criminality. The conclusions in the instant cases have 
applied the principles set out above: 
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NOTES OF INDIAN CASES. 


GovinpraM GORDHANDAS SEKSARIA v. STATE OF GONDAL, (1950) 2 M.L.J. 
1: LR. 77 LA. 156 (P.C.). : 


The interpretation of section 69 of the Indian Contract Act had not been 
either always happy or uniform. ‘The section provides that a person who is 
interested in the payment of money which another is bound by law to pay, and who, 
therefore, pays it, is entitled to be reimbursed by the other. Th- phrases “interested 
in the payment of money ” and “bound by law to pay ’”’ have not been easy to 
construe. In some cases, it had been suggested that “‘interested in the payment 
of money ” implies that the person paying should have at the time the payment 
is made some legal interest in the property in respect cf which the payment is made. 
One-thing however is clear. ‘The payment cannot be a voluntary payment or one 
against the will of the party for whose use it is supposed to have been made, or 
om by way of speculation. In Ram Tuhul Singh v. Biseswar Lall Sahoo1, in exe- 
cution of a decree for a debi due by the appellant to a creditor, the responder.t had 
purchased for Rs. 8,000, the appellant’s right, title and irterest in the surplus 

of a revenue sale, and the purchase money was paid over to the creditor. 
ubsequently the revenue sale was set aside and the sale amount was returned 
to the purchaser at the revenue sale. In a suit by the respondent to recover the 
Rs. 8,000 from the appellant, it was held that tho the appellant had benefited 
by the Rs. 8,000 in that it had been applied to the satisfaction of the decree 
against him, there was no obligation on his part to repay the amount inasmuch 
as the payment by the respondent was voluntary and against the will of the party 
benefi and in the course of a speculative transaction in which the interest of 
the ap t was opposed to that of the respondent. The Judicial Committe 
observed in the course of its judgment: *‘It is not in every case in which a man 
has benefited by the mcney of another that an obligation to repay that money 
arises. The question is not to be determined by nice considerations of what may 
be fair or proper according to the highest morality. To support such a suit 
there must be an obligation ress or implied to repay. It is well setiled that 
there is no such obligation in the case of a voluntary payment by A of B’s debt. 
Still less will the action lie when the money has been paid to A against the will 
of the party for whose use it is supposed to have been paid. Nor can the case of A 
be better because he had made the payment not ex mero motu but in the course of a 
transaction which in one event would have turned out highly profitable to himself 
and extremely detrimental to the person whose debts the money went to pay.” 
Again, if a person ee ee ee Imagining he has an interest 
the fact that later on it transpires that he had no legal interest will not take away 
the right of reimbursement. In Dakshina Mohun Roy Chowdhury v. Saroda Mohan 
Roy Chowdhury*, Lord Macnaghten observed : “It seems to their Lordships that 
when a proprietor in good faith pending litigation makes the nec payments 
for the preservation of the estate m dispute, and the estate is afeewerds adjudged 
‘to his opponent he should be recou what he has so paid by the person who 
ultimately benefits by the payment, if he has failed for no fault of his own to 
reimburse himself out of the rents.” ‘The same principle is brought out by the 
decision in Bindu Bashim Dasi v. Harendra Lal Rop?. There the mortgagee of a 
patni tenure had obtained a consent decree. for Rs. 35,000, with a provision that, 
if the amount was not paid by a certain date it was to be increased to Rs. 52,000. 
Subsequently, the plaintiff applied for execution of the consent decree on the footing 
that the smaller amount not been paid by the fixed date and therefore the 
larger sum bad become payable. Bains disposal of the matter, the plaintiff 
paid Rs. 318 and odd to avert a revenue sale of the property. In a suit for re- 
imbursement, the Court observed: ‘‘ The point at issue was whether the plaintiff 
was entitled to the larger or to the smaller sum. If entitled to the er sum, 
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it is not contested that he had beer paid off in June 1891. I am not prepared to 
. hold that because after he had paid the money, the judgment of the Court was 
against him, be was not interested in the payment at the time he made it. I think 
he was interested in the payment of this money within the meaning of section 69 
of the Indian Contract Act.” The point is forcibly stated in Munni Bibi v. Tirloki 
Nath*, where the payment had been made to avert an execution sale by a person 
having bona fide belief in his title to the ey though the title ultimately turned 
out to be defective. ‘The Court observed: ‘‘ The ee ‘a person who is intersted ° 
do not mean that the person who makes the payment musi prove that he had such 
-an interest as would stand the test of a judicial trial. The decisions point to the 
conclusion that all that is necessary for a person making a payment to recover 
it is that he should really believe and honestly believe that he must make the 
payment in his own interest.” The instant decision gives a very helpful lead in 
the matter. Lord Radcliffe observed: ‘‘The words themselves do not uire 
that a person to be interested in a payment should at the same time have lee 
proprietary interest in the property in respect of which the payment is made. It is 
no doubt true that there have been decisions which have tested whether a person 
was interested in a payment by ascertaining whether he had such a proprietary 
interest. It may be a good test in appropriate circumstances, But it would be a 
sad fallacy to deduce from the circumstance that a person may be interested in a 
payment use he has an interest in the property to which it relates, the con- 
clusion, that no one who has not an interest in a property can be interested in a 
payment made in respect of that property. In truth, section 69 invites no such 
judicial limitation ..... The phrase itself is no doubt taken from a familiar 
branch of English Common Law although there is no reason to suppose that the 
Indian Contract Act was intended to do no more than to reproduce in compendious 
phrases the precise doctrines of the English law of contract. But the general 

rt of the section is reasonably clear : to afford to a person who pays money 
AE hedace of some existing interest an indemnity in respect of the payment 
against any other person who, rather than he, could have been made liable at law 
to make the payment.” 


As to the words “ bound by law to pay,” it had been generally held that they 
were not confined to liabilities arising under some statute or other. In Kunchitha- 
Pillai v, Palamalat Ptllat*, it was no doubt remarked that the words should 
confined to contractual as distinguished from liabilities arising under a statute, 
but that view has not found much favour. In Somashastri v. Swamirao Kashinath? 
it was pointed out that the words “bound by law ” do nat mean bound by law 
to the plaintiff, but that the defendant at the suit of any person might be compelled 
to pay. ‘The same view was taken in Rasappa Pillai v. Doratswami Reddiar*. The 
meaning of the concerned words had been considered by the Calcutta High Court 
in Muthooranath Chottopadya v. Kristokumar Ghose’. The Court observed: “It is 
also argued that the words “ bound by law ” restrict the section to liabilities created 
by some statute, such as liabilities to pay revenue, but exclude liabilities which 
arise out of contracts by parties. That would be putting on the section far too 
narrow a constructior, because it was no doubt ener to include such a case 
as a lessee ing rent toa superior landlord for which the intermediate 
lessee. was lable unda a covenant.” In the case under review the Privy Council 
has given a liberal interpretation to the words and held that they would extend to 
any obligation which is an effective bond in law. It is pointed out that the words 
do not exclude those obligations of law which arise inter partes whether by contract 
or tort and are not confined only to those public duties which are imposed by 
statute or general law. i 


t 
l 





~-I- (19391) LL.R. 54 All 140. - - 4 (192 M.L.J. 88. - 
a. 380 a M.L 347. 5. en FLR. 4 Cal 369, 373. 
g- (1917) Í.L.R. 42 Bom. 93, 98. . , 


é 


IT] THE MADRAS LAW JOURNAL (N.1.C.). 19 
ARUMUGHAM CHETTIAR v. SEVUGAN CHETTIAR, (1950) 2 M.L.J. 159. 


This decision deals with the question whether section 151 of the Civil Procedure 
Code can be invoked in the matter of ordering security for costs in a suit. In the 
Civil Procedure Code of 1859 there was no provision for giving of security of costs 
by a plaintiff. But in Ram Coomar Coondoo v. Chundsr Canto Mukherjes?, Sir Montague 
Smith stated: ‘‘It is ordinary practice, if the plaintiff is suing for another, to 
require security for costs and to stay proceedings until it is given.” Section 382 
of Act XIV of 1882 and later still Order 25, rule 1 of the Crvil Procedure Code 
have provided for taking security from the plaintiff for the defendant’s costs. 
It provides for discretion being exercised by the Court in a pending suit only 
where the plaintiff does not reside in India or leaves India under such circum- 
stances as to afford reasonable probability that he will not be forthcoming 
when required to pay costs and possesses no sufficient immoveable property 
in India to meet a costs, or, where the plaintiff is a woman. On the question 
whether in cases not falling within the four corners of these provisions security 
for costs may be directed under the provisions of section 151, Civil Procedure 
Code there has been a sharp cleavage of judicial opinion. The difference is essen- 
tially one of approach. It has been held in many cases that the provisions of the 
Civil Procedure Code are not exhaustive. Durga Dihal Das v. Anorapt', Hukam 
Chand Boid v. Kamalanand Singh®, and do not purport to deal with every possible 
case. It has been argued that merely because the islature has provided for 
security being ordered in certain specified cases it could not thereby be intended 
that the Court’s inherent jurisdiction to make similar orders in cases not specifir 
cally provided for should cease. Assenoola v. Solomon*, Anandamoit Choudhurani v. 
Gokul Chandra Roy®, Hari Nath Singh v. Ram Kumar Bagchi*, Bomanji v. Nussertoanpt? 
All these decisions recognise the existence of such inherent power. In Chatarat 
Valiram v. The Sunday Timas*, it was held that the mere fact that a case does not 
fall within the fov1 corners of Order 25, does not prevent the Court from acting 
under section 151 ax dsbito justitiae and directing security for costs in cases not 
specifically provided for. But in Bkairabendra Nairain Deb v. Udai Narain Ded’, 
ee ., doubted whether such power exists. Referring to decisions which 
had so held, the learned Judge observed: “ With great respect it seems to me 
it is very doubtful if the inherent power of the Court can be called in aid in the 
present case. Had the Code been cutirely silent on the point, then possibly the 
inherent power of the Court might have been invoked but when the Code does make 
certain provisions for the taking of security for costs from the plaintiff, it seems to 
me that in those cases arid those cases only may costs be taken from the plaintiff, 
and that for security for costs to be demanded from the plaintiff the case must 
fall within the purview of Order 25, rule 1. We find in other parts of the Gode, 
as for instance, Order 41, rule 10, where provision is made for taking security for 
costs from the appellant, instances where he Code deals with the question of taking 
security from parties. In Order 25, che Legislature was dealing with the subject 
of security for costs by the plaintiff and there set forth cases in which security can 
be taken. Had the Legislature intended that in otber cases also security for costs 
could be taken from the plaintiff it would have, I presume, said so. I do not think 
the inherent power of the Court can be invoked in mattersfor which the Code 
does actually provide. The Legislature possibly did not allow security to be 
asked for from a plaintiff except in the exceptional cases given in Order 25, rule I. 
To hold otherwise would be to render the enactment of the Code superfluous”. 
On the merits, the Judge had agreed that it was not a case for the exercise of any 
inherent power, the transposition of a plaintiff to the category of defendants being 
by itself no justifiable ground for the purpose. In the instant case, this obiter dictum 
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has been followed. The learned Judge held that “it is not open ordinarily for 
Courts to invoke section 151, Civil Procedure Code and direct security for costs 
to be furnished ” (italics ours). The italicised word would seem to indicate that 
in special cases the applicability of section 151 may be permissible and the invoking 
of section 151 in cases not covered by Order 25, rule 1, may be taken not to have 
been finally ruled out, 


Moniswamit GOUNDAR v. SHAMANNA GOUDA, (1950) 2 M.L.J. 163. 


This decision deals with an interesting question of limitation law. Article 113 
of the Limitation Act prescribes a period of three years as the time within which 
a suit for the specific performance of a contract is to be brought. Under column g 
the time from which the period begins to run is “ the date fixed for the performance, 
or, if no such date is fixed, when the plaintiff has notice that performance is refused. 
The words “ date fixed ” have not been easy to understand. Do they mean the 
date by the calendar“or do they include a date which can be ascertained with refe- 
1ence to an event which is certain to happen? In Broom’s Legal Maxims the 
principle is stated ‘‘ that certainty need not be ascertained at the time, for if, in 
the fluxion of time, a day will arrive which will make it certain, that is sufficient ” 1, 
This is on the doctrine of id certum est quod certum reddi potest. ln Coke, one finds : 
** Although every estate for years must have a certain beginning and a certain 
end, albeit there appears no certainty of years in the lease, yet if by reference to 
a certainty it may be made certain, it sufficeth ; therefore if a man make a lease 
to another for so many years as J. S. shall name this is a good lease for years ; for 
though it is at present uncertain, yet when J.S. hath named the years, it is then 
reduced to a certainty.” Though as a general principle it has been so stated, 
it has not in the context of provisions analogous to Article 113 in English statutes 
found much acceptance. In `Duncombe v. Brighton Club Co. *® the Judges had to 
construe the words “ if such debt be payable by virtue of some written instrument 
at a certain time.” Under Lord Tenterden’s Act—3 and 4 Wm. 4 c. 42—section 28, 
a creditor would be entitled to interest only if the written instrument fixed a certain 
time for payment. It was held by a majority of the Court—Mellor and Lush, JJ., 
Blackburn, J., dissenting—that it is sufficient if a time or event is fixed, the date 
of which can be ascertained afterwards and that “ certain time”’ does not mean 
a named date.- Mellor, J., said: “I think, the object of the section was, not 
that the actual day should be ascertained on the face of the mstrument, but that 
the basis of the calculation which was to make it certain should be found in the 
instrument in writing ..... If the basis of the calculation is to be found in 
‘the written instrument, that is enough.” Lush, J., added: “‘It does not seem 
to me material whether that is done with reference to a named event on which 
payment is to be made or by naming the day.” The authority of this decision 
is to some extent weakened not merely by reason of the dissenting view of Black- 
‘burn, J., but also by reason of the fact that the Court had not noticed an earlier 
decision on the matter, of the Court of Exchequer holding differently. In Merchant 
Napbing Co. v. Armitage‘ under a charter-paity a ship was to load cargo at Colombo 
or Cochin from the charterer’s agents—a full and complete lading—proceed to 
London and discharge there, fire and other dangers of the sea excepted. A lump 
sum freight of £5,000 was to be paid after entire discharge and right delivery of 
‘the cargo, in cash, two months after the date of the ship’s report inwards at the 
Custom House. Part of the cargo loaded in accordance with the charter-party 
was lost by fire without any default of the master or crew and the remainder was 
delivered in London. It was held that the shipowner was entitled to be paid 
£ 5,000 and on the question whether interest was payable under section 28 of 3 
and 4 Wm. 4, c. 42, Lord Coleridge observed : ‘‘ We are of opinion that the plaintiffs 
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are not entitled to judgment for the interest. We do not think that the principal 
sum is payable ata ume certain. The judgment of the Gourt below will be afbrmed 
as to the principal sum, but reversed so tar as it relates to the interest.” In London 
Chatham and Dover Railway Co. v. South Eastern Railway Co., an award made under 
a joint traffic agreement between two railway companies determined that accounts 
should be rendered by cach company to the other in May ; that a payment of not 
less than 75 per cent. should be made on account of the balance appearing to be 
due on the face of the accounts so exchanged and that this payment should be 
made as soon after the Ist of June, as ible and not later than 15th June. The 
Court of Appeal—Lindley, Bowen and Kay; L.JJ.,—felt bound by the vicw 
by Lord Coleridge as more authoritative than the view of Mellor and Lush, JJ.» 
in the latter case. On an appeal from the decision of the Court of Appeal, the 
House of Lords affirmed that decision on the ground that on the facts it cannot 
be said that there was a sum certain payable at a time certain.» As to which 
of the views, that of Lord Coleridge or that of Mellor and,Lush, JJ., was more correct, 
different views were expressed, the balance being slightly in favour of the former. 
Lord Herschell, L.C., observed: “I do not think it is necessary to express any 
decided opinion as to which of those views is the correct one. Undoubtedly the 
decision of the Exchequer Chamber supported as it is by the concurrence of Black- 
burn, J., arrived at independently and in ignorance of the decision of the Exchequer 
Chamber, is authority of great weight ; and J should not dissent from such a body 
of authority without very serious consideration. But, my Lords, in the present 
case I do not think it necessary to decide between those two differing views, because 
even if the view of the law taken in Duncombe’s case*, by the majority be more accurate 
than the view expressed by Blackburn, J., in that case and ‘by the Exchequer 
Chamber in Armitage’s case*, I do not think that here it can be said that there was 
a sum certain payable at a time certain by virtue of a written instrument.” Lord 
Watson agreed with the Lord Chancellor. Lord Morris said: “I entirely concur 
in the judgment of the Exchequer Chamber in the case of Merchant Shipping Co. 
v. Armitage.©’? Lord Shand stated: “I confess .... the case of Duncombe 
appeals much more forcibly to my mind than what was said by the Exchequer 
ber and to a certain extent said without any reasons being given.” It 1s 
thus clear that the words “ payable at a time certain ”? have provoked conflicting 
views with the balance being in favour of the narrower view, as having been accepted 
by the Court of Appeal and bypassed in the House of Lords. The instant decision 
has noticed Duncombe’s case? only. It treats that as stating the law in England. 
It may be that if the other English authorities had also been taken note of, there 
might have been fuller consideration. Turning to the decisions dealing with 
the words “ date fixed ” in Article 113, in India, a number of them have adopted 
a liberal construction. In Muhiuddin Ahmed Khan v. Majls Rai’, a vendor had 
offered to sell and the vendee to buy contingent on the veador’s title being decreed 
in a suit then pending. The decree in the suit was in the vendor’s favour. The 
plaintiff sued to enforce the execution of the sale deed by the vendor. It was ` 
held that Article 113 applied and the date of the decree of the High Court on 
which the contract was contingent should be taker as the date fixed. This would 
mean that date fixed need not be with reference to the calendar. In Pindtprolu 
Soorapparaju v. Pindiprolu Veerabhadrudu®, in an arrangement between two brothers 
it was provided inter alia: “ we shall after the death of Rajagopal’s widow divide 
into two equal shares the land.” The widow died in May 1891. It was held 
that the agreement was one between two expectant reversioners to divide when 
the reversion fell in. At the death of the widow, the plaintiffs only remedy was 
to sue the other for specific performance of the contract and the right became 
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barred within 3 years of May, 1891. In Kashi Prasad v. Chhabi Lal, Mukherji, 
Ag. GJ., observed : “The first question that arises is whether the date fixed for 
the performance must be a date fixed in the contract itself which is to be specifically 
enforced so that the date fixed would be a date fixed by express contract, 
or whether the date fixed may be a date which the parties may have fixed by neces- 
sary implication without stating ressly what it was. We are of opinion that 
it must be a date clearly mentioned in the contract whether the said contract be 
oral or in writing. The force of the word ‘fixed ’ implies that it should be fixed 
definitely and should not be left to be gathered from surrounding circumstances 
of the case °, The instant decision accepts this last enunciation and holds it 
consistent with the date being fixed by reference to an event mentioned in the 
contract. It overlooks that the passage cited above refers to a date being clearly 
mentioned in the contract and not to an event by reference to which the date 
may be taken as fixed. In Alopi Parshad v. Court of Wards? the arrangement was 
that B should finance A’s litigation and in consideration thereof get a certain share 
of the property after the passing of the decree. It further provided that if there 
was an appeal to the Privy Council, B should be entitled to a larger share. On 
roth May, 1925, a decree in favour of A resulted. Holding that inasmuch as 
the decree was liable. to be taken on appeal, the date of the decree could not be 
regarded as a date fixed. The decision under review has dissented from this view. 
In Mallikarjuna v. Parthasaradhi?, also, the meaning of the words “date fixed ” 
came up for consideration, The arrangement was stated to be an undertaking 
by a n to execute the sale deed when both of his brothers who were studvi 
elsewhere returned to the village for the next vacation (May-June). It was hel 
that the contract could be regarded as one with a date fixed for its performance 
within the meaning of Article 113. It was much too indefinite to be regarded as 
fixing a date for the performarce of the contract. Having regard to the exposi- 
tion on analogous language, in the English decisions and the somewhat conflicting 
ee in this country, the matter may have probably to be more fully 
consi 


VENKATARAMAN v. PUSHKALAMMAL, (1950) 2 M.L.J. 171. 


The Madras Hinuu Bigamous Marriage Prevention and Divorce Act of 1949 
lays down in section 4 : ‘‘ Notwithstanding any rule of law, custom or usage to the 
contrary, any marriage solemnised after the commencement of this Act between 
a man and a woman either of whom has a spouse living at the time of such solemnisa- 
tion, shall be void, whether the marriage is solemnised within or outside the Pro- 
vince of Madras. The section makes monogamy equally obligatory for man as 
well as woman. The venue of the marriage is immaterial. The Act does not 
however make any provision for the venue of the trial of the offences committed 
under it. Nor does the Act deal with the jurisdiction of Courts to try offences 
under the Act. Turning to the Criminal Procedure Code, section 177 has pro- 
vided that “every offence shall ordinarily be inquired into and tried by a Court 
within the local limits of whose jurisdiction it was committed ”. It would thus 
seem that this provision will govern- unless there is different provision either in 
the Code itself or in the special enactment creating the offence. Mst. Bhagwat v. 
King-Emperor*, Mrs. B had been married to one D within the jurisdiction of Shahabad 
District in Behar and Orissa and seven years later she was charged with having 
married a second time one in a place in Bengal. It was held that the Court of 
the Sessions Judge at Arrah (Behar) can have no jurisdiction to try the woman for 
the offence committed in Bengal. In Emperor v. Goverdhan Redkaran®, the question 
was whether the Court in Ahmedabad had jurisdiction to try an offence of bigamy 
alleged to have been committed within the jurisdiction of East Kandesh District. 


a ts fe 
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It was held that the word ‘ordinarily ’ in section 1 177 of the Criminal Procedure 
Code meant ‘except in the cases hereinafter provided to the contrary’ and the 
Ahmedabad Court will have no jurisdiction to try the case. The same view has 
been taken in Ramnarain Baburao Kapur v. Emperor}, There a woman discarded 
by her husband and living with her father and brother in Madras fell in love with 
the accused and eloped with him to Bombay. A conviction of the accused under 
section 498 of the Indian Penal Code was set aside as illegal inter alia on the ground 
that the Court in Bombay had no jurisdiction to try in ect of an offence com- 
mitted, if at all, outside the territorial limits of the jurisdiction of the Court. It 
was observed: “‘‘The taking and enticing, if there was any, obviously took place 
in Madras and the Magistrate in Bombay had no jurisdiction to the offences. 
It is laid down in section 177 of the Code that every offence shall ordinarily be 
inquired into and tried by a Court within the local limits of whose jurisdiction 
it was committed. It has been repeatedly held in cases under section 361, Indian 
Penal Code (where the same words are used) that the taking in these cases is not 
a continuing offence but is complete as soon as the person concerned is out of the 
keeping or control of the guardian. ‘The same applies to enticing also . ; 
The word ‘ordinarily’ in section 177 means ‘except where aha ea otherwise 
in the Code’’’. ‘The rule has been stated in almost the same way by Spencer, J., 
in Kochunnt Elaya Nair, In re?. ‘The learned Judge observed : “ The ord rul 
as to jurisdiction is the area within which the offence is committed and not the 
place where the offender may be fcund that determines the Court which has juris- 
diction to try the offence’. In Verghase In re?, it was pointed out that an a 

ab inconvenienti will be of no avail when the provisions of law are sufficiently clear 
or imperative and a pled of jewels in Bri itish India who commits a criminal 
breach of.trust by sub- ing them in a Native State cannot be tried for that 
offence by the British Indian Court without the certificate of the Political Agent 
of that State as required by section 188 and the fact that a part of the consequences 
of the offence has ensucd within the jurisdiction of the British Indian Court cannot 
affect the question of jurisdiction. The view taken in the decision under review 
that, where the offence of bigamy attracting section 4 of the Madras Act VI of 1949 
was alleged to have been committed at Trivandrum, the Se pio at Trichino- 
poly will have no jurisidction to try the offence is thus in a ith the principles 
set out supra. 


ARASAPPA PILLAI v. ‘T'HANDAVAN PLAI (1950) 2 M.L.J. 173.. 


The effect of the insolvency of the manager of a joint Hindu family has been 
the subject of much misurderstanding in the past. Two factors had in the main 
contributed to lack of clarity. One was the erence in the nature of the statu- 
tory ra id bau specifying the effect of ee according as it was within the 

ency Towns or in the mofussil. The other turned upon the fact whether 
the manager was a father-manager or an ordinary manager. An ordinary manager 
can bind the joint family by a sale of ey ee for the discharge of debts 
payable by the family. But in the case of a fa er-manager, by reason of the pious 
obligation doctrine the father could sell the son’s interest in the joint family pro- 
erty for payment of his debts incurred for purposes neither illegal nor immoral. 
in Rama Sastrulu v. Balakrishna Rao*, the question was whether the right ofa 
of a joint Hindu family to sell famil Ee assets to discharge debts which are payable 
out-of the joint estate devolves on Official Receiver when the 
been adjudicated an insolvent under the Provincial cates A Act. The ae 
tion was answered in the negative. Section 2 (e) of the Presidency Towns Insol- 
vency Act states: “Property includes any property over which or the profits of 
which any person has a disposing power which he may exercise for his own benefit ”’, 
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The woiding of section 2 (d) of the Provincial Insolvency Act is absolutely indenti- 
cal. Section 17 of the Presidency Act states : “On the making of an order of 
adjudication, the property of the insolvent wherever stituate shall vest in the Official 
Assignee and shall become divisible among his creditors”. ‘The corresponding 
rovision in the Proviccial Act—section 28 (2)—is practically the same except 
or a slight difference in the wording at the commencement. Section 52 (2) of 
the Presidency Act provides that subject to the provisions of sub-section 1 the 
property of the insolvent shall comprise certain particulars one of which is “ the 
capacity to exercise and to take proceedings for exercising all such powers in or 
over or in respect of property as might have been exercised by the insolvent for his 
own benefit at the commencement of his insolvency or betorce his discharge ”. 
The Provincial Act did not carry any correspording provision. In Sat Narain v. 
Behari Lal, the Privy Council had held that on the insolvency of the father, the 
joint family property of himself and his sons will not vest in the Official Assignee 
but ‘“‘it may be that under the provisions of section 52 or in some other way that 
property may, in a proper case, be made available for payment of the father’s 
just debts ; but it is quite a different thing to say that by virtue of his insolvency 
alone it vests in the assignee °”. ‘This meant in effect that the father’s power to 
sell joint family property to pay his “just debts ” was definitely not “‘ property ” 
within the meaning of section 2 (6) or section 17 of the Presidency Act.’ In Sat 
Narain v. Sri Kishen Das?, it was pointed out by the Privy Council that there was 
no provision outside section 52 which enbles the Official Assignee to sell joint 
family property to pay debts. The decisions, if carefully read, make it clear (1) 
that the father’s power to sell joint family property is not in itself * property ’ within 
the meaning of the Presidency Act; (ii) that the Official Assignee cannot utilise 
that power except under section 52; and (iii) the range of the power is confined 
to the father’s ‘‘just debts.” It follows that the power which the father may 
have qua manager of joint family to sell family assets for meeting family debts is 
not touched upon in either of the Privy Council decisions. It ıs also clear that 
under section §2 it is only a power exercisable “for his own benefit” by the insolvent 
that can be exploited by the Official Assignee. In In re Taylor's Settlement Trusts, 
Public Trustee v. Taplor?, the meaning of the words “‘ his own benefit” in the 
context of section 38 (b) of the Bankruptcy Act in England which has been adopted 
word for word in section 52 (2) (b) of the Presidency Towns Insolvency Act was 
considered by Eve, J. There a settlor by a voluntary settlement directed the 
Public Trustee to whom he had transferred certain funds to accumulate and invest 
the income thereof subject to a proviso under which the settlor reserved to himself 
power, by notice given to the Trustee to require the income of any year to be paid 
as to one moiety to himself and as to the other to a lady who afterwards became his 
wife. In January, 1927 the settlor gave such notice. In August, 1927 È. 
adjudicated bankrupt. The question arose whether the power was one which at 
the date of the bankruptcy can properly be described as one which might have been 
exercised by the bankrupt for his own benefit. Eve, J., said : “ I do not think it is. 
The bankrupt cannot exercise it for his own benefit alone during his wife’s lifetime. 
He can only exercise it for their mutual benefit, and although if he does exercise 
it, any benefit he may derive therefrom will pass to the trustee, I do not think a 
power to appomt to oneself and another can properly be described as a power 
to appoint for one’s own benefit. I think the operation of the sub-section is limited 
to powers capable of being exercised for the benefit of the bankrupt alone.” In 
the light of this it is clear that while the father’s power to sell the son’s intrest 
will be within the purview of section 52 (2) (b), the father’s power to sell family 
assets for meting family debts will not. Nor will an ordinary manager’s power 
to sell family property for meeting family liabilities be within section 52. 





t. (12H 47 M.L.J. 857: LR. 52 I.A. 22: 984: 1.L.R. 17 Lah. 644 (P.C). 
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there being no provision corresponding to section 52 (2) (b) in the Provincial Act, 
even the father’s power to sell the son’s interest for his “ just debts’ cannot pass 
to the Receiver. It is in the light of this background that the observations in 
Rama Sastrulu’s cass 1, concerning the desirability of removal of the difference between 
the two Acts by the Central Legislature must be understood, though Leach, C.J., 
had used language which did not keep the distinction between the power a 
father and the power of an ordinary manager always clear. It is true that the new 
section 28-A was introduced into the Provincial Insolvency Act in response to this 
suggestion, by Act XXV of 1948. The result of the insertion of the new section 
can only be to give the same power to the Official Receiver as to the Official 
Assignee in the matter of the father’s power to sell the son’s interest. The obser- 
vations of Gentle, C.J., in Venkata Reddi v. Surpanarayanamurifi*, suggesting that 
the power of a manager of a joint Hindu family to sell the family property in the 
circumstances permitted by the Hindu Law undoubtedly does on insolvency 
devolve pursuant to section 52 (2) (b) of the Presidency Act are not justified. The 
case under review makes it clear that section 28-A of the Provincial Insolvency 
Act introduced by Act XXV of 1948 would not apply to cases of insolvency of a 
manager other than the father of a joint Hindu family. 


Moora NAICKER v. VENKATASWAMI Naru, (1950) 2 M.L.J. 194. 


This case holds that where stay of execution has been ordered on the judgment- 
debtor depositing the decree amount into Court with liberty to the decree Holder 
to draw the amount only on giving security and the amount is not drawn, interest 
on the decree amount will not cease to run. The case follows the principle stated 
in Peri Chettiar v. Veerappa Chettiar’, by Mockett, J. There the learned 
Judge had observed: “ Order 24, rules 1 to 3 of the Civil Procedure Code deals 
with payments in satisfaction which imply an admission of liability. In that case 
it is provided by rules 2 and 3 that notice should be given to the plaintiff and after 
notice, interest should not run against the defendant. This is clearly a most just 
provision, because from the moment of payment in the money virtually becomes 
the property of the plaintiff, since he will be able to take it out of Court. In this 
case the money was paid into the Court on a petition by the judgment-debtor 
himself and he thereby obtained the advantage of a stay. The money did not 
become unconditionally available to the decree-holder. In such cases it may 
well be that although it is easy for a judgment-debtor to pay the money into Court 
thereby obtaining the advantage of a stay the decree-holder has not the means to 
give security. The position is that whether interest runs or ceases to run is a matter 
for special order.” 


[END oF (1951) 2 M.L.J.] 
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NOTES OF RECENT CASES. 


Rajamannar, C.F. Narayanan Nair v. Karunakaran Nair, 
23rd February, 1951. G.R.P. No. 1079 of 1949. 
Madras Hindu Religious Endowments Act (II of 1927), section '76—Sanction under 

— Jurisdiction of Board and Province of Civil Court. 

It is for the Board as a statutory body entrusted with the duty of considering 
an application for sanction under section 76 of Madras Hindu Religious Endow- 
ments Act (II of 1927), to first consider the matter and the province of the 
Court is only to examine that order and sec if it is necessary to modify or to cancel 
it 

Parvata Vardhanamma v. Villa Subba Rao, (1949) 1 M.L.J. 382, approved. 

Where the Board’s order is set aside with a direction that it should consider 
afresh the application for sanction, it is not proper to mulct the opposite party 
with heavy costs in a matter in which the Judge did not decide on the merits. 

N. Sundara Ayyar for Petitioners. ° 

D. A. Krishna Variar, M. Seshachalapathi and T. E. Raman Nambisan for Res- 


pondent. 
K.S. — Revision petition dismissed 
but order for costs set asides 
hava Rao, F. Sambayya v. The Official Receiver, Guntur. 
19tk March, 1951. G.R.P. No. 1655 of 1949. 


Provincial Insolvency Act (V of 1920), section 51 (1)—“* Realised ’—Meaning— 
‘Mere order sending for moneys of the judgment-debtor—Not tantamount to_an order “‘ realising 
‘the assets ”. 

There is nothing in legal principle or in the ordinary meaning of the word 
“ realised’? such as would render the mere order sending for the moneys of the 
judgment-debtor tantamount to an order realising the assets within the meaning 
of sub-section (1) of section 51 of the Provincial Insolvency Act. 


A. V. Krishna Rao for Petitioner. 
N. Subrahmanyam for Respondent. 


K.S. — e Petition dismissed. 

[F.B.] 
Satpanarayana Rao, Panchapagesa Sastry, Viswanatha Peramanayakkam Pillai v. 
Sastri, Raghava Rao and Panchapakesa Ayar, F]. Sivaraman. 
22nd March, 1951. . S.A. No. 2187 of 1947. 


Hindu Law—Alenation by father or manager—Binding portion of consideration very 
much less than the necessity or bensfit—Equites—How adjusted. 
It is always difficult for the father or manager of the family to sell exactly that 
extent of property which is gufficient to meet the particular necessity. Some 
NRC 
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margin, therefore has to be allowed and if a large part of the consideration for the 
sale or mortgage has been applied for purpose binding on the family and if the 
alienee acts in good faith and it can be shown that the sale was justified by legal 
necessity, the sale may be upheld in its entirety. It is not always casy to fix the 
proportion of the consideration which must be established to justify the sale in such 
circumstances. It is a question which must be decided on the facts of each case. 
(Vide cases referred to in footnote at page 468 of Mayne’s Hindu Law, Latest edition.) 


If however the binding portion of the consideration is very much less, the equities 
of the alience will be adjusted in the suit by the alienee for partition or suit by a 
coparcener impeaching the sale. The entire item sold may be allotted, if it does not 
otherwise prejudice the rights of the coparceners, to the share of the manager or 
the father who alienated the property and the burden discharged from and out of the 
consideration may be adjusted between the father or manager on the one hand and 
the other coparceners on the other as the debts due by the family have to be 
considered in such an action. The alienee may also get the share of the 
alienor allotted to him with a direction that the other coparceners should 
pay to the alienee their proportionate share of the burden. The coparcener 
disputing the alienation may institute a suit for partition claiming his share 
in the alienated item thereby admitting the right of the alienee to the 
share of the alienor. As the suit is for a general partition in which the debts 
and liabilities have to be adjusted even in such an action the coparcener disputing 
the alienation may be made liable to pay to the alienee the proportionate part 
of their liability which has been discharged from the consideration for the sales 

assuming that the property was not undersold by the manager or the father.) 

ven. if it is established that in fact the consideration for the sale was grossly-inade- 
quate, there is no reason for not allowing the alienee to retain possession of the share 
of the alienor which is admitted by the very frame of the suit. It makes no differ- 
ence even if the frame of the suit was for a general partition without the qualification 
viz., that the coparcener impeaching the transaction admits the right of the alience 
to the extent of the alienor’s share. The alienor himself in such a contingency 
cannot get rid of his own act in underselling the property and there is no reason 
or justification for permitting a third party like a coparcener to impeach the trans- 
action on the ground that it was undersold so long as the share of the alienor bears 
the proportionate share of the common burden which, of course, is to be met by 
the alienee who stands in the shoes of the alienor. Itis the undoubted right 
of a coparcener under Hindu Law to alienate for consideration his interest in the 
property, but it is not open to him to make a gift of it as the very foundation of the 
alience’s equity is the payment of consideration. 

Obtter.—Venkatapathi v. Peppia, I.L.R. 51 Mad. 824 and Marappa Goundan v. 
Rangaswamt Goundan, I.L.R. 23 Mad. 89, overruled. Vadivelam v. Natesam, I.L.R. 
37 Mad. 435 approved. 

Even as amended by the Act of 1929, Section 44 of the Transfer of Property 
Act has not the effect of overriding the Hindu Law and would not entitle the alience 
from a member of the joint Hindu family to claim joint possession of the alienor’s 
share as a tenant-in-common by virtue of that section and his only right is to obtain 
by a suit for partition the share to which his alienor would be entitled. 193 Mad. 
275 and 31 M.L.J. 275 are still good law. ; 


Mayne’s Hindu Law, page 499 dissented from. 


The alienation by a coparcener of his share has not the effect of dividing - 
the status of the family. Nor does the status of the insolvency of a coparcener bring 
about a division in the status of the family. i 


T. M. Erishnaswami Ayyar, R. Seturama Sastri and P. Boopathi for Appellant. 


E. V. Venkatasubrahmania Ayyar, K. Veeraswami and V. P. K. Nambiar for ist 
Respondent. l 


K.S. ——— Appeal allowed. 


Govinda Menon and Chandra Reddy, 77. Seetharamayya v. Kesavayya. 
26th February, 1951. A.A.O. No. 339 of 1948, etc. 
Provincial Insolvency Act (V of 1920), section 44-——Release of insolvent father from 

all debis—If extinguishes liability of son liable under a decres along with the father. 

The debt as such is not extinguished by a discharge under section 44 of the 
Provincial Insolvency Act but it only releases the insolvent from all liability keeping 
alive the liability of the other debtors jointly liable with him. It therefore follows 
that the liability of a person jointly bound is not extinguished despite the discharge 
of the insolvent. Whatever might be the position prior to the decree, when the 
obligation of a Hindu son to pay his father’s debts fructifies into a decree it imposes 
a joint liability on the son along with the father. The discharge of such father 
from liability under section 44 of the Provincial Insolvency Act has not the effect 
-of extinguishing the son’s liability under the decree. : 

Obiter in 1926 Mad. 1106, approved. Decision of Panchapakesa Ayyar, J.,-in 
G.M.A. No. 103 of 1947, disapproved. . 3 

D. Narasaraju and T. V. R. Tatachari for Appellants. 

M. S. Ramachandra Rao, A. Sundaram Aiyar, Ch. Suryanarayana and Ch. Rama- 
krishna Rao for Respondents. 


K.S. l —— Appeals dismissed. 
Raghava Rao, F. `. Karunambal Ammal v. Ghellaya Gurukkal. - - 
15th March, 1951. A. A. A. O. No. 94 of 1942 & C.R.P. No. 638 of 1948, 


Civil Procedure Code (V of 1908), sectton 52—Earnings of heirs of gurukkal in temple. 
Jor archakatoam—lIf can be attached as assets of deceased gurukkal. 

The earnings of the heirs of a certain gurukkal in a temple which are in the 
shape of presents by devotees for archakatvam service rendered by them are not 
‘liable to be attached as assets of the deceased gurukkal in their hands under a decree 
passed against them with reference to such assets. 

I.L.R. 58 All. 457 and 46 M.L.J. 261: I.L.R. 47 Mad. 411 (F.B.), referred 


K. S. Ramamoorthy and Ff. Vaitheeswaran for Appellant. 
V. C. Viraraghavan and E. R. Kriskaan for Respondents. 


K.S. — Appeal and Petition dismissed. 


Raamannar, C.F. and Pattu Chettiar v. Additional District 
Somasundaram, F. Magistrate, Chingleput. 
20th March, 1951. G. M. P. Nos. 10903 and 10904 of 1950. 


Cinsmatograph Act (II of 1918), section 5 (3)—Licensing authority—Discretion to grant 
or refuse licences—Limats. 

In the Indian Cinematograph Act of 1918, apart from the two restrictions 
contained in clauses (a) and (b) of sub-section (1) of section 5, sub-section (3) 
‘gives an absolute discretion to the licensing authority to grant the licence to such 
Persons as it thinks fit and it follows that it can refuse to grant to such persons who 
in its opinion are not fit. (1911) 2 K.B. 1131; distinguished. It cannot be said 
that it ıs only in the two contingencies mentioned in clauses (a) and (b) of 
section 5 (1) of the Act that a licensing authority can refuse to grant a licence 
and that in every other case the licensing authority is bound to grant a licence. 


V. Seshadri and K. Vaitheeswaran for Petitioner. 
Vepa P. Saratky for the State Gounsel (John and Row) for Respondent. 


Be —— Applications for issus of writs of 

l mandamus and certiorari dismissed. 

Balakrishna Ayyar, J. Moidin Kutty Musaliar v. Kunhikrishnan. 
_ 20th March, 1951. A. A. A. O. No. 152 of 1949. 


Malabar Tenancy Act (XIV of 1930), section e A eviction from kouse and 
Space around it giving measurement according to carpenters’ kole (roughly a yard)—Defendani 
NRC. j 


tie 
n 
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offering to purchase kudiyi Decres tn favour of defendant with measurements of property 
according to 6 foot tole permissible. 

In a suit by a landlord to evict a tenant from a house and some space around 
it situated in a larger area belonging to him the plaint schedule gave the dimension of 
the property in carpenters’ koles (of roughly a yard). On the defendants offering 
to purchase ihe kudiyiruppu a decree was passed giving the dimensions in koles of 
6 feet. 


Held, under section 33 of the Malabar Tenancy Act in suits for eviction relating 
to only a portion of it the tenant is not entitled to purchase the landlords’ rights 
in the entire area of which the suit claim relates to a portion. The right given to 
the tenant is the right to buy the kudiyiruppu which naturally means the kudi- 
yiruppu in respect of which the action has been brought. 


Moreover the Gourt has no jurisdiction to make an order in respect of properties. 
not included in the suit before it. 


K. Kuttikriskna Menon for Appellant. 
N. Sundaram Ayyar for Respondent. 


K.S. —— Appeal allowed 
' Balakrishna Ayyar, F.. Sethurama Ayyar v. Palanivelu Padayachi. 
|, ‘21st Marck, 1951. _G.R.P. No. 766 of 1949. 


Promissory note—Endorses of—Right to sus legal representative of promisor without 
assignment of debt. 

It is wrong to say that the endorsee of a promissory note cannot sue the legal 
representative of the deceased promisor unless he obtains an assignment of the 
debt. The endorsce is entitled to a decree against the assets of the maker—not 
merely against his separate assets but also against his share in the family estate 
jn the hands of the defendant. ) 


A decree can be passed against the assets of the maker., 
T. S. Ruppuswami Aiyar for Petitioner. 
E. V. Ramachandra Aiyar for Respondent. 


K.S. — Petition allowed. 
Basheer Ahmed Sayeed, 7. i Kaliammal v. Nachammal, 
aik March, 1951. S.A. No. 305 of 1949. 
Husband and wife—Decres for maintenance—Resumption of cohabitation —E fact 

— Wife if can execute decres for past maintenance. 

After reunion and resumption of cohabitation between the husband and wife, 
the decree for maintenance obtained by the wife previous to such resumption of 
cohabitation becomes entirely ineffective mainly for the reason that the very basis- 
on which the decree had been obtained had been demolished and had ceased to be 


and the cause of action did not survive, in order to enable a continuous enforce-- 
ment of the decree. 


. _ Gase-law discussed. (1943) 2 M.L.J. 359, (1948) 2 M.L.J. 579 and (1947) 
M.W.N. 132, distinguished. 


The entire decree for both past and future maintenance becomes wiped out- 
by reason of the resumption of cohabitation. 


P. S. Katlasam and P. Rajamanickam for Appellant. 


E. S. Destkan, T. R. Ramachandran, P. S. Balakrishna Aypar and P. S. Rama- 
chandran for Respondents. 


K.S. ` n S Appeal allowed. Leave refused.. 


T 


E 


Satyanarayana Rao and Viswanatha Sastri, FF. Subba Rao v. Commissioner 
28th March, 1951. of Income-tax, Madras. 


Gase Refd. Nos. 32 of 1948 and 31 of 1950. 

Income-tax Act (XI of 1922), section 59—Rules under—Rules 2 and 6—Validity and 
Scope. 

Per Viswanatha Sastri, F.1 (Satyanarayana Rao, J., contra).—Rules 2 and 6. 
of the Rules framed under section 59 of the Income-tax Act preclude an authorised 
agent of a partner from signing an application on his behalf for the registration 
of a firm or for the renewal of a certificate of registration and the rules are intra vires 
the rule making authority. 

K. Bhimasankaram for Applicants. 


C. S. Rama Rao Saksb for Respondent. 


K.S. ——— Questions answered against the assesses. 
Panchapakesa Ayyar, F. Mohamad Ibrahim v. Saidani Bi. 
28th March, 1951. Cr.R.G. No. 519 of 1950. 


(Gr.R.P. No. 496 of 1950). 


Mahomedan Law—Applicattion by oe for khula dtvorce—Subsequant presentation 
of application for matntenance—If revocation of application for khula—Ulimate khula divorce 5. - 


—Efject on maintenance right. ev a. 


The filing of a subsequent application for maintenance will not act as an-implied. 
revocation of a khula application by the wife to the husband. Any revocation 
must be communicated to the offeror and not to third parties. As the khula appli- 
cation was open for acceptance, after the acceptance of it by the husband after the 
maintenance application, the wife cannot be granted any maintenance as she had. 
given up all her claims to maintenance in the khula application. 

A, Nagarajan and A. Viswanathan for Petitioner. 

P. V. B. Mam for Respondent. 

The State Prosecutor (Govind Swaminathan) on behalf of the State. 


K.S. Order modified- 
Somasundaram, F. Aravamuda Ayyangar v. Santhanakrishnan. 
11t April, 1951. ; Cr.R.G. No. 1142 of 1949. 
(Cr.R.P. No. 1075 of 1949). 

Penal Code (XLV of 1860), section 499, Exception g—Statemsnt in affidavit in support 
of application for transfer—If falls under Exception 9. 

Statements made in an affidavit in support of an application for transfer wil] 
be allegations made for the protection of the interest of the party making it and if 
made in good faith is clearly covered by Exception g of section 499 of the Penal 
Code and an acquittal of the person making such statement of the offence of defa- 
Imation is right. 

C. Narasimhachanar and V. S. Rangaswamt Aiyangar for Petitioner. 

S. Krishnamurthi and Vepa P. Sarathi for Respondent. 


The Public Prosecutor (V. T. Rangaswami Aiyangar) for the State. 


K.S. — Petition dismissed. 
Rajamannar, C.F. and Somasundaram, 7. Price, Official Liquidator, Andhra. 
17th April, 1951. Paper Mills v. The State of Madras. 


O.S.A. No. 57 of 1950. 
Companies Act (VII of 1919), section 179 (1)—Application for leave to fils a. suti— 
Considerations for Court. 
Be nny er ony gran eae) to prevail according to section 66-A of the Income- 
¿15 


» 
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Section 179 (1) of the Companies Act was intended to prevent frivolous and 
-wasteful litigation by an Official Liquidator. But the Gourt when approached 
by the Official Liquidator for sanction to institute a suit cannot decide on the 
merits of the case. 

Though leave under section 179 is not a mere formality there is nothing 
improper in the Official Liquidator, if he bona fids believed that there was a fair 
claim which he could put forward on behalf of the Gompany making every prepa- 
ration for the institution of pe (by issuing notice and preparing a plaint) before 
applying for sanction. There is no reason why the Official Liquidator should 
first obtain sanction and then prepare his case. 

There is no justification for issue of notice of an application under section 179 
of the Gompanies Act to the defendant in the proposed suit. Such an application 
is one between the Official Liquidator and the Gourt. It is unreasonable that the 
party against whom a suit is proposed to be filed should be given an opportunity 
“to oppose an application by the Official Liquidator to institute the suit. 

Messrs. Short Bewes & Co. for Appellant. 

State Counsel (John and Row) for Respondent. 


K.S. —— ~- Appeal allowed. 
Balakrishna Apar, J. Natesa Ayyar v. Kothandarama Ayyar. 
17th April, 1951. G. R. P. No. 154 of 1951. 


Madras Civil Courts Act (LIT of 1873), section 14—Suit for ‘lela: on footing that 
plaintiff is in possession of the property—Value for purposes of juris icti 

The value for the purposes of jurisdiction in a case where the plaintiff sues 
for partition on the footing that he is in possession of the property is the market- 
value. 

(1941) 2 M.L.J. 567, followed. 

. S. Kup ; Ayyar and R. Swaminatha Ayyar for Petitioner. 
K. S. Ramamoorthy and V. Seshadri for 1st Respondent. 


K-S. = Suit remanded. 
Satyanarayana Rao, J. Masenu v. Narasamma. 
17tk April, 1951. A. A. O. No. 299 of 1949. 


Workmen’s Compensation Act (VIII of 1923)—Owner of boat entering into contract 
with X that in consideration of X paying ths owner Rs. 600 as hire the boat should be allowed 
‘to carry 500 bales of palmyra fibre from Kakinada Port to Tuticorin which X had agreed to 
‘carry on behalf of another company for hire of Rs. 1,500—Workman killed by accident in 
rough weather while boat was returning empty—Ownsr, if lable for compensation. 

The owner of a boat entered into a contract with X that in consideration of X 
paying the owner Rs. 600 as hire the boat should be allowed to carry 500 bales of 
Dlana Gbre from Kakinada Port to Tuticorin which X had agreed to carry on 
behalf of another company for hire of Rs. 1,500. The owner was not to be res- 
ponsible for the expenses of the trip and salaries of the crew, etc. If the bales to be 
carried were more than 500 the owner should be paid one-third of the hire received 
in excess and should similarly be entitled to any hire which might be received 
by X on his return trip to Kakinada if any goods should be carried on the return 
voyage. The boat reached Tuticorin safely and while returning empty had to 
face rough weather when a member of the crew fell down from the boat and died. 
‘The widow of the deceased applied for compensation impleading only the owner 
‘of the boat but not X who hired the boat. 

Held, the terms of the agreement between the owner of the boat and XY are 
wholly inconsistent with either the relationship of partners, or the relationship 
‘of master and servant or that of agent and principal. The contract being a mere 
demise of the boat the owner cannot be made liable for the payment of the com- 
pensation. (1919) 2 Irish Reports 385, distingui . 

C. Rama Rao for Appellant. 

R. Venkataraman for Messrs. Row and Reddy for Respondent. 


K.S. a Appeal allowed. 
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Bashesr Ahmed Sayeed, F. Muthukumaran Chettiar v. Palaniappa Chettiar. 
18th April, 1951. A. A. O. No. 107 of 1949. 


Furisdiction—India and Burma becoming Independant Sovereign Republics—Effect on 
decree already transferred by Court in Burma to Court in India ja execulton—Execution 
proceedings in Indian Couri—If can be continued. 


An original decree R ae by the Pyapon District Gourt in Burma before its- 
separation was transf to the District Gourt of Ramanathapuram which 
Gourt in turn transferred the decree for execution to the Subordinate Judge’s Gourt 
of Devakota on 19th November, 1940. On 15th June, 1946, the judgment-debtor’s 
property was sold in execution and cel by the decree-holder himself. ‘The 
sale was confirmed and sale certificate issued on 1gth August, 1946. The auction- 

having died on 13th August, 1947, on 5th April, 1948, the legal 
representatives of the auction-purchaser applied to be brought on record and for 
delivery of possession to them. Meanwhile, Burma and India became independent. 
On a question as to the jurisdiction of the Devakota Subordinate Judge’s Gourt 
to entertain the application by the legal representatives, 


Held, unless and until it is shown that the previous relationship that existed 
between India and Burma has been sundered or cut off by any act of either of the 
States there is no reason to believe that the previous agreement has ceased to be 
in operation. Article 227 of the Burma Constitution provides that the Union 
- shall honour all legitimate obligations arising out of the treaties or agreements 
which were in force prior to the commencement of the Gonstitution provided such 
other State honours any reciprocal obligations towards the Union. In the absence 
of any action on the part of the Indian or Burma Union there is nothing to prevent 
the Courts in India from continuing to execute decrees of Burma Gourts which 
stood transferred to the Courts in India during the period when Burma was the 
reciprocating territory and which are still continued to be seized by the Courts 
m India. Unless it is proved that action has been taken under Article 372 of the 
Constitution of India in respect of decrees that were transferred from the Courts 
in the reciproca territories consequent upon Burma and India having become 
Sovereign Independent Republics, it will be reasonable to hold that the execution 
of decrees, which ich have not been retransferred to the Courts in the other countries, 
is permissible and that the parties to such decrees will be entitled to make appli- 
cations in the nature of execution proceedings. It is unnecessary that the parties 
should resort to separate suits in order to enforce rights arising in the course of 
the execution proceedings. Section 47, Givil Procedure Gode, prohibits such suits. 


M. Natesan for Appellant. 
S. Venkatesa Atpangar and M. Nallayan Chetttar for Respondent. 


K.S. —— Appeal dismissed. 
asa Sastry, J. Venkatasubbiah v. Venkatachalamiah. 
air mar i pee , 1951. S. A. Nos. 2241 and 2325 of 1947. \ 


Madras Co-operative Societies Act (VI of 1932)—Sals in execution of award— 
Irregularity in—Remedy. 

In a suit to set aside a sale in execution of an award which had been confirmed 
by the higher authorities on the ground of irregularities in the conduct of the sale, 

Held, the Civil Gourt had no jurisdiction. I.L.R. (1946) Mad. 330, relied on, 
There is no distinction between cases where liability sought to be enforced was 
created under the Go-operative Societies Act or by virtue of some section of the 
Act and liability which arose under a contract. The Co-operative Societies Act 
itself provides for the higher authorities of the department setting aside the sales 
“on any ground” and there is also the power of revision to the local Government 
for which even a long period of about a year has been provided for. The powers 
of interference are not confined to cases where there has been a fraud or irregu- 
larity only. 
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Ch. S ayana Rao for A ts in S. A. No. 2241 of 1947 and The Govern- 
ment Pleader (P. Satyanarayana Raju) for Appellants in S. A. No. 2325 of 1947. 


K. Umamaheswaram for Respondents in both. 


K.S. — . Appeals allowed. 
Basheer Ahmed Sayeed, J. Public Prosecutor, Madras v. 
19th Apri, 1951. Satyanarayanamurthy, 


Cr. App. No. 485 of 1950. 


Madras Prevention of Adulteration Act (III of 1918), section 19—Three months’ 
limitation for prosecution for offence—Computation—Day of commission of offence—lif 
Where an offence was committed on 8th September, 1949 and the complaint 
was filed on the 8th December, 1949, the complaint cannot be said to be out of time. 
Having regard tothe word “ after 2 ing in section 19 of the Prevention of 


Adulteration Act it cannot be said that the day of commission of the offence must be 
excluded. 


In the circumstances it was held that there was no need to order a further trial 
of the accused. 


The Public Prosecutor (V. T. Rangaswamt Aiyangar) in person. 
K. Mangachari for Respondent. 


K.S. — ` Appeal allowed. 
Basheer Ahmed Sayeed, F. Velu Konar, In re. 
19th April, 1951. Gr. R. G. No. 254 etc. of 1950. 


(Cr. R.P. No. 239 etc. of 1950). 


Madras Gensral Sales Tax Act (IX of 1939), sectton 8—Clatm that persons taxed 
were “‘ commission agents”? and not ‘‘ dealers’>—Burden of proof. 


Section 8 of the Madras General Sales Tax Act clearly lays the burden on the 
persons who claim to be commission ts and not liable to tax as dealers to prove 
that they were commission agents and not dealers. When they fail to prove that 
they were commission agents there is nothing to prevent their being held to have 
been mere dealers liable to tax. 

K. V. Srinivasa Atyar for Petitioners. 


The Public Prosecutor (V. T. Rangaswami Aipangar) on behalf of the State. 


K.S. — Petitions dismissed 
Raghava Rao, F. Official Assignee, Madras v. Ranganathan. 
19ih April, 1951. G. R. P. No. 1927 of 1950. 


/ Madras City Civil Courts Act (III of 1873), section 16, proviso 2-+-Plaint transferred 
from Original Side of the High Court to the City Civil Court—Additional court-fee—If can 
ġe demanded. 


In respect of a plaint transferred from the Original Side of the High Court 
to the Gity Civil Gourt, the additional court-fee can be called for. Proviso (3) 
tp section 16 of the City Givil Gourts Act provides that the Court-Fees Act shall 
apply to such plaints, credit being given for any fees levied in the High Court. 
It cannot be contended that there are no charging provisions in the Act enabling 
the levy of additional court-fee. 

B. V. Viswanatha Ayyar for Petitioner. 


The Government Pleader (P. Satyanarayana Raju) and C. Ranganathan for 
Respondent. 


K.S. n Petition dismissed. 


Basheer Ahmed Sayeed, F. Meganathan, Jn re. 
20% April, 1951. - CGr.R.G. No. 296 of 1951. 
(Gr.R.P. No. 295 of 1951). 
Madras Prohibition Act (X of 1937), section 4 (1) (h)—Medical man with licence 
lo keep a quantity of liquor and for sale at two ounces at a time on doctor’s prescription— 
Licenses transferring the liquor to two ounce bottles and kesping ready for sale—If commits 
offence of “ bottling”? under section 4 (1) (R) of the Act. — 
It would be a legitimate act on the part of a licensee to keep a certain PERERA 
-of liquor (which he is permitted to do under his Licence) in smaller bottles to facilitate © 
his trade as a chemist so long as he acts within the directions of his licence. By 
reducing the bulk of liquor from a bigger to smaller bottles in the course of his 
business and trade, the licensee has not committed the offence of “ bottling” as 
‘contemplated by section 4 (1) (A) of the Madras Prohibition Act. 
Proceedings of the Board of Revenue on the question is wholly inadmissible 
din evidence in a prosecution for an offence under section 4 (1) (k) of the Act. 


B. C. Panchanathan for Petitioner. 
The Assistant Public Prosecutor (A. S. Sioakaminathan) on behalf of the State. 


K.S. — Conviction and sentence set asides. 
Subba Rao, F. Narasayya v. Gopal Reddi. 
20th April, 1951. A. A. A. O. No. 13 of 1949. 


Madras Debt Conciliation Act (XI of 1936), section 18 (1)—Refusal of creditor to 
-agree to settlement—Ceriificate by conciliation board—Effect on enforceability of the debt. 
. The object of the Madras Debt Gonciliation Act is to provide an opportunity 
to the creditors to come to an agreement with debtors. It also empowers the 
Board to issue a certificate if the creditor refuses to agree when a reasonable offer 
is made by a debtor. The only consequence of such a certificate is that in a suit 
filed by a creditor he will not be entitled to recover either the costs or interest 
iee he dae or ie baie of the certificate at a rate higher than 6 per cent. 
There is neither express exclusion of the Civil Court’s jurisdiction nor any such 
prohibition by necessary implication. Accordingly the issue of such certificate is 
no bar to an application under section 19-A of the Agriculturists Relief Act fora 
declaration of the amount ofthe debt due. Section 18 of the Debt Conciliation 
Act does not apply to such an application and it cannot be said that the creditor 
will not be entitled to costs or to interest higher than 6 per cent. 


P. R. Ramachandra Rao for Appellant. 
V. V. Ramadurai for Respondent. | 
K.S. Appeal dismissed. Leave refused. 


Govinda Menon, F. Appa Naicken v. Nagammal. 
20tk April, 1951. a A. A. A. O. No. 135 of 1949. 


Registration Act (XVI of 1908), sectton 777—Decres in suit directing regisiration of 
Sale desd—Presentation of document for registration within 30 days—Necesstty. 

Section 77 (1) of the Registration Act positively postulates that the document 
should be presented for registration within go days of the decree directing the 
ee I.L.R. 33 Gal. 1020, a I.L.R. 1 Pat. 146, appro and 

ied on. Whether or not the decree should make a direction that the document 
should be presented for registration within 30 days of its passing, it is better 
and more convenient that the decree should state that the document should be 
presented for registration within 30 days. 

K. G. Srinivasa Ayyar for Appellant. 

I. A. Ananta Ayyar and M. Ramachandra Aiyar for Respondent. 

K.S. | Appeal dismissed. Leave refused. 
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| Subba Rao, J. Hanumayya v. Nayudamma. 
agrd April, 1951. G. R. P. No. 450 of 1949. 


Madras Agricultwists Relief Act (IV of 1938, as amended by Act XXIII of 1948) 
and Act XXIV of 1950), section 8, Explanation ILI and Explanation IV—Scope—Lacuna 
in amendmsnt PE by Act XXIV of 1950. 

Under Explanation IV added by the Amending Act of 1950 to section 8 of 
Madras Act IV of 1938, though a debt has been split up and allotted to the shares 
of the different members of the erstwhile joint family it can be traced back to its 
origin. But if a debt has not been split up so as to come within the provisions 
of Explanation IV but only has been assigned to one of the brothers at the time 
of the partition such a debt is not covered by Explanation ITI. 


Under Explanation III the debt should be renewed in favour of a creditor 
or of any other person acting on his behalf or in his interests. Can it be said 
that a promissory note executed in favour of a person who separated himself from 
the rest of the family, was executed in favour of the same creditor that is the family 
or in favour of a person acting on behalf of the family or in the interests of the 
family ? Such a person does not come under any one of the three categories of 
persons particularised in Explanation III. Explanation IV does not in terms 
apply to such a case. There is a clear lacuna in the amendment carried out by 
Act XXIV of 1950. Such a promissory note cannot be traced back to the earlier 
debt owed to the family. 


N. Subrakmanyam for Petitioner. 
Respondent not represented. 


KS. — Petition dismissed. 
_ Raghava Rao, J. Chunilal Sowcar v. District Judge of Chingleput. 
24th April, 1951. A. A. O. No. 478 of 1948. 


Criminal Procedure Cods (V of 1898), section Noa Searls Sh order under tn con- 
eee Nn eee lic Prosecutor rather tham 
to the Government Pleader. 

; If in connection with a civil proceeding the question of initiating a prosecutior 
for an offence committed in relation thereto arises the matter by reason of which 
.the criminal proceeding is initiated must be regarded as a civil matter for purposes 
of appeal. I.L.R. (1940) Mad. 762 (F.B.), relied on. 

There is no ground for saying that notice of an appeal against an order under 
section 476, Criminal Procedure Gode, should go to the Public Prosecutor rather 
than to the Government Pleader. 1941 M.W.N. (OrL) 36, dissented for. 

[On the merits the appeal was allowed as the conclusion of the lower Gourt was 
found to have been based on a mistaken impression that already there was a finding 
‘recorded to the effect that the plaintiff fraudulently and aishonestly used as genuine 

_a forged document.] : 


V. T. Rangaswam Ayyangar and K. Kalyanasundaram for Appellant. 
The Government Pleader (P. Satyanarayana Raju) and Venkatesam for Respondent. 


K. S. — Appeal allowed. 
Rajamannar, C.F. and Balakrishna Ayyar, J. Karimunnissa Begum 9. 
a5th April, 1951. Syed Mohideen. 


: O.S.A. No. 69 of 1950 
Guardianship—Purdanashin—If proper person to be guardian of property of minors. 
Where part of the property of the minors is a share in a business in steel trunks 

and it is not likely that the mother, a purdah lady, will be able herself to 


manage it or other properties of the minors, she is not a fit and proper person to be 
appointed guardian of the properties of the minor children. 


11 
_ The Official Trustee cannot be appointed guardian of the properties of such 
minor. 
B. V. Ramanarasu, R. Natesan and M. L. Nayak for Appellant. 


a K. Rangaswamy, D. Ramaswam Ayyangar and T. Sampath Ayyangar for Res- 
pondents. 


K.S. Order varied- 
Rajamannar, C.J. and Somasundaram, F. .  Wijayaraghavalu Ghetty, In re. 
26th April, 1951. G. M. P. No. 6111 of 195}. 


Madras Buildings (Lease and Rent Control) Act (XV of 1946), section 7 (2) (t0)— 
One of the tenants in a building quarrelsome unth the other tenants—Ground for eviction. 

It cannot be said that under section 7 (2) (iv) of Madras Act XV of 1946, 
it is only if the tenant is guilty of acts and conduct which are a nuisance to the 
occupants of buildings other than the building which the tenant is occupying that 
the tenant can be evicted. Even if one tenant is guilty of such acts in respect of 
other tenants in the same building he can be evicted. 


A. Subramanian for Petitioner. 


K. 5. ——— Application dismissed. 
Panchapakesa Aypar, J. Appu, In re, etc. 
a7th April, 1951. Cr.R.G. No. 1438 of 1949. 


Public Prosecutor, Madras v. Paidal Nadar. 
G.A. No. 151 of 1950. 


Madras Prohibition Act (X of 1937), section 4 (1) (a)—Otoner of estate—If can be 
convicted for “ possession” ofi arrack (400 jars) found hidden in his estate of 70o acres. 


Transportation of 4,500 bottles of illicit arrack—Sentence—First offender—Relevancy. 


C.A. No. 151 of 1950.—Possession of criminal, hidden and deleterious things 
(like poisonous snakes and concealed illicit ele will not go with title and it 
has to be proved independently and satisfactorily. The owner of an estate of 700 
acres cannot be convicted for possession of illicit liquor simply because 400 jars 
of illicit liquor (measuring some 4,500 bottles) was found hidden in the estate 
extending over 700 acres. The owner of the estate cannot be presumed to possess 
such liquor. 

Cr.R.C. No. 1438 of 1949.—But a person who is found to have transported 
the arrack is guilty. There are certain offences like murder, rape, etc., in which 
the question of first offence does not matter much regarding the sentence. For 
a first offender to transport 4,500 bottles of illicit arrack is a terrible thing to do 
and all question of leniency and special indulgence for such a man will clearly 
be ruled out. 


M. KÆ. Nambiar for Petitioner in Gr.R.C. No. 1438 of 1949 and Respondent 
in G.A. No. 151 of 1950. 


The Public Prosecutor (V. T. Rangaswami Aipangar) on behalf of the State. 


K.S. Appeal and Revision dismissed, 
Govinda Menon, F. Abu Packer v. Sivasankara Kurup. 
27th April, 1951. A.A.A.O. No. 218 of 1950. 


Civil Procedure Code (V of 1908), section 51—Notice to judgment-debtor before ax 
order for arrest is made—Necessity. 
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Before an order for arrest is made, the judgment-debtor should be given an 
‘opportunity of showing cause why he should not be arrested. An order for arrest 
without giving notice to the judgment-debtor is unsustainable and must be set 
-aside, 

S. Venkatachala Sastri for Appellant. 

K. Kuttkrishna Menon and V. Balakrishna Eradt for Respondent. 


K.S. —— Appeal allowed. 
Subba Rao, F. Srinivasaraghava Ayyangar v. Narasimha Mudaliar. 
27th April, 1951. G. R. P. No. 1777 of 1949. 


Madras Agriculturisis Relief Act (IV of 1938 as amended by Acts XXIII of 1948, 
and XXV of 1950), section g-A—Scope and applicability. 

The scheme of section g-A of the Agriculturists Relief Act leaves no doubt 
that it is intended only to apply when the mo r seeks to redeem the mo : 
Where the lease back to mortgagor has not been declared to be invalid, if the mort- 
gagor does not apply for redemption there is nothing in the provisions of section g-A 
of the Act which precludes a mortgagee from filing a suit for recovery of the rents 
legally due to him under the lease deed. The mortgagor can no doubt anticipate 
such a suit and take necessary proceedings for redemption. So long as the mortga- 
‘gor does not take any such step the pre-existing rights of parties are intact. 

T. R. Srinivasan for Petitioner. 

K. S. Rajagopalchari for Respondent. 

K. 5. — Petition dismissed. 
Mack and Krishnaswami Nayudu, JF. Sampath v. Govindammal. 

26th Juns, 1951. Cr. M. P. No. 979 of 1951- 

Criminal Procedure Code (V of 1898), section 491—How far available to guardian 
to recover custody of ward. i ` 

A husband, a student aged 20 applied under section 491, Criminal Procedure 
'Gode, to recover custody, of his wife aged 17 alleging that she was illegally and 
improperly detained by her mother and brothers. 

Held : Though the remedy under section 491 is open to any legal guardian 
who claims custody of a ward, there must be satisfactory evidence that the ward 
is in illegal or improper custody of such a kind as to justify an emergent order by 
a Criminal Gourt under section 491. To take any other view would constitute a 
‘Criminal Gourt acting under section 491, Criminal Procedure Code, a Guardian 
and Wards Court acting under section 25 of the Guardians and Wards Act, which 
lays down certain considerations for the guidance of the Court in such matters. 

a young woman in the threshold of majority has left her husband entirely 
-of her own accord dissatisfied with the treatment she was receiving from his mother 
and dmother, though the custody of her mother in which she is may be tech- 
nically illegal in the sense that her husband as legal guardian is prima facie entitled 
to custody, passing an order under section 491, Criminal Procedure Code, will 
not be justified. 


The more appropriate, effective and legitimate course to be adopted by the 
aggrieved person who secks to get the custody of the ward is under the Guardians 
and Wards Act. (Case-law discussed.) ` 


V. Devarajan for Petitioner. 
S. B. Satya Nadar and N. G. Rangaswami for Respondents. 
K. S. Petition dismissed. 
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Rajamannar, C.F. and Somasendaram, J. . Pattaninial Arimugam 2: 
6th April, 1951. The Chief Presidency Magistrate, Egmore. 
G.M.P. Nos. 1941, 2503 and 2777 of 1950. 


Press (Emergency ered Act (XXII of 1931), section 3 Se A after coming 
into force of the Constitution 1950) Sor depostt of security by an t for declaring her- 
self as ths keeper of a press—Legalsty—Section 3 (1)—If void Article 15 of the Con- 
sHtution as inconsistent with Article 19 (1) (a) and (g) of the Constitution. 


The owner of a printing press applied on 13th January, 1950, to the Presidency 
Magistrate, Madras, for declaring herself as the keeper of the press under the Press 
and Registration of Books Act (XXV of 1867). On or about 13th February, 1950, 
the Ghief Presidency Magistrate passed an order purporting to be under section 
g (1) of the Indian Press ergency Powers) Act (XXIII of 1931) oe upon 
the applicant to deposit within ten days a security of Rs. 1,000 either in or in 
Government of India Securities. The reason recorded for the order in the 
preamble was that the petitioner was reported to be a communist sympathiser who 
was likely to incite or enco ¢, the conviction of cognizable offences involving 
violence or interference with the maintenance of law by printi objectionable 
communist literature in her press which was previously used for t purpose by 
her husband who was since a communist detenu. In a petition for the issue of 
a writ of csriiorari to quash the order, 


Held : (i) The petitioner has no other remedy to get rid of the order passed 
against her. 


(ii) Section 3 (1) of the Press (Emergency Powers) Act cannot be allowed 
to remain on the Statute Book after the coming into force of the Constitution of 
India as the section is wholly void under Article 15 of the Constitution inasmuch 
as it is inconsistent with the provisions of Article 19 (1) (a) and (g) of the Consti- 
tution. 


Section 3 (1) of the Press (Emergency Powers) Act cannot obviously be an 
enactment relating to any matter which “ undermines the security of and tends 
to overthrow ”’ the State as nothing has been done yet by the owner of the press 
from whom security deposit is demanded. The section cannot be upheld as a 
preventive provision (to prevent prospective publication of matter likely*to under- 
mine the safety of or tend to overthrow the State), because Article 19 (2) would not 
justify preventive legislation. ‘There must be matter to which the law could relate. 


There is no indication in section 3 (1) of the Press (Emergency Powers) Act 
for what reasons the Magistrate could require security. ‘The imposition ofa security 
before publication of any matter would.certainly be an extremely unreasonable 
restriction on the right of freedom of speech. It cannot be said that because the 
reasons recorded by a Magistrate’ for requiring security may in certain cases fall 
under Article 19 (2) the impugned section is not wholly void. (1950) 2 M.L.J. 
390 : 1950 S.C.J. 418 and (1950) 2 M.L.J. 431 : 1950 5.G.J. 425, relied on. 

Section 3 (1) of the Press (Emergency Powers) Act is inconsistent with Article 
19 (1) (g) of the Constitution which confers on all citizens the right to practise 
any occupation, trade or business. Article 19 (6) permits reasonable restrictions 
on the exercise of the right so conferred in the interests of the general public. 
The condition of furnishing security before declaration cannot be said to provide 
for the interests of the general public. It is an unreasonable restriction on the 
exercise of the right to carry on the business of keeping a printing press. 


A. Ramachandién for’ Messrs. Row and Reddi for Petitioners. 


The Advocate-General (V. W. Thinwenkatachari) instructed by Veba P. Sarathi 
for State:Gounsel (Fokn and Row) on behalf of the State. 


KAS. = Writ nisi made absolute. 
NRC 
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Ralamanndt, C.J. and Somasihilaram, J. Mani v. The State of Madras. 
18th April, 1951. G.M.P. No. 1619 of 1950. 


Press (Emergenty Powers) Act (XXII of 1931), section 8 (1)—Order on 25th May, 
1949, ea security furnished by publisher of newspaper—lIf illegal as contravening - 
menial rights declared by Part LIT of the Constitution—Forfetture to His Mayesty—If invalid 
after Independence Act, 1947. 

On 25th May, 1949, the Government of Madras passed an order under section 
8 (1) of the Indian Press (Emergency Powers) Act, 1931, declaring the security of 
Rs. 2,000 furnished by the publisher of a newspaper be forfeited to His Maj 
because of the publication of matter ofthe nature described in section 4 (1 x) 
of the Act. On receipt of notice on 15th June, 1949, that the declaration e by 
the publisher under the Press and Registration of Books Act had been annulled 
on 7th June, 1949, the publisher applied for making a fresh declaration on 16th 
June, 1949, on which the Chief Presidency Magistrate required the publisher to 
deposit before him the maximum security of Rs. 10,000, On a petition to quash 
the order of forfeiture as well as the order for fresh security, 

Held: (1) The Indian Independence Act did not abolish altogether His 
Majesty from the affairs of India and even the governance of India. What the 


Government in the United Kingdom ceased to be responsible as respects 
the Government of any of the territories which, immediately, before that day had 
been included in British India. The Government of India Act as adapted remained 
in force till it was repealed by Article 395 of the Gonstitution. There was, therefore 
not only nothing wrong in the caine | ving been declared to be forfeited to His 
Majesty, in fact that was the only and correct way in which the order should have 
run. Till 26th January, 1950, when the Constitution came into force, the subjects 
of the Dominion of India were the subjects of His Majesty. 


(ii) Section 8 (2) of the Press (Emergency Powers) Act does not mention 
the expiry of 10 days from the date of service of the notice. It speaks of the date 
of the issue of the notice under sub-section (1). Notice that after expiry of 10 
days of the order the declaration by the publisher will stand annulled is effective 
and no further order is required that it is annulled. 

As the forfeiture by order of Government and the order of the Presidency 
Magistrate requiring fresh deposit of security had become complete long before 
the Constitution came into force, a cannot be declared to be i on the 
ground that if those acts had been now done they would have infringed the provi- 
sions of the Constitution by contravening the fundamental rights declared by Part 
ITI of the Constitution. A.I.R. 1950 Bom. 363 and A.I.R. 1950 Madhya Bharat 
46, distinguished. 

S. Muthiah Mudaliar and T. S. Santhanam for Petitioner. 

The Advocate-General (V. K. Thiruwenkatachari) instructed by Vepa P. Sarath 
for the State Counsel (John and Row) for Respondents. 

Ks. Application dismissed. 

Certificate under Article 132 (1) of 

the Constitution refused. 

Rajamannar, C.J. and Satyanarayana Rao, J. Sree Meenakshi Mills, Ltd. Mathurai 

20th April, 1951. v, The State of Madras, 

G.M.P. No. 4552 of 1950. 

Industrial Disputes Act (XIV of 1947), Validity of Act—Demand by a Union of whick 

jority of employses of a Mill were members and refusal by the Mull—Suffictency to create 
industri jal dispute—Act if inconsistent with provisions of Part ILI of the Constitution. 


The National Textile Workers Union (of which the majority of workers in the 
M=snak3hi Mills wece mnosrs) addiassed a letter to the Managing Directer, Sre 
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Minakshi Mills, which said “ We would appreciate very much if the Meenaksh} 
Mills who are no less progressive employees than the Mathurai Mills would also 
agree to pay the same rate of bonus for their workers ”. 


Held : Simply because a demand is couched in a courteous language it does 
not cease to be a demand. In the circumstances there was a demand by the 
Union on behalf of the workers for additional bonus and where it is refused 
there is an industrial dispute which can be referred to an Industrial Tribunal 
for decision. 


Bonus is not in the nature of an ex gratia payment and it must be treated as 
comprised in the terms of employment. The demand and refusal were long before 
the commencement of the Gonstitution. The reference by the Government of the 
dispute for adjudication by the tribunal was before the Constitution. The refer- 
ence was valid on the date it was made. Proceedings thus validly commenced 
under the Industrial Disputes Act must be allowed to continue notwithstanding the 
coming into force of the Constitution. Otherwise it will be givi retrospective, 
operation to Article 13 of the Constitution. The award is only the final deter- 
mination of the proceedings initiated by the reference. (1951) 1 M.L.J. 370 : 
1951 S.G.J. 182, relied on. 

Obiter—Article 19 of the Gonstitution confers rights only on citizens. A 
Limited Gompany incorporated under the provisions of the Indian Companies 
Act cannot be deemed to be a “ citizen ” within the meaning of Article 5. It is 
doubtful if there is anything in the Industrial Disputes Act which affects adversely 
any right to acquire, hold and dispose of property, or any right to carry on any 
eccupation trade or business. 

Both the cmployei and the employees are given similar rights to invoke the 
application of the provisions of the Industrial Disputes Act. The Act does net make 
any discrimination though perforce the tribunal may have to make a classification 
‘in deciding disputes. No question of offending against equal protection of laws 
or equality before law arises in this case. 

Nothing done under the Industrial Disputes Act can even approximate to an 
acquisition or confiscation. 

The entrustment of disputes to administrative tribunals, without enunciating 
even the general principles on which the disputes should be decided is fraught 
with the risk of grave injustice being done to cither party. If the decision of the 
disputes were to depend entirely on the unfettered discretion of the tribunal, there 
may be occasions when the very object of the legislation under which these tribunals 
function may notbe achieved. Itis for the oj compas to have regard to this 
aspect of the matter. But the Industrial Disputes Act cannot be held to be invalid 
because of this defect. 


E. S. Fayarama Ayyar and C. K. Venkatanarasimham for Petitioner. 
The Advocate-General (V. R. Thuruwenkatachari) for the Government Pleader 
(P. Satyanarayana Raju) and C. R. Viswanatha Ayya for Respondents. 


K.S. — Appleation dismissed. 
amannar, C.F. and Satyanarayana Rao, F. Narasaraopeta Electric Corpor- 
“i 27th April, 1951. ation, Ltd. v. The State of Madras. 


G.M. P. Nos. 975 and 4697 of 1951. 
Madras Electricity Supply Undertakings (Acquisition) Act (XLII of 1949)—Consti- 
tutional Validitp—Subject-matter of Act if entrenches on exclusive jurisdiction of Central 
Legislature under Item 33, of List I, Schedule VII, Government of India Act, 1935—Assent 
under section 299 of Government of India Act, 1935 and Certificate under Articls 31 (6) of the 
Constitution of India (1950)—Effect—Company—Not “ Citizen” under Article 5 entitled 
to invoke Articls 19. 
The subject-matter of the Madras Electricity Supply Undertakings (Acqui- 
sition) Act (1949) is the acquisition of undertakings supplying electricity. It may 
e that as a result of the acquisition under the powers conferred by this Act sore 
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of the Companies who happen to be licensees may be deprived of part of the business. 
But it cannot be said that the subject-matter of the Act is “ Corporations”? with- 
in the exclusive jurisdiction of the Central Legislative List, Schedule VII, List I, 
Item 33—under the Government of India Act, 1935. The impugned Act in no way 
affects the capacity or status of the company. It does not alter its Gonstitution. 
It takes away only part of the business. The Act falls under “ Electricity” in 
the concurrent list—(List III, Item 31). Accordingly the impugned Act is intra 
vires the Provincial Legislature. 

As the Act was certified by the President under Article 31 (6) of the Constitution 
of India (1950) it will not be open to the companies objecting to the acquisition of 
their undertaking to urge any grounds based on the assumption that the impugned 
Act contravened the provisions of Article 31 (2) of the Gonstitution, 1950 or section 
299 (2) of the Government of India Act, 1935 (¢.g., that just compensation was not 
provided or that Legislature can provide for acquisition only fora public purpose). 

fNor can it be said that the impugned Act takes away the fundamental right 
recognised and conferred by Article 19 (1) (f) of the Constitution. That sub- 
clause applies “ only to citizens” and a company incorporated under the Indian 
Companies Act does not satisfy the requirements of the definition of “ Citizen ” 
in Article 5 and cannot invoke Article 1g. 

A person may acquire subject to reasonable restrictions which may be imposed 
by legislation under Article 19 (5). But all this is subject to the overriding 
power of acquisition conferred and recognised by Article 91. The impugned Act 
is not inconsistent with the fundamental rights enumerated in Part III of the Gonsti- 
tution. 

The power conferred by the Act on the Government to appoint an accredited 
: representative where the shareholders fail to appoint one deprives altogether the 
rights of the Gompany and the directors and is invalid. 

Rule 19 under the Act compelling the liquidation and winding up of the com- 
pany whose undertaking is taken over is beyond the legislative powers of the Pro- 
vince. 

Section 15 of the Act terminating the managing agency agreements can be 
construed as resiricting it in so far as it relates to the undertaking covered by the 
licence and no more and there is no necessity to hold that section 15 also is invalid. 

C. V. Dikshitulu, N. Rajeswara Rao and ¥. V. R. Sarma for Petitioner in G.M.P. 


No. 975 of 1951. E l 
D. Narasaraju, R. P. Krishnamurthi and A. Krishnaswami for Petitioner in G.M.P. 


No. 4697 of 1951. l 

The Advocate-General (V. KE. Thiruvenkatachari) instructed by Vepa P. Sarathi 
for State Counsel (John and Row) on behalf of the State. 

K.S. . EN Petitions dismissed. 


Satyanarayana ao and Raghava Rao, JJ. Venkataratnam v. Seshamma. 


10th Fuly, 1951. 
G.M.P. No. 460 of 1950 and G.M.P. No. 8607 of 1950. 

Madras Agriculturists Relief (Amsndment) Act (XXII of 1948), section 16 (t) and 
(tt) —If mutually exclusive. 

Their Lordships referred to Full Bench the question as to the proper inter- 
pretation of section 16, clauses (ii) and (1ii) of M Act XXIII of 1948 as they 
were of opinion that the decision of Subba Rao and Somasundaram, JJ., dated 
October 11, 1949 in G.M.A. Nos. 316 and 391 of 1947 interpreting the above 
clauses required reconsideration as in their view clause (ii) and (iii) are mutually 
exclusive and clause (ii) may properly be confined to all decrees or orders 
declaratory and not executable though final while clause (iii) applies to all cases 
where decrees or orders are executable but have not been executed or satisfied 
in full before the commencement of Act XXIII of 1948. 


C. Rama Rao, Advocate for Appellant. 
K. Umamaheswaram and R. Raghavaram Sastry, Advocates for Respondents. 
K.S. - SS Referred to Full Bench. 


Kai 


[F.B.] | 
Rajamannar, C.J., Panc esa Sastry - Subba Rao v. Veeraju. 
and Somasundaram, JF. G. M. P. No. 600 of 1950. 


22nd March, 1951. 


Constitution of India (1950), Article 193—Substantal question of law—Meaning and 
.tast of for grant of leave to appeal to the Suprem: Court. 

It is neither possible nor useful io attempt to exactly define terms lik 
‘* substantial,” “‘ reasonable” and “just and equitable.” Ultimately it resolves 
itself into their meaning that the Court considers to be substantial, reasonable or 
just and equitable. 

When a question of law is fairly arguable, when there is room for difference 
of opinion on it, then such a question would be a substantial question of law. 
If the Gourt thought it necessary to deal with a question of law at some len 
and discuss alternative views which can be taken on the point, then such a 
-question would be a substantial question. 


When a point of law is practically covered by a decision of the highest Court, 
say like the Privy Council or the Supreme Guurt, then it would not be a substantial. 
question. If the general principles to be applied in determining a question are 
well settled a mere application of such principlcs would not involve a substantial 
‘tquestion of law. When a particular set of facts can lead to alternative findi 
in law, then, a substantial question of law would be involved. If the principle 
o be applied or the point of law arising in the case is not well established then. 
certainly there would be a substantial question of law. If there is conflict of judicial 
opinion among the High Gourts and there is no direct decision of the highest Court 
on any question of law, then that would be a substantial question of law, though | 
the decisions of the particular High Gourt of which leave is sought might have been 
uniform on the question. That fact may be a very good ground for dismissing a 

, second appeal if the lower Gourts had followed the rulings of the High Court, but 
for an application for leave to appeal to the Supreme Court, the very fact of diver- 
gence of opinion among the High Courts is conclusive evidence of the existence of 
a substantial question of law. l 


Any question of law affecting the rights of parties would not by itself be 
-a substantial question of law. An important or difficult question would of course 
be a substantial question ; but even if a question is not important or difficult, if 
there is room for reasonable doubt or difference of opinion on the question then it 
-would be a substantial question of law within the meaning of Article 133 of the 
‘Constitution of India. ew discussed.) 

[Subba Rao and Krishnaswami Naidu, JJ., before whom the petition came 
on for disposal on 6th April, 1951, after the opinion of the Full Bench dismissed the 
petition as there was no substantial question of law involved.] 


K. Rajah Atyar and D. Narasarqju for Petitioner. 
G. Chandrasekhara Sastri for Respondents. 


K.S. — Petition dismissed. 
Raghava Rao, 7. Anantharaman v. Subba Reddi. 
-27th March, 1951. S. A. No. 2249 of 1947. 


Damages—Earth dug out by defendant from plaintifs land and converted into bricks— 
Plaintiff s right to damages—Extent—Quyantum—lf to include valve of the bricks into which 
earth has been converted. 

The plaintiff sued for recovery of damages and for an injunction. The damages 
related to the value of the earth said to have been dug from plaintiff’s land by the 
first defendant with the connivance of the second defendant, a tenant of the plaintiff.- 

' The earth dug was converted into bricks and the injunction asked for was to restrain 

the defendants from entering, removing or interfering with the brick kilns: On 

the question of assessment of damages, : 
NRC 


v 
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Held, in addition to the value of the site prejudicially affected and the cost of 
levelling the site, there must also go to the plaintiff the net value of the bricks. 
into which the earth has been converted. I.L.R. (1941) 1 Oal. 285, referred to. 

R. Ramamurthi Aipar and P. S. Raghavarama Sastri for Appellant. 

C. A. Vaidyalingam and P. Ramachandra Rao for Respondent. 

Decres varied and memorandum of cross-olyections: 


K.S. m dismissed, 
Panchapagesa Sastry, J. Gopal Pillai v. Viswanatha Iyer. 
18% April, 1951. G. R.P. No. 1896 of 1950. 


Court-fe ut for possession with alternative prayer for redemption of a murtgage— 
Decree for possession but subject to redemption of a pre-existing mortgage on which Rs. 18,000. 
Fe (gua ta against the condilion requiring payment of Rs. 18,000—Court-fas 

6. 

á The plaintiff sued for possession and there was an alternative prayer for 
redemption of a mortgage. The lower Court passed a decree that he was entitled 
to possession, but, that he was bound to redeem a pre-existing mortgage on the 
property and found that the amount payable was somewhere about Rs. 18,000. 
The decree therefore was conditional on his payment of Rs. 18,000 and odd. In an 
pa se that the plaintiff paid court-fee on the basis of a suit for possession 

uing the properties at Rs. 3,000 and with to the alternative prayer for 
right of redemption, he valued it at one-third of the principal amount due which. 
came to about Rs. 1,600. He paid court-fee on the higher figure. The lower 
appellate Court took the view that he should pay court-fee on Rs. 18,000 the 
payment of which was the condition for his obtaining possession. On revision 

Held, if the right to redeem is not the subject-matter of dispute in appeal but 
only the amount which is ae dent in appeal then court-fee will have to be 
paid on the ad valorem scale. I.L.R. 29 Mad. 367 and 20 M.L.J. 121, relied on. 
If the appeal is looked at merely as an ap against a decree for possession. 
conditional on the payment of Rs. 18,000 appeal is to get rid of the liability 
for the payment of Rs. 18,000 and court-fce will have to be paid on the ad valorem | 
scale with reference to the amount which is being disputed. I.L.R. 45 Mad.. 
246, relied on. Accordingly the order of the lower appellate court is right. 

N. R. Govindachan for Petitioner. 

The Government Pleader (P. Satyanarayana Raju) and A.F. Narapanaswami. 
for Respondent. 

K.S. — Petition dismissed. 
Subba Rao, F. i Manga v. Reddayya. 
29rd l, IQ51. A.A. A. Ò No. 81 of 1948. 

adras Agriculturists Relief Act (IV of 1938, as amended by Act XV of 1949), 
secuon 19-A—Application under—Relief under gensral law or Usurious Loans Act—lIf car 
also be given. 

The relief under section 19-A of the Agriculturists Relief Act to a creditor or 
debtor as the case may be is confined only to the provisions of the Madras Agri- 
culturists Relief Act for the basis of that application is that the debtor should be 
an agriculturist on the crucial dates mentioned therein. Ifa reliefis claimed under 
that section the applicant cannot club either the reliefs he may otherwise be entitled 
to under the general law or under the provisions of any other Act. The Court 
cannot invoke its powers under the Usurious Loans Act to give relief to the- 
debtors applying under the Agriculturists Relief Act. 

Unappropriated payments have to be set off against the original principal 
and the advances made from time to time. But when a party makes a payment 
towards principal and the payment is endorsed on the promissory note the payment 
is to be taken as towards the principal of the promissory note and not towards the 


- hypothetical principal calculated as above. Decision of Horwill and Raghava Rao,, 


JJ., in O.S. A. No. 17 of 1948, followed. 
N. C. V. Ramanyjackari for Uant. 
S. Venugopala Rao for Respondent. 
KS. Appeal allowed. Leave refused . 
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[Full Bench | 
Rajamannar, C. J., Viswanatha Ramaiya Konan v., 
Sastry and Panchapakesa Ayyar, FF. Motayya Mudaliar. 
19th january, 1951. S.A. No. 1937 of 1946. 


Hindu Women’s Rights to Property Act (XVIII of 1937), sections 2 and 3—Scope— 
Woman living in adultery at the time of her husband's death—Disqualified by reason of her 
unchastity from succeeding to his interest in joint family property. 

Where it is found that a woman was unchaste at the time of her husband’s 
‘death, she is disqualified from acquiring any interest under the Hindu Women’s 
Rights to Property Act. i 

K. S. Desikan for Appellants. 


I. L. Venkatarama Ayyar and C. P. Rajagopala Ayyangar for Respondent. 


K.S. — Appeal dismissed. 
Govinda Menon and Chandra Reddi, 77. Rajah of Vizianagaram v. Official 
gth February, 1951. Liquidator, Vizianagaram Mining Go., Ltd. 


. A.A.O. No. 80 of 1948, etc. 

Companies Act (VII of 1913), Part IX— Winding up in India of unregistered company 
incorporated in England—Foreign creditors if entitled to prove their debts. 

A foreign creditor is as much entitled to a share in the assets of an unregistered 
company in liquidation as a creditor resident in the country where the unregistered 
‘company is situated, the nationality of the creditor not making a point of difference. 
The question of situs of a debt has not much bearing on the point whether a foreign 
creditor is excluded from participation in the assets of an unregistered company 
which is wound up. It is in connection with administration and succession actions 
that the situs of a debt has relevancy. 


Accordingly it cannot be contended that the proof of debts of foreign creditors 
should be expunged. 

C.M.As. Nos. 80 of 1948, 249 to 252 of 1949. 

V. K. Thiruvenkatachari, P. Rama Reddi and V. Venkataramana Reddi for 
Appellants. 

The Government Pleader (P. ayana Raju), E. Venkatesam, E. L. Bhagiratha 
Rao, Messrs. King & Patridge and C. V. Dikshitulu for Respondents. 

G.M.A. No. 103 of 1950. 

C. V. Dikshitulu for Appellant. 


P. Rami Reddi, V. Venkataramana Reddi, E. Venkatesam and E. L. Bhagiratha Rao 
for Respondents. , 


K.S. — Appeals dismissed. 
Subba Rao, F. Punithavalli Ammal v. Chidambara Mudaliar, 
24th April, 1951. A. A. A. O. No. 22 of 1949. 


section 19— Not applicable to decree which had become final before Act ATT off 1948 
Q 


application tv scale down had been rejected and the decres had become final. 

The Provincial Debt Laws Temporary Validation Ordinance (1945) will 
not enable a judgment-debtor to obtain relief under the provisions of the Madras 
Agriculturists Relief Act by reopening a decree on a promissory note which had 
become final by the refusal of the Gourt to scale it down. ion 19 of the 
Agriculturists Relief Act as amended by Madras Act XXIII of 1948 cannot apply 
as by reason cf section 16 of the Act of 1948 its retrospective activity is confined only 
to a decree that has not become final. 

V. Seshadri and R. S. Ramamurthi for Appellant. 

A. Sundaram Aiyar for Respondent. 


K.S. PER Appeal allowed. Leave refused. 
NRC { 


Subba Rao, F. Ramakrishnayya v. Rathamma. 
25th April, 1951. G.R.P. No. 1979 of 1949.. 
Madras Agriculturists Relisf Act (IV of 1938), section 20-—Decres against a Hinds 
fathsr and sons—Application by sons for stay of executton—Dismissal—lf bars an application 
for stay by the father. 

X obtained a decree against Y a Hindu and his sons. The sons filed an appli- 
cation for stay of execution but the father was not made a party. The application 
was dismissed for default. Subsequently the sons filed an application under section. 
19 of Madras Act IV of 1938 for scaling down the decree debt. But that was dis- 
missed mainly on the ground that there was no evidence that the sons were in posses- . 
sion of immoveable properties. Subsequently Y the father filed an application 
for stay of execution of the decree under section 20 of Madras Act IV of 1938. The 
application was dismissed on the ground that the previous application for the same 
relief was dismissed. On revision, 

Held : Y as a judgment-debtor is entitled to file an application under section 20 
of Act IV of 1938 and obtain stay. If the previous application had been filed 
on behalf of the family and if the family had obtained stay but neglected to file a 
substantive application for scalmg down the decree debt, it may be argued that 
Y’s application was not maintainable. The previous application was not filed on 
behalt of the entire family including the father and it was dismissed only for default. 
The order on the previous application cannot preclude Y from filing an application 
under section 20 of the Act which he is entitled to do. 

A. Sambasiva Rao for Petitioner. 

P. Suryanarayana for Respondent. 


K.S. — Petttion allowed and application remanded 
Somasundaram, F. Dalmia, In re. 
rith July, 1951. Cr. R. G. No. 1921 of 1950. 


Cr. R. P. No. 1249 of 1950. 

Madras Shops and Establishments Act (XXXVI of 1947), sections 7 and g— 
Workmen working for ee PE A ee ene in section 7 to serve a. 
customsr—Right to extra wages section Q for such time. 

Section 7 of the Act deals only with the time to be taken for serving a waiting 
customer, if he happens to come to the shop at about the closing time allowed 
by law. It is an indulgence granted for the advantage of the employer.’ But 
section g deals with extra wages to be paid to the workmen when they -work for 
more than eight hours a rain For the 15 minutes allowed to the employer to- 
serve a waiting customer, if workman works and if it is beyond the eight hours. 
of his work then he is certainly entitled to extra wages for that brief period of 15, 
minutes. Failure to pay for this extra period constitutes an offence. ` i 

S. Æ. L. Ratan and Æ. C. Jacob for Petitioner. 

The State Prosecutor (S. Govind Swaminathan) on behalf of the State. 


K.S. — Petition dismissed. 
‘Govinda Menon and Ramaswam, JJ. Solomon, Jn re. 
23rd July, 1951. Cr. A. No. 894 of 1950. 


Criminal Procedure Code (V of 1898), section 342—Strict compliance with—Necessity.. 

Section , Criminal Procedure Gode, ought to be strictly followed and 
omission to do so vitiates the trial. The mere fact that the accused is asked. 
whetber he wishes to say anything more in addition to what he has stated in the 
committing Court is not sufficient. That there was a complete and full questioning 
in the committal Court is not sufficient because it is obligatory upon the Sessions 
Judge to put the evidence against the accused to him and elicit answers. 

O. Chinnappa Reddi and P. Ramakrishnan for Accused. 

The Public Prosecutor (V. T. Rangaswami Ayyangar) on behalf of the State. 

K.S. Conviction and sentence set aside and retrial ordered.. 


\ 
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Panchapakesa Aypar, F. Kanda Goundan and others, Jn re. 
25th Jul}, 1951. Gr. M. P. No. 1539 of 1951. 


Criminal Procedure Code (V of 1898), section 145—Magistrats directing the case_to be 
taken on file under section 145—If should state that hs was satisfied that there was a likelihood 
of the breach of peace tn set words. 


In modern times there is no need for a Magistrate to state the Nostrum that 
he is satisfied that there is a likelihood of the breach of the peace. No doubt 
the Court must be satisfied that a dispute exists likely to cause a breach of the 
peace. But it need not state it in set words. When a Magistrate perused the 
report of the Police Inspector stating that there was a likelihood of a breach of 
the peace and directed the case to be taken on file under section 145 of the Criminal 
Procedure Gode, there is no irresistable inference that he too was of opinion that 
there was a likelihood of a breach of the peace. But if the Magistrate is proved. 
to have been of the opinion that there was a likelihood of the breach of the peace, 
there is compliance with the terms of section 145, Criminal Procedure Code. 


I.L.R. 27 Cal. 981 ; 105 I.G. 449 and 1951 M.W.N. 71, distinguished. 
K. V. Srinivasa Aypar for Petitioners. 


K.S. Petition to quash proceedings 
l dismissed + 
Panchapakesa Ayyar, J. Latchanna v. Viswanathan. 
26th Fuly, 1951. Cr. R. G. No. 742 of 1949. 


(Gr. R. P. No. 684 of 1949). 
Penal Code (XLV of 1860), section 148—Facts necessary for charge under—Criminal 
irial— Transfer application—Charges if can be altered or amended. 


A general statement that “the accused came armed with deadly weapons 
such as knives and crowbars” will not do for a charge under section 148 of the 
Indian Penal Gode where each accused must be charged with being armed with 
a deadly weapon which has also to be named. 


A transfer application is not the proper place to amend alleged erroneous. 
charges and alter them. 


J- Krishnamurthi for Petitioner. 
The Public Prosecutor (V. T. Rangaswami Ayyangar) on behalf of the State. 
Notice to respondent dispensed with. 


K. 8. Petition dismissed. 
+ 

Panchapakesa Ayyar, J. ' Vedantha Iyengar, Jn re. 

26th Fuly, ‘1951. Gr. R. G. Nos. 440, etc., of 1950. 


(Gr. R. P. Nos. 418, etc., of 1950.) 
Madras Prevention of Adulteration Act (IIT of 1918), section 20 (2) (f) and rule 27— 
sale of watered milk—Offence—Not falling below standard fixed by contract—If defence. 


The mere fact that the contract with the railway refreshment room provided 
or reduction of price if milk fell below 2-3 degrees by the lactometer reading is 
xo immunity from criminal liability for selling watered milk as pure milk, (In 
he particular case though the milk was adulterated with 219%, 24%, and 13%, 
f water still it was contended on behalf of the accused that it did not fall below 
‘3 degrees stipulated in the contract.) 
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_ Mere innocu ousness of the substance used for adulteration is no excuse for such 
. sale without clearly warning the vendee about the innocuous admixture under 
the proviso itself. 

Kepa P. Sarathi and S. Krishnamurthi for Petitioner. 


The Public Prosecutor (V. T. Rangaswami Ayyanga) on behalf of the State. 


K. S5. — Fines reduced. 
Somasundaram, J. Somasundara Koorlayar, In re. 
27th’ July, 1951. Gr. A. No. 709 of 1950. 


Criminal trial—Prosecution—Duty of, as to calling of witnesses. 

The prosecution cannot be compelled to call any witnesses on its side, which 
the Prosecutor has in his discretion refused to call. the Prosecutor has not 
exercised the discretion and even otherwise a duty is clearly cast on the Gourt to 
examine such witnesses examined in the committal Court as Court witnesses. 
Under section 41 of the Criminal Procedure Code (Trial upon Information) Ordi- 
mance, 1938, the Gourt has the right of its own motion to call up persons to give 
evidence. 


V. L. Ethiraj, M. Ranganatha Sastri and S. Raju for accused. 
The Assistant Public Prosecutor (A. S. Sivakaminathan) on behalf of the State, 


K. 5. Appeal allowed and accused 
directed to be retried. 


Panchapakesa Ayyar, J. Krishnamurthy, In re. 
27th Faly, 1951. Gr. R. G. No. 1561 of 1950. 
l (Gase Referred No. 78 of 1950.) 

Criminal Procedure Code (V of 1898), section 438—Sessions Judge—Reference by— 
Competency. 

Where a referring officer is a Sessions Judge and not a District Magistrate as 
in the case decided by Somasundaram, J., in Fravadu, In re, (1951 M.W.N.Crl. 
16) it is certainly competent for him to refer the case to the High Gourt under 
section 438, Criminal Procedure Gode, as he is not a person expected to move the 
State to an appeal under section 417, Criminal Procedure Gode. 


The Public Prosecutor (V. T. Rangaswami Ayyangar) on behalf of the State. 


Reference accepted, acquittal set 

K. 5. aside and fresh trial ordered. 
Panchapakesa Ayyar, J. Public Prosecutor v. Thangiah Nadar. 
a7th Fuly, 1951. Cr. A. No. 755 of 1950. 


Criminal trial—Acquattal—Seting aside—Propricty. 

An acquittal is a valuable right and should not be lightly set aside even at 
the instance of the State. Where the prosecution has failed to examine primary 
-witnesses to show that an employer had not paid the wages before the expiry of 
the last day fixed as required by section 32 (1) of the Madras Shops and Establish- 
ments Act but summoned the day-book and ledger (which are only secondary evi- 
dence) and the Gourt refused to look into them and acquitted the accused it cannot 
be set aside on appeal. 


The Public Prosecutor (V. T. Rangaswami Awangar) for Appellant. 
R. Sundaralingam for Respondent. 


K. S. Appeal dismissed. 
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Subba Rao, F. Pan Srinivasa Rao v. Annapurnamma. 

17th April, 1951. ; Appeal No. 784 of 1948. 

Contract Act (IX of 1872), section 234~Amount advanced under re Pe note for 
the s celebrating @ marriage contrary to the provisions of the Child arriags Restraint 
Act (XIX of 1929)—Borrowing if unlawful—Debt if recoverable. 

An amount advanced under a promissory note for the purpose of celebrating 
a Marriage contrary to the provisions of the Child Marriage Restraint Act of 1929 
is not recoverable. As the purpose of borrowing is unlawful within. the medning 
-of section 23 of the Contract Act the promissory note is not enforceable: * 

K. V. Ramachandra Atyar for Appellant. 

B. Pocksr, P. A. Q. Mesran and R. Sitaraman for Respondents. 


K.S. — Appeal dismissed. 
KRrishnaswami Nayudu, 7. The Free Press Labour Union v. The State of Madras. 
4th Fuly, 1951. G. M. P. Nos. 6930, etc., of 1951 and Writ petitions 


Nos. 41 and 42 of 1951. 

Industrial Dis Act (XIV of 1947), section 10 (1)—Government if under absolute 
duty to refer to Tri Sor adjudication when existence of dispute is brought to its notice. 

The object of the Industrial Disputes Act is to resolve industrial disputes. It 
is intended for the benefit of the persons, who are parties to the dispute, either the - 
workers or the management to have their grievances redressed and differences 
resolved in order that there may be smooth and successful working of the particular 
industry in which they are with profit both to the employer and employees. 
Indirectly it may be said that the public will be benefited by the smooth relations 
that should exist in any industry between labour and capital, which will tend to 
increase the economic prosperity of the country. It cannot be contended that 
‘the power to refer disputes to a Tribunal for adjudication is conferred for the sole 
and exclusive benefit of the Government. Though the use of the word “ may ” 
in section 10 (1) of the Act would lend support to the argument that a power is ’ 
‘given to the Government, the other provisions of the Act, in particular, sections 12 
and 13 rule out the contention that the Government are under no legal obligation 
under any circumstances to make a reference if an industrial dispute exists. The 
use of the word “may” and not “shall” is in no way conclusive. 

The question of reference by Government may be in the ‘discretion of the 
‘Government but there is an imperative obligation on the Government to exercise 
that discretion and not refuse to exercise it and a refudgal to refer could only be for 
cogent and justifiable reasons. 

Where aka the conciliation officer has made his report under section 12 (4) 
that a settlement could not be arrived at and the Government have not acted under 
‘Clause (5) by making a reference to a Board or Tribunal, nor have they recorded 
their reasons and communicated the same for not referring, it is a case where the 
‘Government invested with a duty to either refer or record and give reasons for not 
referring have failed to discharge that duty. The workers can get a writ of mandamus 
-issued to the Government to act under section 10 (1) (c) or section 10 (2) of the 
Industrial Disputes Act. 

M. R. Nambiar and N. Nagaraja Rao for Petitioners in all the petitions. 
! The Advocate-General (V. Æ. Thiruvenkatachari) instructed by the State | 
‘Gounsel @ Row), on behalf of the first respondent in all the petitions. 

T. T. Srinivasan and A. N. Rangaswami for znd Respondent in C. M. P. Nos. 
‘6930 and 6931 of 1951. is 

R. S. Varadachani for the 2nd Respondent in C. M. P. Nos. 6934 and 6935 of 
1951. and T. M. Krishnaswami Ayyar for Messrs. Ring @ Patridge attorneys for and 
-Respondent in Writ Petitions Nos. 41 and 42 of IQ5I. ai 

K.S. — Wriis issued. 
Rajamannar, C.F. and Subbaraya Mudaliar v. Sundararajan. 
Venkatarama Aypar, J. te 


oth July, 1951. O. S. A. No. 27 of 1951. 
Receivers —Sale of property by auction subject to confirmation by Couri--Dusy of Cok 
-in confirming or not confirming such sales. 


. NRC 
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The condition as regards confirmation of the Court for sale of property by 
receivers by auction is a safeguard against property being sold at an inadequate 
price. It will therefore be not ony pone but necessary that the Court in exercising 
the discretion which it undoubtedly has of accepting or refusing to accept the 
highest bid at the auction in pursuance of its orders, should see that the price 
fetched at the auction is an adequate price. If the price is not adequate even 
though there is no suggestion of irregularity or fraud the highest bid cannot be 
accepted by: the Gourt. In these matters it is not safe to lay down any rule of 
thumb. The facts of each particular case would ultimately mould the exercise 
of discretion by the Court. 

Soundararajan v. Khaka Mahomed Ismail, 50 L.W. 699, distinguished. 

A. Seshachariar and Srinivasan for A t 

K. S. Sundararajan, G. Ramakrishna Atyar, M. P. Subramaniam and T. R. Sanga- 
msswaran for Respondents. 

K.S. 


beal dismissed. 

Chandra Reddi, F. Marimuthammal v. Thandaraya Naicken. 

9h Juby, 1951. - S. A. No. 2636 of 1947. 
wil 


Procedure Code (V of 1908), Order 21, rule 95—Sutt by stranger purchaser for 
- recovery of property from a trespasser—If barred. - 

A suit does le by a stranger purchaser for recovery of property from a tres- 
passer. 50 M.L.J. 183, and 14 Gal. 644, relied on. 

N. Swaramaknshna Atyar and N. S. havan for Appellant. 

D. Ramaswami Atyangar and P. S. Srimvasa Destkan for Respondent. 


K.S. —— Appeal dismissed. Leave refused , 
Somasundaram, F. f Yalpanathan, In re. 
11th Fuly, 1951. Cr. R. G. No. 1393 of 1950. 


Gr. R. P. No. 1318 of 1950). 

Criminal Procedure Code (V of 1898), section 362 (4)—Oblgaton to frame a charge 
dispensed with in the Citp—Destrabtltty of legislation to remove distinction between Mofusstl 
and City Magistrates in this respect. 

The dispensing with the obligation of Presidency Magistrates to frame a charge 
actually works hardship to the accused if he is tried before the Presidency istrate 
in the City. The accused does not know what exactly the charge against him is. 
Where the accused do not know whether the charge is that they and other consti- 
tuting five and more committed rioting or whether the accused alone committed 
rioting because of the failure to frame a charge, the accused will have to be acquitted. 
as there is a likelihood of failure of justice. Necessity for legislation to remove- 
distinction and make procedure ‘the same for Moffussil and City pointed out. 

. S. Vedamanickam and C. V. Nilakantan for Petitioner. 
e State Prosecutor (S. Govind Swaminathan) for State. : 


Accused acquitied_ 


K.S. CERENA 
Chandra Redds, F. Thirumalaiswami Mudali v. Periasami Mudali. 
11th July, 1951. A. A. O. No. 346 of 1949. 


Procedure Code (V of 1908), Order 4.1, ruls 23 (as amended in Madras)—Remand 
—Order cannot be made without.coming to the concluston that the dacision of the trial Court 
ts wrong and ought to be set aside. 

An order of remand made without coming to the conclusion that the decision 
of the trial Court is wrong, illegal and has to be set aside is unsustainable. After 
the Madras amendment of Rule 23 of Order 41, Civil Procedure Code, it cannot 
be contended that there is any residuary power in the Appellate Court to remand 
a case apart from the provisions of Order 41, rule 23. A Court cannot exercise: 
inherent jurisdiction in any case for which another procedure is laid down specifically 
in the Code. 

S. Ramachandra Atyar for Appellant. 

A. Sundaram Aiyar for Respondent. . 


+ 


Order of remand set aside and appeal’ 
K.S. e sent back for trial on merits.. 
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Rajamannar, C.F. and Venkatanarayana Rao v. Savansukha. 
Venkatarama Ayyar, 7. O. S5. A. No. 24 of 1951. 
12th Fuly, 1951. i 

Madras Agriculturists Relief Act (IV of 1938, as amended by Madras Act XXIII of 
1948), section 13-A—If repeals provisos (B) and (C) of section 3 (ii) of the Act. 

A debtor who was not an agriculturist’ within the meaning of the definition 
in section 3 (t) of the Act read with provisos (B) and (G) is not entitled to file an 
application under section 19-A of the Madras Agriculturists Relief Act as amended 
by eo Pieler of 1948). There is nothing in section 13-A which has the effect 
of repealing by implication provisos (B) and (G), which are as much an integral 
part of the definition of an Agriculturist, as the main clauses which precede the 
provisos. Section 13-A ex facie deals only with one subject-matter, namely, the rate 
of interest payable by certain persons, though they may not be agriculturists within 
the definition contained in section 3 (ii) read with the provisos. Section 13-A 
does not deal with any other matter. 


N. Stoaramakrishna Ayyar and V. S. Mayilerumperumal for Appellant. 
A. Viswanatha Aiyar and D. C. Krishnamurthi for Respondent. 





K.S. © Appeal dismissed. 
Subba Rao, F. ; Krishnaswami Mudaliar v. Rahman Baig. 
18th July, 1951. C. M. P. No. 7915 of 1950. 


Madras Buildings (Lease and Rent Control) Act (XIV o 1946), section 7— Tenant 
retaining a month's rent under an arrangement with landlord—Not liable to eviction for 
default in paying ths same. 

If there was an arrangement between the landlord and the tenant in and 
by which the rent of any particular month was to be appropriated or spent in 
a particular manner (for instance for carrying out certain alterations or repairs. 
to the premises), it cannot be said that the rent for the month was due within the 
meaning of section 7 of the Madras Buildings (Lease and Rent Gontrol) Act. 

N. K, Pattabiraman and N. K. Mohanarangam Pillai for Petitioner. 

"M. Natesan and V. Ramaswami Iyer for Respondent. 


K. 5. Application Jor issus of writ 
—— of certiorari dismissed. 

Subba Rao, F. Vaikunta Thevar v. Commissioner 
a3rd July, 1951. of the Municipal Council of Tinnevelly. 


G. M. P. No. 4671 of 1950. 
Madras District Mumcpalities Act (V of 1920)—Notice and eviction by Commissioner 
of a stall-holder for contravention of terms of the lease—If fit case for issus of writ of 
certiorari. z 
The writ of certiorari will be issued against a person or authority if he exceeds 
his jurisdiction, purporting to act in exercise of a power conferred on him to act 
judicially. Where the Gommissioner of a Municipality did not ort to act 
under section 261 (2) of the District Municipalities Act but issued a notice and 
evicted certain stall-holders on the ground. that the stall-holders contravened the 
terms of the tenancy, he acts as an executive authority and it cannot be said that 
by the statute or otherwise he is under a duty to act judicially. It is really a dis- 
pute beteween the Municipality and the tenants in respect of their respective rights. 
under a lease for establishing which they can take appropriate proceedings. It 
is not a fit case for issuing a writ of certiorari. 


K. Bhashyam and T. R. Srinivasan for Petitioners. 
E. Veeraswami and G. John Arthur for Respondent. 


K.S. Application dismissed. 
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Satyanarayana Rao, F. | i Ramakrishniah v. Gunda Rangiah. 
24th July, 1951. . S. A. No. 2520 of 1947. 
Hindu Law— Joint family—Manager—lIf can gift away portion of property to daugh- 

’ der’s daughter on her marriage. ` 


The manager ot a Hindu joint family has no power under Hindu Law to 
settle any extent of property on his daughter’s daughter on the occasion of her 
marriage, even EVT estate was extensive and the gift was only of a reason- 
able portion, 71 M.L.J. 259, relied on. It may be open to a manager to make 
such a gift if the daughter’s daughter happens to be in indigent circumstances. 


G. Gopalaswami for Appellants. 
`A. Bhujanga Rao and D. R. Krishna Rao for st Respondent. 


K. 8. — Appeal dismissed. Leave refused. 
Panchapakesa Ayyar, J- Nagi Reddy v. Ovakkal. 
26th July, 1951. Cr. R. G. No. 770 of 1949. 


(Gr. R. P. No. 708 of 1949.) 


Criminal trial—Doubt as to higher offence—Benefit of if enures to prevent conviction . 
of lower offence. E 

A Court has to give the benefit of the doubt on any question of fact or law to 
the accused and has to convict an accused only for offences proved beyond all 
reasonable doubt. It will not mean that if the higher offence is not accepted 
by the Gourt for purposes of conviction. the lower offence held by it to be proved 
beyond all doubt should also go. Though the complainant’s story thac she sustained 
her injuries by being hit with a sickle was not accepted, it cannot be said thata . 
conviction of the accused under section 323 of the Penal Gode is illegal. 


T. S. Santhanam and C. A. Md. Ibrahim for Petitioner. 
The Public Prosecutor (V. T. Rangaswami Ayyangar) on behalf of the State. 


K. S. —— Petition dismissed. 
Rajamannar, C. J. and Somasundaram, J: Sree Krishna Chaitanya v. Bhanumathi. 
26th July, 1951- G. M. P. No. 5200 of 1951. 


Constitution of India (1950), Article 228—Madras Hindu (Bigamy Prevention and 
Divorce) Act (VI of 1 g)—Suit for dissolution by wife on the ground of sscond marriage of 
apa ce pina | Court—Substantial question of law (as to whether the Act was 
valid and w ther action under the Act commenced before coming into force of the Constitution 
could be continued even if the Act has become invalid after the Constitution) justifying 
withdrawal of the case for trial by the High Court. 

A petition under section 5 of Madras Act (VI of 1949) for dissolution of 
marriage was filed in a Moffussil Court by a wife on the ground of her husband's 
second marriage. One of the defences raised was that the Act itself is invalid 
and inconsistent with the Constitution. Ina petition by the defendant under 
Article 228 of the Gonstitution for directing the withdrawal of the proceeding 
from the Moffussil Gourt to the file of the High Gourt for disposal after determin- 
ing the question of law involved, 

Held: The case certainly falls under Article 228 of the Gonstitution as the 
case involves & substantial question of law, the determination of which is necessary 
for the disposal of the case. The question whether or not the petition fo: dissolu- 
tion commenced after the Constitution came into force is sustainable because the 
second marriage which furnished the right to obtain a divorce accrued before 
the coming into force of the Constitution is also a substantial question of law which 


can be disposed of by the High Court. 
NX. GC. V. Ramanujachariar for Petitioner. 
Ch. Sankara Sastri and T. Vesrabadrayya for Respondent. 


K. 8. 





Applicati 


~ 
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Satyanarayana Rao and Raghava Rao, FF. Commissioner of Income-tax and 
27th April, 1951. .'- Excess Profits Tax, Madras v. 

E Sri Rama Sugar Mills, Bobbili. 

Gase Referred No. 29 of 1948. 


Income-tax Act (XI of 1922), section 10 (2) (xv) and (v)—Expenditurg incurred in 
the purchase, erection and fiting of a new boiler for replacing the old ons tn a sugar factory 
—If capital expenditure or revenus expenditure debtiable to the incomings of the trade. 


Per Satyanarayana Rao, <?.—The question, whether an expenditure incurred 
for the purpose of trade is properly debitable to the incomings of the trade or is 
capital expenditure, is not always to décide. An expenditure to be a capital 
expenditure should have been nea with a view to bring into existence an asset, 
or an advantage for the enduring benefit of a trade. If there is no such advantage 
or improvement or an additional or better asset the expenditure cannot be treated 
as capital expenditure. Where in a sugar mill a new boiler was substituted for an 
old one which had deteriorated, no additional advantage is brought to the trade or 
business and there is no improvement. It is merely a replacement or a repair or 
putting into the original state, the machinery by the use of which the process of, 
man ¢ was carried on and no additional advantage is thereby derived. -The 
amount spent in purchasing, erecting and fitting a new boiler exactly similar to the 
‘old one which had deteriorated is a revenue expenditure deductible under section 
10 (2) (xo) of the Indian Income-tax Act and not a capital expenditure. 
(Case-law Indian and English disctsséd.] ` 

It cannot bè said that, the expression “ current repair” occurring in section 
10 (2) *(v) of the Income-tax Act is confined only to “petty” repairs usually 
carried out periodically and will not include repair or renewal costing a large 
sum of money which was spent after the machine has been run for a number of 
years. 19 I.T.R. 324, dissented from. j 

` « [Raghava Rao, F., however, was, of the opinion that such expenditure was 
»capitahexpenditure. The opinion of Satyanarayana Rao, FJ., which agreed with that 
of the Tribunal prevails under section 98, Givil Procedure Gode, read with section 
66-A of the Income-tax Act.] 


C. S. Rama Rao Sakib for the Applicant. 
| M. Subbaraya Iyer for the Respondent. ! 


K.S. Reference answered. 
Subba Rao, 7. : Manicka Udayar D. Karuppa Udayar. 
‘gth July, 1951. ; S.A. No. 2319 of 1947. 


Limitation Act TA 1908), segiton 20—Altenes from mortgagor making paymeni 
and acknowledging debi—If saves limitation—Mortgagor subsequently making another pay- 
A payment towards the mortgage and an acknowledgment by an alience 
‘from the mortgagor when not authorised to do so will not save limitation.: But 
‘where such mortgagor subsequently makes another payment and acknowledges 
the débt.at a time, when but for the payment and acknowled t by the alienee 
‘the debt would be barred, there must be deemed to be a ratbcation y the mort- 
gagor of the acknowledgment by the alienee. Such ratification though it ‘might 
not distufb the rights of the alienees of the mortgaged properties prio: to the ratifi- 
‘cation, would certainly be binding on him and persons who claim under him after 
the said ratification. ' 
S. Sitarama Atyar and’ S. Rajaraman for Appellant. 
A. V. Narayanaswami Atyar for Respondent. A 
K.S. ; Appeal dismissed. 
Leave to appeal refused. 


} 


Bashesr Ahmed Sayeed, F. Satagopan v. Varadachary. 

i July, 1951. ; G. G. G. Appeal No. 61 of 1949. 

alicious prosecution—Complaint by defendani alleging that certain facts took place— 

Failure to prove them—Defendani if can plead reasonable and probable cause for ing the 
- false charge. 
a When once a complaint in which the complainant makes allegations which 
he claims to have taken place to his knowledge fails, then it does amount to malice 
when such complaint which he fails to prove has been made. The burden in a 
suit for malicious prosecution is on such defendant and it cannot be said that it 
was the duty of the plaintiff to prove absence of probable and reasonable cause 
on the part of the defendant. 

S. Ramachandra Atyar for Appellant. 

R. Rangachari for Respondent. 


K. 5. —— Appeal allowed. 
Subba Rao, F. Kunhumalu v. Gopalakrishna Iyer. 
11th July, 1951. S.A. No. 2565 of 1947. 


Malabar Compensation for Tenants Improvements Act (I of 1900)—Tenani— 
Includes sven a trespasser who cultivates intending to pay the customary rent and includes person 
in possession of the land in good faith believing himself to be a morigagee—Such person not 
liable for lial eal on eviction. 

word “ tenant ” in the Malabar Compensation for Tenants Improvements 
Act is given a very wide connotation so as to take in even a trespasser who cultivates 
a land intending to ed the cust deuce a It includes also a person in possession 
of land in good faith believing to be a mortgagee. Under section 5 of the 
Act such a tenant is entitled to be in possession until he is evicted m execution 
of the decree under ieee (2) ; till he is evicted he will be subject to the terms 
of the lease or mortgage as the case may be. Where a person is in possession in 
good faith believing himself to be entitled to be in possession as per the terms of 
the said provisions such a person is not in wro possession till evicted and is 
not therefore liable for mesne profits. 

K. Kuttikrishna Menon and X. N. Karunakaran foi Appellant. 

C. S. Swaminathan, M. K, Nambiar and M. Sekara Menon for Respondent. 

K.S. Dectes modified. 

Leave to appeal granted. 


Chandra Reddi, F. Abboy Reddia: v. The Collector of 
20th Fuly, 1951. Chinglepvt. 
C.R.P. No. 821 of 1949. 
Civil Procedure Code (V o ad , Section 115—District Court appointed as arbitrator 
under section 19 (2) of the ie India Act—If persona designata or “ Court 
Subordinate ™ subject to one eo Juris 
‘The arbitrator is appointed under section 19 (2) of the Defence of India Act 
as a persona designata and not as a Court against whose decision a petition in revision 
lies to the High Court, under section 115 of the Civil Procedure Gode. A revision 
petition against the order of such arbitrator is not competent. A tribunal would 
not be construed to be a Court merely because a right of appeal is provided against 
its award. 
V. Seshadri and Æ. S. Ramamurthi for Appellant. 
The Government Pleader (P. Satyanarayana Raju) and M. C. Rajagopalan for 


Respondent. 
K.S. — Petition dismissed. 
Satyanarayana Rao, f. Kannayya v. Satyanarayanamma. 
20th July, 1951 ~ Appeal No. 97 of 1949. 


Civil Procedure Code (V of 1908), Order 2, rule 2—Scope—Suit by Hindu reversionsrs 
P deh af aidan 1 oe altenations by her—Suats in respect of different alvenations— 


Separate sutts—. Mar 
If there is only one alienation by a Hindu widow and out of the properties 
covered by that A some items alone were made the subject-matter oj 
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oe suit and recovered it is not open to the reversioner thereafter to institute another 
uit for recovery of the balance of the property covered by the alienation as the 
ause of action and the defendants against whom the relief is claimed in the suit 
re identical. The situation will be wholly different where different alienees are 
1 possession of different items of properties under different alienations. In sucha 
ase it cannot be said that the cause of action should be decided and considered 
rithout reference to the defendant against whom the relief was claimed. If in 
prior suit an alienation was attacked and the property in the possession of the 
lience was sought to be recovered by the reversioner in such a suit the other aliences . 
nd the other properties need not be included though Order 1, rule 3, of the Civil 
'rocedure Gode permits the joinder of several causes of action and defendants 
ubject to the Lmitations presciibed by that rule. Accordingly a subsequent 
uit attacking other alienations will not be barred by Order 2, rule 2, Civil Proce- 
ure Code. 

E. Venkatesam for Appellant. 

R. Venkataramana for Respondent. 


K. S. — Appsal dismissed. 
handra Reddi, F. Arumugha Naicker v. Kuppuswami Pillai. 
20th July, 1951. G. R. P. No. 452 of 1949. 


Civil Procedure Code (V of 1908), Order 1, rule 8—Represeniative action rif 
an be brought for rendition of accounts by certain members tf an unregistered society on their 
thalf and on behalf of other members of the soctty. 

A representative action under Order 1, rule 8, Civil Procedure Gode, can be 
ought for rendition of accounts by certain members of an unregistered society 
n thei: own behalf and on behalf of the other members of the society. 

S. Balasingam Satya Nadar and N. C.. Rangaswami for Petitioner. 

D. Narasaraju and T. Goutndarajulu Mudahar for Respondent. 


K. S. —— Petition allowed. 
Subba Rao, F. Ratnaswamy v. Diocesan Co-operative Stores, Palamcottah. 
‘5th July, 1951. G. M. P. No. 937 of 1950. 


Madras Co-operative Societies Act (VI of 1932), section 51 (c)—Clatm aganinst Secre- 
ary for repayment of loan taken by htm—Fact that arbitrator may have to go into invalidity- 
f general body resolution—Effect. 

Where the case is that the society lent some monies to its secretary and claims 
ts return, it was an act of the society in the course of its business. The mere 
act that in deciding the clarm the arbitrator an have incidentally to go into the 
alidity of a general body resolution does not e it any the less a claim touching 
he business of the society. 

V. Rajagopalachart and R. V. Raghavan for Petitioner. 

S. Balasingam Satya Nadar for 1st Respondent. 

The Advocate-General (V. K. Thiruvenkatacharı) for 2nd respondent. 

K. S. — Applicaton dismissed. 
tayamannar, C.J. and Somasundaram, F. Govindaswami Naidu v, Pushpalammal.. 

26th July, 1951. G. M. P. No. 2365 of 1951. 

Madras Buildings Lease and Rent Control Act (XV of 1946), sections 7 (2) and (3)— 
dcis of waste alleged—Local inspection by controller—Desirabisty of recording notes of his 
mpressions to the knowledge of parties and counsel. 

In cases where the Rent Controller makes a local inspection, it is desirable— 
ind it will be useful also at the further stages of the case—that he makes notes of 
he inspection forthwith to the knowledge of the parties and counsel who may be 
resent at the time. ‘This procedure will help the parties to know, the impressions 
vhich the officer had formed as a result of the local inspection and this knowledge 
vill enable them to adduce such evidence as they may choose to support or 
‘ontrovert the impressions of the officer. 

V. V. Srinivasa Ayyangar and V. Devarajan for Petitioner. 

K. Varadachary, G. Venkateseshayya and G. Chandrasekara Sastri for Respondent. 

K. S. —— Ordsrs quashed, 
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Panchapakesa Ayyar, 7. Ramaswami Ambalam v. Madras Hindu Religiou 
30th July, 1951. Endowments Board 
G. M. P. No. 5186 of 1951 

Constitution of India (1950), Article 228—Applicability—Conditions necessary for. 

For Article 228 of the Constitution to apply three main conditions must exist 
Th are :— i e 

i (1) A suit or case must be actually pending in a Court subordinate to the 
High Gourt. No one can move the High Court under Article 228 stating tha 
such a suit or case is intended to be filed. It must be actually filed and must be pend. 
ing. Ifit has been dismissed or disposed of already Article 228 will not apply. 

(2) The High Court must be satisfied that it involves a substanital questior 
of law as to the interpretation of the Gonstitution. It should really involve such a question 
A mere frivolous allegation that such a question is involved will not do. 

(3) The High Court must be satisfied that the determination of that question i 
necessary for the disposal of the case. If the suit can be disposed on the other question: 
raised (like limitation, non-maintainability by a single person when a representa. 
tive suit has to be filed under the law, etc.), Article 228 will not apply. Usually 
the High Court will not act till this point is clear, and will wait for the other issue. 
to be decided. Ofcourse, where it is clear it will act at once. 

Where a suit is pending in a Gourt subordinate to the High Court whatever 
the reason be for its pendency, whether mischievous and selfish petitions by thi 
plaintiffs, or petitions filed by them bona fide in the ends of justice, the High Cour 
can interfere. 

The appellate side has jurisdiction especially when the matter arises from the 
muffasal Courts and all the more so where the High Court can act under Article 228 
(b) and does not decide to try and dispose of the suit under Article 228 (a). 

Where a scheme is framed under section 57 of the Madras Hindu 
Religious Endowments Act and the issue is raised as to the constitutiona 
validity of the section as it was alleged to offend Articles 15 and 26 cf the 
Constitution by discrimination against Hindus alone by subjecting their endow. 
ments alone to regulation and control by Government officers and corporations 
it is a fit case for withdrawal under Article 228 (b) to High Court for decision o 
the question of law and returning it to the subordinate Court as soon as the ques 
tion of law is decided. 

R. Gopalswami Iyengar, A. Sundaram Iyer and T. K. Sundararaman for Petitioners 

M. Seshachalapath, T. R. Srinivasan, S. Gopalarainam and D. Ramaswami Iyengar 
` for Respondents. : 


K. S. e — Suit withdrawn to High Court. 
Subba Rao, F. Srinivasa Alyangar v. Kollegal CGo-operativeStores, Ltd 
Ist August, 1951. G. M. P. No. 11776 of 1951. 


Madras Co-operative Socisties Act (VI of 1932), Rules under, rule 15 (i) and proviso— 
Scope—Furisdiction of Deputy Registrar to decide question of limitation. 

Rule 15 (1) as well as the proviso to rule 15 of the Rules framed under the 
Madras Co-operative Societies Act deals only wich the periods of limitation and the 
question as to limitation is certainly within the jurisdiction of the Deputy Registra: 
of the Co-operative Societies. Even if it be a collateral fact to be decided before 
he exercised jurisdiction under the Act, it is within the jurisdiction of the Deputy 
Registrar to decide the co lateral fact, the existence of which gives him jurisdiction. 
It may be open to a superior tribunal to ascertain whether the decision of such a 
collateral fact is correct or not. But that does not exclude the decision of the fact 
from the jurisdiction of the Deputy Registrar. Accordingly an application for the 
issue of a writ of prohibition to prohibit the Deputy Registrar from procecding 
with an enquiry on the ground that the application before him was filed beyond 
the period prescribed, is not sustainable. 

P. S. Balakrishna Ayyar and P. S. Ramachandran for Petitioner. 

M. Krishna Bharath for first Respondent. 

The Advocate-General (V. K.. Thiruvenkatachari) on behalf of the second 


Respondent. 
K S5. Application dismissed. 
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Govinda Menon and Ramaswami, 77. Kiishnamurthi v. Venkateswaran. 
24th July, 1951. A. A. O. No. 194 of 1948. 


Madr 7 1 sf Act (IV of 1 —lIf ul ires as to Articles 
14 and 19 (i) Uf) of the Constiatiog e a 


The provisions of Madras Act IV of 1938 are not repugnant to any of the 
„provisions of the Constitution of India and are certainly ixira vires thereof. [Rele- 
vant provisions of the Constitution and principles as to equal protection of the laws 
discussed. ] i 


M. S. Ramachandra Rao and U. Sethu Madhava Rao for Appellant. 
V. Subramanyam for Respondent. 


K.S. Appeal dismissed. 
Panchapakesa Ayyar, 7. Subramaniam, In re, 
25th July, 1951. Gr. A. Nos. 55 and 56 of 1950. 


Criminal Trial—Charge of rape—Conviction if can be based on the sole evidence of the 
victim as to the rape. 

A woman who is raped or outraged without her consent i; not an “ accom- 
pice” under our law, and her evidence has only to be tested carefully before 
acceptance, as a rule of prudence. She can be fully believed if the Court which 
sees her and hears her evidence and observes her demeanour believes her and a 
conviction can be oe upon her sole evidence without any legal need for corro- 
boration. Alfter all, in adultery, incendiarism, rape, etc., there cannot be many 
cye-witnesses. 

S. Krishnamurthy and Æ. V. Ramaseshan for Accused. 


The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State. 


Govinda Menon and Ramaswami, J}. Govindaswami Padayachi, Jn re. 
gist Fuly, 1951. Cr. App. No. 882 of IQ50. 


Madras Borstal Schools Act (V of 1926), section 10 (a)— Applicability, 

The decision in Chelliah alias Mariappa Kedumban v. The Ring, (1949) 1 
M.LJ. 282, following The Public Prosecutor v. Nagappa Pujari and others, (1948) 2 
M.L.J. 630, in both of which still earlier decisions to the contrary have not been 
adverted to or considered, requires re-consideration. 


Miss Perwesn Amiruddin and L. F. A. Menezes for Accused. 
The Public Prosecutor (V. T. Rangastoami Ayyangar) on behalf of the State. ' 


K. 5. Appeal dismissed. 
Subba Rao, 7. Thiruvengadam v. State of Madras, 
Ist August, 1951. G. M. P. No. 5942 of 1941. 


. œ at F: . 9 
In section 64-A of the Motor Vehicles Act the Provincial Government is 
authorised to interfere in revision only if they are not satisfied with the order of the 
NRC 


Motor Vehicles Act (IV of 1 , Section 64-A—Order of Regi Ti I 
OF gf 1939) a yraer of Regional Transport Authority 
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subordinate Tribunal in-regard to its legality, regularity or propriety. ‘The word. 
“legality? is a well-known term which does not require elucidation. Orders of 
subordinate’ Tribunals contravening express provisions of law, ‘their legal conclu- 
sions on proved facts, their constructions of documents which are the foundations 
of claims, their findings based upon no evidence or irrelevant evidence and similat 
other errors of law can be rectified by the superior Tribunal under that head. The 
mieaning to be attached to the word “regularity” is also free from any doubt. 
It deals with the procedure prescribed. Ifa Tribunal’s finding is vitiated by any ` 
irregular procedure, it is liable to be set aside by the authority exercising revisional 
jurisdiction. But the word “ propriety’ is not susceptible of exact definition. 
It is something which is neither illegal nor irregular. An order contraytoing the 
rinciples of natural justice is vitiated by impropriety. An order of an inferior 
Teabunal may be set aside on the ground of impropriety ifit contravenes the 
principles of natural justice, or is otherwise inequitable or manifestly unjust. 


The Provincial Government is authorised to set aside the order of the Central 
Road Traffic Board if it is satisfied that their order is vitiated by one or the other 
of the defects mentioned in section 64-A. They are not collateral facts but de- 
scribe the limits of the Government’s revisional jurisdiction. If they exceeded these, 
the High Court will quash that order. But if they set aside the order of the Board 
under one or the other of the three heads the fact that the High Gourt may come 
to a different conclusion is no justification for interference with the order of the 
Government. 


The Government in exercising revisional jurisdiction must act judicially 
and cannot’ take extraneous circumstances into consideration. The Government 
cannot receive for the first time fresh representations and cannot act on such 
representations without giving an opportunity to the affected parties to be heard. 


i 
Where it is found that the Government passed orders ex fact after reading a 
petition of congress workers and an additional petition filed by a party which were 
not brought to the notice of the other party, the order of Government cancelling a 
permit granted by the Gentra} Road Transport Board cannot be sustained as the 
Government had taken extrancous matters into consideration. 


K. Bhashyam, T. R. Srinivasan and S. Gopalarainam for Petitioner. 
V. P. Sarathy for State Counsel (FJohnJand Rao) for 1st Respondent. 
M. R. Nambiar and Miss Najesm Amiruddin for 2nd Respondent, 


K. 5. —— Order quashed. 
Chandra Reddi, J. Mohamed Thambi Maricayar v. Shaik Farid Maricayar. 
1st August, 1951. A. A. O. No. 531 of 1949. 


Lunacy Act (IV of 1912), section 42—Alleged lunatic a woman—lf exempted from 
being produced tn Court. 

The Court cannot insist upon the production of an alleged lunatic in an 
open Court if she is a woman who according to the manners and customs of the 


country ought not to be compelled to appear in public. The person responsible 
for the production of an alleged lunatic woman is entitled to request the Court 


to examine her in a place other than the public Court. 


* Mohammed Ismail for Appellant. 
S. Rangaswami Aiyangar for Respondent. 


K.S. Petition remanded for disposal om merits. 
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Panchapakesa Aypar; F.'- > = .° . Kàvelià Phula and others, In re. 
3rd August, 1951. Gr. A. Nos. 511 to 514 of 1950. 


Indian Penal Cods (XLV of 1860), section 401—Ingredisnts of offence undsr—“ To 
E ld out af Court 


Section 401 of the Indian Penal Code requires to be proved for a prosecution 
to succeed : (1) That there was a gang of peisons as mentioned in the charge. The 
clause “ to any wandering or other gang ” means “ to any wandering or non-wandering 

” and cannot be interpreted as “ to any wandering or vagabond gang of similar 
Cage. (2) That the gang in question must be associated together for the 
purpose of kabitually committing thefts or robberies. The word “ habitually ” 
cannot mean “ according to the ingrained habits or psychoanzlytical make up of 
each of the persons belonging to the gangs. Law does not generally dabble with 
psychoanalytic problems, and is mostly concerned with objective testa. “ Habi- 
tually ° only means “frequently for purposes of crime”. Habit is proved by 
“an aggregate of acts done in concert in a short period.” (3) That the person 
belonged to the gang at the time it habitually committed the thefts and robberies. 
The fact that he merely associated with members of the gang for social or other 

urposes like taking tea with the members of the gang, o1 going out with them 
or innocent purposes like bathing in the sea will not do. The association must 
be proved to hae been for the purpose of committing the thefts and the robberies. 
The prosecution will fail if it proves merely that the person charged was in pos- 
session of some properties stolen in the course of the thefts and robberies habitually 
committed by the gang. But if in addition to the possession of the stolen properties 
there was some evidence of any agreement between the members of the gan 
and the person receiving the stolen properties, that they should steal and he shoul 
receive and dispose of loot, or that thc stolen properties went to him as his 
share in the loot, that would do to prove that be belonged to the gang. Itis enough 
if the prosecution shows that the person charged either took part in the organisation 
of the thefts and robberies, or in the execution of those thefts and robberies, or in 
dividing the loot, or even that he took a share in the loot or acted as a reserve member 
by arranging even to give aid and encouragement to the gang when going for their 
thieving aad robbing operations or when they return from such operations provided 
that he has knowledge of all the thetts and robberies and acts in concert with the 
other members of the gang for getting them committed. 


The fact that the gang had no leader and the members had a kind of democratic 
equality and operated without a leader does not affect the convictions of the 
members. 


Confessions recorded by a magiscrate, after Court hours does not become illegal 
or inadmissible in evidence. In cases of absolute urgency the Magistrate can 
cord confessions out of office hours. 


V. Rajagopalachari, R. V. Raghavan, A. R. Rrishnaswami Mekta and Tarwady 
or Appellants, 


The State Prosecutor (S. Govind Swaminathan) on behalf of the State. 
K.S. Convictions confirmed and sentences reduced. 


Subba Rao, 7. Venkappa v. Karunakaran, 
th August, 1951. G.M.P. No. 7057 of 1950. 
Madras Buildings (Lease and Rent Control) Act (XV of 1946), section 3—Order of 
lccommodation Controller intimating that premises was not required for the Govsrnmsni—If 
thictal act—If subject to quashing by writ. 
An order under section 3 of the Madras Buildings (Lease and Rent Control) 


ct intimating to the landlord that a house was required for the Government is 


N 
t 
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an order in an administrative capacity and an order paed by the same 
authority intimating that the house was not required for the Government could 
not be in a higher position. 

(1948) 1 MLL.J. 366, relied on. 

T. R. Thyagarajax for Petitioner. 

V. C. Gopalaratnam and C. P. Rajagopala Iyengar for first Respondent. 

Vepa P. Sarathy for the State Counsel (Foka and Rao) on behalf of the second 

t i l l 


K.S. Application dismissed. 
Panckapakesa Ayar, F. Nagu Thever, A re. 
10th Amgust, 1951. l Cr. R. O. No. 1145 of 1950. 


(Gr. R. P. No: 1074 of 1950.) 


. Criminal Procedure Cods (V o 1898), section 203—Case of alleged, cheating by 
representation not properly wndersi a a a a 
complaint as civil matter—Propristy. 


Where an alleged cheating by representation has not been Bete ie mie 
and gone into by T: Magistrate, the interests of justice lic interests 
uire that it be gone into. The case the 


alleged cheating 
ought to have been heard and it was not a caso sane penile a 
Criminal Procedure Code, as a civil matter. An order setting aside ae 
dismissal is justified. 

T. S. Vaidyanatha Iyer for Petitioner. 

The Public Prosecutor (V. T. Rangaswami Ayyangar) on behalf of the State. 

C. R. Venkatakarasimham on behalf of ee cies (Gomplainant). 


K. S. Petition dismissed. 
Panckapakesa Ayyar, J. Syed Abbas Saheb, In re. 
10ik Angust, -1951. Cr. M. P. No. 2253 of 1950. 


Criminal Trial—Charge—EssentialsTof 


Er Glia chases ts Chav eahall tats the offence with E particnlan 
ee ee A 
rer that an offence under section 417 of the Penal Gode was committec 

Ist June, 1949 ” is vague and therefore defective, 


F.. Rajagopalachari and A. Bhwjanga Rao for Petitioner. 

~.” The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State. 
K. S. a ' K. Vekatanarasimkam for Respondent. 
KS. ) 7 Chae quashed 
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Panchapakesa Ayyar, F. Narayanareddi v. Nagasubbamma, 

19th July, 1951. >- > C. R.. P. No. 774 of 1950, 
f Civil Procedure Code (V of 1908), Order 9, rule 13—-Guardian’s negligence to appear 
and defend on behalf of minor at trial— Sufficient cause” for non-appearance. ` 

It cannot be said that their guardian’s negligence to appear and defend on 
behalf of the minor defendants at the trial is not a “‘ sufficient cause ” under Order 9, 
rule 13, Civil Procedure Code, The contention that law should make no dis- 
crimination in favour of minors,is not acceptable. Nothing in the Constitution 
-of India or Bharat hits at it. 

K. Umamaheswaram and A. Subrahmanyam for Petitioner. 

Respondent not represented. 

KS. ———_—— Petition dismissed, 

Subba Rao, F. Subbaraya Sarma v., Subrahmanyam. 
ath , 1951. S. A. No. 2212 of 1948. 
i E aio i o—Decres for sale of hypotheca when can be passe 
Transfer of Property Act (LV of 1 ay. sections 58, 67 and 68—Scope. 

As section 58 of the Transfer of Property Act now stands (amended in 1929) 
if under the mortgage deed the mo r expressly or by implication binds him- 
self to deliver possession of the mo roperty to the mortgagee the transaction 
is a usufructuary mortgage notwithstanding the fact that actual possession has 
not been delivered. If such a transaction is a usufructuary mortgage, section 67 
of the Transfer of Property Act does not empower a mortgagee to institute a suit 
for sale, Section 68 only confers a right on the mortgagee to sue for the mortgage 
money when the mortgagor fails to deliver the pro to him without distur- 
bance by the a ay or any person claiming under a title superior to that of 
the mortgagor. is does not either expressly or by necessary implication confer 
on him a right to realise the said amount by sale of the hypotheca—he can only 
obtain a money decree. 41 Mad. 259 (F.B.) is no longer good law and must be 
deemed to have been statutorily overruled by the amendment of section 58. in the 
year 1929. Where however the se is a composite one with a clause “ as 
soon as the amount is available, I pay the amount of principal and interest 
accrued due under the mortgage deed, get the mortgage cancelled and take back 
-the document.’ there is a clear personal covenant to pay and therefore a suit for 
sale would lie under section 67 of the Transfer of Property Act. 


P. Satyanarayana Raju and M. B. Rama Sarma for Appellant. 
K. Umamaheswaram for Respondent. 


K, S. —— Appeal dismissed. Leave to appeal refused, 
‘Govinda Menon and Ramaswami Goundar, FF. Venkata Rao o. Venkata Ratnam, 
8th August, 1951. Appeal No. 98 of 1948. 


Usm ious Loans Act (X of 1918), section 3 (1) and Explanation as amsndsd by Madras 
Act (VIII of 1937)—Power to be exercised if transaction as betwesn parties was substantially 
unfatr—12% simple intsrast in the case where both parties were monsy-lenders—Fair rate. 

The effect of Madras Act (VIII of 1937) by which sub-section (1) of section 
of the Usurious Loans Act was amended and Explanations and Provisos were add 
is to make it obligatory upon the Court to find out whether there is excessive in- 
terest and when once that 1s done to presume that the transaction was unfair. Any 
thing above 12% per annum simple interest is excessive considering the nature 
of transactions in this State. Re. 1-0-6 per cent. per mensem compound interest 
with annual rests must be held to be excessive within the meaning of the Explana- 
tion inserted by Madras Act (VIII of 1937) and therefore the transaction must 
be held to be unfair between the parties and the debtors are entitled to the benefit of 
the Usurious Loans Act as amended by Madras Act (VIII of 1937). 

12% simple interest was allowed as fair, reasonable and just, Haselaw consi- 


K. Venkatarama Raju for Appellant. 

G. Venkatarama Sastri for 1st Respondent, "e 

K, 5, — Decres modified, 
NRG 
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Panchapakesa Ayra, F. , Butchaiah, Jn re. 
17th August, 195I. . Cr. R. C., No. 653 of IQ5I. 
(Cr.,.R. P. No. 647 of 1951), 
Criminal Procedure Code (V of 189%); section 144——Order* under stopping criticisms 

of police officers, etc., tn newspaper—Propricty. 
An order dads section 144, Criminal Procedure Code, stopping 


criticisms by a n per editor about police officers and their conduct 
relating to et of their duties was held to be wrong because 
of the following: (1) in resorting to section 144 ‘lightly and in violation of 


its terms and in the-absence of any nuisance: involving danger to -health 
or life or a breach of the peace ; (2) interfering with the right of a newspaper as 
its editor to publish news and comments without - any real need to- 

action, instead of resorting to other and appropriate sections of law to jel ae 
the alleged offences ; (3) ae establish a causal connection between the news. 
and comments published by the editor in his n aper and the alleged insub- 
ordination of subordinate officials, the alleged recrudescence of anti-social activity 
by communist and other turbulent elements, and the alleged creation of prejudice 
in the minds of the superior officers against the officers attacked in the paper ; 
(4) the failure of the Magistrate to hold an investigation and sa himself that 
the news and comments offended ee any exis law; and (5) the passing 
of an ex parts order without any pel bie or justification, Merely annexing 
extracts from the vitriolic comments aah ¢ paper to the order under section 1 
will not cure the above grave defects. Even an obscure newspaper is entitl ded 
to the enjoyment of rights and, privileges conferred on newspapers in general. 
Prosecution for substantive offences are the correct gteps to take'in such cases sand 
not orders under section 144, Criminal Procedure Code. 


V. Rajagopalachari and K. Suryanarayana for Petitioner. 


The Advocate-General (V. K. Thiruvenkatachari) and the Public Prosecutor 
(V. T. Rangaswami Atyangar) on behalf of the State. 


K.S. -o Order set aside. 
Subba Rao, F. Maruthanayagam v. The State of Madras. 
23rd August, 1951. C. M. P. No. 6003 of 1951. 


Motor Vehicles Act (IV of 1939), section 64-A—Power of Government to set aside 
order of inferior Tribunal—Limits. 
The Government can set aside under section 64-A of the Motor Vehicles Act 
_ the order of an inferior Tribunal like the Central Road Traffic Board (setting 
aside the order of the Regional Transport Authority) if they are satisfied that the 
“order of the inferior Tribunal was illegal, irregular or improper. It can set aside 
‘an order on the ground of impropriety if it contravenes the principles of natural 
justice or is otherwise inequitable or manifestly unjust. The order of a Tribunal 
exercising such judicial functions should sx facts show reasons in a succinct form for 
sctting aside the orders of the subordinate Tribunals and to say that an order 
is illegal or roper or irregular is a mechanical repetition of the words of 
section 64-A ae is not a judicial disposal of a revision petition. 

Where the order of the Government setting aside the order of the Central 
Road Traffic Board on the ground that it was not proper and that there was little 
justification for the Central Road Traffic Board to interfere’ with the discretion of 
the Regional Road T rt Authority, such order ex facis does not disclose the 
reasons that operated on the mind of the Government in setting aside the order of 
the inferior Tribunal. Sach order must therefore be set aside. 


M. K. Nambiar, T. R. Srinivasan, S. Gopalaratnam and R. S. Venkatachari for 
Petitioner. 

V. Sriramamurthy for the State Counsel (John and Row) on behalf of the State. 

N. G. Krishna Aiyangar for and Respondent. , : 

K.S.. SS Order set aside, 


— 
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Govinda Menon and Ramaswami Gounder, F7. Ramaswami Ayyangar v. Sunda- 
14th August, 1951. resan Chettiar. 
A.A.O. No. 598 of 1947. 

Wills—Wills executed by Hindu outside the City of Madras—Probate unnecessarp— 
Order of Court directing issus of probate—If involves the compulsory deposit of stamps mecessary 
Sor the issue of the probate. 

With respect to wills executed by Hindus outside the City of Madras it is 
unnecessary to take out a probate in order that the devise under the will should be 
effective. A mere order by a Court directing the issue of a probate in such a case- 
will not necessarily involve the compulsory deposit of stamps necessary for the 
issue of the probate. It may be that the legatees may settle the matter outside. 
without getting’a probate. s 

V. Ramaswamı Atyar and V. Meenakshisundaram for Appellant. 

R. Kesava Aiyangar and K. Parasaran for Respondent. 


K.S. i — Order set aside. 
Somasundaram, 7. Mangayya and others, In re. 
17th August, 1951. ~. Cr. R. C. No. 935 of 1950. 


(Cr. R. P. No. 869 of 1950). 
Criminal trial—Sursty for “‘ apppearance of the accused in Court”? —Failure of accused 

to abpéar in Court to which case was transferred—Liability of bond to forfeiture. 
~ Where the sureties bound themselves for the appearance of the accused not 
only, for a particular day but also for continuance of their appearance in Court, 
the sureties are bound for the appearance of the accused in the Court to which the ° 
ise is transferred. On failure of the accused to appear the bond can be forfeited. 
It is hetter that a clear and specific term is introduced in the form of bonds, so as to 
bind ay accused and sureties for appearance before any Court to which the case 
may bes«transferred or committed or records sent under section 949 of the Crimi- 
nal Procedpre Code. i , - 


N. C. V. Ramanyachari for Petitioners. 
The Public Prosecutor (V. T. Rangaswami Ayyangar) on behalf of the State. 


K. S. Petition dismissed- 
Subba Rao, F. Sengayyan Chettiar v. Rasu Chettiar. 
aist August, 1951. G.M.P. No. 11496 of 1950. 


Madras Buildings (Lease and Rent Control) Act wt 1946), section 7 (3) (a) (ii)— 
Oral contract of tenancy for a period of five years—If can be relied on to resist application for 
eviction on ground that landlord requires premises for own use. 

An ent which affords protection against eviction to a tenant under. section. 
7 (3) (a) (ii) of the Madras Buildings (Lease and Rent Control) Act, must be a valid. 
agreement. An oral contract of tenancy for five years is invalid under ‘the provi- 
sions of the Transfer of Property Act and the tenant cannot rely upon it in regard 
to the period of the tenancy in an application for eviction under section 7. 

K. S. Destkan for Petitioner. l 


¿ -R. Gopalaswami Ayyangar for Respondent. 


“RS. — Order quashed 
Subba Rao, F. i Panchayat Board, Kudaravalli o.Inspector of ' 
22nd August, 1951. Municipal Councils and Local Boards, Madras. 


C.M.P. No. 260 of 1951. 

Madras Local Boards Act (XIV of 1920), section 45-A (1)—Inspector of Local Boards 
acting under—If bound to give reasons for his order superseding a Panchayat Board. 

In the case of an Inspector of Local Boards acting under section 45-A (1) of the 
Madras Local Boards Act, though he has got to exercise his functions judicially, 
the section does not impose on him a duty to give reasons for his action. It may be 
that in the interests of public institutions in this country, an officer, however 
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competent and otherwise honest, cannot be entrusted with drastic powers without 
the elementary safeguard that he should give reasons of his action. But it is for 
the Legislature to amead the Act suitably having regard to the changed circum- 
stances after this country has become independent. But on the section as it stands, 
the principle laid down in W.P. No. 171 of 1951 (that the Government in setting 
aside the orders of inferior tribunals under section 64-A of the Motor Vehicles 
Act should disclose the reasons in their order) cannot be extended to an order 
under section 45-A (1) of the Madras Local Boards Act. 


D. Narasaraju and K. B. Krishnamurthi for Petitioners. 


The Government Pleader (P. Satyanardyana Raju) on behalf of 1st Respon- 
dent. 


A. Sambasiva Rao for 2nd Respondent. 


KS. ` —— Petition dismissed, 
Panchapakesa Ayyar, F. Vadivel Gounder, In re, 
22nd August, 1951. Cr.R.G. No. 936 of 1950, 


(Cr.R.P. No. 870 of 1950.) 

Madras Prohibition Act (X of 1987) Inipector of Police Proktbiton—If a police 
officer within the meaning of sections 25 26, Evidenca Act—Confesston to—Admissitbiltty. 

An Inspector of Police Prohibition cannot be considered to be a “ Police 
Officer’? within the meaning of sections 25 and 26, Evidence Act. A confession 
made to him will therefore be admissible in evidence. Venkata Reddi, In re, (1947) 
2 M.L.J. 218, followed. The mere title of Inspector of Police Prohibition, ob 
Inspector of Police Prohibition assumed or given to prohibition staff members is 
irrelevant, as in these days of democracy, every one Wants a more dignified tiile, 
process servers aspiring to be called bazltffs, clerks aspiring to be called, assistants, 
peons aspiring to be called messengers, etc. 

R. S. Fayarama Iyer and C. K. Venkatanarasimham for Petitioner. 


The Assistant Public Prosecutor (4. S. Stoakaminathan) for-the State. 


K.S. | —— Sentence reduced. 
Subba Rao, F. Narasimhulu v. Inspector of Local Boards, Madras. 
29ik August, 1951. G.M.P. No. 5063 of 1951. 


Madras Local Boards Act (XIV of 1920), section 4.3 (1)—Scope—Removal of President 
—Grounds—Alleged losing confidence of majoritp—If ground. 

There is no provision in the Madras Local Boards Act providing for passing 
a motion of “ no confidence ” against the President of a Panchayat Board. Nor is 
the Inspector empowered to issue orders to the Panchayat Board President to resi 
on the ground that he lost the confidence of the majority. Under section 43 of he 
Madras Local Boards Act, the President can be removed only if he wilfully omits 
or refuses to carry out or disobeys :he provisions of the Act or any rules, by-laws, 
regulations or lawful orders issued thereunder 01 abuses the powers vested in him. 
It cannot be said that the attitude of the President in not resigning the Presidentship 
amounts to an abuse of the power vested in him. ‘There is no provision in the Act 
compelling a President to resign if he lost the confidence of the Panchayat Board. 
[However the order of removal was upheld on the other grounds]. 


D. P. Narayana Rao for Petitioner. 


The Government Pleader (P. Satyanarayana Raju)), K. Krishnamurti and 
Suryanarayana for Respondents. 


KS. n e Application dismissed. 
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Subba Rao, 7. Muthuswami Chettiar and Co. v. Ananthapadmanabhd 
Rist August, 1951. i Iyer and Sons. 
G. M. P. No. 2218 of 1951. 

Madras Buildings (Lease and Reni Control) Act (XV of 1946)—Application for: 
fixing fair rent—Mazrntainabiltty in name of partnership qfter its dissolution, 

A firm is bound to pay rentinr t of the building to the landlord, in the 
same way as it is bound to discharge debts due to others. To pay the amount, it is 
necessary to ascertain the amount of rent due, which can only be known by getting 
the fair rent fixed under the provisions of the Madras Buildings (Lease and Rent 
Control) Act, 1946. In such circumstances the firm’s name can certainly be utilised 
for getting the fair rent ascertained under the provisions of the Act though the 
firm was dissolved on that date. 

P. S. Raghavarama Sastri for Petitioner. 


C. Æ. Ramalingam for Respondent. 


K.S. —— _ Petition allowed. 
Panchapakesa Ayya, F. Arulanandu and others, In re. 
agrd August, 1951. Cr.A. No. 660 of 1950. 
Criminal irial—Rioting case against a large number of persons—Fundamental principles 


which Courts will havs to observe in convicting the accused persons—Onus. _ 
Notwithstanding the large number of rioters or of the persons put up in Court 
for rioting, and the consequent difficulty for the prosecution to name the specific 
act attributed to each of the accused, the Gourt must see to it that all the ingredients 
required for unlawful assembly and rioting are strictly proved by the prosecution 
before convicting that particular accused. The fact that there were a thousand 
rioters, and 122 accused before the Sessions Judge, will not take away from the 
prosecution even an iota of the responsibility of proving them. Just as the culprits 
in undetected crimes escape punishment, unproved persons also must be unhesi- 


ae E race ; 

econdly, spectators, wayfarers, etc., attracted to the scene of the rioting by 
curiosity, as generally happgns in the country side when a riot or affray is going 
on, should not be, by reason of their mere presence at the scene and with the rioters, 
held to be members of the unlawful assembly or rioters. But, of course, if they are 
proved to have marched with the rioters for a long distance, when the rioters were 
shouting tell-tale slogans and pelting stones, it will be for them to prove their 
innocence under section 106 of the Evidence Act. 

Thirdly, it will be very unsafe, in the case of such large mobs of rioters to rely . 
on the evidence of a single witness speaking to the presence of an accused in the 
mob for convicting him, especially when no overt act of violence or shouting of 
slogan, or organising the mob, or giving orders to it, or marching in procession 
with it, or other similar thing is proved against him. An ordinary rule of caution 
and prudence will require that an accused identified only by one witness and not 
proved to have done any overt act, etc., as described above, should be acquitted, 
by giving them the benefit of the doubt. 

The fourth principle to be observed in such cases is that where there are such 
acute factions, one based on agrarian disputes and troubles, another on political 
wrangling and rivalry, and third on caste division, or the division of the haves and 
the have nots, the greatest care must be exercised before believing the evidence of a 
particular witness belonging to one of these factions against an accused of the 
opposite views. This principle becomes of special importance when there are no 
overt acts, ctc., proved, and when there are only one or two witnesses j 
to the presence of the accused among the rioters, and they belong to the classes or 
factions opposed to the accused. 

The fifth principle to be observed is that mere followers in rioting deserve 
a much more lenient sentence than leaders who misled them into such violent 
acts, by emotional appeals, slogans and cries. 

A, Ramachandran for Row and Reddy for Accused. 

The Public Prosecutor (V. T: Rangaswamt Ayyangar) on behalf of the State. 

K.S. , O p Order modified. 
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: Rajamannar,.C.F. and Ratmaniurthy v. Venkatastibba Rabi 
Venkatarama Ayar, J! L.P.A. No. 60 of 1950. 
agrd August, 19511, ; 

Letters Patent (Madras) clause 15—Single Fudge of High Court sitting as vacation 

e— Jurisdiction to admit a Letters Patent appeal against decision of another Fudge. 

A single Judge sitting as one of the vacation Judges has power to admit a Letters 
Patent Appeal against the judgment of another Judge. The vacation Ju 
has vested in him the appellate jurisdiction vested in the High Court and A 
therefore admit a Letters Patent Appeal. If he was not inclined to admit the 
appeal, he could not by himself have disposed of the Letters Patent Appeal because 
law required that a Letters Patent Appeal’must be disposed of by at least two Judges. - 

Y. G. Krishnamurthi for Appellant. 

Th- Government Pleader (P. Satyanarayana Raju) and E. Venkatesan for Respon- 
dent. 


K.S. ea Letisrs Patent Appeal dismissed. 
Rajamanaar, C.J. and Seshadri v. District Magistrate, Tanjore. 
Venkatarama Ayyar, J. G. M. P. No. 5744 of 1951. 


24th August, 1951- l 
Cinsmatograph Act (II of 1918), sechon 5—Stats_Government’s power to grani the 
licensing authority power -to impose conditions in the licence—Sestion 8—Rule making 
ri ondi ; y 


authority, and clearly lays down that such power is subject to the provisions of 
the section and the control of the Stat® Government. The 

Government.” must have reference to the grant of the licences. It cannot be said 
that the State Government had no authority in law to grant the licensing authority 
power to impeach such conditions. Under section 8 of the Act, the power to make 
rules has been conferred in the widest sense and the fact that there is no special 
mention of the purposes of cinemat ph exhibitions does not imply that no 
Tules can be e relating to the kind of films to be exhibited and their effects 
on the audience. The Act itself was passed with the avowed object of regulating 
exhibitions by means of cinematographs. Any rule providing for the kind of films 
to be exhibited or prohibited from being exhibited will be a rule lawfully made 
in exercise of the powers conferred by section 8 of the Act. 

The conditions which may be imposed in a licence are not limited to matters 
of safety, but may deal with the suitability of the films to be exhibited or th 
admission of children to the licensed premises. . 

It cannot be said that a licensee of a ċinema theatre who exhibits films is 
exercising a right of freedom of speech and expression in exhibiting films which 
he desires to exhibit. He is not exhibiting them either as the expression of his 
thoughts and ideas or of those borrowed from some one else and adopted by him. 
A licensee exhibiting a film is doing nothing but carrying on a business. His right 
to freedom of speech and expression is no more infringed by his being prohibited 
from exhibiting certain films or by being directed to exhibit certain flms than in 
the case of a book-seller who is prohibited from selling certain books or is directed 
to sell certain other books. 

Though the imposition of such conditions providing for exhibition of films of 
educative and cultural value would certainly amount to a restriction in that it 
prevents the full and free exercise of the licensee’s right to exhibit such films as he 
wants, the provision is in the interests of the general public and is “ otherwise 
reasonable ” and there is no unreasonable restriction on the exercise of the licensce’s 
right to carry on his business. The fact that the licensee has to pay rent for such 
films is immaterial for a decision of the validity of the condition. 

Accordingly the conditions are valid and constitutional. 

The Petitioner in person. 

The Advocate-General (V. K. Thinsoenkatachari) for the State Gounse] (John 


and eg for-the Respondents. 


4i ' 


Mack ahd Somasundaram, FF. Appalaswatny, Ln re. 
27th August, 1951. Gr.M.P. No. 1716 of 1951. 
Preventive Detention Act (IV of 1950), section 3 (t) (a) (iii) —Scope—Blachmarksting 
activities in rice on an organised act prejudicial to ths maintenance of supplies and 


services essential to the community—Prevenhoe detentton—Profntety. 

The Food Department and a vast system of food control have come into exis- 
tence for‘the specific purpose of providing food for the community on an equitable 
and rationed basis with a view to seting that so far as humanly possible no deficit 
areas perish from starvation. Essential services cannot be confined to services 
such as the Railways, Electricity undertakings and so on. The. services of the 
Food Department and of Executive Officers under it and the Revenue Depaitment 
directly charged with the responsibility of carrying out orders having the force 
of law for the satisfaction of that most vital of all human essentials, otz., food, far 
from being non-casential, transcend in fact in importance all other forms of ““ essen- 
tial services.” Accordingly a person who is said to have organised blackmarketing 
activities in rice on a very large scale can be detained for action prejudicial to the 
maintenance of supplies and services essential to the community. However that 
detenu must be prosecuted criminally and as expeditiously as possible on the grave 
charges. The Preventive Detention Act should not be used, if not abused, merely 
to detain persons and not to prosecute them through the ordinary Courts. 

K. S. Jayarama Ayyar and C. K. Venkatanarasimham for Petitioner. 

K.S. Petition dismissed. 


S$ 

Govinda Menon and Ramaswami Goundar, JJ. Chinna Subba Naidu v. 

27th August, 1951. Kuppa Naidu. 

l © A. A. O. No. 24 of 1951. 

Provincial Insolvency Act (V of 1920), section 37—Annulment of adjudication without 

any order as to vesting of property—Right of quondam tnsolvent to possession of property— 

Suit to recover filed 12 years of order of annulment—lf barred by limitation—Possession of 
receiver—If adverse. i 

It cannot be said that on an order annulling an adjudication the possession 

of the properties of the insolvent by the Official Receiver became adverse to the 

quondam insolvent. The possession of the receiver would not be adverse to the 

persons who are really interested, namely, the quondam insolvent. Nor can the 

receiver be considered to be a trespasser. A suit for possession by the quondam 

insolvent inst the Official Receiver and the purchaser from him afier the annul- 

ment though filed beyond 12 years from the~order of annulment will not be barred 





by limitation. 

D. Munikanniah and A. Balakrishna Rao for Appellant. 

V. Vedantachariar and T. Rangaswami Ayyangar for Respondents. 

KS. —— `- Appeal allowed. 
Rajamgnnar, C.J. and Srinivasan Chettiar v. Arunachalam Chettiar. 
Venkatarama Aypar, J. O. 5. A. No. 21 of 1949. 

29ih August, 1951. 


Limitation Act (IX of 1908), section 1r3—Applicability—Borrowings by manager. 
of joint Hindu family—Absence of such manager from India—Subsequent suit against the 
coparcensrs—Limitation—If saved by reason of manager being away from India. i 

In a sùit against the members of a joint Hindu family for recovery of amounts 
borrowed from time to time it was found that the suit was filed on 28th April, 
1944, more than thiece years from even the last borrowing on 3rd March, 1941. 
But it was found that the manager of the family was away from British India from 
1942 and it was only during the pendency of the suit he came to India entered 
appearance and contested the suit. 

Held: Section 19 of the Limitation Act applies and saves limitation as against 
the manager who gone out of British India as the period during which he was 
absent from India might be excluded in computing the period of limitation. Under 
the law the manager is the person who has got authority to represent the joint 
family in all its transactions and the plaintiff is entitled to file a suit against the 
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tànager of the family and obtain a decree against thé entire assets of the joint 
family in his hands. The presence of the other members in India cannot operate 
to deprive the plaintiff of his right to exclude the period of the manager’s absence 
in computing limitation. l 

R. Kesava Aiyangar, V. Ramaswami Atyar, S. R. Krishnamacharya and M. Natesan 


for Appellant. , 
R. Rangachan for Respondent. 
K. S. —_—_— Appeal ‘dismissed. 
Subba Rao, f. Sectharama Iyer o. Commissioner, Municipal 
goth August, 1951. Council, Pollachi. 


G. M. P. No. 10988 of 1950. 

Madras District Municipalities Act (V of 1920), sections 177 and 178—Scope— 
‘Municipality if can cancel layout sanctioned if applicant has not carried out the scheme in 
strict conformity with the terms of sanction. ; 

The powers of the executive authority are only confined to the provisions of 
section 177 and section 178 of the District Municipalities Act. Ifa person la 
out any street contrary to the provisions of section 177 and the conditions laid 
down, the executive authority may direct alteration or demolition of such a street. 
If the streets are not properly made, the executive authority may direct the appli- 
cant to carry out any work and in default execute the same work and recover the 
costs from the applicant. These sections do not authorise the municipality or 
the executive authority to cancel the layout sanctioned, when the applicant had 
carried out the scheme in strict conformity with the terms of the sanction 
in compliance of the conditions laid down therein. 

[A writ of mandamus was issued to the municipality. | 

However as the petitioner asked in the beginning for the issue of a writ of 
certiorari instead of a writ of mandamus it was held to bea case for not awarding 
costs. ‘ 

P. S. Balakrishna Iyer for Petitioner. ag 
Vepa P. Sarathy for the State Counsel (John and Rao) on behalf of the State. 
K. S Writ of mandamus issued. 


Rajamamnar, C.F. and Somasundaram, F. Satyanarayana v. Venkatarattamma. 
gist August, 1951. G. M. P. No. 4841 of 1950. 


Madras Buildings (Lease and Rent Control) Act (Amending) Act (VII of 1951), 
section 20—Application pending for issue of writ of certiorari to quash order of appellate 
tribunal—If renders procesdings before appellate tribunal pending so as to make the amending 
Act applicable. ~ 

Tine Madras Buildings (Lease and Rent Control) Act providesfor an appeal 
but it does not provide for any further proceeding by way of revision or by way 
of certiorari to the High Court. It may be straining the la e of the enactment 
to say that an application for certiorari is instituted under that Act, though it may 
by a process of devious reasoning be held that in one sense this application for a 
writ of certiorari must be deemed to be instituted under the Act, because though 
there is no express provision made in the Act for an application for certiorari, 
inasmuch as the Rent Controller and the appellate trib being inferior tribunals 
‘are subject to the superintendence and supervisory jurisdiction of the High Court, 
an application invoking such superintendence and supervisory jurisdiction is also 
a proceeding under the Act. 

In any event an appeal preferred to the appellate tribunal must be deemed 
to be pending so long as an application to quash the order of the appellate tribunal 
is pending in the High Court and section 20 of Madras Act VIII of 1951 will 
apply to such proceedings. Accordingly the proviso to sub-section (2) of sec- 
tion 7 added to the Act by Act VIII of 1951, section g, can be applied in respect 
of the application for eviction of a tenant and if the default to pay or tender the 
rent was not wilful the Gourt can dismiss the application for eviction. 

M. S: Ramachandra Rao for Petitioner.. ` . 

G. Chandrasekhara Sastri for Respondent, 

K. S. 





Order quashed. 
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Rajamannar, C.F. and Venkatarama Iyer, 7. Moidein Kutty v. Doraiswamy Ayyar. 
10th August, 1951. . A.A.O. No. 106 of 1949. 


Civil Procedure Code (V of 1908), section 146—Recsiner—Competency to file or continue 
execution petition filed by decree-holder. , 

The true position of the receiver in law is that though he is not the owner or 
agent of the owner he is nevertheless his representative and as such representative 
he is entitled to take all proceedings in Court as are open to the owner and he can 
do so in his own name. A receiver can continue actions commenced by the 
owner. If it is a suit the application by the receiver will fall under Order 22, 
rule ro and if it is an execution proceeding it will fall under section 146, Civil Pro- 
cedure Code. An execution petition by a receiver can be validly treated as one 
to continue an earlier execution petition filed by the decree-holder so as to save 
the same from the bar of limitation under section 48 of the Civil Procedure Code. 


N. R. Sesha Ayyar for Appellant. 
V. R. Narayana Atyar for Respondent. 





K.S. Appeal dismissed. 
Gootnda Menon and Bashesr Ahmed Saysed, FF. Ramaswami Chettiar v. The 
24th August, 1951. Official Receiver, Ramanathapuram. 


C.M.P. No. 5764 of 1951. 
. Constitution of India (1950), Article 133 and Civil Procedure Cods (V of 1908), sec- 
hons 109 and 110, Order 45, rules 2, 3, 7 and 8—Decision of High Court reversing that of 
rower Court on question o limitation tn an execution petition and remanding the same— 
Uf “final order against which leave to appeal con be granted. 

The expression “final order ° has to be given the same meaning both in 
civil and ciiminal cases, namely, it must be an order which finally determines 
-he points in dispute and brings the case to an end. The fact that an order decides 
an important and even a vital issue, is by itself not material unless the decision 
puts an end to the suit. A decision of the High Court reversing that of the Subordi- 
aate Judge holding that an execution petition was not barred by limitation and 
-emanding the execution petition to the lower Court is not a “final order ” with- 
in the meaning of Article 133 of the Constitution of India and is not therefore 
»pen to'a to the Supreme Court thereunder. In such a case leave cannot 
20 oa section 109 (c) of the Code of Civil Procedure either. As a result 
of Chapter IV of Part V of the Constitution the right of ap to the Supreme 
court is crystallized in clear cut terms. If Article 133 prohi its an appeal to the 
supreme Court where the decision is not a final order, it cannot be said that any 
arhet statutory provisions repugnant to that Article can hold the field any further 
lespite Article 372 of the Constitution. Article 195 does not refer to civil or 
‘riminal beat his and has therefore to be excluded from consideration 
vhen taking into account the subject-matter of the appeal after the Constitution of 
(950. 

However special leave can be granted in the discretion of the Supremé Court 
under Article 136 to appeal from any judgment, decree, determination, sentence 
r order in any cause or matter passed or made by any Court or Tribunal in the 
erritory of India. Probably the reason for restricting the power of the High 
zurt to grant leave to the Supreme Court where the decision is not a final one 
vas made on account of the power of the Supreme Court to grant special leave. 


Gase-law and statutory provisions discussed. 

K. Bhashyam and C. S. Rama Rao Sahib for Petitioners. 

T. M. Krishnaswamy Appar and M. S. Vatdyanatha Ayyar for 1st Respondent. 

K. C. Srimoasan for other Respondents, 

K.S. l ——— Petition dismissed. 
NRO 
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Somasundaram, J. Sivarama Pillai, Jn fe 
31St August, 1951. - Qr. R. U. Nos. 787, 788 and 1327 of 1950 


(Cr. R. P. Nos. 725, 726 and 1255 of 1950., 

_ Madras General Sales Tax Act (IX of 1939), pire T E oon 

Ae gl Mes a a alk py lel le of tax—Cheque cashed by peor 
and misappropriated—Prosecution for non-payment of tax—If sustainable: ` 

The petitioner to whom a notice was issued asking him to pay the sales tay 
either in cash or by cheque sent a cheque drawn in favour of the Assistant Gommer. 
cial Tax Officer. The pau was not crossed and the.peon cashed it ‘and mis 
appropriated the amount. ¢ sum was not therefore credited to the ‘petitioner’: 
account. In a prosecution of the petitioner under section 15 (b) of the Madra: 
General Sales Tax Act for not having paid the tax due, 

Held : In the circumstances the sending of the cheque amounts to payment. 
If in the office of the.Gommercial Tax Officer a fraud was committed by some o. 
the subordinate officers or by the menials the petitioner is certainly not responsible 
for that. In the absence of any proof that the petitioner was a party to the fraud 
and on the finding that the cheque was duly honoured and cash had been paid 
it must be held that the petitioner paid the amount due and therefore he is no’ 
guilty of an offence under section 1 5 (b) of the Sales Tax Act. It cannot be said 
that the cheque could be treated as final payment only atter the amount is credited 
to the Government. 

-  V. Sundaresan and K. V. Srimovasa Iyer for Petitioners. 
The Assistant Public Prosecutor on behalf of the State. . 
K. 5. — Petitions allowed 
Subba Rao, J. Venkataswami Naidu v. Assistant Collector, Sivakasi 
grd September, 1951. G. M. P. No. 6523 of 1951 

Stamp Act (LI of 1899)—Docu ment impounded—Remedy open under Act—Wni 
of certiorari—Wrll not be issued. 

If a document is impounded, it will be sent to the Collector. The Collecto 
under section 40 (1) (b), if he is of opinion that the instrument is chargeable, may 
demand the payment of the stamp duty and the penalty. Under section 45 (1), 
the Chief Controlling Revenue Authority may within the prescribed time refunc 
the penalty or excess amount paid. Under section 56 eh. the Collector is autho 
rised, if he feels any doubt, to refer the question to the Chief Controlling Revenus 
‘Authority. Under section 57 (1), the Chief Controlling Revenue Authority may 
state the case referred to it under section 56 (2) or otherwise coming to his notice te 
the High Court. Where there is an order of the Collector against a party he cas 
apply to the Chief Controlling Revenue Authority, if he is aggrieved by the orde 
oF the Collector. He can also request the Authority to refer the question to ths 
High Court. The Act being a self-contained one prescribing an efficient machi 
nery for gettmg a final decision on the question of the correctness or validity of thi 
stamp duty imposed the High Court will not issue a writ as there was othes 
adequate remedy. 

K. Veeraswami and G. Ramanyjam for Petitioner. 

The Government Pleader (P. Satyanarayana Raju) for Respondent. 


K. 5. —— Application dismissed 
‘Subba Rao, F. Janardana Rao v. Venkate Subba Rao 
grd September, 1 C.M.P. No. 7405 of 1951 


951. 

Madras Buellings (Lease and Rent Control) Act (XV of 1946), sections 4 and 5— 
Second application by tenant for same relief for fixing the fair rent—If can be filed. 

Under the Madras Buildings (Lease and Rent Control) Act a tenant canno! 
file another application for the same relief for fixing the fair rent. Sub-section (2) 
of section 5 newly added providing for an application for reducing the fair rent o1 
account of deéreasé or diminution in ‘the acconimodation or amenities does no! 
apply to an ty yen ay made before the sub-section was added by the Legislature. 

M. V. B, Shankar Rao for Petitioner. 

A. Sambasiva Rao and P. Raja Rao for Respondent. 


K.S. Petition dismissed 
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Satyanar Rao, 7. Venkatasubba Rao v. Narasimham. 
14th Tague ae l A.A.A.O. No. 166 of 1949. 
Limitation Act (IX of 1908), Article 182—Death of decres-holder—One of his sons filing 
execution pettion—lf petition ons in accordance with Exisiencs of Receiver appointed 
by Court to manage ths joint family properties—If takes away right of a member of the family 
a aa 
ie Nhere one of the sons and legal representatives of a deceased decree-holder, 
a Hindu, files an application for execution it enures for the benefit of all and would 
save the decree from the bar of limitation even as regards the other legal repre- 
sentatives. The appointment of a Receiver in respect of the joint family properties 
including the decree debt does not take away the right of the legal representatives 
of the decree-holder to apply for execution of the decree. Accordingly an appli- 
cation for execution by one of the legal representatives will be one made in accord- 
ance with law. Case-law considered. , 

Æ. Bhimasankaran for Appellant. 5 

T. S. Narasinga Rao and M. Balachandrudu for Respondent. 

K.S. —— Appeal allowed. Leave refused. 

Subba Rao, J. The t of the Bhuvaneswari 
28th August, 1951. Talkies, Gudiyattam v. South Indian 
Ginema Employees’ Association. 

W.P. No. 230 of 1951. 

Industrial Disputes Act (XIV of 1947), Section 33-4 [inserted by Industrial Disputes 
(Appellate Tribunal) Act, 1950] and effect. 

If an employee had been dismissed pending the enquiry, the Tribunal would 
certainly be entitled to adjudicate upon the complaint under section 33-A of the 
Industrial Disputes Act. New points which were not pressed before the Tribunal 
cannot properly be allowed to be raised in a petition for quashing by a writ of 
cerhorant the order of the Appellate Tribunal. 

K. Venkataramam for Petitioner. 

V. S. Chandrasskharan for the first Respondent. 


K.S. —— Application dismissed. 
Ramaswamy Gounder, 7. . Poonamchand v. Venkataratnam Chetty. 
gist August, 1951. Q.R.P. No. 778 of 1951. 


Madras Buildings (Lease and Rent) Control Act (XXV of 1949), Sections 7 (2) and 
12-B (newly inserted in 1951)—Not applicable to or proceedings which had been 
disposed of before the commencement of the new Act of 1951. 

The new Act of 1951 inserting sections 7 (2) and 12-B in the Madras Buildings 
(Lease and Rent) Control Act are not applicable to appeals and proceedings which 
had been disposed of before the commencement of the new Act of 1951. It cannot 
be said that because of the right to take the matter in revision to the High Gourt 
conferred by the new Act it makes it a pending proceeding to which section 7 (2) 
will apply. . 

P. S. Kothandapant for Petitioner. ' 

C. Srinivasan and P. Venkataswami for Respondent. 


K.S. Bome l Petition dismissed. 
Subba Rao, F. Appalanaidu v. Venkatapathiraju. 
4th Sepiember, 1951. C.M.P. No. of 1950. 


adras Propristary Estates’ Village Service Act (II of 1894)—Order of Revenue Divi 
sional Officer or the Collector appointing deputy for a minor registered as office -holder—Revenus 
Board has no jurisdiction to set aside. 

The Revenue Board has no jurisdiction to set aside an order (appointing a 
deputy for a minor registered as officer-holder) of either the Revenue Divisional 
Officer or of the Collector under Act II of 1 The Board has no revisional 
jurisdiction in such a case under section 5 of R tion I of 1803. 

G. Balaparamsswari, Rao for Petitioner. 

M. B. Rama Sarma for 1st Respondent. 

The Government Pleader (P. Satyanarayana Raju) on behalf of the and Res- 

ndent. 
a K.S. — Order of Revenue Board quashed. 
NRG 
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Subba Rao, 7. Mannarghat Union Motor Services, Ltd. v. 
4th September, 1951: Regional T rt Authority, Malabar. 
EMP. No. 4436 of 1951. 


Motor Vehicle? Act (IV of 1999), section 57—Regional Transport Authori 
to give reasons for its orders to enable appellate Court to test a at . TS 

A aioe Transport Authority is a Tribunal with a duty to exercise its juris- 
diction judicially. Such a Tribunal should give reasons for tf issue of a permit 
clearly in such a manner that an appellate Gourt may be in a position to canvass 
the correctness of the reasons gi by it. Otherwise the right of appeal given by 
section 64 of the Motor Vehicles Act will become otiose. An order merely saying 
“X is the most suitable person ” cannot be held to be a reason contemplated by 
the provisions of the Act. | 

Failure to oper! to jurisdiction before the lower Court is a bar to obtaining a 
writ of cerhorart whether the objection to jurisdiction is based on a pure point of 
law or based on facts which were or sho eli oa within the knowledge of the 
applicants during the proceedings in the lower Court. 

K. Kuttikrishna Menon, V. Balakrishna Eradi and P. B. Menon for Petitioners. 

The Government Pleader (P. Satyanarayana Raju), P. R. Pakri Sankar and 
T. Chengaloarayan for Respondents. 

K.S. 


— Procsedings quashed. 
Rajamannar, C J. and Venkatarama Ayyar, 7. Purushotham v. Venkatappa. 
6th September, 1951. G.M.P. No. 4419 of 1950. 


Madras Restoration of Village Officers (Validation) Act (XVII of 1939)—If discri- 
minatory legislation tn favour of political sufferers—Constitution of India, 1950—Artcls 14— 


Under Madras Act XVIII of 1939 it is not as if persons in office are removed 
and political sufferers are appointed to those posts, The persons to whom the 
offices are restored under the Act are persons who would not have lost their offices 
or their right thereto but for their association with the political struggle in the 
country. The Act only purports to restore to persons who were justly entitled 
to the office what they had lost for political reasons. Such a policy of justice can 
never be said to be discretionary. Madras Act XVIII of 1939 cannot be held 
to be unconstitutional as it cannot be urged that there was discrimination in favour 
of political sufferers. Karnams’ office cannot be deemed to be “ property ” as 
contemplated by Article 19 (9 J) of the Gonstitution of India, 1950. It cannot 
be said that the provisions of the Act infringes Article 19 (1) (f) in any manner, 

A. Sundaram Aypar, Ch. Suryanarayana Rao and Ch. Ramakrishna Rao for Petitioner. 

The Advocate-General (V. K. Tinmenkatachan) on behalf of the State Govern- 
ment Pleader, M. Seshachalapatht and K. Mangachan for first Respondent. 


K.S. — Application dismissed. 
Subba Rao, 7. a Venayya v: Venkanna. 
ath September, 1951. G.M.P. No. 6006 of 1950. 


Madras Act (II of 1895), Section 13, Shroff’s Office-holder—Nature of right to 
emoluments—Adverss possession against by usufructuary mortgagee—If prevails. 

Under Act LI of 1895, the officer-holder (in this case holder of shroff’s office) 
can file only a suit in a Revenue Gourt for recovery of the emoluments of the office 
within three years from the date of the cause of action. The cause of action 
accrues to him when the person appointed or succeeding to the office takes charge 
and his right to enjoy the usufruct of the property towards emoluments is denied. 
A suit filed within three yeais of such denial is clearly within time. A right of a 
usufructuary mortgagee cannot be acquired by adverse possession against such 
holder of an office. . 

D. Narasaraju and Ssthumadhava Rao for Petitioner. 

The Governmet Pleader .(P. Satyanarayana Raju) on behalf of the Government. 

G. Balaparamestwari Rao for first Respondent. 


K.S. Application dismissed, 
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Panchapakesa Ayyar, J. Thangaraju, In re. 
7th September, 1951. Cr.R.C. No. 1428 of 1950. 
l (Gr.R.P. No. 1953 of 1950.) 
Criminal Procedure Codes (V of 1898), Section 144—Order under—If can be passed 
on the opinion of police officer. 
Though Magistrates would do well not to refer in their order under section 
144 tò the police officer’s opinion as prominently as if it is conclusive, where it 
is clear that the Magistrate had formed his own opinion that the order is n 
even if he does not state itin so many words the order will be perfectly valid 
and disobedience of it will be an offence punishable under section 188 of the Penal 
Gode. 
However where it is doubtful whether the order was served on the accused 
as prescribed under section 134, Criminal Procedure Code, before the date of the 
disobedience a conviction under section 188, Penal Code, will not be sustainable. 


K. S. Jayarama Iyer and Padmini Raghavan for Petitioners. i 
‘ The Assistant Public Prosecutor (A. C. Muthanna) on behalf of the State. 


K.S. ——— Accused released. 
Subba Rao, J. Ceded Districts Auto Transport Go., Ltd. v. 
12th September, 1951. State Governnment, Madras. 


C. M. P. No. 282 of 1951. 

Motot Vehicles Act (IV of 1939), Sections 46, 47, 48 and 64—Scope—Order rejecting 
application to vary condition of permit—WNot appealable. 

The plying of a bus on a specified route is a condition attached to the permit 
and such a condition can be varied only in the manner provided by section 48-A 
of the Motor Vehicles Act. Section 64 (a) of the Act in express terms only confers 
a righi of appeal on the aggrieved person if a pre-existing condition has been 
varied but not when an application for variation is rejected. Accordingly no 
appeal is maintainable against an order of the Regional Transport Authorities 
rejecting an application for variation of the conditions in the permit. 

A right of appeal cannot be implied from the mere fact that the Government 
framed Rule 208 authorising the Regional Transport Authority to apply the pro- 
cedure followed in the case of the issue of permits to an application for variation‘ 
The rule prescribing procedure cannot confer a right of appeal which the statute 
itself has not provided for. Rule 147 also is not intended to enlarge the scope of 
appeals and to confer right of appeals where the Act does not provide for them. 
Where the Government treated such an appeal to the Central Road Traffic 
Board as maintainable and refused to interfere with the order of the Central 
Road Traffic Board it cannot be said that the Government’s power to interfere 
suo motu has been exercised. 

P. Basi Reddy and S. Obul Reddy for Petitioner. 


The Government Pleader (P. Satyanarayana Raju), K. Bhashyam, T. R. Srini- 
vasan, V. V. Raghavan and M. Narayanamurthy for Respondents 3 and 4. 


K.S. -——— Order of Government and Central 
Road Traffic Board set aside. 

Subba Rao, 7. The State of Madras v. Vedachala Mudaliar. 
14th September, 1951. W. P. Nos. 13, 17 and 19 of 1951, 


Motor Vehicles Act (IV of 1939), Section 47—Permit for bus route—Issuing of per- 
mansni permiis—Considerations—Faci that applicant had temporary permtt—Relevancy. 

The idea of issuing a temporary permit implies that the permit will only enure 
pending orders of the authorities concerned on the applications for issue of pucca 
permits. This fact may, having regard to other circumstances, tilt the balance one 
way or the other. But it cannot be held either from a reading of section 47 of 
the Motor Vehicles Act or any other provision in the Act that authority, con- 
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cerned, whether it is the Regional Transport Authority, Central Road Traffic 
Board or the Government is entitled to rely upon that solitary fact in disposing 
of the applications for issue of permits, appeals or revisions as the case may be. 

Observations in Q.M.P. No. 6871 of 1951 explained. An authority under the 
Motor Vehicles Aft cannot issue a permit on the only ground that the applicant 
was running a bis under temporary permits. 
WP. No. 13 of 1951 : ; 

M. K. Nambiar, T. K. Rajagopalan and S. S. Rajagopalan for Petitioner. 

S. Rangaswami Ayyangar, N. Subramanya Ayyar and T. Chengalvaroyan for 
Respondents. 
W.P. No. 17 of 1951 : 

T. M. Krishnaswami Ayyar and R. Rajeswara Rao for Petitioner. # 

K. V. Ramachandra Ayyar for Respondent. B 
W.P. No. 19 of 1951 : ' 

M. K. Nambiar and N. G. Erishna Ayyangar for Petitioner. 

S. Rangaswami Ayyangar, N. Subramania Ayyar and T. Chengalvaroyan for Bes- 
pondents. 


The Government Pleader (P. Satyanarayana Raju) on behalf of the State in all 
the Petitions. À 


K.S. ——— Petitions Nos. 13 and i9 allowsd and 
Petition No. 17 dismissed. 

Rajamannar, C.F. and Sathar Sahib v. Thiruvengadam. 
Venkatarama Aya, F. W. P. No. 276 of 1951. 


a5th September, 1951. 


Motor Vehicles Act (IV of 1999), Section 64-A—Scope—Order of Government (reversing 
that of Central Road Traffic Board which cancelled a bus permat granted by Regional Transport 
Authority) quashed on the ground that ex facie there was ‘reference by the Government to 
extraneous maiters—Government if can take up the application and consider it afresh. 


The order of the Regional Transport Authority granting a bus permit to X 
was reversed by the Central Road Traffic Board or appeal by a rival applicant 
for permit on a mere allegation that X was not solvent. On tevision the Govern- 
ment set aside the order of the Central Road Traffic Board as it found that the 
allegation was not substantiated, But as the preamble to the order of the Govern- 
ment revealed that the Government bad considered the petitions from certain 
Congress-workers in ee of X’s claims, the High Court quashed the orders 
by a writ of certiorari. then applied for a writ of mandamus to direct the Govern- 
ment to rehear his application under section 64-A of the Motor Vehicles Act. 
The Advocate-General on behalf of the State stated that the Government were 
bound to and prepared to deal with the application in the light of the judgment 
q ing the order. The rival candidate at whose instance the order was quashed 
contended that the order had become final and could not be reheard. In the 
circumstances, 


Held, when an order of an inferior Tribunal is quashed by the High Court 
on an application made to it by a writ of certiorari, on any ground which does not 
deal with the merits of the case it is not only permissible but it is also incumbent 
on the inferior Tribunal to take up the application and rehear the same. When 
the Tribunal is prepared to deal with the application before it in the light of the- 
Judgment of the High Court quashing its order, it is not necessary to grant a writ 
of mandamus directing it to rehear the matter. 

M. K. Nambiar, R. S. Venkatachari and Nasresn Amiruddin for Petitioner. 

K. Bhashyam, T. R. Srinivasan and S. Gopalarainam for Respondent. 

The Advocate-General (V. K. Thiruvenkatachari) on behalf of the State. 

K.S. — Application dismissed. 
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Raghava Rao, J. l Lakshminarayana v. Verraswamt. 
Qist August, 1951. App. No. 72 of 1949. 
Master and Sercani—Lorry driver delegating to unlicensed cleaner driving of lorry— 


Collision—Liability of owner for damages. 

The act of delegation of the driving by a lorry driver to an unlicensed person 
like the cleaner is utterly unwarranted and therefore wholly unconnected with 
the authorised act of driving of the lorry by the driver himself, It may be that if 
such an act of entrustment constitutes only a wrongful and unauthorized mode, 
the master can be held liable for damages caused by the lorry colliding with a bus 
while so driven. 

But the presence of the licensed driver by the side of the unlicensed cleaner 
though in a state of fever and inma condition of lying down for a time is tantamount 
to sufficient retention of control on the part of the driver such as would make the 
master liable for his negligence in allowing the unlicensed cleaner to drive as a 
result of-which the accident complained of took place. (Case law referred to). 

M. S. Ramachandra Rao and P. Ramachandra Reddy for Appellant. 

K. Umamaheswaram for Respondent. 

K.S. — Decree modified. 
Ramaswami, J. Chinnammal Anni v. Theetharappa Mudaliar. . 
aist August, 1951. G.R.P. No. 2109 of 1950. 

Civil Procedure Code (V of 1908), section 115—Order against which there ts provision 

for Revision petition unsustainable. 

tion 39 (i) (ri) of the Arbitration Act provides for an appeal against an 
order setting aside or refusing to set aside an award and an appeal would lie to the 
District Gourt. As a clear remedy by way of appeal is provided, the vehicle for 
agitating against such an order is nota Civil Revis.on Petition. 

K. Vastheeswaran and K. Hariharan for Petitioner. 

K. Venkateswaran for Respondent. 


K.S. — Petition dismissed. 
Govinda Menon and Ramaswami Gounder, JJ. Ramayya v. The State of Madras. 
goth August, 1951. L.P.A. No. 77 of 1951- 


Letters Patent (Madras), clause 15—-Order 7 ee Fudge of High Court issuing or 
refusing to issue a writ of certiorari—Appeal 1 eS. 

If the subject-matter of a writ of certorani is a proceeding (in the present 
case orders under Motor Vehicles Act as to grant of permits for bus routes) then 
Article 133 of the Constitution is the provision of law which provides for an appeal 
to the Supreme Court and in such a case there will be no appeal to Supreme 
Court from the decision of a single Judge of High Court unless Parliament by law 
otherwise provides in such a matter. Clause 15 of the Letters Patent will apply and 
there will be an appeal to a Bench from the decision of a single Judge. 

Unless the matter expressly relates to Criminal Jurisdiction, it must be taken 
that the issuing of writs of certiorari will ordinarily be an Original Givil Proceeding. 
The power to issue writs is original and the jurisdiction exercised is Original Juris- 
diction. ‘The order is a ‘ ju ent’, and an appeal will lie. 

The Regional Transport Authority and the Central Road Traffic Board cannot 
be called Courts of Law though they exercise quasi-judicial functions. 

[On the merits the order of Subba Rao, J., in W.P. No. 177 of 1951 refusing 
to issue a writ was affirmed. 

M. K..Nambiar and K. Ramachandra Rao for Appellant. 

The Advocate-Gsneral (V. K. Tiruvenkatachari) for The Government Pleader 


(P. Satyanarayana Raju) for ist Respondent. 
D. Narasaraju and K. Mangachari for 2nd Respondent. 


K.S. ; — dismissed. 
Basheer Aland Sayeed, F. Nagaratnam v. Sectharamamma, 
10th Seplember, 1951 C.R.P. No. 1947 of 1949. 


5I. 
Civil Procedure Code (V of 1908), sections 151 and lean py and 
not providing for payment of interest on unpaid purchase money —L can be So as to 
provide for payment of interest under sections 151 and 152, Civil Procedure Code. - 
NRC 
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When once the judgment is silent with regard to the provision for payment 
of interest on the unpaid purchase money and the decree also is drafted in accord- 
ance with the said judgment, it cannot be said that there has been any omission 
or slip or accidental error that could be rectified under sections 1 51 and 152 of the 
'Qode of Civil Procedure. The failure to provide for interest in the judgment 
must be taken to have been deliberate and the implication would be that the Court 
refused to provide for interest. The defect cannot be remedied by means of an 
application under section 151 or 152 of the Code of Civil Procedure. The party 
aggrieved must approach the Court by way of review or an appeal. 


D. Muntkanmiah for Petitioner. 
V. Subramanyam and P. Sithikanta Sastri for Respondent. 


K.S. -_  — ~ Petition dismissed. 
Panchapakesa Ayyar, F. _ _ Jeevaratnam and Others, In re. 
12th September, 1951. Cr.R.C. Nos. 735 and 1148 of 1950. 


~ (Gr.R.P. Nos. 676 and 1072 of 1950.) 

Penal Cods (XLV of 1860), section 188—Disobedience of order under section 144 of 

Criminal Procedure Code (V of 1898) which was bald and no reasons given for the order— 
If offence. 
i Where an orde: was passed by a Magistrate against certain persons prohibiting 
them and their adherents from entering upon a particular land and restraining 
them (without mentioning any law or section) from interfering with X’s agricultural 
operations on it, without stating that, in his opinion, there was a danger of the 
bieach of the peace, or of a riot, or affray, or sufficient ground for passing such an 
order, or that a speedy remedy was desirable and so he was passing the order 
ex parle, and without even complying with the form given in the schedule to the 
Criminal Procedure Code, under section 144 and stating that it had been 
made to appear to him that there was a likelihood of a breach of the peace 
regarding the land by the persons against whom the order was sought to be 
passed causing obstruction, or annoyance to the person in possession of it, such a 
bald order is null and void. The appellate court cannot uphold such an order 
as justified on an independent consideration of the state of affairs existing then 
regarding the land. Such orders aoe null and void, a disobedience of those 
orders will not amount to an offence under section 188 of the Penal Code especially 
when those orders were not served on the persons concerned as prescribed under 
sections 134 and 144 (1), Criminal Piocedure Code. 

The convictions under section 143, Penal Gode, can, however, be sustained 
wheie the accused persons were found to have marched in an unlawful assembly 
on that Jand with a common, unlawful object of asserting their alleged right to have 
that land continue as tank bed poramboke without any cultivation on it by X, a 
political sufferer, to whom it had been assigned for temporary cultivation. 

P. Ramachandra Reddi for Petitioners. 

The Assistant Public Prosecutor (4. C. Muthanna) on behalf of the State. 

K.S. — Connction under section 188, 

Penal Code, set aside and conviction ; 
undsr section 143, Penal Coda, 


confirmed but fines reduced. 
Panc esa Ayyar, Je : Palaniappa Goundan v. Parvathi Ammal. 
17ih Sepismber, 1951. G.M.P. No. 5401 of 195I. 


Cinl Procedure Code (V of 1908), section 24—Dismissal of transfer application by 
the District Court—fiigh Court tf can entertain application for transfer. 

Despite the Dis.rict Court dismissing such an application the High Court 
can entertain an application for transfer of a suit to the file of another Court 
where another suit was pending for a joint trial with the other suit. ‘ 

T. Venkatadri-for Petitioner. >œ . 

B. V. Viswanotha Ayyar for Réspondent. 

an a A eseege re 


K.S. `- Petikon allowed. 
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Govinda Menon and Ramaswami Goundar, 77. Wenkatapathi Raju 4. Venkataratnam. 
29th August, 1951. A. A. O. No. 33 of 1948. 

Madras Agriculturtsts Relief Act (IV of 1938), section 19-A (1)—Appltcation for 
a ig a a a a a 
is due. 

Where in an application under section 19-A (1) of Madras Act IV of 1938, 
the debtor claims that an amount already. paid by him not only discharged the 
entire debt but that a sum of money would be due to him from the creditor, while 
on the other hand the creditor’s case was that the amount was paid in full settlement 
of the amount due to him on that date, the application will not lie at all. The 
necessary Nr eae for the maintainability of an application under section 
I1¢A is that the debtor must say that either there should be a declaration that 
the ‘whole debt is wiped off or that a sum of money is due from him to the 
creditor. But where the creditor admits that no sum is due there is no scope for 
the applicability of section 19-A. 


P. Somasundaram and P. Surpanarayana for Appellant. 
O. Chinnappa Reddi and P. Ramakrishna for Respondent. 


K.S. —— Appeal dismissed. 
Rajamannar, C.J. and Kandaswami Mudaliar v. The Textile Commis- 
Venkatarama Ayyar, f. sioner to the Government of India, Bombay. 

Jih September, 1951. C. M. P. Nos. 5917 and 5974 of 1951. 


Cotton Control Order (1950), clauses 18 and 6—Notifications S. R. O. Nos. 379 
and 388 of 19th March, 1951 under, prohibiting sale of cotton except to nominses and its 
transport except with permission of Government—Valtdity—If violates fundamental rights 
under Article 19 (1) (g) and Article 301 of the Constitution of India, 1950. 

Notification S. R. O. No. 379 of 19th March, 1951, under the Cotton Control 
Order in substance prohibits the export of in any area to any place outside 
the area except with the permission of the Government. The object of the notifi- 
cation is clearly to regulate the supply and demand of cotton and to control the 
price and it cannot be doubted that it is in the interest of the public. H the notifica- 
tion has the effect of preventing cotton growers from exporting their, goods outside 
the country and making huge profits thereby, it is one in the interests of the public 
and is reasonable and must be held to fall within Article 19 (5) of the Constitution. 


Clause 17 of the Cotton Control Order 1949 contains a similar prohibition 
and by virtue of Article 305 of the Constitution that clause will control Article 301 
and the right of free trade conferred by Article 301 has been validly taken away by 
that clause. Accordingly notification S. R. O. No. 379 is valid and not unconsti- 
tutional. 

Notification No. 388 under the Cotton Control Order providing that there 
should be no sale or puchase of cotton to any person in that area “‘ unless such cotton 
is sold to any one of the persons specified below ” (then giving a list of such persons) 
has the effect of preventing most of the merchants from carrying on any business and _. 
must result in the extinction of their trade and all this for no demonstrable advan- 
tage to the public. Accordingly that notification must be declared to be unconsti- 
tutional and void. 

1950 S.C.J. 324 ; and A.I.R. 1951 S.G. 118, relied on. 


Certificate that case involves a substantial question of law as to the inter- 
pretation of the Constitution granted. 
R. Ramamurthy Aypar "for the petitioners. 
The Advocate General (V. K. Thiruvenkatachari) for the Government Pleader 
(P. Satyanarayana Raju) on bebalf of the respondent. - 
K. S. C. M. P. No. 5917 of 1951 ordered and C. M. P. 
EEE No. 5974 of 1951 dismissed, 


NRG 
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Subba Rao, 7. Syed Muhammad Hussain Sahib v. Deputy 
11th September, 1951. Registrar and Arbitrator of Co-opcrative 
Societies, Ltd., Madura. 

; C. M. P. No. 2879 of 1951. 


Madras Co-operative Societies Act (VI of 1932), section 51—Dtsputs between society and 
iis employes— Jurisdiction of Registrar to procesd with enquiry under section 51 (2) (a)— 
By-laws of society not including provision for reference of such dispute—If ousts jwrisdiction 
of the Registrar under the Act. 

Where a Statute (like the Madras Co-operative Societies Act) confers a juris- 
diction upon a Registrar of Co-operative Societies (under section 51 of the Act) 
of deciding a particular dispute like one between an officer of the society and the 
society, it is not open to the Government by ee Rule under its rule-making 
power or to the society by making a by-law to oust jurisdiction of the Registrar 
or the ne deel Registrar. Section 51 of the Act says in clear terms that if any dis- 


ute touching the business of a registered society in respect of certam matters arises 
tween the society and its officer such dispute shall be referred to the Registrar 
for decision. If such dispute is referred to the j he has jurisdiction to pro- 


ceed with the enquiry. It cannot be said that where a society makes by-laws by 
which the society chooses not to clothe itself with any of the powers conferred by 
the Act such of the provisions which have not been in one form or other incor- 
porated in the by-laws will not govern the affairs of the society. 

The “ Registrar ” under section 51 (2) includes not only the Registrar of the 
Co-operative Societies of the Presidency of but also an offcer on whom the 
Government may confer all or some of the powers or duties of a Registrar. 


The Deputy Registrar has been conferred by Government notification dated 
egrd August, 1932, with all the powers of a Registrar under the Act except those 
referred to in sections 43, 44, 51 (3) and 57. 


r The Deputy Registrar can make an enquiry under section 51 (2) (a) of the 
ct. 


J. V. Srinivasa Rao for Petitioner. 
T. R. Srinivasa Ayyar and A. Shanmughavel for second Respondent. 


? The Government Pleader (P. Satyanarayana Raju) on behalf of the first Respon- 
ent. 


K. S. m Petition dismissed. 
Basheer Ahmed Sayeed, F. Narayanaswamy ana v. Kesava Ayyar. 
12th September, 1951. G.R.P. No. 668 of 1950. 


Court-Fees Act (VII of 1870), section 7 (v) and Schedule II, Article 17—Suit by 
altense from co-sharer who become divided tn status for partition and separate possession 
—Court-fee. 

An alienee from a co-sharer who got divided in status and was in joint possession 
of some of the suit properties as tenants-in-common with the other co-sharer, 
into the shoes of his vendor and in seeking by his suit for partition to convert the 
joint possession as tenants-in-common to separate possession, the suit cannot be 
valued except under Article is of the second schedule to the Court-Fees Act where 
suits which cannot be valued will have to bè paid a fixed court-fee prescribed 
in the said Article. He cannot be directed to pay court-fee under section 7 (9) 
of the Court-Fees Act. 


K. Vaitheeswaran for Petitioner. 

The Government Pleader (P. Sajyanarayana Raju) for the State. 

Respondent not represented. 

KS. ——— Petition allowed. 
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Basheer Ahmed Sayeed, F Municipal Council, Bimlipatam v. Ripley & Co, Ltd. 
14th September, 1951. G.R.P. No. 1566 of 1949. 

Madras District Municipalities Act (V of 1920), section 244—Ex.mption from licence 
fees—Does not extend to priate trading concerns. 

Section 44 of th. District Municipalities Act only gives exemption to the Govern- 
ment of India or'to the St. te Government or any committee appointed under the 
Marketing of Commercial Crops Act for their own occupation of any land and 
itoring goods of their own which may be licensable. But the exemption does 
aot extend to private parties or privat. trading concerns who will be liable for the 
licence fees. 

G. Balaparameswart Rao for Petitioner. 


King and Partridge for Respondent. 


K.S. . — Petition allowed. 
Subba Rao, F. Abdul Karim Sahib v. 
roth Seplember, 1951. Accommodation Gontroller, Madras 


W.P. No. 48 of 1951. 

Madras Buildings (Lease and Reni Control) Act (XXV of 1949), section 3—Powers of 

on Controller—If can acquire non-residential building for residential purposes 
md allot the sams for occupation by Government servant. 

The Accommodation Controller can acquire a non-residential building for 
he purpose of giving it for residential purposes to 2 Government servant. ta 
andiord can do with the permission of the Accommodation Controller (namely 
‘onvert a residential into a non-residential building and vice versa) the Accommo- 
lation Controller can do suo motu under section 3 of the Act. 


O. Radhakrishnan and T. Srinivasachari for Petitioner. 


Vepa P. Sarati on behalf of the State Counsel (John & Row) for the 
espondents. 


K.S. — Petition dismissed. 
Subba Rao, F. Raina Subbiah v. 
oth September, 1951. The District Munsif, Kurnool. 


G.M.P. No. 7887 of 1951. 

Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 11 (2)— 
‘cobe—Conditions before tenant can make repairs to building. 

Two conditions are laid down before a tenant can make the repairs to a build- 
ig: (1) The landlord should have failed to make the necessary repairs after notice 
4 given by the tenant and (2) the Gourt should have given permission to him to 
take the repairs after the landlord made default after such notice was served 
y the tenant. Where neither of the conditions are complied with and the tenant 
ad made some repairs himself he cannot get the costs of the same. He cannot 


avoke any equitable doctrine and get the costs of repairs contrary to the express 
covisions of section 11. 


P. C. Parthasarathi Iyengar for Petitioner. 


Respondent not appearing. 

K.S. , Order of District Munsif set aside. 
Somasindaram, F. Thamsi Goundan v. Kanni Ammal. 
1st September, 1951. Gr.R Q. No. 634 of 1950. 


(Gr.R.P. No. 583 of 1950.) 


Sree A Oee eae) Oh 16a a, Seen ADE EROON fer: -maiaienance’ af 
uves—If offends Article 14 of Constiiution. 
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$ 
Section 488 of the Gode of Criminal Procedure is intended to prevent star- 
vation of wives deserted by their husbands. It applies to all women in similar 
circumstances. Legislation therefore, in favour of this class of people, cannot 
be said to be arbitrary. The provision therefore is not ultra mres of the 
Gonstitution. 


M. Natesan for Petitioner. 
The Public Prosecutor (V. T. Rangaswami Ayyangar) on behalf of the State. 
G. Vasantha Pai for Respondent. 


K.S. —— Petition dismissed, 
Govinda Menon and Ramaswami Goundar, 77. Nandalal, In re, 
25th September, 1951. G.R.A. Nos. 745 and 806 of 1950. 


Criminal Procedure Code (V of 1898), section 411-A—Grant of leave to appal only 
under section 411-A (1) (a)—Effect—Power of Court hearing appeal to examine whole case. 

Even though the leave as originally granted was confined to matters of law 
under clause (1) (a) of section 411-A of the Gode of Criminal Procedure the Bench 
hearing the appeal retains the power to enlarge the scope of that leave and hear 
the entire appeal on the merits. What is required under Clause (1) (b) of the 
section is the leave of the appellate Gourt which can be given even during the 
hearing of the appeal. The leave originally granted was not a judgment dis. 
posing of any part of the appeal, and as such, the Bench is free to grant in the exercix 
of its discretion, the more comprehensive leave under clause (1) (b) of the sectio» 
at the hearing. 

K. V. Ramaseshan, B. T. Sundararajan and $. Krishnamurthi for Appellants. 


The State Prosecutor (Govind S. Swaminathan) on behalf of the State. 


K.S. Convictions confirmed but sentences reduced 
Mack and Somasundaram, F7. Rajagopala Ayyangar, Int 
28th September, 1951. R. T. No. 95 of 195% 


Penal Code (XLV of 1860), section 300—Miultiple murder of wife and children —Absem 
of motive and apparent senselessness of murder—lf sufficient extenuating circumstances + 
mitigation of award of extreme penalty. 

In cases of multiple murders (of the members of the accused’s family) wher 
an accused is clearly not insane in the sense that he did not know what he was abou 
the mere absence of motive, the apparent senselessness of the murders and the fae 
that he murdered persons in Fis own family in cold blood can furnish no extenuatir 
circumstances wbich can be taken into consideration in Initigation of the sentenc 

_Nor will the Court take upon itself the responsibility of recommending for a con 
peony short period of imprisonment a man who has once been a victim to suc 
omicidal frenzy and expose other innocent persons to a similar attack after h 
release from prison. In such cases the law must take its course, and the only sey 
tence a criminal Court can pass is the extreme penalty. 


History of the trend of Indian decisions in the matter of sentence analysed. 
K. S. Naidu for Accused. 
The Assistant Public Prosecutor (Muthanna) on behalf of the State. 


KS. Appeal dismiss 
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Subba Rao, F. Jagannadhan v. Krishna & Co., Ltd. 
10th September, 1951. C. M. P. No. 9258 of 1950. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949)—Application 
-with specific grounds some of which are not pressed—Order dismissing—Final:ty as to grounds 
not pressed. 


When an application with specific grounds is filed and if some of the grounds 
are not pressed, the order of the Court dismissing the application on that basis 
is a Gaal adjudication on the question raised but not pressed and is a bar to the 
maintainability of a subsequent application on such grounds. 


V. Subramaniam and M. Ramakrishna for Petitioner. 
K. Rajah diyar and A. V. Krishna Rao for Respondents. 
K.S. Order quashed. 


-Rajamannar, C. J. and Venkatarama Ayyar, J. Rajah ofBobbili v. The State of Madras. 
14th September, 1951. C. M. P. Nos. 894 and 895, etc. of 1951. 


Madras Estates Land (Reduction of Rent) Act (XXX of 1947)—Vealidity. 


The mere reduction of rent is not acquisition of property within the meaning 
-of section 299 (2) of the Government of India Act, 1935. The effect of Madras 
Act XXX of 1947 may be summed up thus: Ths landlord continues to be the 
owner of the estate as before, his title bcing left untouched. As for possession it 
“was the tenant wh» was entitled to it, the right of the landlord being only tc recover 
rent and that right again is left unaffected by the legislation. The only change 
that has been effected is that the collection of rent is to be made not by the landlord 
but by the Government. Even assuming that section 299 (2) of the Government 
ort India Act, 1935 would cover cases of possession there 1s no such taking of pos- 
‘session in the present case. The right to receive rent is wholly left in tact and has 
mot been taken away. The right to receive rents is nothing more than a power 
and section 299 (2) of the Government of India Act, 1935, is limited to acquisition 
of land or interests in land and not to grants of powers. The right is not an 
interest in immoveable property. 


Madras Act XXX of 1947 is not bad as infringing the requirements of section 
:299 (2) of the Government of India Act, 1935. Nor is the Act beyond the com- 
‘petence of the Provincial Legislature. Entry No. 21 of List II of Schedule VII 
to the Government of India Act, 1935 is wide enough to cover the Madras Act 
XXX of 1947. 


Even if section 3 (4) of the Act be wlira vires the other provisions relating to 
_ reduction of rent would be valid. ‘ 


The Act has not beccmc void under Article 13 of the Constituticn zs bein 
inconsistent with th» fundamental rights declared in Article 31 (2), Article 19 an 
Article 14. Ths Act is saved by Article 19 (5) as a reasonable limitation on the 
Tights of the proprietor made in the interests of the public. Madras Act VII of 
1951 is also valid. 


K. Umamaheswaram and Alladi Kuppuswami for Petitioner. 


The Advocate-General (V. K. Thirupenkatachari) for the State Counsel 
{John and Row)and the Government Pleader (P. Satyanarayana Raju) for Respondents. 


K.S. Petition dismissed. 


NRC 
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l [F. B.] 
Rajamannar, C.J., Chandra Reddi An Advocate, In re. 
and Venkalarama Ayyar, FF. 
24th September, 1951. Referred Case No. 29 of 1951. 


Bar Councils Act (XXXVIII of 1926), section 12 (3)——Complainani not willing 
to conduct proceedings—Proper procedure for the tribunals. 


If the complainant is not willing to conduct the proceedings against the Advocate 
before the tribunal, the tribunal can appoint an advocate to conduct the pro- 


ceedings against the respondent. The proceedings should not be dropped merely 
because the complainant has chosen to withdraw the complaint. 


The Advocate-General (V. K. Thiruvenkatachari) in support of the notice. 
Applicant not appearing. i 


K.S. Further Inquiry directed. 
Rajamannar, C.F. and Jerome D’Silva v. Regional Transport Authority, 
Venkatarama Ayyar, J. South Kanara. 
25th September, 1951. G. M. P. No. 6503 of 1981, 


Motor Vehicles Act (IV of 1939)—Regional Transport Authority or Appellate Tribunal 
therefrom—Cannot ignore the findings and orders of competent Criminal Courts in respect of 
an offence when the Tribunal proceeds to takes action on the basis of the commission of that 
offence. 

~ A quasi judicial Tribunal like the Regional Transport Authority or the Appellate 
Tribunal therefrom cannot ignore the ings and orders of competent Criminal 
Courts in respect of an offence when the Tribunal proceeds to take action on the 
basis of the commission of that offence. As primarily the Criminal Courts of the 
land are entrusted with the enquiry into offences, it is desirable that the findings 
and orders of the Criminal Courts should be treated as conclusive in proceedings 
before quast judicial Tribunals like Regional Transport Authorities under the Motor 
Vehicles Act. If there is a conviction by a competent Criminal Court, that would 
furnish conclusive ground for any penal action by the Transport Authorities. 
Equally if the criminal prosecution ended in a discharge or acquittal of the accused 
and that event happened before the order of the Road Transport Tribunal, then, 
such Tribunal would not have the power to go behind tbe final order of a com- 
petent Criminal Court. If at the time the Road Transport Authority disposes of 
any application or before such Tribunal passess an order no prosecution had been 
launched, then of course it is not incumbent on the Tribunal to await a criminal 
prosecution. But if the prosecution has actually commenced and that prosecution 
is in respect of the same offence by reason of which the Transport Authority proposes 
to take drastic action against the accused in the criminal case, then it is desirable 
that the Transport Authority should avoid the spectacle of two departments of the 
Government proceeding on contradictory lines to the annoyance and hardship of 
the citizen. ; 

[This view was followed by Subba Rao, J., in C. M. P. No. 6906 of 1951 in 
his judgment of 15th October, 1951.] i 


M. C. Sridharan for Petitioner. 


The Advocate-General (V. K. Thiruvenkatachari) for the State Counsel (Fohe 
and Row) for Respondents. 


K.S. Orders quashed. 
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Subba Rao, F. Venkatarama Iyer v. Renters, Limited. 
28th September, 1951. C.M.P. No. 7243 of 1951. 


Madras Buildings (Lease and Reni Control) Act (XV of 1946). Applicability to 
building used for both residential and non-residential purpose—Test as to residential or 
non-residential character of premises—Tenant a company transferring business to new 
company—Business carried on in leased premises—Laabiltty to eviction. 

A residential building is a building which is primarily let for a residential 
purpose ; a non-residential building is one which islet primarily for a non- 
residential purpose. If the dominant purpose of the letting is for a residential or- 
non-residential purpose, the fact that incidentally, for the convenient enjoyment 
or for the more effective. carrying out of the purpose for which it is let, it is also 
let or used for a different purpose it does not any-the-less become a residential or- 
non-residential building as ihe case may be. The character of such a building: 
can be ascertained if there is evidence of the terms of the letting. In the absence- 
of such evidence, th: design of the building and the actual user thereof will afford 
a valuable guide. 


Th: Madras Buildings (Lease and Rent) Control Act applies not only to 
residential and non-residential buildings, but also to same buildings used for both 
purposes. If a Company doing businessin a particular premises (taken on lease) 
transfers its business as a going concern to another ccmpany and also the net assets. 
for consideration and thereafter the transferee company takes over the business 
and carries on business in ibs premises let out to the former company it cannot 
be said trat there was no transfer of the right of ih: former company under the- 
lease to the latter company. On such transfer the tenant is liable to be evicted. 


M. Natesan for V. Ramaswami Ayyar tor Petitioner. 
B. Pocker for Respondents. 


K.S. ri Order quashed.. 
Rajamannar, C.F. and Venkatarama Aypar, J. Sri Raju V. Chandra Chuda- 
28th September, 1951. mani Devi v. The Madras State. 


C.M.P. No. 11740 of 1950. 


Madras Estates Land (Reduction of Rent), etc., Act (XXX of 194.7)—Validity of the 
Act—Question whether particular property is or is not an ‘“‘ estate” within the Act—Suit 
in Civil Court—Maintainability—Ciotl Procedure Code (V of 1908), section g—Writ of 
mandamus—/Jf to be issued. 


Madras Act XXX of 1947 is intra vires and has not become void after the Consti- 
tution. In exceptional cases when on the face of the record or on admitted facts, it 
is clear that a particular property does not fall within the definition of “ an estate”? 
in section 3 (ah of the Madras Estates Land Act and Madras Act XXX of 1947 
is applied to it, the High Court can quash ibe order of the Government passed 
under section 3 (2) of Madras Act XXX of 1947. But in the majority of cases. 
it may not be possible for the High Court witF its limited scope of jurisdiction 
under Article 226 of the Constitution to give relief to an applicant who alleges that 
his property does not fall within the definition of ‘‘estate”’. In such cases the- 
proper and adequate remedy would be by way ofa suit. There can be no question 
that a suit to challenge the validity of an order of the Government made under 
section 3 of Madras Act XXX of i947 on the ground that the Act itself does not 
apply to the property concerned would be maintainable. Where a suit is the proper- 
and adequate remedy an order under Article 226 of the Constitution would not 
ordinarily be made. 
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V. Vedantachari, T. Rangaswami Iyengar, T. Krishnaswamt Iyengar, K. Uimamahes- 
zoaram, A. Kuppuswamy, C. V. Dikshitulu and K. V. K. Sarma for Petitioners. 


The Advocate-General (V. K. Thiruvenkatachari) for the respondent in all the 
Petitions. 


K.S. Applications dismissed. 
Subba Rao, 7. Gunatuskanammal y. Authorised 
16th October, 1951. Deputy Custodian of Evacuee Property, Madras. 


W.P. No. 251 of 1951. 


Administration of Evacuse Property Act (XXXI of 1950)—Order of Authorised Deputy 
Custodian of Evacuse property refusing to confirm a sale—Reviston lies to Custodian Genera. 
and a writ of mandamus to the Deputy Custodian will not be issued, 


The order of an Authorised Deputy Custodian of Evacuee Property is open to 
a revision by the Custodian General and therefore the High Court should not 
ordinarily issue a writ directing the Deputy Custodian to confirm a sale of eva- 
cuccs property. The Act itself provides a hierarchy of tribunals and enacts an 
effective machinery by providing for appeals, reviews, revisions and references from 
various orders. 


T. M. Venugopala Mudaltar for Petitioner. 


V. P. Sarathi for the Advocate-Gencial for the State Counsel (John and Row) 
Sor the Respondent. 


K.S. Application dismissed. 
Ramaswami, J. Arunachala Goundan v. Akhileswara Ayyar. 
17th October, 1951. Cr.R.G. No. 880 of 1951. 


(Cr.R.P! No. 865 of 1951). 


Criminal Procedure Code (V of 1898), section 187 (2)—Charge of non-accounting by 
ageni—Venue of trial. 


Where a charge is of non-accounting and there is no specific allegation of 
misappropriation in any particular place the venue of the trial will be the place 
where the accounting has to be got to be done and has not been done. 


A.I.R. 1942 Cal. 575, dissented from. I.L.R. 59 Cal. 92, A.I.R. 1934 Cal. 392 
and I.L.R. 58 All. 644, relied on. 


V. Rajagopalachart and R. V. Raghavan for Petitioner. 
R. Santanam for the Public Prosecutor (V. T. Rangaswami Ayyangar\ for the State. 
K.S. . Order set aside. 
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Rajamannar, C.J. and | Kali Mudaliar v. Vedachala Mudaliar 
Venkatarama Aypar, J. L. P. A. No. 86 of 195I. 
17th Sepiember, 1951. — “5 


Motor Vehicles Act (IV of 1939), sections 48 (3), 59 (3) and 64—Tims fixed by 
Regional Transport Authority—If a condition of the permit—Power to change the timings 
—— Order varying trming—If open to appeal to Central Traffic Board—Void order of Central 
Trafic Board—Satting aside by Government—Validity. . 


The Regional Transport Authority is given the power to regulate the timings 
of arrival and departure of stage carriages whether they belong to a single owner 
or several owners of public transport vehicles. The power to regulate has nothing 
to do with the t of the permit to individual owners. It is a comprehensive 
power confe on the authority to be exercised in the interests of the general 
public. The only condition in this matter would be a condition that the timing 
as fixed from time to time should be exhibited on the stage carriage and the 
timing so exhibited shall be observed. . 

A person opposing an application for variation cannot be deemed to bea person 
opposing the grant of a permit within section 64 (f). An appeal agamst the order 
of the Regional Transport Authority changing the timings to the Central Road 
Traffic Board is not maintainable. An order of the Central Road Traffic Board 
on appeal purporting to set aside such order of the Regional Transport Authority 
is void. Where the Government on revision set aside such void order and restored 
the order of the Regional Transport Authority there is no reason why the High 
Court should quash that order of the Government the result of which has been 
to maintain a lawful order passed by the Regional Transport Authority which 
could not be interfered with on appeal and which had been improperly set aside 
by the Central Road Traffic Board 


Obiter : Even if the timing can ‘be said to be a condition attached to a permit 
it cannot be said another permit-holder will be a person aggrieved within the mean- 
ing. of clause (b) of section 64 of the Motor Vehicles Act. That clause does not 
confer a right on one person to appeal against an order varying the condjtion of .a 
permit granted to another person. 

Decision of Subba Rao, J., in W. P. 171 of 1951, since reported in (1951) 2 
M.L.J. 411, reversed. 


R. Rajeswara Rao for Appellant. 


S. Rangaswami Aiyangar and the Government Pleader (P. Satyanarayana Raju) 
for Respondent. 


K.S. l Appeal allowed. 
Subba Rao, 7. Nagabushanam v. The Regional Tra rt Authority, 
24th September, 1951. West Godavari. 


G. M. P. No. 2311 of 1951. 


Motor Vehicles Act (IV of 1939), section 60—Breach of condition of temporary permit 
Sor a bus—If ground for cancelling pucca permit, ` 


If there is a breach of any condition in a permit for bus the authority can only 
cancel that t. The Regional Transport Authority has no jurisdiction under 
section 60 of the Motor Vehicles Act to cancel a pucca permit for breach of a condi- 
tion of the temporary permit for running a bus, 
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N. G. Krishna Ayyangar for Petitioners. 


- The Government Pleader (P. Satyanarayana Raju) for the Advocate-Gereral 
instructed by Kalyanasundaram for the State. i : 


K.S. , Order quashed, 
Rajamannar, C.F. and State of Madras v. Swadesamitran 
Venkatarama Ayyar, J. Printers Labour Union, 
26th September, 1951- L. P. A. No. 83 of 1951, 


Industrial Disputes Act (XIV of 1947), section 12—Failurs of conciliation proceedings 
— of Labour Commissioner to the Government—Duty of Government to refer dispute 
to Tribunal or communicats to the parties its reasons for not referring—Seciion 10 (1)— 
ct May 33 if Means ce shall.” 

Where p i under section 12 (1) of the Industrial Disputes Act had 
been initiated by the Labour Commissioner but his attempts to induce the parties 
to come to an amicable settlement of the disputes have failed, the conciliation 
officer has to send to the appropriate Government a full report setting forth the 
steps taken by him for ascertaining the facts and circumstances rẹlatingeto the 
dispute and for bringing about a settlement thereof, together with a full statement 
of such facts and circumstances, and the reasons on account of which, in his opinion, 
a settlement could not be arrived at. On receipt of such report the Government 
if satisfied on a consideration of the report that there is a case for reference to a 
Board of Tribynal, it may make such reference. Where the Government does not 
make such a reference it shall record and communicate to the parties concerned 
its reasons therefor. Where the Government did neither of these things enjoined 
by section 12 (5) of the Industrial Disputes Act, the Government must be held to 
have failed to do the duty cast on them by the statutory provision, and the workers 
are entitled to writs of mandamus directing the Government to do their duty, namely, 
to consider the respective reports made by the conciliation officer and if satisfied 
that there was a case for reference to make a reference; then to record the reasons 
for coming to that conclusion and to communicate the reasons to the parties. To 
straightaway direct the Government to make a reference would be tantamount to 
usurping a power of jurisdiction conferred on and vested in the Government by the 
statute. 

, Obiter : On the plain reading of section to (1) along with the proviso thereto 
and sub-section (2) of the Industrial Disputes Act, there can be no doubt that the 
word “ may ” in sub-section (1) cannot be read as “ shall.” There may be a duty 
on the Government to exercise their discretion, but there is no duty-cast on them 
to exercise that discretion in any particular way. ee 


(Decision of Krishnaswami Naidu, J., reported in (1951) 2 M.L.J. 358, 
) 


The State Counsel (John and Row) for Appellant. 


N. Nagaraja Rao, N. S. Varadachari, Messrs. T. T. Srinivasan, A. N. Rangaswamy 
and King @& Partridge for Respondent. 


K.S. Appeal allowed. 
Govinda Menon and Ramaswami Gounder, JJ. Narayanaswami Naidu v. 
28th September, 1951. Balasundaram Naidu. 


Appeal Nos. 319 of 1947 and 799 of 1948. 


Trust—Private trust}—Right of members of Soundsr’s Jamily to sesk redress in a Civil 
Court where the trustees mismanages—Schems sutt—Maratatnabtlity. 


1 


Even in the case of private trusts it is open to any member of the founder's 
family where his rights are impugned to seek in Courts of law. ‘The public 
or beneficiaries have no manner of right at all. The Court cannot refuse to frame 
a scheme in the matter of a private trust. So far as the members of the family are 
concerned who are interested in the trust, ifthe trustee for the time being mismanages 
or acts in breach of trust, it is a civil right which is infringed and under section 9 
of the Civil Procedure Code they are entitled to seek redress in Court for the purpose 
of remedying the mischief. l 


P. S. Raghavarama Sastri and M. R. Narayanaswami for Appellante. 
E. Vinayaka Rao for Respondents. 


K.S. — Appeals dismissed. 
Rajamannar, C.J. and Venkatarama Ayyar, J. = Satyavathi v. The State of Madras. 
16th October, 1951. W. P. No. 429 of 1951. 


Gonstitution of India (1950), Artide 31—Provision of house sites for Adi Andhras— 
If public purpose for which land can be acquired. ` 
"The provision of house sites for Adi Andhras cannot be said to be not a public 
purpose within the meaning of Article 31 of the Constitution. Accordingly land 
can be validly acquired by Government for providing house sites for Adi Andhras. 
T. S. Narasinga Rao and E. Balachandrudu for Petitioner. l 


K.S. 7 Application dismtssed. 
Rajamaanar, C.f. and Venkatarama Ayyar, J. Vallinayagam Pillai v. 
17th October, 1951. The State of Madras. 


C. M. P. No. 5939 of 1951, 
Cinematograph Act (II of 1918), section 8 (3)—Instructions by State Government to 
licensing authority in the moffusil to restrict the number of toming anemas—Validity—If 


Instructions issued by the Madras Government to the licensing authorities 
in the moffusil under the Cinematograph Act, to restrict the number of touring 
cinemas cannot be said to be rules framed under section 8 of the Act and the ques- 
tion whether they go beyond the rule-making power contained in section 8 need 
not be decided, It cannot be said that it is an interference with the right to carry 
on the business at whatever place the applicant likes. Article 19 (6) of the Consti- 
tution clearly contemplates that the State may impose reasonable restrictions 
in the interests of the general publicin the exercise of the right conferred by 
Article 1g (1) (g) on every citizen to carry on any business., The restrictions 
contained in the Government’s instructions are reasonable and in the interests 
of the general public. 


K. Venkateramam for Petitioner. 


The Advocate-General (V. K. Thirusenkatachari) for the State Counsel 
(Jokn and Row) on behalf of the Respondents. 


K.S. Application dismissed. 


Ramaswam, F. Hanumappa v. The State. 
19th October, 1951. Cr. R. C. No. 1552 of 1950. 
Criminal Trial—Warrant case—Death of complainant after charge has been framed 

— ings not terminated—Acquittal tllegal—Further inquiry—When can be ordered. 
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<- Îna warrant case, after a charge has been framed, on the death of the complai. 
nant, there is no termination of all the proceedings. An acquittal on that basi: 
is illegal. "a 

But the High Court in revision will not order further inquiry after two year 
after the case has arisen and in a Civil suit in respect of the san ¢ cause of actior 
‘a’ decree has been obtained and an appeal is pending. ; ; ; 

C. Kondiah for Petitioner. ai l 

The Assistant Public Prosecutor (A. C. Muthanna) on behalf of the State. 


B. Basi Reddi for second Respondent. 


K.S. l Petition dismissed. 
Mack and Somasundaram, JJ. ' Yengtappa, In re. 
aand October, 1951. Cr. A. No. 339 of 1950. 


Criminal Trial—Evidence— Statement of accused recorded tn police case diary—If admis- 
sibls even in favour of accused—Criminal Procedure Code (V of 1898), section 162 and Evi- 
dence Act (I of 1872), sections 25 to 27—EHffect. 

Under section 172 of the Criminal Procedure Code, a Court may use the 
Police diaries cf cases rot as evidence in the case but to aid it in such inquiry or 
trial. Neither the accused nor his agents shall be entitled to call for such diaries 
or to see them merely because they are referred to by the Court ; but if they are 
used by the Police Officer who made them to refresh his memory or if the Court 
uses them for the purpose of contradicting a witness the provisions of the Indian 
Evidence Act, section 161 or section 145, as the case may be, shall apply. A 
statement an accused person recorded ina case diary is inadmissible in 
evidence under section 162, Criminal Procedure Code, even if there is something 
in such a statement in favour of an accused. It is extremely difficult to utilise 
material in a case diary even in favour of an accused person as the law stands. 


S. Govind Swaminathan for Accused. 


` R. Santhanam for the Public Prosecutor, (V. T. Raengaswami Aypangar) on 
behalf of the State. | 


KS. = Conviction and sentence varied. 
Ramaswami, 7. l ; Public Prosecutor v. Devasaia. 
24th October, 1951. o ‘ Cr. A. No. 587 of 1950. 


_ Madras Prohibition Act (X of 1937) section 38 (3)—Scope— Police Officer himself 
having investigated the case— If should make further enquiry before starting proceedings. 
It is wrong to say that the Police Officer should hold an enquiry in spite of the 
the fact that he has himself investigated the case and filed the charge sheet. All 
that section 38 (3) of the Madras Prohibition Act states is that such enquiry as the 
Police Officer thinks necessary shall be held. Where the officer after investigation 
searched and seized from the house contraband liquor in the possession of the 
accused all that remained was to register a case, prepare the first information 
report and despatch the charge aheet. He need not make any further enquiry. 


The Public Prosecutor (V. T. Rangaswami Ayyangar) in person. 
C. K. Viswanatha Ayyar for Respondent. i ee 
K.S. — . . © Appeal dismissed. 


Satyanarayana Rao, J. Subbamma v. Radhakrishnamurthy. 
11th September, 1951. G. M. A. No. 227 of cue. 
Hindu Married Women’s Rights to Separate Residence and Maintenance Act (XIX of 
)—Suat by husband for restitution of conjugal rights—Husband marrying second wife— 
ied of defence for first wife in sutt for restitution of conjugal rights. 

After the passing of Act XIX of 1946 the taking of a second wife by the husband 
would by itself be a ground for refusing restitution of conjugal rights against the 
first wife. 

Y. G. Krishnamurthi for S eae 


G. Venkatarama Sastri for ndent. 
K.S. Appeal allowed. Leave to appeal refused. 
Satyanarayana Rao and Rajagopalan, FJ. Srinivasa Iyer v. Saraswathi Ammal. 
24th September, 1951. Cr.R.G. No. 506, etc., of 1951. 


_ Madras Hindu (Bigamy Prevention and Divorce) Act (VI ef 1949)—Constitutional 


The legislative Pthe I of the State Legislatures legitimately extends to affeet 
the personal law o Hindus. The Madras Hindu (Bigamy Prevention and 
Divorce) Act, 1949, is valid and intra viras. The Act does not offend Article 1 5 of the 
Constitution. It cannot be contended that the law applicable to Hindus is a law 
which discriminates against citizens on the ground only of their religion. The 
freedom to practise religion is not an absolute right but as Article 25 itself (of the 
Constitution) states, is subject to public order, morality and health and subjeet 
to the other provisions of that Part. Article 25 (2) further empowers the Legis- 
lature to enact a law providing for social welfare and reform or the throwing open 
of Hindu religious institutions of a public character to all classes and sections of 
Hindus. The religious practice therefore may be controlled by legislation if the 
State thinks that in the interests of social welfare and reform it is necessary to do so. 
The impugned Act does not contravene the rights under Article 25 (1) of the Consti- 
tution. 

Section 198 of the Criminal Procedure Code is applicable also-where the 
charge is abetment of an offence punishable under section 494, Penal Code. 

G. Gopalaswamy for Petitioner and M. Natesan for Respondent in Cr.R.C. No. 506 


of 1950. 

K. V. Ramaseshan for Petitioner and P. S. Katlasam for Respondents in Cr.R.C- 
No. 773 of 1950. ' 

S. Katlasam for Petitioners in Cr.R.C. No. 143 of 1950. 

c D Lour for M. K. Nambiar for Petitioners in Cr.R.C. No. 1481 of 1950. 

V. Venkataraman for (Row and Reddi) for Petitioners and D. P. Narayana Rao for 
Respondent in Or.R.C. No. 592 of IQ5I. 

C. A. Vaidyalingam and M. V. Ganapathi for Petitioners and T. S. Santhananr 
for Respondent in Cr.M.P. No. 157 of 1951. 

A. Nagarajan for Petitioners in Cr.M.P. No. 223 of 1951. 

P. S. Kailasam for Petitioner and M. Srinivasa Gopalan for Reessenden in Cr.M.P. 
No. 1099 of 1951. 

The Advocate-General (V. K. Thiruvenkatachari) for the Public Prosecutor 
(V. T. Rangaswami Ayyangar) on behalf of the State in all the cases. 


K.S.° —— Petitions dismissed. 
Subba Rao, F. Munusamappa & Sons v. The Assistant Custodian 
16ih October, 1951. of Evacuee Property, Madras. 


W.P. No. 178 of 1951. 
Administration of Evacuee Pro Act (XXXI of 1950), section 8 (4)—Veshag of 
property in custodian and taking o Sormal possession—Custodian taking cheque for amount 
of monthly rent from tenant and allowing him to continue iat ii if 
can be evicted by aa as persons in permissive possession. 
NRC 
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Where after the vesting of property in him and taking formal possession o! 
property the custodian took a cheque from the tenant for an amount which was 
equal to the monthly rent and allowed him to continue in possession, the tenant 
cannot be evicted as a person in permissive possession. In such circumstance: 
it is impossible to say that the relationship between the parties is not that of landlore 
and tenant. The only provision that enables the custodian to evict the tenant 
is rule 14 (2) framed under Act XX XI of 1950 and the notice to the tenant tc 
vacate must conform to it. . 

K. S. Varadachari for Petitioners. 

V. P. Sarathy for the Advocate-General for the State Counsel on behalf of the 


Respondent. i l l 
K.S. ——— Whit of prohibition directed to be issued. 
Rajamannar, C.F. and Venkatarama Aypar, F. Commissioner for Hindu Religious 
18th October, 1951. Endowments, Madras v. Vinayakar 


O.S.A. No. 9 of 1950. 

Madras Hindu Religious Endowments Act (II of 1927), section 9 (11-A) Srub 
the members of which by common agreement utilised the income of a property vested in tt for 
performance of utsavam in a temple—Is not a specific endowment. 

An unregistered society was formed in 1908 with the object of collecting funds 
and performing festivals in a specified temple. In 1913 a premises was purchased 
in the name of one of the members of the society but evidently with moneys collected 
by way of subscriptions from the members of the society. Subsequently the society 
was registered in 1929 under Act XXI of 1861. The object of the society was 

as the conduct of the Arudra festival in the said temple at a cost of not 
dess than Rs. 150 out of.the income which may be derived from the said property. 
The balance was to be kept as savings with which other immovable properties wen 
to be purchased. In 1947 till] which year the festival was performed the member 
-of the society met and passed a resolution at a special meeting of the general body 
altering the object of the society. As altered the object ran as follows :—‘‘ To per. 
form Arudra Archanai Abishekam and Tirupavadam every year when the day 
-of Arudra- Dharisanam occurs in the month of Margali to Sri Vinayagar installed 
in any temple in the locality or any other place within or without the city o 
Madras as the members may by a majority decide year after year ”. 

The Hindu Religious Endowments Board sought to collect contributiom 
from the society treating the income of the property as a specific endowment. Ir 
a suit by the society to set aside the order of the Board declaring the income from 
the peed as a specific endowment. 

Held : It cannot be said that there was a specific endowment of the entire or 
‘part of the income of the property for a specific religious charity. There was nc 
-divesting of ownership even as regards income and there was nothing to prevent 
.the society from changing its objects. 


Decision of Rajagopalan, J., affirmed. 
M. Seshachalapatht and T. A. Ramastwoami Reddi for Appellant. 
N. K. Mohanarangam Pillai, M. V. Gopalaratnam N. K. Pattabhiraman fo: 


‘Respondent. L, 
K.S. > d Appeal dismissed. 
Subba Rao and Panchapakesa Ayyar, 77. Bai Ganga Bai v. Sentam Obul Reddi 
19th October, 1951. C.M.P. No. 10520 of 1951 


Constitution of India (1950), Article 133 (1) (¢)—Only quastion involved in the appea 
‘being whether the contracts relied upon were wagering contracts or not—If fit case for appea 
to Supreme Court. 

the only question involved in the appeal is whether the contracts relie 
“upon were wagering contracts or not, it is not possible to hold that it is a fit cas 
for appeal to the Supreme Court under Article 193 (1) (c) of the Constitution. 

C. Rangaswami Ayyangar for Petitioner. ' 

T. Munisoam Reddi, V. T. Rangaswami Aiyangar and T. K. Srinivasa Thathachar 


for onde: 
K.S. — Application dismissec 


\ 
Satyanarayana Rao and Rajagopalan, FF. Aravamutha Iyengar v. Ramaswami 
24th » 1951. : Bhattar. 
App. No. 731 of 1947. 

Hindu Law—Adopiion—Adoption by widow with husband's authority to adopi—Husband 
aged only 14 years at time of death—Effect. 

The age of majority under Hindu law is fixed either at the completion of the 
15th year or at the completion of the 16th year as the case may be whether one 
accepts the Bengal view or the view of other text writers. Where the husband 
was below 14 years of age at the time of his death it is really immaterial whether 
the age of majority is taken as the completion of the 15th year or the 16th. The act 
of adoption contains the most essential element of the selection of a boy and the 
acceptance of the gift of the boy which are undoubtedly acts of a secular nature. 
The adoption no doubt also is a religious act; but the gyavahkara or the secular 
element in it cannot be ignored. In order to perform a legal transaction, Hindu 
law requires that the n should have attained: the age of majority without 
which there is no validity for the transaction. Whether the adoption is madè 
by a male or whether he gives an authority to adopt to his widow or even if the 
widow makes the adoption either under the authority of her husband or after 
obtaining the assent of the sapindas, the act can be done and the authority can be 
given only if the person attained majority according to Hindu law. ` Otherwise, 
the act is invalid. 

Minority under Hindu law comes to an end on the completion of the 16th year. 
This rule applies to males and females, to the act of adoption as well as to an autho- 
rity empowering the widow to make the adoption. If the person is below the age 
of majority recognised and established by Hindu law the adoption will be invalid. 
(Texts considered and authorities discussed.) Accordingly the authority given 
by a husband who was only 14 years at the time of his death and the adoption by 
his widow must be held to be invalid. E l 

R. Rangachari for Appellant. \ 

T. V. Muthukrishna Aiyar, T. A. Anantha diyar, D. Ramaswamı Aiyangar and 
P. S. Srinivasa Desikan for Respondents. 

K.S. 


—— _ Appeal dismissed. 

Subba Rao, ‘F. Sri Raja Vasireddi v. Lingayya. 
25th September, 1g S.A. No. 1041 of 1950. 
Spectfic Relief”, ia (I of 1877), section 54—Nisance—Injunction—Grant of —Condittons 


necessary for. 

A person can maintain an action against his neighbour if his right to the com- 
fortable and healthful enjoyment of his premises is invaded or -threatened. But 
it is not very fanciful or exaggerated idea of his right that will be protected by 
law. It must be in accord with the conditions of the locality concerned. and the 
ordinary notions of the people among whom it is his lot to live. . 

An injunction can be granted to restrain the commission of a prospective 
nuisance in what is called quta timet action. But there are two necessary conditions 
for such action, namely, (1) proof of immiment danger; and (2) proof that the 
apprehended damage will be irreparable, that is, if the damage occurs the plaintiff 
will be‘deprived of his remedy to protect himself. 

Ifa case of nuisance is made out, the Court may mould the reliefs to suit the 
circumstances found in each case. It may give a decree for absolute injunction 
if the danger is imminent and irreparable. It may give a decree for damages 
recording an undertaking by the defendant to act in a manner which would not | 
injure the right of the plaintiff. It may also issue a decree for injunction couched 
not in an absolute form, but limited in scope‘to meet the exigencies of the situation, 
or it may dismiss the suit prefaced by a declaration that the order would be without 
any prejudice for the plaintiff starting future poore anga in case the action of the 
defendant would cause nuisance to the ‘plaintiff. 

[In the present case ‘an injunction limited in scope to > protect the plaimtiff’s , 
right was given against the defendant constructing a Cinema house.] 

NRC 
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/ The Advocate-General (V. K. Thineenkatachart) and N. V. B. Sankara Rao for 
Apptllant. - ; m 


- < P. Somasundaram and P. Suryanarayana for Respondent. 
KS 2.6%" us = + Appeal dismissed. Leave refused. 
Rajamannar, C.F. and Venkatarama Ayyar, J. Sankarappa Chettiar v. The 


1st Odober, 1951. Director of Rural Welfare. 
l ; W. P. No. 441 of 1951. 
. Madras Khadi (Degelopment) Order (1949), causes 7, 11 and 29—Void as inconsistent 
with provisions of Part III of the Constitution of India, 19 o. i 
` 1- Clauses 7, 11 and 29 (1) and part of clause 29 (2) of the Madras Khadi (Develop- 
ment) Order, 1941, are void as being inconsistent with the provisions oi Part OI 
of the Constitution of India (1950), The restrictions sought to be imposed by the 
conditions contained in the licence which a Khadi producer or dealer is bound to 
take are reasonable and in the interests of the general public. The entire order 
need not however be declared to have become void. 
Application for licence to manufacture Khadi must be considered in this light. 
K. V. Venkatasubramaxia Iyer and Mohan Kumaramangalam {or Petitioner. 
The Advocate-General (V. K. Thirwvenkatachari) for the State Counsel (John. 


and Row) for Respondent. 


K.S. —— Order quashed.. 
Rajamannar, C.J. and Venkatarama Aya, J. Velayudham Pillai v. Governor- 
17th October, 1951. General in Council. 


| S.A. No. 1255 of 1947- 
Civil Procedure Code (V of 1908), section 80—Notice under—If essential where a 
railway owned by a company is sued and pending ths suit the railway is taken over by the Govern- 


Section 80 of the Civil Procedure Code can obviously have no application to 
the continuation of a suit properly instituted against a railway at a time when the 
Government was not a necessary party as the railway was not yet taken over by the 
Government. But where the Government though a necessary party at the. time 
of the institution of the suit was not made at the inception a party but was subse- 

uently added as a party the suit must be deemed to have been instituted against 
die Government only when the Government is made a party, and obviously section 
8o, Civil Procedure Code, would apply to such a case and Government would be 
entitled to the two months’ notice. In a case where on the date of the suit the 
atif could not have claimed and did not claim any relief against the Government 
and therefore no notice under section 80 of the Civil Procedure Code was necessary; 
but if it transpires during the pendency of the suit that the interest of the defendant 
has devolved on the Government, either by voluntary act of the Government or 
by operation of law, there is no fresh institution of the suit as against the Government 
and section 80 cannot have aay application. 
C. R. Pattabhiraman and R. Ramasubbu Iyer for Appellant. 
S. S. Ramachandra Aiyar for Respondent. 


K.S. ——— Appeal allowed. 
Rajamannar, C.J. and Venkatarama Ayyar, F. Ananthakrishnan v. The 
19th October, 1951. State of Madras. 


C.M.P. No. 7894 of 1951- 

Stamp Act (LI of 1899), Schedule I, Articls 30 and Schsdule I-A (Madras), Article 25-A 
as modified by Madras Acts (VI of 1922 and XVI of 1943)—Stamp duty for enrolment as 
advocats—Validity—If restraint on fundamental right to practice profession. 

The stamp duty levied for enrolment as Advocate under article 30 of Schedule I 
of the Indian Stamp Act or Article 25-A of the Act as amended in Madras is nop 
of the same nature as the licence tax or privilege tax examples of which are to be 
found in some of the American cases, e.g., jean’s case, 297 U.S. 233: 80 Law 
Ed. 660 and Murdock’s case, 319 U.S. 105 : 87 Law Ed. 1292. It is not a period- 
ical and recurring levy depending on the practice’ of the profession or on which the- 
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practice of the profession depends. Besides.acting and pleading in Courts there 
are many ways in which a lawyer can pursue his profession and he is free to so practise 
his profession. If any one wants the additional privilege of being entitled as of 
right to act and plead in the High Court, he has got to he enrolled in the roll of that 
Court. Enrolment consists in making an entry in the roll. The Legislature says 
that the particular entry should bear a stamp duty. Such an entry would admittedly 
be an instrument as defined in the Indian Stamp Act. The purpose of the stamp 
duty was not to destroy the practice of the profession of the law and it was not 
prompted by improper motives. 

Even assuming a tax otherwise lawfully levied can be held to be an unreasonable 
restriction on the exercise of any of the freedoms guaranteed by Article 19 of the 
Constitution, it cannot be said that the imposition of stamp duty for enrolment as 
an Advocate is not a reasonable restriction and not in the interests of the general 
_ public. So long as the monetary exaction is, in the opinion of the. Court, reasonable 
and not excessive or oppressive it cannot be said that it is invalid as being uncon- 
- stitutional. ` 

No doubt any system of permits which eventually depends on the discretion 
of executive authorities would be bad when the system curtails any fundamental 
right. But the practice of the profession as Advocate is not dependant on the will 
and pleasure ol any official. There is- neither discrimination nor any possibility 
of the exercise of naked arbitrary power. 

The right to plead and act on behalf of suitors in a Court is not a right flowi 
from citizenship. Even a foreigner if he fulfils the prescribed qualifications an 
requirements can be enrolled as such. The rightis a privilege and the charge of a 
fee by way of levy of stamp duty for such privilege cannot be invalid as unconstitu- 
tional. Even if it is a right guaranteed under Article 19 (1) (g) there is nothing m 
the Constitution to exempt such right wholly from the taxing power of the State. 

Accordingty the stamp duty Ieviable for enrolment as E is proper 
and constitutional. Provisions of the Constitution as to fundamental rights and 
the power to tax considered. 

[Certified that case involves a substantial question of law as to the interpre- 
tation of the Constitution and in particular Article 19.] Yay? 

K. V. Venktasubramaniam and K. Anandan Nambiar for Petitioner. | 

The Advocate-General (V. K. Thirsvenkatechari) for the State Counsel (Fo 


and Row) on behalf of the dent. 
Respon Apin artes 


K.S. ——— . 
Chandra Reddi, 7. i Tiruvathammal v. Vagunathan. 
23rd October, 1951. S. A. No. 496 of 1948. 
Hindu Law—Wife incurring expenses for marriage of daughisr—Right to recover amount 


from husband possessing joint family property | | 

The father has a legal obligation to meet the marriage expenses of his daughter, 
if it is shown that there is joint family property. If there is no joint family property 
thé obligation of the father is only a moral obligation and not a legal one. Where 
a mother incurs expenses for the marriage of the daughter she can recover the 
expenses from her husband if he has joint family property. 

T. R. Srinivasan: and T. V. Hari Rao for Appellant. 

T. K. Subramania Pillai for Respondent. 


K.S. a Appeal allowed. Leave refused. 
Ramaswamt Goundar, J. Nagamma o. Nagamma. 
23rd October, 1951. _ §. A. No. 710 of 1948. 


Evidence—Unregistered partition desed— Admissibility to prove division in status. 

__, Where a party seeks to rely on an unregistered document only as proof. of 
‘division in status and not as evidence of any right, title or imterest to or, in 
immoveable property, such a document is admissible in evidence. 
M. S. Ramachandra Rao for Ap t. ` 

ae Krishna Rao for Respondent. ^ ~ 


Appeal allowéds 
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Mack and Somasundaram, FF. - : Venkatanna and others, Jz re. 
25th October, 1951. i Cr.A. No. 39 of 1951. 
Criminal trial—Prasecution proceeding on a complaint—Counter-complaint arising out 

of same transaction—D uty of prosecution at trial. 

In the case of a complaint and counter-complaint for offences unde: sections 

148 and 149 read with section 302 of the Penal Gode obviously arising out of the 

same transaction when the prosecution proceeds on the basis of the complaint, it is 

the duty of the prosecution to exhibit the counter-complaint through the Police 

Officer who recorded it and also to prove medical certificates of persons wounded 

on the opposite side also and place before the Court a definite case which they ask 

it to accept. In such cases the prosecution accepting ia toto one complaint and 
ining only witnesses who support it and giving no explanation at all for injuries 

caused to the other side must be A 
P. Basi Reddi and C. Kulasekhara Reddi for Accused. 


The Assistant Public Prosecutor (A. C. Muthanna) on behalf of the State. 


K.S. Order modified. 
Ramaswami, 7. The Public Prosecutor o. Murugesan. 
26th October, 1951. ., Cr.A. No. 479 of 1951. 


Madras Prevention of Food Adulteration Act (ILI of 1918), section 14, (3)—‘* Prevent ” 
— What constitutes. > 

The maistry under the Sanitary Inspector and the Malaria cooly were deputed 
by the Sanitary Inspector on‘a certain day to get hold of persons who were carrying 
milk for sale and inform him so that he might take sample of the milk for analysis 
to detect adulteration. On being informed by the maistry the Sanitary Inspector 
went to a person who was going into a hotel with some milk and asked him to give 
a sample for analysis. But that person did not give the sample, went into the hotel 
and banded over the vessel to a servant of the hotel who poured the contents 
into the milk pan in which the milk was boiling. When questioned that person 
stated that he would give the sample of milk later. 

Held : These facts made out the offence of “ preventing ° contemplated by 
section 14 (3) of the Food Adulteration Act. 


The Public Prosecutor (V. T. Rangaswani Ayyangar), the appellant in person. 


K.S. —— Appeal dismissed. 
Panchapakesa Ayar, F, Ganapathi Chettiar v. Seth Chunilal, 
26th October, 1951. C. R. P. No. 1145 of 1950, 


Presidency Small Cause Courts Act (XV of 1882), section 38—New trial under—If 
available where the Court ordered the plaint to be returned for presentation to the proper Court 
5 ‘diction. 

When a Presidency Court of Small Causes orders a plaint to be returned 
for presentation to the proper Court having jurisdiction the order in question will 
not amount to an order entitling the party for a new trial under section 38 of the 
Presidency Small Cause Courts Act. Only when the merits of the suit claim are 
gone into and an order passed can the order conie within the meaning of the word 
‘ Order ” in section 38. The phrase “mew trial” itself implies an old trial and 
disposal on merits. 

M. V. Ganapathi for Petitioner. 

P. V. Subramaniam for Respondent. 





K.S. "e Petition dismissed» 
Subba Rao, F. Kotiah v. Abdul Aziz Khan’ 
and November,19Q51. C. M. P. No. 6452 of 1951° 


Madras Buildings (Lease and Rent Control) Act (XV of 1946), section 2 (3)—Co- 
oignons not recetuing entire rent—Some of them if can evict a tenant for default in payment 
e 
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Where the three out of four co-owners of a building are not receiving the- 
entire rent and also not entitled to receive the entire rent of the building and 
they have not been authorised by the fourth co-owner to receive the rent on his 
behalf also and cach was receiving only his share of rent, though each may be a 
landlord in regard to his share, not being entitled to receive the entire rent, some 
alone (three out of the four) of the co-owners cannot be held to be “ landlords ’”’ 
within the meaning of the definition in section 2 (3). Some of the co-owners 
cannot take proceedings for eviction without impleading the other co-sharers. 

Queers: Whether in respect of an yearly tenancy, where no time is fixed for- 
payment of rent the alternative clause in section 7 (2) (i) of the Building Control 
Act (that it is to be paid by the last day of the month following that for which 
rent is payable) will or will not apply? 

K. Bhimasankaram for Petitioner. 

Y. C. Krishnamurthi for Respondent. 


K.S. — Application dismissed.. 
Subba Rao, F. Rafi Khaleeli v. The Assistant Custodian of Evacuece 
3rd November, 1951. Properties, Madras. 


C. M. P. No. 6467 of 1951. 
Administration of Evacues Property Act (XXXI of 1950) and. rules under—Claim 
by creditor of evacuse admitted by custodian—Duty of custodian to settle claim obtaining 
Ci a the Custodian General to sell tmmoveable property for discharging- 
fs. e- ` 
The custodian m whom the estate of the evacuce vests is empowered to 
administer the estate and to discharge the debts. Where a debt has been recorded 
by the custodian and the only obstacle in the way of the payment of the debt is 
the proviso to section 10 of the Act and rule 22 (4), those provisions do not empower: 
the custodian to postpone indefinitely the payment of the debts lawfully due to 
the creditors without discharging his functions under the Act. He may. dismiss 
the application after recording the reasons for such dirmissal. But if the claim 
is accepted and is registered it is his duty to apply to the Custodian General for- 
the requisite permission to sell the evacuee’s immoveable property for the purpose 
of realising the assets and discharging his debts. 
` N. C. Raghavachari for Petitioner. 
Vepa P. Sarathi for the Advocate-General (V, K. Thirwvenkatachari) for the 
State Counsel (John and Row) for Respondent. 


K.S. aes Writ of mandamus issued. 
Mack and Somasundaram, FF. Madakannu Thevar, Mn re.. 
5th November, 1951. R. T. No. 45 of 1951 and Cr.A. No. 345 of 1951. 


Evidence Act (I of 1872), section 32—‘ Cause of death?—Meaning and scope of. 

Per Mack, {.—The words “ cause of death” in section 32 of the Evidence 
Act cannot be restricted only to the manner in which death was caused by a parti- 
cular weapon or a particular person. The motive for the murder is the inspiring 
cause and the statement by the deceased as to the motive is admissible in evidence. 

Per Somasundaram, 7.—The words “ cause of death ” does not include motive.. 
But where the statement is made after the attack though it may contain the motive 
also the whole statement is admissible, without its being mutilated or any portion 


of it being excluded. 
K. N | Mudaliar and C. Rajaram for Accused. 
The Assistant Public Prosecutor (4. C. Muthanna) on behalf of the State. 


KS. ———_. Accused discharged. 
Rajamannar, C.F. and Venkatarama Ayyar, J. Michael v. Venkateswaran. 
6th November, 1951. W. P. No. 601 of 1951. 


Constitution (Scheduled Castes) Order (1950), paragraphs 2 and.3—Scopes and validity 
—Gonstitution of India (1950), Article 341. ` 

Paragraph 3 of the itution (Scheduled Castes) Order, 1950, should be 
cad m conjunction with paragraph 2 and so read, the order in effect specifies- 
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-the parts or groups within enumerated castes which “ profess ” the Hindu religion 
and directs that they should be deemed to be scheduled castes. Though in form 
paragraph 3 is negative, in substance, the definition is positive. “‘ Profess” is 
intended to have the same meaning as “ belongs to” and a person belongs to a 
religion either by birth or by conversion. A person born of Hindu parents and 
who has not been converted to any other religion would not cease to be a Hindy 
merely because he does not believe in the vedas or has cultivated the habit of 
beef-cating. This would be so for the application of the personal law to him. 
Likewise it would be so for political purposes. 

The President has not arbitrarily specified a part of a group which has no 
objective existence. The Hindu section of a particular scheduled caste has certainly 
such an existence, though in exceptional cases some converts might still be member: 
-of the caste to which they belonged before conversion. . any 

Accordingly the Constitution (Scheduled Castes) Order is valid and: withir 
the powers of the president. 

Certified that the case involves a substantial question of law as the inter- 
pretation of the Constitution and in particular Article 941. 

K. V. Venkatasubramania Iyer for Petitioner. 

The Advocate-General (V. K. Thiruoenkatachari) for the State Counsel (Johr 
and Row) on behalf of the Respondent. 


K.S. TERS Petttion dismissed. 
Rajamannar, C.F. and Venkatarama Ayyar, J. Nagalingam Servai and others, In re. 
8th November, 1951. W. P. No. 648 of 1951. 


í Railway—Licence for vending articles on platform—Cancellation by Railway departmeni 
— Licenses if can move High Court for quashing cancellation order. 

The railway platform must be deemed to be the private property of the railway 
„department of the Government and the position of a person with permnssion tc 
vend articles on the platform of a railway station is that of a bare licensee. Suck 
‘licence is not coupled with any interest and can be revoked at any time and withou’ 
any reason. There is nothing illegal in the railway department cancelling suct 
licences even if the railway intended to grant the right of vending to a single 
individual.. It cannot be said that any fundamental right of the persons. whost 
‘licences have been so cancelled has been in any manner infringed by the railway 
authorities'and an application to quash the order of the railway, authority can 
-celling such licences must be dismissed. oa 

Arunachalam and Jagannatha Das B Co., for Petitioners. 


KS. : — . Application dismissed 
Mack and Ramaswami Gounder, FF. _ Krishnan Naidu, Jn re 
8th November, 1951. R. T. No. 50 of 1951 


Penal Cods (XLV of 1860), sections 201 and 302—Charges under—Foinder in on 
—Propris iction under section 201—Permissibility. 

It is perfectly open to the Court to convict an accused charged of murde 
under section 302, Penal Code, of an offence only under section 201, Penal Code 
‘without even framing any separate charge under the latter section. It is erroneou 
to say that an offence under section 201, Penal Code, can in no circumstances b 
tried along with an offence under section 302. l 

(1948) 2 M.LJ. 138 : I.L.R. (1949) Mad. 220 (F.B.), distinguished anı 


V. L. Ethiraj for Accused. 
The Public Prosecutor (V. T. Rangaswami Aipangar) on behalf of the State. 


K.S. Accused discharges 
Ramaswami, 7. Govinda Reddi, Jn 1 
‘8th November, 1951. Cr. R. C. No. 1106 of 195¢ 


(Cr. R. P. No. 1037 of 1950, 
' Criminal Procedure Code (V of 1898), section 495 (4)—Polics Officer taking part i 
Bie ae chi "nW vitiates trial. : 
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The mere fact that a police officer who had taken part in the investigation is. 
allowed to conduct the prosecution though it constitutes a grave irregularity,, 
unless it is shown that the accused ‘were prejudiced, the irregularity does not invali- 
date the trial but is cured by section 537, Criminal Procedure Code. The fact that. 
the police officer taking part in investigation is allowed to conduct the prosecution 
without any objection is an important element in considering whether there has 
been any prejudice. Where no prejudice is pointed out, the procedure though 
irregular, does not vitiate the trial. 

P. Bast Reddt for Petitioners. 

The Public Prosecutor (V. T. Rangaswamy Ayyangar) on behalf of the State.. 


K. S. —— Sentence reduced. 
Ramaswami, F. Venkata Ramanna, In re, 
8th November, 1951. Cr. R. C. 1290 of 1950, etc, 


Madras Prohibition Act (X of 1937), sections 4 and 4-A—Accused charged under sec- 
tion 4-A if can be convicted under section 4 (1) (J) —Proof of drunkenness. 

On the question whether a person accused under section 4-A of the Prohibi-- 
tion Act can be convicted ‘under section 4 (1) (j) of the Act. 

‘Held: Where all that is required under the summons procedure have been. 
complied with, namely, the particulars of the offence have been stated to the accused 
and they have pleaded and the witnesses have been examined on both sides and 
the Magistrate has found the accused guilty of the offences made out by the evi- 
dence, it is perfectly proper, because section 246 of the Criminal ure Code 
lays down that a Magistrate may, under section 243 or section 245, convict an 
accused of any offence triable und+tr the chapter which from the facts admitted or 
proved, he appears to have committed, whatever may be nature of the complaint 
or summons. 

The normal accompaniments of consumption of arrack are, arrack breath,. 
incoherent speech, unsteady gait, inexplicable behaviour like the tendency to 
laugh without cause or crying without reason or be abusive and vociferous, reddened” 
eyes and excitable movements; in other words all conditions which show that 
the mental and physical powers have been affected by the toxic effects of alcohol. 
It is quite true that there are certain peculiar and rare cases like epilepsy, fractured 

intracranial hemorrhage, toxemic comma, and diabetic uremia which 
simulates symptoms of intoxication. But the rare conditions are always within 
the special knowledge of the offenders and it is for them to show that, far from being- 
drunk, they were only sick of these diseases. It is not essential that to prove a 
charge every offender should be subjected to urinary analysis and blood test which 
would be impractical and would not have the merit of even being conclusive. 
Section 3 of the Evidence Act does not prescribe such quantum of proof. 


O. Chinnappa Reddi and P. Ramakrishna for Petitioners. ' 
The Public Prosecutor (V. T. Rangasmami Ayyangar). on behalf of the State. 


K. S. —— Petitions dimissed 
Basheer Ahmad Sayeed, 7. Sachidanand Pandit v. Venkatappa.- 
gih November, 1951. G.R.P. No. 696 of 1950 - 


Partnership Act (IX of 1932), section 69 (1)—Parinership agreement executed but 
business never started or carried on—Surt by one party to recover amounts advanced to the other— 
Section 69 (1)—If a bar. l ' 

Where one of the executants of partnership karar advances monies to the other, 
for the purposes of starting the business but the business was never started or 
carried on, a suit filed by the person advancing the amounts for its return is main-- 
tainable and section 69 (1) of the Partnership Act is not a bar. 

K.. Y. Adiga and K. P. Adiga for Petitioner. 

M. L. Nayak for Respondent. 


K.S. arene” Petition dismissed 
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Subba Rao, F. Krishnadoss Réeddiar v. Subordinate Judge of Vellore. 
‘9th November, 1951. W. P. No. 398 of 1951. 

Madras Local Boards Act (XIV of- 1920)—Election petition challenging validity of 
.clections—Proper requisites. 

A petitioner in an election case cannot make a general charge in the petition 
.as a random shot and improve on his case from stage to stage by giving particulars 
of instances. If not, it will enable an unscrupulous petitioner to fish out and 
shape his evidence and put the respondent in a helpless position. A petition 
-which does not give the particulars can rightly be dismissed. 

S. A, Seshadri Ayyangar for Petitioner. 

Munikanniah, R. D. Indrasena and Balakoteswara Rao for Respondents. 


pe =o Petition dismissed. 
Subba Rao, F. ~ Abdul Gaffoor v. The State of Madras. 
-gth November, 1951. W. P. No. 494 of 1951. 


Madras District Municipalities Act (V of 192’), section 252—Power given to 
‘Government under—Nature of—Setting aside of order granting permission to instal an oil 
-engins without notice to opposite party—Validtty. 

Under section 252 of the District Municipalities Act, the Government has 
-certainly the power to set aside the order of the Municipality giving permission 
to a person to instal an oil engine to run a cinema. But such an order affects 
valuable rights of the grantee of the permission. The power under section 252 18 
«quasi-judicial in nature and the Government cannot therefore set aside the order 
of the Municipality without giving notice to the grantee of the permit ynder such, 
order and giving him an opportunity for explanation and such an order without 
-notice must be quashed. at however dose not preclude the Government from 
exercising its power under section 252 of the Act after giving an opportunity for 
‘explanation to the person to whom permission has been given. 


K. Umamaheswaram and S. Kulasekhara Reddi for Petitioner. a 
The Government Pleader (P. Satyanarayana Raju) and Kondiah for Respondents. 


K.S. — Petition allowed. 
Ramaswami, 7. . Gopal, In re. 
‘14th November, 1951. Cr. R. C. No.-299 of 1951. 


(Cr. R. P. No. 298 of 1951), 


Penal Code (XLV of 1860), section 504—Guist of offence under—Forbearance of 
person insulted being provoked—Effact. 

Section 504, Penal Code, requires two essentials. Thcre must be inten- 
‘tional insult of a person and thereby due provocation to him or to her and secondly 
-the person insulting must intend or know it to be likely that such provocation would 
‘cause prejudice to the public peace. In order to sustain the conviction under the 
section it is sufficient for the complainant to prove that the abusive language was 
such as would ordinarily provoke the man or woman of his or her positions to 
commit a breach of the peace. The mere forbearance of the person insulted 
‘being provoked is not sufficient to protect the offender. The only two points 
necessary are that the person insulted must be present and such insult must give 
provocation to the person so insulted then or soon after to commit a breach of the 
peace. 
M. C. Sreedharan for Petitioner. mo , 

Narayanan Nair for the State Prosecutor (Govind Swaminathan) .on behalf 
‘of the State. l 

K.S. o Petition dismissed. 
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Govinda Menon and Chenghanna Naidu v. The Praja Seva Transports, Ltd. 
Chandra Reddi, FF. C. M. P. Nos. 1097 and 1098 of 1951. 
26th October, 1951. 


Constitution of India (1950), Article 226—Order on application for issue of writ of 
certiorari—lf subject to review for enor apparent on the face of the record—Civil Procedure 
Code (V of 1908), Order 47, rule 1—Applicability. 


Where the Civil Jurisdiction of the High Court is invoked under Article 226 
of the Constitution, the Code of Civil Procedure is applicable to the proceeding 
and if there is an error apparent on the face of the record in the order quashing 
proceedings under the Motor Vehicles Act, it can be set right under the powers of 
review 


Where, while passing the order, the Court did not consider the question 
whether the Government acted without jurisdiction in exercising its powers under 
section 64-A or whether the order of the Central Road Traffic Board, was one 
which could be called either illegal or irregular or improper to enable the State 
Government to interfere with that order, and the scope of section 64-A of the 
Motor Vehicles Act, such omission would constitute an error apparent on the 
face of the record so as to warrant a review of the order. 


Order in C. M. P. No. 605 of 1951, dated gth January, 1951, set aside and 
Writ mist issued. 

R. Rajah Ayyar and A. Bhujanga Rao for Petitioner. 

Vepa P. Saratky for the State Counsel (John and Row) on behalf of the second 
Respondents. 


C, A. Vaidyalingam and C. Kondiahk for the first Respondent. 


K.S. l Petition allowed and writ nisi issued’ 
Subba Rao, J. Bala Nagamma v. Hanumanthu, 
2nd November, 1951. _ 5. A. No. 861 of 1948. 


Wul—Construction—Appointment of trustees without words of express limitation— 
If confers an estate of inheritance. 

if the testator appointed a person as sole trustee without words of limitation 
and there is no indication in the document to the contrary, the said grant conveys 
an estate of inheritance. But the rule is not inflexible and in a case where the 
will contains other directiors which are inconsistent with such intention, the 
Court should give effect to his real intention. 

[On a construction of the will in the case held that there was no estate of 
inheritance conferred]. 

B. V. Ramanarasu for Appellant. 

K. Bhimasankaran for Respondent. 


K.S. Appeal dismissed. 
Leave refused 

Subba Rao, J. Thanappa Chetty v. Arcot Govindaswami Naicker. 
6th November, 1951. W. P. No. 399 of 1951. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7 (g)— 
Landlord applying for possession of non-residential building for own «se— Landlord in pats) ion 
of another such building but as tsnant—Effect. ; 

NRC 
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Under section 7 (g) of the Madras Buildings (Lease and Rent Contrel) Act; 
in the case of a residential building, a landlord can evict a tenant if he is not 
occupying a residential building of his own, whereas in the case of a non-residential 
building he can do so only if he is not in possession of a non-residential building 
of his own or if he is not entitled to the possession of any such building. The anti- 
thesis is between the ownership of a building and a ‘building to the possession of 
which he is entitled. Where by reason of the privil conferred by the Madras 
Buildings (Lease and Rent Control) Act, the landlord is entitled to possession 
of a non-residential building as a tenant he is not entitled to obtain possession 
of his own non-residential building from his own tenant. 


D. Ramaswamy Ayyangar and P. R. Varadarajan for Petitioner. 
K. S. Rajagopalachari for Respondent. 


K.S. , Petition dismssed. 
Subba Rao, J. The Standard Engineering Works v. 
gth November, 1951. The Commissioner, Corporation of Madras. 


W. P. No. 606 cf 1951. 


Madras City Municipal Act (IV of 1919), sections 287 and 365—Commusstoner’s 
power to regulate licences—If gives power to refuse a licence—Standing Commuities hearing 
appeal— Duty to give reasons for its conglustons. 

The power of the Commissioner in regard to the issuing of licences is 
undoubtedly a regulating power but in exercise of that power, he is extitled 
in appropriate circumstances to refuse to issue a licence undcr the provisions 
‘of the Act; The Standing Committee hearing an appeal against the order of 
the Commissioner refusing a licence is under a duty to give reasons for its 
conclusions. Where the order ex facie does not give any reasons why the licence 
is refused’ it is not fair to the party whose rights are affected that a Court 
should try to disccver the mind of the authority and the order must be 


quashed. 
R. Rajeswara Rao for Petitioner. 
Dr. John of (John and Row) for Respondents. 


K.S. ' Order quashed. 
Mack and Somasundaram, JJ. Mathali alias Palani Goundar, In re. 
14th November, 1951. - R. T. No. 48 of 1951. 


Criminal Procedure Cods (V of 1898), section 342—Procedure under to be followed 
iby Sessions Judge—Criminal trial—Granity of Provocation—Eeffect on sentence. 

The Sessions Judge should himself put separate simple questions to the accused 
‘so that the trial Gourt itself may observe the demeanour of the accused explaining 
the incriminating circumstances alleged against him. However desirable such a 
course may be, the mere failure of the Sessions Judge to do so will not vitiate a trial. 
Where all the circumstances have been put to the accused in the committi 
Magistrate’s Court and no circumstances on which the Sessions Judge relied, 
-appeared in the Sessions Court which had not already appeared in the Commit- 
ing Court and which had not been put to the accused, it cannot be said that 
section 342, Criminal Procedure Code has not been complied with. No pre- 
udice ‘is caused to the accused by the Sessions Judge not putting again all the 
questions. J ' ; 
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(1951) 2 M.L.J. 423 and 195r S.C.J. 518, referred to. 


The gravity of the provocation is a circumstance which can be taken into 
consideration on the question of sentence. 


K. S. Sundaram for Accused. 
The Assistant Public Prosecutor (A. C. Muthanna) on behalf of the State. 


K.S. Sentence modified, 
Ramaswami, 7. Ramachari v. The State of Madras. 
15th November, 1951. Cr.M.P. No. 1925 of 1951. 


Criminal Procedure Code (V of 1898), section 526 (6) (a)—Petition for transfer 
found to be frivolous and vexatious—-Compensation ordered to be paid to the Public Prosecutor 
and respondent. 

Assuming that the presiding officer does not know Tamil, that is no ground 
at all for transfer of the case in a multilingual State like the Madras State, while 
the criterion for offences to be tried is the territorial jurisdiction prescribed in 
the Criminal Procedure Code. Where an application is made by a complainant 
for transfer on that ground it has to be rejected as a thoroughly frivclous and vexa- 
tious one. In dismissing such petition the provisiors of section 526 (6) (a) Cri- 
minal Procedure Code, have got to be exercised by the High Court in order to 
put an end to such type of petitions, intended merely for protracting the proceed- 
ings, and to harass the opposite parties and waste the time of the High Court. 

[The petitioner was directed to pay by way of compensation to the Public 
Prosecutor and the accused who was represented by an advocate a sum of Rs. 50 
each. | 

K. V. Srimzvasa Ayyar for Petitioner. 

The Public Prosecutor (V. T. Rangaswami Ayyangar) on behalf of the State. 


V. S. Chandrasekharan for Respondent (Accused). 


K. S. Petition dismissed. 
Subba Rao, F. National Motor Transport Company, Cuddapah v. 
19 November, 1951. The State of Madras. 


C. M. P. No. 7412 of 1951. 


Motor Vehicles Act (IV of 1939), section 57 (7)—Regional Transport Authority refusing 
application for permmi—Duty to give in writing its reasons. 

Section 57 (7) of the Motor Vehicles Act in express terms says that when a 
Regional Transport Authority refuses an application for permit of any kind it 
shail give to the applicant in writing its reasons for the refusal. The reasons for 
an order of the Regional Transport Authority are absolutely necessary not only 
because it is exercising quasi-judicial furctions but also because that orde is sub- 
ject to ae ay to the Central Road Traffic Board. Similarly the Central Road 
Traffic in disposing of an oppa! is exercising judicial functions and its orders 
affect the rights of parties materially. It is therefore incumbent upon such appel- 
late Tribunal in dispcsing of an appeal to give the reasons for its conclusion in a 
succinct manner. Its order is also subject to revision by Government. When an 
order is subject to revision by a superior Tribunal it is reasonable to expect the 
appellate Tribunal to give reasons which would enable the superior Tribunal to 
ascertain whether the conclusicn arrived at is correct and is su ported by the reasons 
idvanced. Where the Government also declined to eee and the person 
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affected has not raised the plea that the orders did not give reasons the High Cour 
will not interfere in an application for issue of writ of certiorari. f 

K. Srintvasamaurthy for Petitioner. 

C. Kondiah for 2nd Respondent. 

The Government Pleader (P. Satyanarayana Raju) on behalf of the State. 


K. S. Application dismissed 
Subba Rao, 7. Venkatacharyulu v. Chairman, Estate 
20th November, 1951. Abolition Tribunal, Vizianagaram 


W. P. No. 337 of 1951 


Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948 
ssction 8—Tribunal under—Onse member ceasing to be a member—Effact. . 


When under section 8 of the Madras Estates (Abolition and Conversion ints 
Ryotwari) Act, a Tribunal can only be validly constituted with three member 
possessing the prescribed qualifications and if one of them ceases to be a membe: 
of the Tribunal, the other two cannot be said to constitute the statutory Tribunal 


The rules under section 67 of the Act prescribe a procedure for deciding dis 
putes by the Tribunal which is legally constituted. They donot contemplate o; 
provide for a case where the Tribunal has not been duly constituted or thougl 
duly constituted subsequently by reason of death, efflux of time or for any othe: 
reason, one of the members ceases to be a member. The order of the Tribuna 
when one member had ceased to be a member is without jurisdiction and liablı 


to be quashed. 
P. Somasundaram for Petitioner. 


The Government pleader (P. Satyanarayana Raju) and Lakskmaypa for Respon: 
dents. 


K. S. Order quashed. 
Ramaswam, 7. Abdul Azeez and Another, Jn re 
20th November, 1951. Cr. R. Q. No. 74 of 1951 


(Cr. R. P. No. 73 of 1951) 


Penal Code (XLV of 1860) section 363—Gist of offence— Taking” minor girl ou 
of keeping of lawful guardian——-What constitutes. 

The words “ take a girl under 18 out of the possession and against the wil 
of her father or mother, etc.,”’ does not imply force, actual or constructive ; it means 
being a party to the father, etc., being deprived of the possession of the girl, he 
willingness being immaterial. The “ taking” is completed as soon as the gir 
is removed from the keeping of the lawful guardian. It does not mean a continuin, 
or continuous act. The mere fact that a minor girl leaves the protection of he 
guardian does not put her out of the guardian’s keeping. If, however, it is 
that a minor had abandoned her guardian with no intention of returning back 
she cannot thereafter be deemed to continue in the keeping of the j; 
What will be deemed to be sufficient to constitute abandonment of a guardian b 
a minor girl depends upon the facts of a particular case, | 

Any disposition of the girl like being oversexed or animated by a desire to hav 
a good time or any consent or forwardness on her part are immaterial on the ques 
tion of the accused’s liability under section 363 of the Penal Code and the ont 


V7 
int to be decided is whether he took or induced her coming away from ‘her law- 
guardian for the time being. 
N. Suryanarayana for C. R. Krishna Rao for Petitioners. 
The Public Prosecutor (V. T. Rangaswami Ayyangar) on behalf of the State. 


K. S. Petition dismissed. 
Ramaswam, 7. Gangiredla Mathaya, In re. 
22nd November, 1951. Cr. R. G. No. 688 of 1950. 


(Cr. R. P. No. 633 of 1950). 

Criminal Procedure Code (V of 1898), section 435—-Magistrate inquiring into offences 
under sections 147, 302, Penal Code, coming to conclusion that only offence under sections 323 
mads out and proceeding to trial—If discharge of accused of offence under section 302— 
Reviston—If lies. 

Where after a particular stage of the inquiry the Magistrate has come to the 
conclusion that the graver charge has not been made out and that he should proceed 
with the case on the less serious charge, that he was competent to dispose of the 
matter himselfand thereupon he has proceeded to frame charges, there is a discharge 
of the graver count and the matter can be interfered with on revision. 


1950 A.L.J. 647, dissented from ; ILL.R. 43 Mad. 330, ILL.R. 24 Mad. 196, 
and 1945 M.W.N. (Cri) 85 relied on. 


S. Suryaprakasam and A. S. Prakasam for Petitioner. 
The Public Prosecutor (V. T. Rangaswami Ayyar) on behalf of the State. 
K. 5. Petition dismissed. 


Ramaswami, 7. Muthuswami Goundan and others, Jn re. 
22nd November, 1951. Cr. R. G. No. 946 of 1951. 
(Gr. R. P. No. 919 of 1951). 


Cattle Trespass Act (I of 1871), sections 10 and 24—Rescuing of horse seized for im- 
ae Offence—Absence of specific finding that damage to crop was caused by horse— 
ect. 


It is quite true that only when cattle liable to be seized under section 10 of the 
Cattle Trespass Act is rescued there would be an offence under section 24 of 
the Act. But the absence of a specific finding that the animal had caused damage 
to the crop would not entitle the person rescuing it (after its seizure by the owner 
of the crop for impounding) to an acquittal if it can be reasonably inferred from 
the evidence in the case. ere the animal trespassed into a field with a crop 
of horsegram the Court can presume some nominal damage to the crop. 
A.I.R, 1940 All. 19o, relied on. 


The damage i i respass i 
sarily substantial E S the. sera E nee that ie aie 
grazing by the horse was not acceptable. 

K. S. Jayarama Ayyar and C. K. Venkatanmasimham for Petitioners. 

The Public Prosecutor (V. T. Rangasteami Ayyangar) on behalf of the State.. 

K. S. Conciction and sentence set aside. 


` Raghavan and others, In re. 


Ramaswami, 7. 
28th November, 1951- Cr. R. G. Nos. 150 to 152 of 51. 
(Cr. R. P. No. 149 to 151 of 51.) 


Motor Vehicles Act (IV of 1939), sections 53 and 56—Regional Transport Officer 
issuing permits for lorry as public carrisr—Routes mentioned in the conditions—Restriction 
on use of other routes—Validityp—Publication in official Gazette not essential. 

Under section 53 (by of the Motor Vehicles Act the Regional Transport Autho- 
rity is competent to attach conditions to a public carrier permit and under rule 
194. (a) and (b), of the Rules framed under the Motor Vehicles Act, the power 
of the ional Transport Authority has been delegated to the Regional Transport 
Officer. ere the Regional Transport Officer issues a public carrier permit, 
it is not necessary that the conditions imposed in the permit should be published in 
the official Gazette for its validity. The list of roads in the route for which permit 
is given need not be published in the Gazette to make the permit-holder guilty 
of an offence in using other roads than those specified in the permit. Section 43 
of the Motor Vehicles Act has no relevancy to such a case. 


Enhanced punishment as on a second conviction is not called for where the 
cases are tried at about the same time. 

M. C. Sridharan for Petitioners. 

The Assistant Public Prosecutor (A. C. Muthama) on behalf of the State. 


K.S. —— Conniction confirmed and fine reduced. 
Ramaswami, J. Velur Devasthanam v. Sambamurthi Nainar, 
grd December, 1951. Cr. R. G. No. 1227 of 1951, 


(Cr. M. P. Nos. 2428 and 2429 of 1951), 


Criminal Procedure Cods (V of 1898), section 145—Scope and object of—Dropping 
proceedings under section—When proper. 

The object of section 145, Criminal Procedure Code, is to preserve public 
peace and tranquillity of the realm trom riots and commotion. Orders under 
section 145 are merely Police Orders made to prevent breaches of the peace and 
they decide no questions of title. The foundation of the jurisdiction of the Magis- 
trate is the apprehension felt by him that unless action is taken there will be a breach 
of the peace. It is the Magistrate who should be satisfied that the apprehension 
is an existing one and an adequate one for taking action to avert the breach of the 
peace. Mere apprehension of the party or even of the police or by a superior 
authority, namely, the District Magistrate, is not sufficient ground for taking action. 
When therefore the Magistrate comes to the conclusion that there was no longer 
any apprehension of a breach of the peace, it is his duty to drop further proceedings 
leaving it open to the parties to resort to appropriate remedies in civil Courts. This 
can be done at any stage. It is not obligatory for a Magistrate to take evidence 
before dropping proceedings under section 145 and he need not give an opportunity 
to the parties to establish the contrary. 

It is undesirable that an order in which the Magistrate clearly says that he 
does not apprehend a breach of the peace and that further proceedings may be 
safely dropped should be interfered with in revision and the Magistrate be made to 
feel an apprehension which he does not really feel especially when such order is 
reasonable and based upon acceptable evidence. 


The Magistrate dropping proceedings does not become functus officio but has 
jurisdiction to pass further orders in the case for winding up the proceedings started 
under section 145. 

T. S. Kuppuswami Iyer for Petitioner. ; 

The Public Prosecutor (V. T. Rangaswami Atyangar) on behalf of the State. 


A 


K.S. to ee See Main petition dismissed. 
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SUPPLEMENT. 

THE CONSTITUTION (FIRST AMENDMENT) ACT, 1951.3 
[Received the assent of the President on the 18th June, 1951.] 
An Act to amend the Constitution of India. 

Be it enacted by Parliament as follows :— 
1. This Act may be called Tae CONSTITUTION 


ie) Ayes 


at 


pare . (First AMENDMENT) Act, 1951. 
Amendment of article 2. To article 15 of the Constitution, the follow- 
15. ing clause shall be added :— 


“(4) Nothing in this articte or in clause (2) of article 29 shall prevent 


the Scheduled Tribes.” 


Amendment of article 
19 and validation of cer- 3. (1) In article 19.of the Constitution,— 
tain laws. i 

(a) for clause (2), the following clause shall be substituted, and the 
said clause shall be deemed always to have been enacted in the following form, 
namely :— 

“(2) Nothing in sub-clause (a) of clause (1) shall affect the operation 
of any existing law, or prevent the State from making any law,-in so far as 
such law imposes reasonable restrictions on the exercise of the right conferred 
by the said sub-clause in the interests of the security of the State, friendly re- 
lations with foreign States, public order, decency or morality, or in rélation to 
contempt of court, defamation or incitement to an offence.” ; 

(b) in clause (6), for the words þeginning with the words “nothing in 
the said sub-clause? and ending with the words ‘occupation, trade or business’, 
the following shall be substituted, namely :— . 

“nothing in the said sub-clause shall affect the operation of any existing 
law in so far as it relates to, or prevent the State from making any law relating 
to,— MaA 


-Iaa 


+ 


1Published in the Gazette of India Part Gazette of India, Part II, S. 2; pp. 379- «|: 


II, section l, p. 203, dated 13th June, 1951. . 397; dated 2nd June, 1951. 
For report of the Selct Committee, see ’ . 
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(+) the professional or technical qualifications necessary for practising 
any profession or carrying on any occupation, trade or business, or 


(i) the carrying on by the State, or by a corporation owned or controlled 
by the State, of any trade, business, ate or service, whether to the exclusion, 
complete or partial, of citizens or O 


moma a ee Oe Ee a Ma or 


article 19 of the a as amended by sub-section (1), ot this section 
be deemed to he voi e vol Oir ie d 














being a law which takes away or abr TeS 
b2'-dlause (1) of the said article, ita ‘ope 


lasation .—In this expression “law in force” e 

same fe ie as 1n glause s eubesion fhe apresi 5f the Constitution. lal 
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“31-A. (1) ‘Notwithstanding: anyiiiuig-inithe iesgoing Iprovisionsact this 


for the ition by the 
Seeing za oes Fob viding for the acquisition by 
hee for ctor oe eee shies peat te, Ar? any rights therein 1ori£or 
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inconsistent par or takes-aledyopdlbiidgeszany af the rights conferred by any 
oa ae Gus, Bath to (E) seuslo ar to sloitcn erdi íl ee as 
ulsivocProvided'that-whére sitr da wos a Ta afde by ste" tle 
Statesthe provisions ofthis abticle-shall Hot I EEs a 
been reserved for the consideration of the President, has rev#ivykd 

shite 10 Jasbir A 


Mre PEPE slais al (J) .€ “159 19 cousbilay bia OI 


Lewel ores 


7 qs OCE local ge ve the 
a acti th for ed: apa ag ada Ai ie" ay cd ae 


inam or ih or bye similar gran 
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»lAmendment ) @uaside (a) 6, si Fogartjole 85 of the Constitution, the follow- 
833 ‘2rasy ows ebiow ail ing atti¢les shall be: substituted mamelps—osnbisinA 
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. In article 87 of the Constitution,— 
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(1) in clause (1), for the words “every session” the words “the first 
session after each general election to! thafatisk of the People and at the com- 
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10. In clause (1) of article 341 of the Constitution, ileti tHe Wotds Abhay, 
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and where it is a State specified i in Part A or Part 
of the First Schedule, after consultation with the Governor or Rajpramukh there- 
of,” shall be substituted. 


11. In clause (1) of article 342 of the Constitution, for the words “may, 

after consultation-with the Governor or Rajpramukh 

ae of article of a State,” the words “may with respect to any 

State, and where it is a State specified in Part ‘A or ` 

..Part B of the .First Schedule. after consultation with i Governor or a 
mukh thereof,” shall be na 
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M. B. Namazi : . -. Patitioner* 
0. s : 
‘The Deputy Custodian of Evacuce Property, Madras and others. . Respondents. 
. Administration of Enacuss Ordinance (XXVI — Validity— notification declaring 
akan u E aa of India as a 1g, 14, Ig aid: or tors 


A person who has ted from the territory of India to the territory included in Pakistan after 
aer ary et (ater decmed to be a citizen of India, If he is not a citizen, Articles 1% and 
1g of the tution of India, 1950, have no application as the Articles confer rights-and privileges 
only on cithens. i » such a cannot challenge the Administration of Evacnee 

Ordinance, XXVI of 1949, as b Inconsistent with those Articles. 

The effect of a notification declaring any property to be evacuee is that such 

vests in ibe custodian of Evacuee Pro who can take possession of it. The entire scheme of the 

in respect of what is called “ evacuee "isa ion for the custody and adminis- 
tration of such property and not for confiscation. c evacuec’s title as such fs never affected, Even 
the rights of his heir are recognised and restoration of the property is contemplated. ‘The custodian 
acts pructically as a statutory agent with large powers, but under a duty to keep accounts. 


Article 14 of the Constitution providing for equality before the law or equal protection of the 
agiasti chin the cemilan. of India applies t aliens ako; t there can be a certain amount of‘discri- 
mination so far as aliens are concerned which would Le justifed under the police power of the State. 
There has been no infringement of Article 14 in the provisions of the Adnuinistration of Evacuce 
Property Ordinance. Nor are the SO are of the Ordinance inconsistent with Article 91 (1). 
within the meaning of Article 91 (1) nor is there any taking posses- 
tion falling er g1 (2). f i - 
Article 91 (1) means only that no person shall be deprived of his property by a mere executive, 
ioistrative or prerogative act. . K ) 
Obiter.—Tho Ordinance ard Act, LXXI of 1950, which has replaced it, if they involve a acqui: 
sition, then such acquisition is for public purpose. ; : 


Dubiteats.—The order.of the custodian or the notification under section 7 of the Ordinance is 
not final in case of disputed title, : 


A person declared an intending evacuee under section 19 of the Ordinance is still a citizen of 
India under Article 5 of the Constitution entitled to all the fundamental rights declared in Part ITI 
of the Gonstitution. It is in the interests of the general public that powers have been conferred on 
the custodian to see that moneys are not transferred to Pakistan before imal settlement it arrived at 
between the Dominions of India and Pakistan as such indiscriminate transfer of asscts would render 
the final settlement difficult. None of the restrictions contained in section 21 of the Ordinance 
can be said to be restrictions not reasonably imposed. Section e1 of the Ordinance does not 
prohibit the moneys of an intending evacuee being used by him or being invested. ‘The incidental 
powers of the custodian to require the intending evacuee to furnish returns and other information 
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and the power of the custodian to inspect the books of account and other documents do not restrict 
the fundamental right to acquire, bold and dispose of property. 

As section 20 stands, there is not iag to prevent the custodian fiom most unreasonably refu 
to approve of any tnamfer by an intending evacuee. The restriction on the power of disporal 
immovable property contained in section 20 of te Ordinance is an unreasonable restriction on the 
exercise of the intending evacuce’s right a» a citizen under Article 19 (1) (f ) of the Constitution. 

[As it was held that the applicant was rightly declared to be an intending evacuce the appli- 

Certificate under Article 132 (1) of the Constitution that the case involves a question of law as to the 
interpretation of the Constitution granted. : l : 7 

. Petition praying that in the circumstances stated in the affidavit filed there- 
with the High Court will be pleased to issue a writ of certiorari calling for the 
records of the proceedings in Application Nos. 224 and _224-A of 1949 on the file 
of the Assistant Custodian of Evacute Propérty, ‘sand quash the orders passed 
therein. Ea 

__ S. Govind Swaminathan for, Messrs. S. Venkatakrishnan and A. C. Muthanaa for 
Petitioner. 
- The Advocate-General (K. Kuttikriskhna Menon) on behalf of Respondents. 

The Order of the Gourt was pronounced by. _ 


The Chisf Fustics—This is an application by one M. B. Namazi under Article 226 
(1) of the Constitution to issue a writ of csrticran to call for the records of the pro-- 
ceedings on the file of the Assistant Gustodian of Evacuee Property, Madras, in. 
A. G. Nos. 224 and 224-A of 1949 and to quash the orders passed on the two matters 
respectively on the same day, 10th April, 1950. The Order in A. G. No. 224-A of 
1949 declared one M. B. Namazi an evacuec under section 2 (d) (i) of the Adminis- 
tration of Evacuee Property Ordinance (XXVII of 1949) and his one-fourth 
share in Messrs. Gani & Sons as evacuee property under section 2 (f) of the same 
Ordinance. By the order in A. G. No. 224 of 1949, three persons, namely, Gani 
Namazi, M. B. Namazi the applicant herein and M. I. Namazi were declared to- 
be intending evacuees under section 19 of the same Ordinance. 


The undisputed facts are as follows: There was a firm known as Gani & 
Sons doing business for several years in the Gity of Madras. From 1 the firm. 
consisted of four partners, M. A. Gani, (the father) and his three sons, MT Namazi, 
M. E. Namazi and M. B. Namazi. From 1946 the share of each partner was 
fixed at one-fourth. In September, 1948, one of the partners M. E. Namazi left 
for Karachi where he was married and he has since been residing at Karachi. Some- 
time in 1949, the business of a company in Karachi known as Keale & Go. was 

peste gi M. A. Gani, the father. All these facts are admitted. The applicant 
Roa tates that though it is true that M. E. Namazi has settled down in i, 
i.e., in Pakistan, he has an intention of returning to India after the life-time of his 
mother-in-law at whose instance he stayed away in Karachi. It is further stated 
that there was a dissolution of the partnership from ist April, 1949, when M. E. 
Namazi ceased to be a partner and took away the moneys representing his share 
in the partnership and it was with these moneys and for his sole benefit that the 
business of Keale & Go. was purchased. It is also his case that from ist April, 
1949, a new partnership was formed with three partners M. B. Namazi, M. I. Namazi 
and Fathma Begum, wife of M.A. Gani. . 
faery were taken under the provisions of the Ordinance abovemen- 
tioned (XX VII of 1949) and the partners of Gani & Sons were called upon to- 
show cause why they should not be treated as “intending evacuee under sec- 
tion 19 of the Ordinance”. “ Intending evacuee” according to the definition 
in clause 2 (¢) of the Ordinance means : 

“ Any penon who after the 14th day of August, 1947 (i) has transferred to Pakistan his amets. 

or any part thereof situated in avy part of the territories tu which this Ordinance extends : 


Provided that the transfer to Pakistan of any reasonable sm of mancy, for the of fmancing- 
any transaction in the ordinary course of his Kor forthe minintenanice oF any men ber opie fimi 


* 
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of such person shall not be deemed to be a transfer of assets within the meanin of this sub-clause, 
or (ir) has Pe ee aban nioteciter dian ihe medes 
specified in su (ii) of clause (d) of section 2, or if the acquisition has been made by or+through 


a member of his family, any right to, interest in or benefit from any property which is treated as evacuce 
ar, abandoned property under any law for the time being in force m Pakistan, or (ili) has, by the 
execution of any document of transfer in writing, whether registered or not, or by means of any other 
document in writing, sought to effect an exchange of the whole or any part of his property situated 
in any part of the territories to which this Ordinance extends, with any property situated in Pakistan ”. 
Evidently there were two charges against the partners of Gani & Sons: (1) that 
they had transferred to Pakistan a part-of their assets, (2) that had ir 
a right to and interest in evacuce property in Pakistan (Keale & Go.). | 
Mr. Gani and his two sons the applicant and M. I. Namazi were examined 
by the Assistant Custodian of Evacuce Property. One Lalvani, a pattner of 
Messrs. Keale & Go., was’ also examined. The Assistant Custodian came to the 
conclusion that on the evidence Keale & Co., could not bé held to be evacuee 
property at the time when M. A. Gani bought it. But he found that, that business 
was bought with moneys belonging to the partnership of Gani & Sons. He found - 
that the alleged dissolution in April, 1949, was sham and was only put forward 
to circumvent the provisions of the Ordinance, that at the time of purchasing Keale 
& Go., the firm had not been dissolved and M. E. Namazi continued to be a partner 


section -19 of the Ordinance. \ 
In the connected matter (A. CG. No. 224-A) the Assistant Custodian declared 
M. E. Namazi an evacuee er section 2 (d) (i) of the Ordinance and his share 
of Messrs. Gani & Sons as evacuee property under section 2 ( f) of the Ordinance.. 
Section 2 (d) (i) is in the following terms: 

“ evacuce ” means any person :— 

(i) who, on account of the setting up of the Dominions of India and Pakistan or on account 
of civil disturbance leaves or has, on or after the 1st day of March, 1947, left, any place in a Province- 
for any place outside the territories now forming part of India ”. . 

‘In this application we must accept the findings of fact arrived-at by the Assis— 
tant Custodian. We are unable to find any error of law in his two main conclusions. 
There were certainly circumstances which justified the Assistant Custodian in 
coming to the conclusion that M. E. Namazi was an evacuce and that M. A. Gani, 
M. B. Namazi and M. I. Namazi are intending evacuees within the meaning of 
the Ordinance. 

M. E. Namazi has not chosen himself to get rid of the order against him. Heis 
the person really aggrieved by the order in A. Q. No. 224-A. The applicant, however, 
seeks to attack the validity of the order relating to M. E. Namazi, because of a 
peculiar complication, namely, that M. E. Namazi happens to be a partner in Messrs. 
Gani & Sons. If the Assistant Custodian had, in spite of finding M. E. Namazi 
was an evacuee, held that there was a partition from ist April, 1949, and that. 
M. E. Namazi had taken away with him his share in the partnership, then, surely. 
ethe applicant would have had no grievance at all against the order in A. CG. 
No. 224-A of 1949. What really hurts him is the finding that there was no real 
dissolution ae M. E. Namazi did not take away his share of the partner- 
ship. The Assistant Gustodian has found the story of the dissolution to be 
suspicious and’ deliberately invented to escape from the co ences which | 
would inevitably follow on an application of the provisions of the Ordinance. 
On the facts he was entitled to draw that conclusion. 


It is equally clear that the Assistant Custodian was right on th facts in holding 
that the partners of Gani & Sons had transferred a portion of their assets to Pakis-. 
tan for the purchase of the business of Keale & Go. in Karachi. The 
-only way they could get out of this obvious result was to set up a separation of 
M. E. Namazi from the partnership before the purchase so that it could be said , 
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that Keale & Co. was purchased not with the moneys belonging to the part- 
nership but with the moneys belonging to M. E. Namazi indivi . The case 
thus set up by them has failed. It follows that the applicant and his father and 
‘M. I. Namazi were rightly declared to be intending evacuees according to the 
definition in the Ordinance. 

The question then is whether the two orders or any of them could be impugned 
on any other ground, - i - 

It may be convenient to dispose of at the outset certain technical—one can 
iay almost formal—objections raised by learned counsel for the applicant in regard 
to the two orders. It was represented that the order on A G. No. 224 of 1949, 
though passed on 10th April, 1950, had not been published in the Gazette. Under 
section 19 (2) of the Ordinance, any declaration made under sub-section (1) of 
that section be published in the Official gaxctte. Assuming that it had not 
been published before the application was filed before us, we do not see what follows. 
The important thing was declaration by the Custodian and this application 
- was directed against that order. The -learned Advocate-General on instructions 
said that the notification was not published as in the meanwhile this Court, admitted 
the application for a writ and called for the papers and directed interim stay. What- 
ever be.the reason, the point is whether the applicant does or does not feel aggrieved 
by the order of the roth April, 1950, which he secks to have quashed. If he is, 
it does not matter if it had not been published. 


Something was sought to be made out of the fact that on 17th April, 1950 
Act XXXI of 1 50 came into force and this Act repealed Ordinance No. 
of 1949. The deciaradon regarding M. E. Namazi was published in the Gazette 
of the 25th April, 1950. It was contended that the date of publication was the 
important date sea that date the Ordinance itself had ceased to be in force. 
A complete answer to this argument is furnished by section 58 of Act XXXI of 1950. 


It runs thus: 


(2) The repeal by this Act of the Administration of Evacuee Property Ordinance, 1949 (XXVII 

of 1949) shall not affect the ous operation thereof and subject thereto, anything uone or any 
action taken in the exercise of any power conferred by or under that Ordinance shall be deemed to 
have been done or taken in the exercise of the powers conferred hy or under this Act, as if this Act 
were in force un the day on which such thing was done or action was taken .” (This section has since 
been replaced by ano er section practically on similar lines by Act LXXI of 1950). 
The main part of the t of the learned counsel for the petitioner was devoted 
teak Ey on he vidy of tie Ordinance itself. It was contended that the 
Ordinance was void as being inconsistent with and in violation of the provisions 
of the Gonstitution, in particular, Articles 14, 15, 19 and 31. The Ordinance 
deals with the administration of the properties of evacuces an with restrictions on 
the rights of intending evacuees. It will be convenient -to consider the two sets 
ot’ provisions of the Ordinance ing with evacuees and intending evacuees sepa- 
rately to find out if all or any of such provisions are void under Article 13 of the 
Constitution. We with, however, to refrain from entering upon a mere academic 
discussion of every. provision of the Ordinance and shall confine as far as possible 
to provisions which have a direct bearing on the case before us. 

There are three alternative definitions of “ evacuee”’ in section 2 (d). As M. E. 
Namazi had been declared to be an evacuce within the meaning of section 2 (d) (i), 
we are not called upon to consider the other two definitions. This obviates a 
discussion of a rather difficult question, namely, whether a person who has been 
declared an evacuee under sub-section (d) (ili), though he is still residing in India, 
can be said to have ceased to be a citizen of India, Now in this case the finding 
is that M. E. Namazi has left India for Pakistan, i.e., he has his abode from 
the Dominion of India to the Dominion of Pakistan. In other words, he has migrated 
to Pakistan after rst March, 1947. Itis true that a person does not lose his domicile 
merely by. migration. The presumption in the case of a fugitive from his country 
on account of disturbances therein is that ho has still not doned his intention 
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of returning to it, and therefore still retains his domicile in his native land (see. 
Phillimore’s International Law, third edition, Vol. IV, page 138). -But we are, 
not concerned with general rules of International Law as we have specific provi- 
gions in the Gonstitution on this subject. Article 5 declares that every person who, 
has his domicile in the territory of India at the commencement of this Gonstitution 
who was born or either of whose ts was born in the territory of India, or who 
has been ordinarily resident in territory of India for not less than five years 
immediately preceding such commencement shall be a-citizen of India. But 
Article 7 expressly makes an exception. It says: 

“ Notwithstanding anything in articles 5 and 6 a person who has after the first day of March 
1947, migrated from the territory of India to territory now included in Pakistan shall not be deemed 
tu be a citizen of India ”. 

The proviso is not material for the present case. On the finding of the Assistant 
Custodian which we accept, M. E. Namazi has migrated from the territory of 
India to the territory included in Pakistan after rst March, 1947. He cannot 
therefore be deemed to be a citizen of India. If he is not a citizen, Articles 15 
_and 1g have no application as these articles confer rights and privil only on 
citizens. The question, therefore, is whether Articles 14 and gr which apply not 
only to citizens but to all persons in the State are infringed in any way by any of? 
the provisions of the Ordinance relating to evacuees in the position of M. E. Namazi. 


What is the effect of a notification declaring any property to be evacuee 
property ? Under section 8 such property vests in the Custodian who can under 
section g take possession of it. The Gustodian may take such measures as he consi- 
ders necessary or expedient for of securing, administering, preserving and 
managing any cvacuee property which has vested in him and may, for any’such 
purpose, do all acts, and incur all expenses necessary or incidental thereto. He 
may carry on the business of the evacuee, or appoint a manager for the property 
of the evacuce or for carrying on any business, recover the debts due to the evacuee, 
institute, defend or continue any | proceeding on behalf of the e¢vacuec, transfer 
the property provided that he shall not sell any property or business except with 
the previous approval of the Custodian-General, etc.. The custodian is also given 
powers to vary or cancel leases or allotments of evcacuce property. -He is bound 
to maintain a te account of the property of each evacuee, possession of which 
has been taken by him. Section 16 is important. It enacts ‘that the Custodian 
may, on application, made to him by an evacuee or any person claiming to be 
the heir of an evacuee, restore, subject to any conditions, property which he had 
taken possession of, provided che applicant produces a certificate from the Central 
Government or other authority to the effect that the property may be restored. 
Section 38 retrospectively affects transfer of any right, or interest in any pro 
made‘after 14th August, 1947, by or on behalf of an evacuee. Such transfers have 
to be confirmed by the Custodian to be effective to confer any rights.- It will be 
seen that the entire scheme of the Ordinance in respect of what is called “ evacuee 
property ” is a provision for the custody and administration of such property and 
not for confiscation. The evacuce’s title as such is never affected. Even the rights 
of a heir are recognised. Restoration of the property is contemplated. ‘The cus- 
todian acts practically as a statutory agent with large powers, but made under a 
duty to keep accounts. ` ae ae 

Article 14 of the Constitution runs thus" * č  — ; De 

“The Steate shall not deny to any person equality before the law or the equal protection of the 
laws within the territory of India ”’. i o r 
This Article has recently come up so much for discussion that it is unnecessary to 
repeat what has been said before by this Court and by the Supreme Gourt. No 


doubt, this Article applies to aliens also. It has been held time and in in the, 
United States that aliens are entitled to the protection of both the due process 
clause and the ity clause, see Wills’ Constitutional Law, (page 583), Weaver's 


Constitutional Law, c 403). But it has also been held that there can be certain 
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amount of discrimination so far as aliens are concerned which would be justified 
under the police power of the State, e.g., 


= “An auctioneer’s license may be refused to an alien. He may be denied a license to sell Intoxik 
cating liquors or to run a pool or to operate motor buses’. (Wearer, page 404;. 


Terrace v. Thompson is an instructive case on the point. It was held b 

Gourt in this case that though alien inhabitants of the State may io eke the fhe prot: protec- 
tion of the due process and equal protection clauses of the Gonstitution, each 
State has power to deny aliens the right to own land within its borders and no, 
violation of the Constitutional provision guaranteeing equal protection of the 
Laws is effected by a statute denying aliens who have not declared an intention 
to become citizens the right to hold land. A furthér distinction has also been made 
between resident aliens and non-resident aliens. In one case the position of a non- 
resident alien and his right to invoke in his aid the provisions of the Constitution 
was forcibly described thus: 


“ He owes no allegiance to our flag or our Government. He maratan tbe be plotting 
our destruction. Why should we be preumed to give when we re eive nothing ?” 

In my opinion there has been no infringement of Article 14 of the Gonstitu- 
tion. Persons like M. E. Namazi are really to be treated as non-resident aliens 
and they cannot complain if, in the interests of the State, provision is made for taking 
into custody the property ‘which they have left in India and for its administration. 
It appears to us that these provisions are also intended to safeguard the rights and, 
interests of the evacuees in cases where they had left India practically abandoning 
their properties. 


Nor do we think that these provisions of the Ordinance are inconsistent with 
Article 31 (1) which says that no ieee eal shall be deprived of his property save by 
authority of law. We have already pointed out that none of the provisions of the 
Ordinance deprives the cvacuee of his title to the p i eels The only thing which 
he can be said to have been deprived of notionally is his possession, but on a clear 
examination, it will be evident that he is not actually deprived of possession in law. 
Ex hypothesi, an evacuee such as M. E. Namazi who has migrated to Pakistan cannot 
be in actual physical possession of his property. .He can only be constructively 
in possession, say, through his agent or manager. As we read the provisions of 
the Ordinance, the Custodian is really in the position of a statutory agent or manager. 
‘The position of the Court of Wards under the Gourt of Wards Act is analogous. 
We cannot describe a statute which provides for possession through a special kind 
of agent as an enactment which deprives the owner of his constructive possession. 
I am therefore of opinion that Article 31 does not come into the picture at all. 
There is no deprivation of the property of the Evacuee within the meaning of 
Article g1 (1). Nor is there any taking possession or acquisition falling under 
Article 31 (2). An Act, for instance, like the Gourt aie Nae which provides 
for the Court of Wards assuming management of the properties of a SH lara 
who is declared to be disqualified cannot be described ee ee 
Ward of his property or as contemplating an acquisition of his property by th 
FCannp) ie S a ee o a 
Gustodian keeps accounts of all receipts and disbursements relating to his property 
and there is provision for restoration at a subsequent date. 


I do not therefore think it necessary to embark on a discussion of what ismeant 
a ee a ‘save by authority of 
law ” agree with Das, J., that Article 31 (1) means only that no 
person thall be deprived oF his property by a mere executive, administrative or 
prerogative act. ee y person, it must be’ 
prepared to justify that act under the authority of id law ? Vide Rameshwara 
Stagh v. Province of Bikar*. I also agree with him with respect that mere State poli p 
or policy of the party in power may not be the same thing as public purpose. 





‘1, 203 U.S. 197. an ' e ALR 1959 Pat. 329 at 425. 
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it were necessary I am prepared to hold that the Ordinance and the Act which 
replaced it, if they involve acquisition, then such acquisition is for public purpose. 
Having regard to what happened soon after the partition in 1947 and the fact 
that a satisfactory and final settlement has not yet taken place between the Dominion 
of India and the dominion of Pakistan in respect of property of persons who on 
account of the partition and disturbances migrated from one Dominion to the other, 
it cannot be said that the enactments in question were not undertaken in the general 
interests of large sections of the community. I need only refer to clause (5) of Arti- 
cle 91 of the Gonstitution itself which specifically provides that nothing in clause (2) 
affect the provisions of any law which the State may make in pursuance 
of any agreement entered into between the Government of the Dominion of India 
and the Government of any other country with respect to property declared by 
law to be evacuee property. In one sense, the subject-matter of these enactments 
belongs more to the realm of International Law raiko than to Municipal Law. 


I need only refer to two other circumstances. One is that the action taken 
uħder the Ordinance or the Act as regards what is called evacuee property is 
expected to be only tentative and temporary in nature and duration. There are 
elaborate and detailed provisions as to the manner in which the Gustodian has 
to- manage and administer the property and there -is provision for restoration. 
There is also the contemplated agreement between the two Dominions. The 
second circumstance is that the evacuce himself has not chosen to complain- before 
us against the order in A, G. No. 224-A. 'It is he who should feel agerived if there 
had been any deprivation of his right and he has not complained. ‘There is no 
ground therefore for quashing that order. l 


There is, however, one thing about which I am not quite clear. The Ordinance 
no doubt declares the order of Custodian declaring any property to be, evacuee 
property as final. That might be so in onc sense, t.4., if any property belongs 
to a person who has been declared to be an evacuce within the meaning of the 
definition in the Ordinance then the Custodian’s order would be final. But does 
the finality amount to an adjudication on title in case there is any dispute ? Take 
for instance the case where a pro is declared to be evacuee property on the 
assumption that it belongs to A who 1s an evacuee. Does it mean that some one 
else cannot say that the property really does not belong to the evacuee but belongs 
to himself who is not an evacuee? J am inclined to hold that the order of the 
Custodian or the notification under section 7 of the Ordinance is not final in case 
of disputed title. l , 

‘Then we come to the case of intending evacuees. Obvio a mere declara- 
tion under section 19 of the Ordinance that a person is an intending evacuee does 
not in any way injure that person.- The question is whther the consequences of 
such declaration inflict on him any injury and if so whether all or any of the provi- 
sions under which such consequences ensue are void. Section 20 of the Ordinance 
prohibits an intending evacuee from harps top rae any manner whatsoever right 
or interest in immoveable property except with the previous a de of the Gusto- 
dian and any transfer made in contravention of the set on liall void ; section 3I 
confers certain powers on-Custodians in respect of the property of intending 
evacuecs, It runs as follows: 

“Eor the purpose of preserving any property in which any person in respect of whom a declaration 
has been made under section 19 that he is an intending evacuce or has any right or interest, the cus- 
todian may:— . , l e 

(a) order in writing, require any such persons to furnish such returns, accounts or other 
information in relation to any such property and to produce such documents in his posession as the 
cuptodian may require ; 

ıh) inspect the books of account or other documents maintained hy or in the possesion of 
such person ; Coe 

(e) pads such orders or direct such action to be taken in relation to any such property ; ' 
- (d) by order in writing, prohibit the transfer to Pakistan of a sm of money belonging to 
any such person or permit transfer subject tosuch conditions as the custodian may thi Erto 
hpo rma babe 


8 THE MADRAS LAW JOURNAL REPORTS. [1953 


Section 22 provides that if the intending evacuee makes any transfet of any prop i 
in contravention of section 20 or fails tooni with any order made under clause (c 

or clàausè (d) of Section 21, the custodian may declare any pro of his to. be evacute 
property. Section 23 provides for ial cases of intending evacuees acquiring, 
evacuee or abandoned property in Pakistan for inadequate consideration. . 


It was not represented-to us that any action has been taken under either sec- 
tion 22 or section 23 against the applicant before us. Nor has it been alleged that’ 
the custodian has called upon the applicant to do any of the things mentioned im 
section 21. It was also not alleged that the Custodian has to approve any 
transfer made by the applicant. But it was contended that the provisions above- 
mentioned seriously infringe the rights of the applicant who has been declared’ 
to be an intending evacuee, and are inconsistent with the Articles of the Constitu- 
tion which confer on him certain fundamental rights and are therefore void. The 
basic assumption of the contention is that the applicant though declared to be ar 
intending evacuee is still a citizen of India. ‘There can be no doubt about that 
and the learned Advocate-General did not contest the position. The applicant 
falls within the definition of a citizen under article 5 of the Constitution as he has 
not migrated to Pakistan. He will therefore be entitled to all the fundamental 
rights declared in part III of the Gonstitution. In particular he invokes Article,15 
and Article 19 (1) (f). 


The contention based on Article 15 (1) may be briefly disposed of. The 

ment.is that a discrimination has been made against persons of a particular 
religion, namely, Muslims. It may be that actually most of the persons to whom 
the provisions of the Ordinance may apply are likely to be Muslims, but there is 
nothing in the Act which necessarily leads to any discrimination. Ifa Non-Muslim 
falls within the definition of an evacuee or an intending evacuee, then the Ordinance 
would appl y to him. Reference was made to the well-known case of Yick 
Wo v. Hopkinsi. In that case the Supreme Court of the United States declared 
the general doctrine thus: ; 


bia ase ie the law be fair on its face and impartial in appearance, yet, if itis applied and 
administ by public authority with an evil cye and an unequal hand so as practically to make 
unjust and illegal discriminations me hia! leat in similar circumstances, material tu their rights, 
the denial of equal justice is stil within the prohibition of the Constitition”, (Willoughby on the 
Constitution of the United State, Second Edition, Volume 3, page 1931). 


I do not think there is any such thing here. ‘It is idle to shut one’s-cyes to 
the context in which the Ordinance was passed and to seek to apply P N 
principles without any consideration of the special circumstances relating to the 
passing of the enactment. 


Article r9 (1) (f) says that all citizens shall have the right to acquire, hold 
and dispose of property. This may be read with the limitation in clause 5 of the 
same Article that nothing in that sub-clause shall affect the operation of any existing 
- law in so far as it imposes or prevents the State from making any law imposing 
reasonable restrictions on the exercise of the right conferred by the said sub-clause 
either in the interests of the general public or for the protection of the interests of 
any Scheduled Tribe. The question resolves itself into this, namely, whether any 
of the restrictions imposed by sections 20 and 21 of the Ordinance are reasonable 
restrictions in the interests of the general public. I am inclined to hold that none 
of the restrictions contained in section 21 can be said to be restrictions not reasonably 
imposed. I am’ prepared to hold that/it is in the interest of the general public 
that powers have been conferred on the Custodian to see that acta are not 
transferred to Pakistan before final settlement is arrived at between the inions 
‘of India and Pakistan as such indiscriminate transfer of assets would render the 
final settlement extremely difficult. Section 21 does not really prohibit the moneys 
“of an intending evacuee being used by him or being invested. The incidental 
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powers of the Gustodian to require the intending evacuee to furnish returns and. 
other information and the power of the Gustodian to inspect the books of account 


and other documents do not, in my opinion, restrict the fundamental right to- 


acquire, hold and dispose of property. 


Section 20 of the Ordinance has given me the greatest difficulty. I asked 
the Advocate-General if there were any rules which indicated on what grounds 
the Gustodian may refuse to approve any transfer by an intending evacuee but 
I was told that there was no rule in regard‘ihereto. The result is at as the sec- 


intending evacuce. The words “ transfer in any manner” are wide enough to 
A oak Canea] was unable to 


then take steps to prohibit the transfer to Pakistan of the proceeds of such transfer, 
if any. In my opinion, the restriction on the power of disposal of immoveable pro- 
perty contained in section 20 of the Ordinance, as it stands, is an unreasonable 
restriction on the exercise of the intending evacuee’s right as a citizen under Arti- 
cle 19 (1) (f) of the Constitution. It is, however, not necessary to make any order’ 
in this case on that ground, because it is not alleged that there has been any attempt 
at transfer by the applicant which has not met with approval of the Custodian. 


As we have held that the applicant was rightly declared to be an intending: 
evacuee within the meaning of the definition in the Ordinance, the only thing we 
can do at present is to dismiss the application. There will be no order as to costs., 

The petitioner will have a certificate under Article 132 (1) of the Gonstitu- 
tion that this case involves a question of law as to the interpretation of the Gonstitu- 
tion. l 

K, S. — Application dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


- PRESENT :—Mnr. P. V. RAJAMANNAR, Chief Justice AND MR. Justicg PANCHAPA- 
KESA AYYAR. 


Suganchand & Go. .- Appellants* 
D. ; 


Messrs. Brahmayya & Co. (Official Liquidators) .. Respondents. 


of daji. 


A demand draft is of course a Bill of Exchange drawn by a bank on another bank, or by itself 
on it own branch, and is a negotiable instrument nor offemting the Paper Currency Actor the Reserve 
Bank Act. It is very nearly allied to a cheque, the difference between it and a cheque consisung 

y in two facts. Firstly, it can be drawn only by a bank on another bank, and not by a private 
vidual as in the case of cheques. Secondly, Ít cannot so easily be countermanded as a cheque, 
either by a person purchasing it, as the drawer ofa cheque, or by the bank to which it is presented. 


But there.are many cases, capecially where the bank issues a draft on its own branches, or one 
branch istuey a cheque on another branch of the same bank, where the distinction between cheques 
and drafts becomes narrowed down and even the hank calls a draft a cheque. 

A mere purchaser of a demand draft from a hank js only a creditor of the bank, and there ls no 
fiduciarv relationship between the hank which issued the draft and) the customer who took it. The 
ownership of the monev, paid for the purchase of the draft passes to the bank, as it is one of the usual 
eg 


* OS.A. Nos. 85, 89 and 99 of 1949. 1gth December, 1950. 
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a o E se g peo rchaser gets what he has bargained for, namely, 
o draft of the bank, tbe ment of which depends on the solvency of the head office at the time of the 
mananan of hedea; 


Thero is however one exception to this rule. Where 4, by Faying money to a bank takes a 
draft drawn on its branch in another place, in favour of hi or any other person, frma facis 
the relationship of a debtor and « creditor is constituted between the bank and A, anx! A must content 
himself with recai ing payment like other crelitors, on a suspension of payment by the hank. Still 
if A can show that at the time he paid the money in one branch of the bank and had been given and 
had accepted a draft for the amount paid by him drawn on another branch, the sole obje t of making 
the payment, as unslerstoo! by both the parties to the transaction, was the tranmmimion of the money 
from one place to another for the express purpose of being paid to himself or some nominec of his, the 
bank being intended to be user as a moonen agent, the parties nay nonetheless be held to stand 
to each other in the relationship of principal agent the money paid being adeat PREE 
for transminion according to the instructions of the pace This exception is ed strictly 
to cases where a bank issues a draft on its own branch and there is an express or implied agreement 
between the varties at the time of the inue of the draft bv the bank on its own branch that the sole 
object of the issie of the draft is to trammit the money from one place to another for the e 
teal aes of Leing paid to the penon applying for the draft or some nominee of his, provided the 
has not acwally parted with the moncy hel! bv it as agent, acting on the instructions of the 
. principal, thus terminating the relationship of principal and agent. 

But if the draft is negotiated by the person getting it, in favour of another. the ordinarv law” 
will at once operate arm! make the anignec oiv a mere creditor of the bank, the relationship of prin- 
cipal and agent having terminated. ; 

Where a cheuue or bill is entrusted to a bank for collection there is a business relationship. The 
mere fact that the money collected by the bank has Leen mixel up with money of its own is 
immaterial so long as there is a fund on which the princiy-al cesti qwe trust can lay his hands on. The 
apecial business for which the agency has heen created must Le cumpleted, and the agenc: must bave 
terminated and the tdiciary reafan come to an end, before the former relationship of principal 
and agent can be replaced by tne mere relationship of creditor and debtor. ; 


The mere fact that a person had no prior banking transaction with the hank is not by itself ndfi- 
cient tn exclude the possibility of his having hecome the custumer of the bank and a mere creditor 
when he pays in a certain amount and purchases a draft, nor does the fact that he wives directions to 
ahe hank to apply in a particular manner monevs standing to bis credit in the bank alreacty necenarily 
make the relationship between the panies frluciary. The crucial test is whether the customer has 
an equitarle right which ts the Official ficuidator, where the bank has gone into liqui- 
dation, from interfering with those moncys and annexing them to the general funds of the bank 
available for all creditors. 

On the farts it was found that the parties only wanted the demand drafts for the purnose of trans- 
amitting the money to themselves—none of them bad any banking account+—and therefore the tank 
was entitled to hold the moneys involved only in law, an! the partie have an rital:le right to the 
‘monevs, preventing the ( ficial Liquidator from merging them with the general funds of the bank. 


Merely purchasing drafts on their own bank at Madras and receipt of such drafts by the parties 
{for hills given for collection) did not ternninate the relationship of principal and agent. Equity will 
compel the bank to honour the draft issued by itself on itself and will not allow it to escape its res- 
ponsibility by this kind of tactics. The esence of payment by cheque or draft on one self is the untler-_ 
standing that it will be honoured. 

Where howe: er a bank has been requested by a party to collect a bill sent to it and to remit the 
proceeds to that party by a demand tona ified town and the hank sent a demand draft on 
another bank at the specified town, such draft complied, with the directions of the ry, and if the 
bank gocs into liquidation the party is entitled in law and equity to be treated a a itor, and to 
receive payment pari passw along with the other creditors of the bank. : 

nopal ee ee alae palan, J., dated 2nd August, 
1949, in exercise of the original civil jurisdicti iction ot- the High Gourt in 
Application No. 454 of 1949.in O. P. No. 192 of 1947. i 


T. M. Ramaswami Aipar, A. R. Rrishnaswami, Y. Venkatasubramanyam and 
M. L. Nayak for Appellants. ; 

S. Swaminathan for Respondents. 

The Judgment of the Gourt was delivered by 


Panchapakesa Aypar, J.— These are three connecte appeals against the orders 
of Rajagopalan, J., passed on the Original Side and raise an important and interest- 
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‘whether a person in such a case will be entitled to get his full dues as a preferential 
creditor or must rank only with the other creditors and be content to receive the 
dividends given in liquidation ; in other words, whether the fiduciary relationship 
of aie ter and agent or the jural relationship of creditor and debtor will obtain, 
and in what circumstances each of these relationships will obtain. 

The facts are briefly these: O. S. A. No. 85 of 1949 is an appeal against the 
‘order in Application No. 454 of 1949. There the claimants were Suganchand & 
‘Go. They made a claim against the Hanuman Bank in liquidation, praying that 
they be treated as persons to be paid in full in preference to the ordinary creditors 
‘of the bank. Hanuman Bank had its headquarters in Tanjore, and branches in 
‘several places in the Madras State, like Madras, Kumbakonam, Thiruthurai- 
pundi, Madurai, etc. It crashed, and the headquarters suspended payment on 
15th July, 1947. The Madurai, Kumbakonam, Thiruthuraipundi and other 
branches of the Bank suspended payment only on 16th July, 1947. Suganchand 
& Go. sold some goods to Messrs. Swami Foundry, Madurai, for Rs. 3,295-2-6 
in April, 1947, and, as directed by the vendees, sent the railway receipt with the 
bill for the above amount through the Madurai branch of the Hanuman Bank, Ltd., 
for collection of the said amoynt from Swami Foundry, Madurai and for remitting 
to them the amount so collected through a demand draft. The entire amount 
of Rs. 3,235-2-6 was paid to the Madurai branch of the Hanuman Bank by Messrs. 
Swami Foundry on 1oth July, 1947; and the Madurai branch issued a demand 
draft for the entire amount of Rs. 3,235-2-6 on their Madras branch for payment 
at Madras, This demand draft reached Suganchand & Go. and it was presented 
to the Hanuman Bank, Madras, on 14th July, 1947, through their bankers, the 
Bharat Bank, for collection. The Hanuman Bank was then about to close its 
-doors, and the drafi was returned unpaid with the endorsement, “ Awaiting funds ; 
present again °”. On 15th July, 1947, the Hanuman Bank, Madras, closed its doors, 
and most of its branches followed suit on 16th July, 1947. Suganchand & Go.. 
thereupon filed a claim for the payment of the full amount to the Official Liquidator, 
but were refused. Thereupon they filed Application No. 454 of 1949 on the 
Original Side for full payment of the amount as preferential creditors, with 9 per 
‘cent. interest per annum, alleged to be the usual trade rate, from roth July, 1947). 
till date of payment. Rajagopalan, J., held that as they had asked the Hanuman 
Bank to collect the amount and remit it by a demand draft payable at Madras, 
the position was as if they had received money in cash at Madurai from the Hanuman 
Bank and had then purchased the draft over counter, as the bank was made their 
agent for the purchase of the draft, and, so, as the law stood, they had got what 
they had bargained for, namely, a draft of the bank, the payment of which depended 
on the solvency of the head office at the time of their presentation, as held in In re 
Oriental Bank Corporation: Ex parte Guillemin! and that they were entitled only to 
Tank as ordinary creditors and not as preferential creditora, and dismissed the 
application with costs. Hence this appeal. 

O. S. A. No. 89 of 1949 was filed by the Canara Bank; Ltd., Mangalore, against 
a similar order of Rajagopalan, J., in Application No. 1008 of 1949. The facts 
there were briefly these. The Bank sent to the Kumbakonam branch 
of the Hanuman Bank a bill for Rs. 1,000 drawn by one Periyasami Mudaliar 
on Shanmugasundaram Pillai & Sons, Kumbakonam. The Canara Bank’s 
Tequest ran as follows: 

“We shall thank you to collect the amount in trust for us and remit the procecds to uw by demand: 
draft on Frode.” . 
The Hanuman Bank, Kumbakonam, collected the amount of the bill, and, after 
taking the commission of As. 5 for expenses of realisation, issued'a demand draft 
for Rs. 999-1 1-0 in favour of Canara Bank on the Erode Office of the Hindu 
Bank, Karur, Ltd.. The Ganara Bank presented the draft at the Hindu Bank, 
‘Karur, on 15th July, 1947, and it was returned unpaid with the endorsement, 
“No advice. Present again”. That very day, of course, the Hanuman Bank, | 


- 1. (1884) 28 Gh. D. 634 at G41. - 
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Madras, had closed its doors, and other branches followed suit the nextday. So, the 
Ganara Bank put in Application No. 1008 of 1949 on the Original Side for being 
treated as a preferential creditor and being paid in full and not merely ranked as 
an ordinary creditor for this amount along with the other creditors, in (ieee non: 
Rajagopalan, J., rejected this application, for being treated as preferential] credi- 
tors, with costs, for the same reason ps,the application of Suganchand & Go. holding 
that the trust imposed on the Hanuman Bank by the Canara Bank for collection 
and remittance by demand draft was discharged by the issue of the demand draft 
by the Hanuman Bank on the Hindu Bank, Karur. Hence this appeal. 

O. S. A. No. 99 of 1949 is against the order of Rajagopalan, J., in Applica- 
tion No. 1274 of 1949, b Indian Mutual Life Association, Ltd. The Indian 
Mutual Life Association appointed various branches of the Hanuman Bank, 
Ltd., as its agents to collect monies due by its constituents towards the premia on 
policies taken out by them. The Hanuman Bank had applied to the Indian Mutual 
Life Association for being appointed collecting agents for such premia, The Indian 
Mutual Life Association had by its letter dated 11th,October, 1945, authorised 
them to act as collecting agents, on a commission of half an anna per hundred 
rupees, regarding many of the branches. The material portion of the letter 
ran as follows: . 

© Regarding transfer of funds our practice is that the collections of each month should be sent 
to us by a demand draft payable at Mailras within the tirst week of the next month. ‘There is at 
present no necenity for a current account with your head office., We adopt the above procedure 
with our bankers too. Kindly, therefore, clirect your branche to remit the collections as advised 
above. Kindly aho direct them to send v» the triplicate challan promy-tly the same day as the money 
is received to enahle us to send out our official receipt to the partie.’ 

A sample of the subsequent dealing by the Hanuman Bank regarding the amounts 
so collected can be gathered by their letter, dated goth May, 1947. ‘The material 
portion of it runs as follows: a, i . 

“We to enclose herewith a draft, No. o6422, for Rs. 1,004*2-0 on our Madras branch the 
proceeds of which may Kindly he credited towards premiums due on policies collected. The receipt 
of the same may kindly be acknowledged an:! the official recejptsent to us at your carliest cony enience, 
Please excuse for the delay.” , 

Then follows the detailed statement of the various collection of premja and deduc- 
tion of postage and payment towards commission and arrival of the figure. 

On goth June, 1947, the Hanuman Bank, Kumbakonam, sent a cheque or 
draft on the Hanuman Bank, Madras, for Rs. 1,540-9-0. It ran as follows: 

“ On demand, pav the Indian Mutual Life Association, Ltd., or order, a sum of Rs. 1,540-g-0 
only for the value received.” i 
On roth July, 1947, the Hanuman Bank, Thiruthuraipundi, sent a cheque or draft 
for Rs. 57-7-0 to the Indian Mutual Life Association on the Hanuman Bank, Madras. 

e form was as below: l 

“ On demand, pay the Indian Mutual Life Association, or order, a sum of Rs. 57-7-0 only for the 
value received.” ; ; 
The first draft was presented by the Indian Mutual Life Association to the Hanuman 
Bank, Madras, for payment at first on 10th July, 1947, and was returned unpaid 
with the endorsement, ‘‘ Awaiting funds, Present again”. It was presented 
again, along with the other draft on 15th July, 1947. The bank returned both 
the drafts unpaid and closed its doors. Hence the Indian Mutual Life Associa- 
tion applied to the liquidator for payment in full of the sums covered by the above 
two drafts as well as two other sums of Rs. 3,000-6-0 and Rs. 1,174-3-0 co 
by the branches of the Hanuman Bank, but not remitted by demand drafts, The. 
Official Liquidator filed Application No. 1008 of 1949, praying for the Gourt’s 
directions. Rajagopalan, J., ordered the two sums of Rs. 3,000-6-0 and Rs. 1,174-3-0 
to be returned in full to the Indian Mutual Life Association as the amounts had 
not been remitted by demand draft, or otherwise dealt with as per the instructions 
of the principal, and so the fiduciary relationship of principal and agent had not 
ceased ; but ing the two demand drafts he rejected claim of the Indian 
Mutual Life Association to be treated as preferential creditor, entitled to be paid 
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in full, and directed it to rank only as an ordinary creditor along with the other 
creditors in liquidation. This appeal is confined, of course, to the order of Raja- 
palan, J., regarding the two drafts. 


We have sed the entire records, and heard the arguments of the counsel 


for the ap ts, and Mr. S. Swaminathan for the Official Liquidators, | 


Mr. T. M. Ramaswami Aiyar argued generally on the legal position re g 
the drafts for the appellants in all the three appeals, the counsel in the two other 
sh Sy supplementing his arguments only regarding the particular facts in those 
appeals. i . 

The law relating to demand drafts does not present any diffculty. 
It is only the application of the law to the particular facts of of these cases 
-which causes some difficulty. A demand draftis, ofcourse, a bill of exchange drawn 
by a bank on another bank, or by itself on its own branch, and is a negotiable 
instrument not offending the Paper Gurrency Act or the Reserve Bank Act. 
It is very nearly allied to a cheque, the difference between it and a cheque consisting 
largely in two facts. Firstly, it can be drawn only by a bank on another bank, 
and not by a private individual as in the case of cheques. Secondly, it cannot so 
easily be countermanded as a cheque, either by the person purchasing it, as by 
the drawer of a cheque, or by the bank to which it is presented. In Malik Barkat 
Ali y. Imperial Bank of India!, a Bench of the Lahore High Gourt has summed up 
this aspect neatly as follows: 


“u . a bank cannot stop payment of a draft unless there is some doubt as to the identity 


Otdinariły. 

of the person ting it ust or proper! ting the person in whose favour it is drawn. 
This appears trom Sheldon’s Pras and Tae of Banking, 1931, parc 155. ‘Lhe position of a Eank 
in respect of its own draft is not quite the same as its pusition in regard to cheques drawn on it. Since 
itis taken on commitments ofits own in fay our of a third person at the instance of the purchaser: Stee, i 
... On the other hand, it does not appear that the purchaser b entitled to ask the i bank 
to stop payment on other grounds such as matters relating to the consideration in respect of which 
the t has been issued at his instance, for, this would often put the bank in an impossible position 
as when the purchaser of the draft ts dissatisfied with some bargain which he has made with the 
penon in whose favour the draft has been weed.” : 


‘That is why demand drafts have been held not to be cheques ; see Bank of Baroda v- 
The Punjab National Bank’. But, of course, there are many cascs, especially where 
the bank issues a draft on its own branches, or one branch issues a cheque on another 
branch of the same bank, where the distinction between the cheques and the drafts 
becomes narrowed down and even the bank calls a draft a cheque, as in the case 
of the drafts in Application No. 1008 of 1949 issued by the Hanuman Bank branches 
to the Indian Mutual Life Association on their Madras office. 


The law regarding the rights of a purchaser of a demand draft is also well 
settled. A mere purchaser of a demand draft from a bank is-only a creditor of 
the bank, and there is no fiduciary relationship between the bank which issued the 
draft and the customer who took it. The ownership of the money paid for the 

urchase of the draft passes to the bank, as it is one of the usual and i 
baig transactions, and the purchaser gets what he has bargained for, namely, 
a draft of the bank, the payment of which depends on the solvency of the head office 
at the time of the presentation of the draft. See In re Oriental [on 
Ex parte Guillemin3, In re Travancore National and Qyilon Bank*, The Official Assignes v. 
Naissa Pillait, The Allians Bank of Simla, Ltd. v. Ths Amritsar Bank®, The Indian 
Hume Pipe Co., Ltd. v. Travancore National and Qyalon Bank, Lid.1, In re Noakhali 
Union Bank, Lid,* and In re Calcutta Commercial Bank, Lid.® 





I. AT.R. 1945 Lah. 213. f Mad. 845 : AIR. 1940 Mad. 441. 
a. (1944) 2 RLT. 275: L-R. 71 LA. 124 6. A.I.R. NIE 214. 

{P.C.). ones ». (1942) 2 M.LJ. 128: I.LR. (1943) Mad, 
3. (804) 28 Ch.D. 634 at 641. ar T f 
4. AIR. 1940 Mad, 101. (oge) 54 C.W.N. 744 
5 (1940) 1 M.L.J. 2341 LLR. (1910) g- (1950) 54 C-W.N. 747- 
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-`` But there is one exception to this general rule ; that is the one stated by Achhru 
Ram, J., in In the matter of the New Bank of Indial, It was held in that case, that 
though ordinarily where A, by paying money toa bank- and takinga draft 
drawn on its branch in another place, in favour of himself or any other person, 
prima facie the relationship of a debtor and a creditor is constituted between the 
bank and A, and A must content himself with receiving payment like other credi- 
tors, On a suspension of payment by the bank, still, if A can show that, at the time 
he paid the money into one branch of the bank and been given and had accepted 
a draft for the amount paid by him drawn on another branch, the sole object of 
making the payment, as understood by both the parties to the transaction, was 
the transmission of the money from one place to another for the express purpose 
of being paid to himself or some nominee of his, the bank being intended to be 
used merely asa transmitting agent, the parties may, none the less, be held to 
stand to each other in the relationship of principal and agent, the money paid being 
specifically appropriated for transmission according to the instructions of the 
principal. Achhru Ram, J., observed as follows : l l 


“ After giving the matter my most careful ca Sa ai no hesitation in ta the view that 
where a hanker remits a certain sum of money, cither to his own branch at any other place, or to some 
other bank doing business at that place, whether, by means of book entries made ‘in the case of any 
other hanker, with the express or implied consent of such banker, or accordmg tosomeother usual 
method af transmitting money, for the express purpose of such sum aa a to a named 
individual or {ts nominee, the sum must be deemed to have been peck appropriated for 
the purpose of wich pees In case the bank charged with the duty of mg the said sum 
closes its busines before di ing the obligation, the payee will have the right to be paid that 
sum in full and cannot be obliged to rank with the general body of creditors, his haying accepted the 
draft for the amount drawn on the branch or the bank notwithstanding. 


However, the nile I have stated above will apply only to a case where it is proved beyond the 
possibility of reasonable douht that the holder of the draft, or the penon who secured the draft in his 
name, had paid the money to a Lanker only and for the purpose of being transmitted to 
another place for heing to a specified person, ar for otherwise spentim a specified manner 
and that the draft was obtained m with the object of facilitating realisation of money at the 
place of destination hy the party to it was intended to he tramferred. The rule will have no 
application wherethe draft was obtained by the party concerned either for gain inthe shape of 
exchange commission or under a contract for giving accommodation to the prior or any other party or 
otherwise for commercial purposes generally.’ i ae l 

At first sight, this ruling of Achhru Ram, J., may appear to be a startling depar- 
ture from the law stated in In re Oriental Bank Corporation: Ex parte Gutllemin, 
The Alliance Bank of Simla, Lid. v. Ths Amritsar Bank? and other cases referred to 
above. But we are of opinion that if it is confined strictly to cases where a Bank 
issues a draft on its own branch and there is an express or implied agreement between 
the parties at the time of the issue of the draft by the bank on its own branch that 
the sole object of the issue of the draft is to transmit the money from one place to 
another for the express purpose of being paid to the person applying for the draft 
or some nominee of his, it is suppo by other rulings, provided the bank has 
not actually parted with the money held by it as agent, acting on the instructions 
of the principal, thus terminating the relationship of principal and agent. The 
ruling, confined to such strict limits, cannot be said to be contrary to the other 
rulings, being the direct result of the additional agreement, express or implied, 
proved beyond all possibility of doubt, “‘ that the banker was not to use the sum 
in question for his own purpose” as observed by Abdur Rahim J., in Official 
Assignes of Madras v. Raam Aiyart. In In re Noakhali Unton Bank, Lid.*, Sinha, 
J., referred to the above ruling of Achhru Ram, J., and observed as follows : 


“ Ordinarily when a draft is issied by a bank the holder is a creditor and bh remedy is on the 
draft. lhe right of the hokder are defined by the Negotiable Instrument Act. It is difficallt to 
sce how the holder of the draft can have all the righb of a holder of a bill of exchange and the addi- 
tional right to get the amount of the draft in preference to the general body of creditors. It is open 
to the payee to negotiate the draft. Ifthe draft is negotiable, it 1s difficult to ree how there can he an 





I. A.I.R. 1949 East, Punjab 373. 4. vee I.L.R. 93 Mad. 
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agreement that the money represented by the draft would be paid to a specified person or would be 
entin a specified manner. Ihe fact that the draft has not, in fact, been negotiated does not affect 
e matter. If the draft was issued by the bank and accepted by the payee, his‘rights are those of a 
holder of a bill of exchange. ee ene arom ane cnthe unds in the hands. 
of the drawce for meeting the demands of the holder. 

Assuming it is possible for a person who secures a draft from the banker to e that the mon 
repreented by the draft will be paid to a specified person or be spent in a speci pagar a oul 
require very strong evidence to prove such an agreement. 

Where a claim has been made before the Official Liquidators based on a draft, the claimant 
should, in my opinion, lo treated as an ordinary creditor and a mere statement in an affidavit filed 
in Court that the money was paid for being tramsoutted to another place and for being paid to a 

i would not» e to bold t the holder was a preferential creditor, and hetter 


evidence will have to he produced.” 

So, Sinha, J., too contemplates the possibility of such an additional agreement 
entitling the payee of the draft, in cases where he is also the applicant for the draft 
and where there is an agreement between the bank and him, that the draft is got 
purely and solely for transmitting the money to him to another place, to preferential 
payment, though he rightly urges that very strong evidence would be required to 
prove such an agreement and that a mere affidavit would not do. We are also 
of the same opinion. On principle, we do not seé anything against the validity 
of such an agreement strictly restricted as stated above, and applied only to cases 
where the bank has not accounted for the money collected by it on behalf of the 
principal, and covered by the draft, by paying it out cither to the principal or his 
nominee or by purchasing a draft on any other bank as per the instructions of the 
principal by paying the amount collected for that purpose. Such a restricted 
and exceptional cases would only amount to something similar to engaging a man 
to carry coins or currency notes in species, paying him wages for such transmission, 
the only difference being that the man engaged will be the bank, and that the 
transmission charges will be much lower, and that an instrument called the draft 
is used in the place of the coins or the currency notes. Of course, there must be 
the clearest proof that the Bank was not to use the sum for its own purpose, and that 
the holder of the draft uses it only for the transmission of the money. ‘Thus if the 
draft is negotiated by the person getting it, in favour of another, the ordinary inci- 
dence of law will at once operate and make the assignee only a mere creditor of the 
bank, the relationship of principal and agent having j 

Itis well settled that where a cheque or a bill is entrusted to a banker for collec- 
tion, whether or not the entrustment is by a person who has an account with the 
bank, the bank receives the cheque or the bill and collects the amount as agent of the 
person who entrusted the bank with the cheque or bill, and that the fiduciary relation- 
ship of principal and agent subsists till the money so collected is actually remitted. 
by the bank to its principal. See In re Ferrow’s Bank, Lid.1; In re Brown: Ex 

Plt? and the Official ignes, Madras v. Rajam Iyer’. Gave, J., in In re 
rown : Ex parte Plit3, observed as follows : z : 

“Where the debtor is to collect and remit, there is confidence and trust. Where the debtor is 

to xs and repay om demand, there is no trust.” f 
The important distinction. between the two cases is the existence of the fiduciary 
relationghip between the bank and the customer in the first case which entitles. 
the customer to preferential payment in full on liquidation, and the mere relation- 
ship of creditor and debtor in the second case. The second case will, of course, 
also exist where the relationship of principal and agent has terminated by payment 
of the money collected to the principal or his nominee or by purchasing a draft on 
another bank on his instructions. The mere fact that the money so collected by 
the bank has been mixed up with money of its own is immaterial ro long as there 
is a fund on which the principal cestui qus trust can lay his hands: see In re West 
of England and South Wales District Bank : Ex parte Dale & Co.‘ and the Official Assignee, 
Madras v. Rajam Aiyar?. The special business for which the agency has been created. 
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must be completed, and the agency must have terminated and the fiduciary relation- 
ship come to an end, before the former relationship of principal and agent can be 
replaced by the mere relationship of creditor and debtor. 


The mere fact that a person had no prior banking transactions with the bank 
is not by itself sufficient to exclude the possibility of his having become the customer 
of the bank and a mere creditor when he pays in a certain amount and purchases 
a draft ; nor does the fact that he gives directions to the bank to apply in a parti- 
cular manner moneys standing to his credit in the bank already necessarily make 
the relationship between the parties fiduciary. See Official tenes, Madras v. 
Natasa Pillai!. The crucial test is laid down by Crompton, J., in ds v. Glyn? 
as follows : 


“ Ihe question does not appear to me to be what the rights of the defenrlants are, but what the 
nee tbe t arc, in equity as well as law, and whether a thir! person has an equitable right 
prevents the Assignee from interfering. This is a perfectly well-known and established 
principle of Bankruptcy Law, and frum the decider! cases it appears that this principle has been extended 
to the cases of money advances Or eed a and it appears to me that the prevent falls 
within the authority of the case before Lord Tenterden, Teorsy v. Afitm®. ‘This is a new case, but 
I think we must look tu ascertain whether the bankrupt had an equitable right to use the money as 
against all persons. I think equitv would have prevented them from 'ising it hud theo Feen nme 
to interfere and so the hankrujts had not the equitable right, but only a legal right to the possesnon 
of the money, and therefore I am of opinion that the money would not pass to the assignees under the 
principle of Bankruptcy Law to which I refer.” 
So the crucial test is the right of the Hanuman Bank in equity to the money claimed 
by the appellants in these cases, and whether the bank has only a tegal right to the 
possession of the money, and the appellants have an equitable right which prevents 
the Official Liquidator from interfering with those monies and annexing them to 
the general funds of the bank available for all creditors. 
The test laid down in The Alliances Bank of Simla, Lid. v. The Amritsar, Bank, 
In re Noakhali Umon Bank, Lid.® and In re Calcutta Commercial Bank, Ltd.*, namely, 
where the bank has collected money and issued the draft or drafts in compliance 
‘with the instructions of the party or in accordancé with the ordinary course of busi- 
ness, the payee of the should be treated as an ordinary creditor, is, in our 
Opinion, not quite accurate, and is subject to the tion created by a special 
express or implied agreement referred to already by us, though we are not prepared 
to go so far as Achhru Ram, J., did in In the matter of Naw Bank of India, Lid.?. The 
above test, if strictly applied, would lead to inequitable results, as pointed out b 
Mr. T. M. Ramaswamr obs for the appellants. Thus, if a principal asks a b 
to collect his cheques or bills and remit the proceeds by cheques, or send it by a 
-messenger of the bank, it will be inequitable to say, when the cheque is sent and 
-dishonoured for lack of funds, or the bank’s messenger is given the money and he 
-runs away with it or losesit on his way to the principal, that the fiduciary relationship 
of principal and agent ceases and the relationship of creditor and debtor takes 
its place. Mr. Swaminathan, for the Official Liquidator, conceded that the mere 
‘sending of the collections by cheque, as per the instructions of agent, would not do 
` but urged that the sending of a craft on the bank itself, as per the instructions of the 
‘principal, would do, even if the draft is dishonoured, and relied on the difference 
between a draft and a cheque referred to already. We cannot see any difference 
in principle between a dishonoured draft and a dishonoured cheque issued by a 
“bank on itself, for it cannot be said that the bank has, in such cases, taken on com- 
‘mitments of its own in favour of a third person, at the instance of the purchaser, 
-or accounted for the moneys in its hands to the principal by paying it over to him 
-or his nominee or any other bank. 


On the facts, we have no doubt whatever that all the three appellants only 
-wanted the demand drafts for the purpose of transmitting the money to themselves. 





` 


I. (1940) 1 ALL.J. 254: 1.L.R. (1940) Mad, 


5. 
2. 28 1.J.Q0.B. 350. 
3. (1819) 2 B. and Ald, 682: 106 ER. 514. - 


4 ALR. Sere Q14. 
A a 54 CLW.N. 744. 
- (1950) 54 C.W.N. 747. 
7. A.LR. 1949 East Punjab 378. 


IT] SUGANGHAND & ao. 0. BRAHMAYYA & Go, (Panchapakesa Aypar, F.). 17 


None of them had any banking accounts, current or deposit, with the Hanuman 
Bank, and in the cast of the Indian Mutual Life Association they had 
declined to open an account with the Hanuman Bank. In the case of the Indian 
Mutual Life Association it is also clear from the correspondence between the parties, 
and especially the letter of the Hanuman Bank, dated 30th May 1947, that the sending 
of the drafts was understood by the parties to be not a disc of the bank’s obli- 

ation as agent for collection, and that the proceeds of the s had to be realised 
by the Indian Mutual Life Association and credited towards the premia collected 
by the Bank as its agent and a receipt given. The drafts, also called cheques in the 
Bank’s correspondence, issued to the Indian Mutual Life Association and to Sugan- 
chand and Go., the appellants in O.S.A. Nos. 99 and 85 of 1949 respectively; were 
issued by branches of the Hanuman Bank on the Hanuman , Madras. We 
are satisfied, on the evidence, that there were requests by the Indian Mutual Life 
Association and by Suganchand and Company to the Hanuman Bank, to send the 
collections by demand drafts on Madras; and that the sending of the drafts on the 
Hanuman Bank, Madras, would satisfy the terms of that request, and we reject 
the contention on behalf of these appellants that the request could be complied 
with Only by sending the demand drafts on another bank in Madras. We are 
also of opinion that the non-charging of commission on the amount collected and 
remitted to Suganchand and Co. E OF no Significance. But we hold that the Hanu- 
man Bank was entitled to hold the moneys involved in these two appeals only in 
law, and that the aoan had an equitable right to the moneys, preventing the 
Offcial Liquidator merging them with the eral funds of the bank, as the 
appellants had not got what e had bargained for, namely, the collections made 
on their behalf, the bank had not been authorised to use the collections and 
had not accounted for the collections, as a matter of fact, to the appellants, their 
principals, by handing them over to the appellants or their nominees, or to another 
bank for purchasing the demand draft and terminated the fiduciary relationship 
of principal and agent. The bank had not admittedly handed over the funds 
either to the nominees of the appellants, or credited them to any accounts of the 
appellants in the bank and thus terminated the relationship of principal and agent, 
Of course, if the appellants and their nominees had taken che moneys from the 
bank and pu drafts even on the Hanuman Bank, Madras, for the purpose 
of transmission, and without any express agreement that it was solely for the pur- 
pose of transmission and that the bank would be Liable to pay the amount of the 
draft, in any event, at Madras, to the appellants, before being discharged from their 
liability under the draft, the appellants would only rank as creditors, along with 
other creditors, and would not be entitled to preferential payment, but that would be 
because the fiduciary relationship as principal and agent terminated the moment 
the money was paid over (or was credited to the appellants’ funds in the bank as 
per their instructions) and the new relationship of creditor and debtor took its place. 
But merely purchasing drafts on their own bank at Madras in the name of the 
appellants, as per the instructions of the appellants to remit by demand drafts on 
Madras, and receipt of such drafts by these appellants, did not, in our opinion,’ 
terminate the relationship of principal and agent. No doubt, as Mr. Swaminathan, 
urged, the collections made on behalf of the appellants were mixed up with the other 
funds of the bank by such purchase of the drafts, but that will not do away with the 
relationship of principal and agent as already stated, as the funds can be traced 
from the funds of this bank with the la dator. It is also significant that the 
appellants in these cases presented their drafts to the Hanuman Bank, Madras 
for payment, and that they were returned unpaid with the obviously disingenuous 
endorsement, “ Awaiting funds. Present again ”, and the doors of the bank were 
closed when tation was made again as requested. Surely, equity will compel 
this bank to honour the draft issued by itself on itself, and will not allow it to escape 
its responsibility by this kind of tactics. The essence of payment by cheque or draft 
on oneself is the understanding that it will be honoured. Otherwise, it will be 
like giving a worthless piece of paper as representing a currency note or valuable 
security. 
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In view of this finding, we allow O.S.A. Nos. 85 and 99 of 1949, set aside the 
order of Rajagopalan, J., dismissing Application Nos. 454 and 1274 of 1949, regarding 
the claim of the appellants for the payment of their dues under the drafts in full 
in preference to other creditors, and allow the claim of Suganchand & Co., to the 
payment of Rs. 3,295-2-6 in full by the Official Liquidator of the Hanuman Bank 
with interest at 3 per cent. per annum from roth July, 1947 till date of payment, 
(we consider g per cent. interest claimed to be excessive, and 6 per cent. the Court. 
rate, to be. quite sufficient in the circumstances) and costs throughout, and direct 
payment of Rs. 1,54 and Rs. 5777-0, covered by the two dishonoured drafts, 
in full to the Indian Mutual Life iation by the Offcial Liquidator of the 
Hanuman Bank with interest at 6 per cent. per annum (which we consider to be 
quite reasonable) from roth July, 1947 till the date of payment, and costs throughout. 


Now we come to O.S.A. No. 89 of 1949. This appeal stands on a different 
footing, because of the different facts; and has to be rejected in law. In this case, 
the appellant, the Ganara Bank Ltd., had asked the Hanuman Bank, Kumbakonam, 
to collect a bill for Rs. 1,000 sent to it and to remit the proceeds to them by a demand 
draft on Erode, and the Hanuman Bank, Kumbakonam, had collected the bill 
and sent a demand draft on the Hindu Bank, Ltd., Karur, for Rs. 999-11-0, after 
deducting the commission of As. 5, to the Ganara Bank, and thus terminated the 
relationship of principal and agent, as the draft complied with the directions of the 
Ganara Bank and was issued on another bank, namely, the Hindu Bank, Karur, 
having nothing to do with the Hanuman Bank, and the collected amount had been 
fully spent, as per the directions of the principal, in purchasing a draft and sending 
it. No doubt, the Ganara Bank had not specifically named the bank on which the 
demand draft was to be sent. But the sending of the demand draft on another 
bank in Karur would meet the requirements of the request by the principal. In 
The Alliances Bank of Simla, Lid. v. The Amritsar Bank*, the Alliance Bank of Simla, 
Delhi, branch, sent two bills for collection to the Gwalior branch of the Amritsar 
Bank and directed the Amritsar Bank, Gwalior, to send ‘‘ your drafis on realisation ” 
and the Amritsar bank realised the money and remitted it, less commission, by two 
drafts on the Delhi branch of the People’s Bank, Ltd., and the People’s Bank Ltd. 
and the Amritsar Bank both went into liquidation before the drafts could be cashed. 
A Bench of the Lahore High Court, consisting of Rattigan and Shadi Lal, JJ., held 
that the Alliance Bank could rank, in respect of these dishonoured drafts, only as 
a creditor, along with the other creditors, and receive payment pari passu along 
with the other creditors, and could not claim preferential payment in full. The 
facts here are similar, and we are satisfied that the decision in the Alliance Bank case 
is sound, though we may not agree with the reasoning therein. We hold in this 
case that in law and equity, the Canara Bank is entitled in respect of this dishonoured 
draft only to be treated as a creditor, and to receive payment pan passu along with 
the other creditors of the Hanuman bank. The fact that the Canara Bank stated. 
in their letter to the Hanuman Bank, Kumbakonam, “We shall thank you to 
collect the amount thereof in trust for us”? will make no difference, as in such a case 
of principal and agent, the trust is always there in the fiduciary relationship imposed 
by law, whether it is stated expressly or not. It is significant that the Canara 
Bank was paid in full by the Official Liquidator of the Hanuman bank two sums of 
Rs. SE and Rs. 105-5-3 collected by the Hanuman bank where the instructions 
of the Canara Bank, were “ We shall you to collect the amount thereof and 
remit the proceeds to our Erode office under advice to us”. That was because 
no draft was purchased by the Hanuman bank on-another bank and the collections 
utilised. No doubt, no one can justify the dishonouring of the draft issued by the 
Hanuman bank to the Ganara Bank for Rs. 11-0 in favour of the Hindu Bank, 
Karur, or the disingeneous endorsement oN advice. Present again ”. It may 
be, as the learned counsel for the appellant in this appeal , that the appellant 
may have a remedy against the Hindu bank, Karur, for dishonouring the draft 
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drawn on it. But we are not concerned with that in this appeal, but only with the 
request of the appellant in this appeal to be treated as a n entitled to payment 
in full as a preferential creditor of the Hanuman Bank, Ltd. In this view, this 
appeal deserves to be and is hereby dismissed with costs. The Official Liquidator 
will, of course, meet the costs of the Bank in these appeals and also pay the costs 
in the two appeals decided against the Hanuman Bank from the Bank’s assets, 
Advotate’s fee fixed at Rs.200 in O.S.A. Nos. 99 and 85 of 1949 (each) and at 
Rs. 100 in O.S.A. No. 89 of 1949. 


K.S. O. S. A. Nos. 85 and 99 of 1949 
on allowed and O. S.A. No. 89 of 
1949 dismissed. 


IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
PRusENT :—Mr. P. V. RajAMANNAR, Chigf Justice, AND MR. JUSTICE 


SOMASUNDARAM. 
Mrs. A. Ananthalakshmi Ammal, by Power-of-Attorney 
holder A. Ramachandran .. Appellant * 
; D. 
The Hindustan Investment and Financial Trust, Ltd. .. Respondent. 


Companies Act (VII of 1913), section 79 (1) (¢)—Senpe and offect. 

Section 79 (1) (e) of the Companies Act must override any provision made in the Articles of 
Association of a Company. Jf a shareholder’s name is entered in the register of shareholders of 
the company, he cannot be prevented from enjoying the right to vote on the ground that his name 
has not been on the register for any specified time as required by an article in the articles of Asso- 
ciation of the Company. ‘The section will override such article. 


Merely because of adjournments of the annual general mecting of a Company due to the 
action of one party or the other there should be no prejudice to the entire body of shareholders as 
on the date before the date for the ees US ay convened. Only such shareholders who were 
entered in the list of shareholders on that date pale be entitled to vote at the meeting to be held 
on the adjourned date. 


On appeal from the judgment and order of Krishnaswami Nayudu, J., dated 
gth February, 1951 in Application No. 572 of 1951, in Application No. 190 of 1951, 
and in Application No. 4988 of 1950 in the exercise of the ordinary 'original civil 
jurisdiction of the High Court. 

G. Vasantha Pai for Appellant. 

O. Radhakrishnan for Respondent. 

The Judgment of the Gourt was delivered by 


Ths Chief Fustce:—This appeal relates to the affairs of a company incorporated 
under the Indian Gompanies Act called the Hindustan Investment and Financial 
Trust Ltd., Madras. The managing director of the company convened the annual 

eral meeting of the company for g1st December, 1950 by notice dated 14th 

er, 1950. On 26th December 1950, one Mrs. Ananthalakshmi 

a shareholder of the company, who is the appellant before us, filed an application 
{No. 4988 of 1950) on Original Side of this Gourt for the appointment of an 
independent chairman to hold and conduct the annual general meeting to be held 
on 31st December, 1950, with power to scrutinize all ies and record the 
proceedings of the meeting. application first came up before the Judge sitting 
in the Christmas vacation (one of us, Somasundaram, J.) who made an interim 
order on 27th December, 1950 adjourning the meeting to 28th January, 1951 and 
posting the application for final disposal after reopening of the Gourt. The appli- 
cation itself was eventually disposed of on 16th January, 1951, by Krishnaswami 
Nayudu, J., who appointed an advocate of this Gourt to preside over the annual 
general meeting to be held on 28th January, 1951, with power to scrutinise the 
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proxies. On the same day the managing director on behalf of the company filed 
an application (No. 190 of 1951) praying that the meeting scheduled to take place 
on 28th January 1951 should be adjoutned to a convenient date after the disposal 
of an application which he had taken out for committing one Mr. Ramachandran, 
the son of the ed caer for contempt of Gourt. The ground on which the adjourn- 
ment was sought was that the said Mr. Ramachandran had issued a circular con- 
taining false and defamatory allegations against him io which he could not repl 
pending the disposal of the application for contempt. This application was opposed. 
Evidently, the learned Judge, when this application first came up considered that 
this reason was not adequate enough to justify an adjournment of the meeting. 
Therefore time was taken for filing a er affidavit and the managing director 
filed subsequently on 22nd January, 1951, a further affidavit in which he gave an 
additional reason, namely, that the olders should be informed of the fact 
that the Court had appointed an independent chairman to preside over the meeting. 
The application arid and disposed of finally by Krishnaswami Nayudu, J., 
on 24th January, 1951. The learned Judge was not satisfied that the first of the 
reasons, namely, the issue of a circular by Mr. Ramachandran was sufficient to 
grant an adjournment of the meeting. The learned Judge, however, considered 
that the second reason which had been subsequently ‘put forward in the further 
affidavit was more substantial. He thought that the shareholders must be given 
due notice of the appointment of an independent chairman by the Gourt. He 
thought it better to issue fresh notice giving 14 days’ time, intimating that a chairman 
had been appointed to preside over the meeting with power to scrutinize the proxies. 
Objection was taken on behalf of the appellant before us that the Gourt ha no 
power to adjourn the meeting, but this was overruled. It was then pointed out 
on her behalf that prejudice is likely to be caused by reason of the possibility of new 
shareholders who had istered themselves within two months from the date of 
the meeting would also be entitled to vote. Otherwise, only those shareholders 
- who were on the list of shareholders two months prior to the original date of the 
meeting, namely, 31st December, 1950, would be entitled to partake and vote at 
the meeting. This result was a direct consequence of article 48 of the Articles 
of Association of the Gompany which is in the following terms : 


“ No member shall he entitled to vote nor be reckoned in a quorum when his name bas not been 
in the register for a continuous period of two months immediately preceding the date of the meetings 
nor whilst any call or other sums shall be due and payable to the company in respect of any of the 
shares of such member ”. 

The learned Judge appears to have been impressed with this aspect and 
observed : 


“ This could be avoided if it is madé clear that only those shareholders who are on the list of 
shareholders prior to two months of the adjourned date of the meeting, nz., 28th January, 1951, 
that is al] shareholders who are on the list of shareholders as on the 28th November, 1950 will alone 
be entitled to participate and vote at the meeting ”. 

It was urged on behalf of the appellant that the relevant date would be 31st October, 
1950, but the learned Judge held that as the meeting had been adjourned by the 
Court to 28th January, 1951, that should be the material date. On behalf of the 
managing director, it was contended that having regard to the provisions of section 
79 (1) (Gh of the Indian Gompanies Act (hereinafter referred to as the Act) thiere 
could be no such discrimination among the shareholders and that all s Iders 
would be entitled to take part whether their names have been in the list for two 
months prior to the date of the meeting or not. The learhed Judge was of the 
opinion that it was not open to the Company to go behind the Articles of Asso. 
ciation ; but he thought it was not necessary for the purpose of the application 
to give any finding on the question. In the end he directed the meeting scheduled 
to take place on 28th January, 1951 to be adj ed to 11th February, 1951 andi 
directed fhat such shareholders as were on the list of shareholders on the 28th 
November, 1950 shall alone be entitled to vote at the mecting. Against this order, 
the managing director filed an appeal (O.S.A. No. 12 of 1951) and an application 

for stay of the operation of the order pending the appeal on gth February, 1951. 
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The application for stay was urgently moved before us on the same day, but we 
refused to grant interim stay and only directed notice to the other side. Meanwhile, 
the managing director had also filed an application for review of the order of 24th 
January, 1951 (No. 572 of 1951). The ground on which review was sought was 
that the order of the learned Judge was inconistent with section 79 (1) (e) of the 
Act, and there was an error apparent on the face of the record. This application 
was taken up and disposed of on the same day on which we refused to grant interim 
stay. The learned Judge came to the conclusion that in view of the clear language 
of section 79 (1) (¢) of the Act, the order passed by him on 24th January, 1951 was 
in error and therefore the application was sustainable under Order 47, rule 1, Givil 
Procedure Code. He held that all the shareholders who were on the register on 
the date of the meeting would be entitled to take part and vote at the meeting. As 
the shareholders who would have come into the list after 28th November, 1950 
could not have had notice of the meeting because of his prior order of the 24th 
January, 1951, the learned Judge held that it was necessary to adjourn the meeting, 
which he did to 4th , 1951. It is against this order Mrs. Anantbalakshmi 
Ammal, the shareholder, has filed the above appeal. 


A preliminary objection was taken on behalf of the company by its ing 
director, that the appeal was not maintainable, as the conditions of Order 47, rule 7, 
Givil Procedure Code were not fulfilled. According to that rule, an order granting 
an application for review could be objected only on the ground that the order was 
in contravention of the provisions of rule 2 or rule 4 or that the application for review 
was barred by limitation and there was no sufficient cause. This objection, though 
very plausible and has some support in decided cases, does not appear to us to be 
invulnerable. An appeal would lie on the grqund that an order ting review 
was in contravention of the provisions of rule 4. Rule 4 (1) says that. 


“ Where it appears to the Court that there is not sufficient ground for a review, it shall reject 
the application ”. 
So if the Gourt does not reject the application, where there is no sufficient ground for 
review but grants the application, then it contravenes rule 4. We do not see any 
justification for construing “rule 4° in rule 7 (1) (4) as confined to rule 4 (2). 

ut we do not think it necessary to finally decide this question, because even j 

that an order permitting a review, that is to say, allowing the case to be reopened 
is not by itself appealable, there is nothing to prevent an appeal being filed against 
the final order passed after a reconsideration. That order on review can be attacked 
on the merits in an appeal, see Govinda Chetti v. Rangammalt. ' 


On the merits we are of opinion that the learned Judge ought to have dismissed 
Application No. 190 of 1951. We agree with the learned Judge that there was 
nothing in the first reason given by the applicant therein, namely, the Managing 
Director, for adjourning the meeting scheduled to take place on the 28th January, 
1951. We are further of opinion that thtre is equally nothing of substance in the 
second reason too which was clearly in the nature of an after thought and which 
had not been assigned in the affidavit originally filed along with the application. 
With respect to the learned Judge, we are unable to imagine why the shareholders 
must be given due notice of the fact that the Gourt had appointed an independent 
chairman before they could take part in the meeting. The appointment of an 
independent chairman which does not affect their rights in any manner cannot 
have any possible effect on the way in which they should cast their votes. The 
mecting must of course have a chairman and it does not matter in the least to the 
shareholders, if the chairman happens to be a chairman appointed oe Gourt. 
It is most undesirable that the meeting fixed for a particular date shouid adjourned 
on this insubstantial ground, especially when strong objection was taken to an 
adjournment. The learned Judge, in our opinion, errtd in granting the application 
for adjournment. 
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It is impossible, however, to set that right now. The date originally fixed 
for the meeting has expired and still the meeting has not been held. It therefore 
becomes necessary to deal with the point specifically raised in the review appli- 
cation, namely, the effect of section 79 (1) (4) of the Indian Companies Act. Counsel 
were unable to cite any decision, bearing on the point. The learned Jutige has 
made a reference to a passage from the Select Committee Report, but we think 
that our decision should depend entirely on the construction of the language of the 
enactment. We are of opinion that section 79 (1) (6) of the Act must override any 
provision made in the Articles of the Company and therefore article 48 also. Ifa 
shareholder’s name is entered in the register of sharcholders of the company, he 
cannot be prevented from enjoying the right to vote onthe ground that his name 
has not been on the register for any pected Gate. It was contended by Mr. Venkata- 
rama Aiyar that there is no discrimination really between the shareholders, because 
every shareholder is subject to the same disability, namely, that he has no right to vote 
till after the expiry of two months from the time his name is entered in the register of 
shareholders. We do not agree, because logically that would mean that there could 
be an article to the effect that additional qualifications should be satisfied before a 
shareholder can exercise his right to vote. We are inclined to think that this provi- 

-sion which was inserted by the Amending Act of 1936 was designed to prevent the 
denial to shareholders duly brought on the register of the full exercise of their rights 
as shareholders which would include the right to vote. 


Now, what is the position? The annual general meeting was originally called 
for gist December, 1950. It was thereafter adjourned to 28th January, 1951, by the 
Court and it was not contended before us that the Court had no power to adjourn 
the meeting. The meeting so adjourned has not till now been held but is bei 
adjourned from time to time. Now, article 26 of the Articles of Association of the 
company provides that the transfer books of the company shall be closed during 
14 days immediately preceding the ordinary general meeting in each year. Pre- 
sumably therefore, the transfer books must have been closed on and from the 17th 
December, 1950. The meeting convened for the 31st was adjourned on the 27th 
December to 28th January, 1951, and thereafter to subsequent dates. But the meeting 
nevertheless is, in our opinion, the meeting originally convened for the 31st Decem- 
ber, 1950, which however is being adjourned from time to time. If the meeting had 
been held on the grst December, 1950, as originally convened, then those persons 
who were entered in the list of dak daa on 17th December, 1950, would alone 
have been entitled to take part and vote at the meeting. We hiak it neither 
legal nor equitable that merely because of adjournments due to the action of one 
party or the other, there should be any prejudice to the entire body of shareholders 
as on the material date namely, 17th pe ee 1950. Wetherefore hold that only 
such of the shareholders who were entered in the list of shareholders on 17th Decem- 
ber, 1950, would be entitled to vote at the meeting to be held on the adjourned date. 
ae direct ion does not in any way contravene provisions of sectioon 79 (1) (¢) 
o e Act, 


The appeal is allowed. The order of the learned Judge is set aside and there 
will be an order adjourning the meeting to 1st April, 1951, with a direction that only 
those shareholders whose names are found entered in the register of shareholders 
as on 17th December, 1950, will be entitled to take part and vote at that meeting. 
There will be no order as to costs. 


K.S. Appeal allowed , 


IT] COMMISSIONER FOR WORKMEN'S COMPENSATION, MADRAS, Ín re. 23 


IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 


PRESENT :—MnrR. P. V. RAJAMANNAR, Chief Justice AND Mpg. JusticE PANGHAPAKESA 
YYAR. 
Commissioner for Workmen’s Compensation, Madras .. Peittionsr* 

Worlnun’s Compensation Act VIL of are” Section 27—Reference to High Cour'—Claim against Crowm 
in respect of a transaction involving ihs British Nary—-If can be proceeded with under the Act. 

In December 1946, at a time when India was still a part of the British Empire, 2 workman 
employed by the Admiralty Civil Engineer filed an dina an before the Commissioner under the 
Act for the derermination of compensation payable to him with respect tO an injury caused to him, 
The Admiralty Civil Engmeer to whom nouce was issued took up the position that the Indian Act 
does not bind the Crown in right of the United Kingdom. On a reference to the High Court by 
the Commissioner, 3 , 


Held, the case cannot be dealt with under the Act. The Crown is not bound by a statute unless 
expremly named or bound by necessary implication. The Crown in right of the United Kingdom 
is not bound by any Indian enactment however valid and binding it miht be on the Crown in 
right of the Federation or Provinces of India. After the Indian Independence Act, the claim is in the 


nature of a claim agains pele ae Severe and by the comity of international law cannot be pro- 
ceeded with, unless the foreign ign voluntarily submits to the jurisdiction of the Court. 

Gase referred by the Gommissioner for Workmen’s Compensation, Madras, 
under section 27 of Act VIII of 192g in the matter of M. Kamarqju v. Admiralty Civil 
Engineer, Kakinada. 

E. Venkataramana for the Applicant. 

The Government Pleader (P. Satyanarayana Raju) for the State. 

The Gourt delivered the following 

JupcmMEentT.—This is a reference made by the Commissioner for Workmen’s. 
Compensation, Madras, under section 27 of the Workmen’s Compensation Act, in 
the following circumstances : 

One Kamaraju was employed by the Admiralty Givil Engineer, Kakinada, 
to unload girders brought by a slip crane, and, while so employed, on the 25th 
June 1946, he received an injury by accident to his right fore-finger which was caught 
in between the girders. He an application on 16th December, 1946, under 
the Workmen’s Compensation Act Poa a the Gommissioner may determine 
the amount of compensation payable to him. When notice of this application. 
went to the Admiralty Givil Engineer, he was advised that the Indian Workmen’s 
Gompensation Act, 1923, does not bind the Crown in the right of the United King- 
dom and that the workmen employed by the Admiralty have therefore no legal 
claim, under that Act. It was further indicated in the reply sent from His Majesty’s. 
Naval Base at Bombay that the case fell to be dealt with under the Treasury Injury- 
Warrants and not under the Act. The Commissioner thereupon has made this 
reference on the question whether the case can be dealt with under thé Indian 
Workmen’s Gompanesation Act or not. As no one appeared for the Admiralty 
Givil Engineer represented by the Cashier, His Majesty’s Naval Base, we requested. 
the learned Government Pleader to assist us. 


The application was filed in December, 1946, at a time when India was still- 
a part of the British Empire. The question is whether the Indian Act applies 
sto the Grown in respect of a transaction involving the British Navy. It is a well 
established principle of constitutional law that the Crown is not bound by a statute 
unless expressly named or bound by necessary implication. Vide Halsbury’s Laws 
of England, 2nd Edn. Vol. VI, page 482. It is also a part of the Common Law 
“hat no proceeding, Civil or Criminal, is maintainable against the Crown in the 
"Ordinary Courts of law. Vide Halsbury’s Laws of England, 2nd Edn. Vol. VI, 
wage 486. In England the corresponding Workmen’s Compensation Act of 1925 
contains a special provision, section 33 (1) which runs thus: 
“This Act shall not apply to persons in the Naval or Military or Air service of the Crown, but 
atherwise shall apply to workmen employed by or under the Crown to whom this Act would apply i£ 
SSS SE PER RI Se NA BG SE eR ge 


* Case Referred No. 7 of 1948. 5th January, 1941. 
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the empl were a private perscn : ided that in the case of a person empl u the pevate 
service of the Crown, the head of that Department of the Royal Household in which he was 
emplcyed at the time of the accident shall be deemed to be his employer ”. 

In the Indian Act, section 2, sub-section (2) declares that the exercise and perfor- 
mance of the powers and duties of a | authority or of any department acting 
on behalf of the Grown shall, for the purposes of the Act, be deemed to bo the 
trade or business of such authority or department. 


Though in legal theory the Grown is one and indivisible throughout the Empire, 
nevertheless the Grown appears in various aspects, and, in each part of his Domi- 
nions, the King has a distinct personality for certain purposes. In re Stloer Bros, 
Ltd.!, Viscount Dunedin observed thus: ; 

“It is true that there if only one Crown, but as regards Crown revenues and Crown property 

by legislation assented to by the there is a distinction made between the revenues and property 
in the Province and the revenues and property in the Dominion. ‘There are two separate statutory 
purses. In each the ingathering and expending authority is different ”. 
Therefore a distinction must be made between the Crown in right of the United 
Kingdom and the Crown in right of any of the Colonies and the Crown in mght 
of the Federation of India or a Provincial Government of India. No doubt the 
Crown in right of the Federation of India and any Provincial Government 
is bound by a valid Federal or Provincial enactment (Vides section 176 of 
the Government of India Act, 1935). But it does not follow that the Crown in 
right of the United Kingdom is bound by any Indian enactment however valid 
it might be and binding on the Crown in right of the Federation or Provinces of 
India. In this case it is obvious that the claim can in no sense be against the 
Government of India. The clatm is against the British Admiralty. It must 
therefore be held that the application was not maintainable under the Indian Work- 
men’s Compensation Act on the date it was filed. 


After the Indian Independence Act and after the Constitution came into. 
force, on 26th January, 1950, the position has become worse for the applicant. 
India is no longer in the British Empire. It has become a Sovereign Republic. 
Though for certain purposes India has chosen to remain in the Commonwealth, 
India does not acknowledge the sovereignty of the British Grown. Any claim there- 
fore against the British Grown will be in the nature of a claim against a foreign 
Sovereign. One of the cardinal principles of international law is that every Sovereign 
State respects the independence of every other Sovereign State and as a consequence 
of this absolute independence and of the international comity which underlies the 
relations between Sovereign States, each State declines to exercise by means of any 
of its Courts, jurisdiction over the person of any Sovereign or Ambassador, or over 
the public property of any State. Vide The Parlement Belgs*. A Sovereign State 
cannot be sued in the Gourts of a foreign State, unless of course it voluntarily sub- 
mits to the jurisdiction of the Gourt concerned. Vids Oppenheim’s International 
Law, 1948 Edn., Vol. 1, pages 238 and 239 3 Fenwick’s International Law, 1948th 
Edn. page 307 and Dicey’s Gonflict of Laws, 1949th edn. pages 131 and 132. Any 
claim against the British Admiralty will be really a claim against the British Crown 
which is entitled to immunity from the jurisdiction of Courts and Tribunals of the 
Indian Republic. The application therefore cannot be proceeded with now. 


It may be that the applicant has other remedies, but we are not called upon 
to deal with them. The reference is answered accordingly. 


V.P.S. Reference answered. 





I. (1992) A.C. 514. _ : 2. (1880) L.R. 5 P.D. 197. 
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II) MUNUSWAMI ‘REDDY v. STATE (Somasundaram, 7.). 25 
IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE SOMASUNDARAM. 

Doddappagar1 Munuswami Reddy .. Petitioner" 


v. 


State ; .- Respondent. 


Criminal trial—Charge of making false allegations against a police officer—Proof — Evidence MOCESLATY. 

In a case where a person is charged with ha made false allegations against a police officer, 
it is necessary that the falsity must be proved to its hilt by examining all the witnesses mentioned by 
bim. 


In re Sankaran Servai, A.I.R. 1929 Mad. 496 referred to. 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, prayi 
that the High Court will be p to revise the sentence and. Ee een wee 
by the Gourt of the Sub-Divisional Magistrate, Madanapalle, dated 25th September, 
1943, in G. A. No. 71 of 1948, preferred against the judgment of the Stationary 
Sub-Magistrate’s Court, Punganuru, in G. G. No. 951 of 1948. : 

A. Bhujanga Rao for Petitioner. 


The Public Prosecutor (V. T. Rangaswami Ayyangar) for State. 


The Court made the following 


OnpEr.—The petitioner in this case has been convicted under section 47 of 
the Madras District Police Act and sentenced to pay a fine of Rs. 25. 


The allegations on which the petitioner was charged are contained in Exhibit 
P-1, the complaint sent by the petitioner to the District Superintendent of Police 
on 2nd February, 1948. c alleged therein that the Police Station-house Officer 
at Ponganoo: arrested one Subbireddi, a resident of Mugavadi on 2oth January, 
1948, in consequence of information given by some individual that the said Subbi- 
reddi had been rearing hemp plants in his own betel garden. He subsequently 
prepared a mahazar for the seizure of the hemp plants, but afterwards the mahasar 
was torn off after réceiving gratification from the said Subbireddi and attempts 
were being made by the said Subbireddi to turn the case against the petitioner. e 

is said to have been signed by five persons. They are (1) Karnam Pad- 

manabha Sastri, (2) Village Munsiff Subbireddi, (3) Ramakkagari Venkataredd:, 
(4) Muniki Gadeppa, and (5) Thalari Venkatappa. In Exhibit P-1, the petitioner 
asked the District Superintendent of Police to send aspecial police officer to 
enquire into the matter. The petition was enquired into, and the police 
coming to the conclusion that the allegations against the police station-house 
officer were false and maliciously made by the petitioner, filed a charge-sheet 
against the petition herein. It is in evidence that on egth poer 1948, the 
police station-house officer did go to the betel garden of Subbireddi and seized 
some hemp plants, and the prosecution has filed the mahazar said to have been 
prepared on the occasion. It is Exhibit P-2 inthe case. It mentions that on the 
western side of the garden hemp plants were reared in a bunch along with the 
plantain tree and jasmine tree in the second pod. In the fourth two hemp 
plants were reared along with the plantain trees, and on the north-eastern side 
there was one hemp tree along with avisi tree in the first pod, and there was 
another hemp tree along with jasmine trees in the second pod. In all there were 
seven plants. It further states that these plants appeared to have been planted 2 
or 3 days prior to the visit. According tothe mahazar they appeared to be 1 or 1 
months old. It is the prosecution case that this is the mahazar that was pre 
on the occasion and that it was not torn off as alleged by the petitioner herein ; nor 
was there any different mahazar prepared. 





* Cr.R.C. No. 149 of 1949. 27th October, 1930, 
(Cr.R.P. No. 144 of 1949.) 
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To refute the allegations of the petitionėr iùn Exhibit P-», the prosecution exa- 
mined four witnesses, of whom P. W. 1 is the station-house officer who went to 
the garden and seized the hemps. It was against him that the petitioner com- 
plained that he received gratification and tore off the mahazar a colluding 
with his enemies to foist a false case on him. P.W. 2 is the Sub-Inspector, a formal 
witness, who speaks to thr investigation on Exhibit P-1. P. W. 3 isthe village munsiff. 
He has attested Exhibit P-2 the present mahazar and he speaks in support of the 
prosecution case that no other mahazar was prepared and that this was the only 
one that was prepared on this occasion. The allegation in Exhibit P-1 was that 
the police went along with this witness and the karnam to his house aud there tore 
off the previous mahazar and prepared another one, the allegation therefore was 
that the village munsiff was also a party to the destruction of the previous mahazar, 
There is evidence that the village munsiff, P. W. 3 rate to the faction opposite 
to that-of the petitioner. The only other witness is Subbireddi, in whose garden 
the hemp plants are said to have been grown by him: Heis also an interested witness. 


The evidence therefore against the petitioner ‘consists only in the evidence of 
the three witnesses who are interested in fe that they have not destroyed the 
previous mahazar. The attestors to the alleged first mahazar were, as already 
stated, five in number of whom only the village munsiff who was a party to the 
present mahazar was examined. The other four attestors have not been examined 
to show that no such mahazar was prepared before. In a case where a person is 
charged with having made false allegations against a police officer, it is necessary 
that the falsity must be proved to its hilt by examining all the witnesses mentioned. 
by him. It has been pointed out by Reilly, J., in In re Sankaram Servat* that 

“ where a person is charged under section 211 of making fake report it is not for him to make 
out that his report was true until it has peen clearly traversed by evidence produced by the prose- 
cution showing that it was false.” 


In this case the whole evidence has not been let in to show thai the allegations 
made by the petitioner are false. The case therefore has not been proved 
beyond all reasonable doubt. A 


* To conviction and sentence are set aside, and the petitioner is acquitted. The 
fine, if paid, will be refunded. 
K. S. — Conviction and senisncs set asidé. 
IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
PRESENT :-—-Mr. JUSTICE CHANDRA REDDI. 
Doraikannu Asari og n Appellani* 
D. els 
Nataraja Chetty and others ae .. Respondents. 
Civil Procedurs Code (V of 1908), Oros 20; rule aa al ad aa an appeal— 
If can be added as party. 


A person who the anei dispute Sains the pendency of an appeal cannot be 
impleaded as a pale bare thou ba mirsi raigh t be pr dicel by any œm č 
reachod by the parties 'esperiallv where the genuineness ‘and validity of the assignment is disputed. 
and an enquiry into those queaticns is foreign to the scope of the appeal. 


Appeal against the order of the District Court; Chingleput, dated oth February, 
1950, in I. A No. No. 18 of 1950, in A. S. No. 324 of 1949. 

S. Krishnamurti and Vepa P. Sarathi for ‘Appellant. ; 

` P. S. Raman, M. S. Venkatarama Atyar, T. F. Srimvasachari and R. V. Seshadri 
for Respondents. 

The Court delivered the following 

Jopement.—This appeal challenges the validity of the order of the District 
esac ous oie tee come on record as a party to the appeal 
El a es a 


1. A.I.R. 1929 Mad. 496. 
“#AAO. No. 1793 of 1950. Ist December, 1950. 


JIN: DORAIKANNU ASARI V. NATARAJA GHETTY (Chandra Reddi, 7.). QT 


pending before him in A. S. No. 324 of 1949. The first respondent purchased the 
property in dispute which is a house situated in Chingleput town from one of the 
parties to the suit on 12th October, 1949, between the date of the decree in favour 
of the third respondent and the filing of the appeal to the District Judge by the 
aggrieved party. While the appeal was pending in the District Court, the parties 
entered into a compromise and in consequence thereof, a compromise memo. was 
filed on 4th January, 1950, which was recorded on the same day. But a decree 
in terms thereof was not passed immediately for some reason which is not neces- 
sary to mention here. ic 


The next day, the first respondent coming to know of this, filed a petition under 
Order 22, rule 10, for being impleaded as a party to that appeal so that he could 
attack the genuineness of the compromise. This was opposed by the appellant 
and the other respondents in the Gourt below on the ground that he was not entitled 
to come on record as a party to the appeal and his remedy if any was by way of 
a suit to set aside the decree on grounds of fraud and collusion. ‘The assignor even 
disputed the genuineness of the assignment. ButI am not now concerned with 
that matter at this stage. The trial Gourt overruling the objection raised both 
by the appellant and the third respondent, directed the alienee, the first respondent 
to be impleaded as a party to that appeal. 

In this appeal against that order it is maintained by Mr. Krishnamurthy 
on behalf of the appellant, that the view taken by the Court below that the purchaser 
pendente lite could be brought on record as a party respondent and that the Court 
could enquire into the genuineness and the validity of the assignment is erroneous. 
The same objections which were raised by him in the Gourt below are repeated 
here. In support of this appeal he has cited to me certain decisions which I will 
refer to immediately. 

In Larai v. Shamsunderlal+, it was laid down that an application under Order 
‘22, Tule 10 by a person who has purchased the suit property from one of the 
parties pendente lite to come on record on the ground that a compromise that was 
entered into between the parties on record would affect his interests should be 
rejected. The petition under Order 22, rule 10 was filed after the compromise 
was recorded but before a decree was passed on the basis of the compromise. It 
was observed by the learned Judges that so long as the matter adjusted between. 
the parties was by a lawful compromise a decree had to be passed in accordance 
with that compromise. AA 


In Setupathi v. Secretary of State?, a suit was filed by the Rajah of Ramnad against 
the Union Board for a declaration that certain streets round his palace belonged 
to him and did not vest in the Union Board. The suit was being contested by the 
Union Board and eventually the parties entered into a compromise whereby the 
right of the Rajah to suit p was recognised subject to certain conditions 
and a memo. of compromise was filed in pursuance thereof and recorded. But 
before a decree was given in terms of the compromise, the Secretary of Staté made 
an application to be impleaded as a party to the suit and this application was allowed. 
by the District Munsiff. In revision, agamst that order, the order of the District 
Munsiff was set aside by this Court on the ground that the Court was bound under 
Order 23, rule 3 to give a decree in terms of the compromise ifit was a lawful one 
and the Gourt could not direct a party to be added if the original parties by the 
compromise had terminated the Proceedings in that suit. At page 342 of the 
report Kumaraswami Sastri, J., who disposed of the petition, observed that the 
fact that the petitioner who claims a right or interest in the matter cannot, if the 
suit was terminated lawfully by the original parties thereto, allow third parties 
to agitate their rights in the suit. If third persons have any interest in the matter 
their remedy lay in filing a separate suit. If I may say so with respect, I entirely 
agree with the reasoning of the learned Judge. 





1. A.J.R. 1982 All. 
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' In Vithilinga v. Sadasivayya!, it was held, under Order 1, rule 10, clause (2) 
of the Givil Procedure Code, every person having or claiming to have any sort 
of title or interest in respect of any portion of the subject-matter of a suit cannot 
be made parties. Though in that case the question did not arise under Order 22, 
rule 10 and also the learned Judge had not to consider the effect of a compromise 
under Order 23, rule g still the principle underlying that decision is applicable to 
this case. To ie same effect is the decision of Pakenham Walsh, J., in Narayana- 
swami Naidu v. Subbaramulu Naidu’, where it was laid down that a person who 
claims a derivative title in the suit properties cannot seek to be impleaded asa 
party to the suit 


In reply to Mr. Krishnamurthi’s contention, Mr. P. S. Raman, counsel for the 
respondent, contends that it is absolutely necessary to permit a purchaser from one 
‘of the parties to come on record before a decree was actually passed in terms of 
the compromise to avoid multiplicity of proceedings. He relies on Lakshman Chandar 
Dey v. Nikunjamoni Dassi3, to support his proposition. 


In that case a person who purchased the property, pendents lite made an applica- 
tion under Order 22, rule 10, after a suit was compromised between the parties 
and decree in terms thereof passed but before the decree was actually drafted. The 
application was rejected by the Judge who heard the suit on the ground that at 
the time when that application was made there was no suit pending and secondly 
there was long delay on the part of the petitioner in filing that application. This 
order was set aside in a by a Bench of that Gourt on the ground that the view 
of the trial Judge that the suit was not pending was not correct, and that mere delay 
‘was nota sufficient ground for dismissing the application. According to the learned 
Judges, so long as the decree was not actualy drafted it could not be said that there 
was no suit pending. No doubt there is an observation in that case to the effect 
that though an applicant invoking Order 22, rule Io, is not entitled as a matter of 
right to an order in his favour the Gourt undoubtedly had the discretion in the 
matter of granting an application under Order 22, rule 10, to a person who 
purchased the property pendents lite which should be judicially exercised. There 
the learned Judges were not considering whether a person who has purchased the 
property pendente lits from a party to the suit or appeal could come on record after 
a compromise was recorded between the original parties to the proceedings. I 
do not, therefore, think; that this ruling is an authority for the contention raised 
by Mr. Raman. Mr. Raman has not been able-..to place before me any decision 
in support of his arguments. 


In the light of the rulings cited above, the only conclusion I can come to is 
that the first respondent could not be impleaded ‘as a party to the appeal though 
his interests might be prejudiced by the compromise reached between the parties. 
It must be borne in mind that the first respondent is disputing even the genuine- 
ness and validity of the assignments and it is certainly foreign to the scope of this 
appeal to enquire into those questions. 1 must therefore hold that the order of 
the learned District Judge cannot be sustained and should be set aside. 


In the result, the oo ap is allowed with costs of the appellant (to be paid 
the first respondent). order of the Court below as regards costs will stand. 


K. S. m Appeal allowed. 


nm 





r. AIR. 1996 Mad. 836: 51 M.LJ. 148: a. (1994) 68 M.L.J. 296, 
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IT] KOLANDAYAPPAN 0. THE STATE (Govinda Menon, 7.). RQ 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :—Mnk. Justice GovinDA MENON. 


Kolandayappan and others .. Petitioners* 
0 


eee .. Respondent. 
Madras iMatatenance of Public Order Act (XVII S` Validi A 
(XXII of 1949), section o Efe of. ( af 1948), sætten 2-A (1)—Validify—Medras Act 


Section 19 of Madras Act XXIII of 194 9 has validated all previour actions or acts or rules or any 
other thing done in pursuance of Madras Maintenance of Public Order Act, XVII of 1048. Accord- 
ingly it cannot be contended that section 2-A (1) of Act XVII of 1948, is null and vold in view of the 
dechion in Kalyanam Veerabadrayve v. The King, (1949) 2 M.J. i 


A person who knowing or naving reason to believe that an order for detention has been made 
against another person harbours or conceals the person against whom such order has been made 


commits an offence, 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
pra that the High Gourt will be clewsed to revise the order of the Court of 
Additional First Class Magistrate of Pollachi, dated 4th October, 1949, and made 
in Q. A. Nos. 18 and 21 of 1949, preferred against the order of the Court of Stationary 
Sub-Magistrate of Pollachi in G. G. No. 665 of 1949. 


K. S. Faparama Aiyar, C. K. Venkatanarasimham and Padmini Raghavan for Peti- 


tioners. 


The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State. 
The Gourt made the following 


OrDER.—Mer. Jayarama Ayyar contends that section 2-A (1) of Madras Act 
XVII of 1948 is null and void in view of the decision of this Gourt reported in 
Kalyanam Veerabadrayya v. The Ring’, where it has been held by a bench of this Court 
that except section g (b) all the other sections have been enacted by the Legislature 
without proper and due legal competence. Such being the case, the learned 
counsel contends that the alleged offence committed on the 27th April, 1949, 
when the Act itself was not in force cannot be considered to be an infringement 
or infraction of any penal provision of a statute. The learned Public Prosecutor 
on the other hand invites my attention to sections 19 and 20 of Madras Act XXIII 
of 1949 and especially to sub-section (1) (b) of section 19 and sub-section (2) of the 
same statutory provision. It seems to me that section 19 of the Madras Act XXIII 
of 1949 has validated all previous actions or acts or rules or any other thing done 
in ce of the Madras Maintenance of Public Order Act (XVII of 1948). 
I ee hold that the point of invalidity or the non-cxistence of the statute 
no force. 


On the merits the question has to be decided whether the three petitioners, 
knowing or having reason to believe that an order for detention of Palanisami had 
been made, harboured or concealed him. The only finding on which the convic- 
tion as regards accused 1, 3 and 4 can be justified is that an unknown man was 
seen in the morning running away from the shop of accused 4 and when subsequently 
accused 2’s house was searched that unknown man was found hidden there. It 
transpired that the unknown person was Palanisami the wanted man for detention. 
On these materials it is difficult to hold that either accused 1 or accused 3 or accused 
4 had harboured or concealed Palanisami. I am aware of the definition of the 
word “ harbouring ” as including the supply to a person with food, money, clothes, 
etc. Granting that Palaniswami was seen running away from the tea shop of 
accused 4, it cannot be said that he was supplied witheeither food or drink there 
and that the 1st accused, grd accused or the 4th accused actively took part in 
providing suchfood. It seems to me that accepting the findings of the learned 
EE SG ah ca e a TES 


* Cr.R.C. No. 1411 of 1949. 7th December, 1950. 
(Cr.R.P. No. 1393 of 1949). 
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apppellate Magistrate as correct, accuseds 1, 3 and 4 cannot be held to be guilty 
of any offence. Their convictions and sententes have therefore to be set aside 
and they will be acquitted. l 

As regards the 2nd accused the matter stands on an absolutely different 
footing. Palanisami was found concealed in his house wherefrom he was arrested 
by the Sub-Inspector of Police. It isin evidence that previous intimation had. 
been given to the inhabitants of the village including the 2nd accused that a wanted 
man by name Palanisami was visiting the village and that any person who had 
any ee ere about his whereabouts should inform the police about it. Having 
had such warning beforehand the 2nd accused concealed this Palanisami in his 
house. The 2nd accused, when he was asked about Palanisami made a pretence 
of going inside the house and searching and later on returned stating that Palani- 
sami was not there. This conduct itself shows that the 2nd accused knew that 
Palanisami, a person who had been wanted for detention under section 2 (1) (a) 
of the Madras Maintenance of Public Order Act I of 1947, as amended by Act 
XVII of 1948 was hiding in his house. The conviction of the and accused 
is therefore correct. The sentence is not excessive. The revision petition is 

K. S. Petition dismissed. 


/ 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTIOE SOMASUNDARAM. 
Ramiah and others .. Petitioners* 
D. l 

Nachiappa Chettiar and others ! .. Respondents. . 

Criminal Procedures Code (V of 1848), section 143 (4)—Atlachment of property) — Officer taking custody — 
Tf can lease the land—Proper procedure. 

As an officer appointed under section 145 (4), Criminal Procedure Code, bas not got the same 
oe as a Receiver under section 146, his powers are limited to taking into custody of what is on the 

d and disposing of it under the orders of the Magistrates. There can be no leases by the cficer 

Toe to attach the land. But it is open to him to take security from those who are willing to 
cultivate the land and the security can be taken from those who are willin to give the highest security. 


Whoever cultivates the land after giving such security does so under orders of Court and will abide 
by the orders of Court. AR : 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to Tgvise the order of the Sub-Divi- 
sional Magistrate’s Court Praud, Devakottah, dated 28th October, 1950, 
in M. G. No. 71 of 1950. A 

K. Vesraswami and John Arthurs for Petitioners.. 

V. Ramaswami Atyar for Respondents. 

The Public Prosecutor (V. T. Rangaswami Aiyangar) for the State. 

The Court made the following 


Orper.—Under section 145, clause (4), Criminal Procedure Gode, the Gourt 
has a right to attach the property in dispute and under sub-clause (8) of section 145, 
Criminal Procedure Gode, if the Magistrate is of opinion that any crop or other 
produce of the property, the subject of dispute;'is subject to speedy and natural 
decay, he may make an order for the proper custody or sale of such pro and 
after the completion of the enquiry he may make such order as to the feel of 
such property as he thinks fit.’ 

Now, in this case, the Magistrate was perfectly justified in attaching the pro- 
perty in dispute as he considered this case as one of emergency. Bit it is contended 
ec 


* Cr.R.C. No. 1334 of 1950. | 14th November, 1980. 
(Cr.R.P. No. SEA of 19509). . i 


II] KUNTA GORAMMA D STATE (Govinda Menon, 7.). ‘gI 


that the Tahsildar through whom the property was attached has no right to lease 
‘the land nor has the Gourt power to lease it out pending disposal of the proceedings 
under section 145, Criminal Procedure Gode. 


As pointed out by Sankaran Nair, J., in Srinivasa Pillai v. ah! he Pillai’, 
the Receiver or Officer appointed under section 145 (4), Criminal ure Gode, 
has not got the same powers as Receiver under section 146, Criminal Procedure 
Gode. In the latter case he has all the powers of a receiver appointed under the 
Gode of Givil Procedure but in the, former case his powers are limited and they 
are restricted to the taking into custody of what is on’ the land and disposing it of 
under the orders of the Magistrate. There can therefore be no leases by the Tahsil- 
dar appointed to attach the land. ` But itis open to him to take security from those 
who are willing to cultivate the land and the security can be taken from those who 
are willing to give highest security. Whoever cultivates the land after giving such 
security does so under orders of the Court and will abide by the orders of Court. 


With these observations, the Criminal Revision Petition is dismissed. 
K. S. a Petition dismissed. 
IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
PRESENT :—Mk, Justice GovInDA MENON. 


Kunta Goramma .. Petitioner" 

v. 

State .. Respondent. 
Criminal trial—Jeil appeal pending when another appeal through counsel was filed om behalf of the same 

prisoner—Dusmissal of jail The other appeal qfier notice to lic Prosecutor coming on for hearing the 


next day—lf can be disrmivsed without eppertunity to counsel te argus the appeal. 


The petiuoner appealed fram jail and the appeal came on for hearing on 26th October, 1 
when the Sesmons Judge after loo into the records dismissed the appeal. But on 4th October, 
ihe petitioner through her counsel had filed anuther appeal which after notice to the Public Prosecutor 
cani¢ up for disporal an 27th October, when it was brought to the notice of the Court that an appeal 
had been disposed of on the previous Cay. Therefore holding that he had no jurisdiction to Lear the 
appeal preferred by the Counsel, the Judge dismissed tne appeal. On revision, 

Held : The Court had no jurisdiction to dismim the jail appeal without affording an opportunity 
to the Counsel to argue the case. It is as if there were two appeals Ly the same individual and »o a 


urt cannot dispose of an a without affording an ty to the accused son to e 
he oe if he is represented el As the dipos] of the jail appeal was ihout Tundi ten, 
the sulssequent dismissal of the other appeal is irregular. 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying, 
that the High Court will be pleased to revise the order of the Court oF Session 
of Guntur Division dated 27th October, 1949, and made in G. A. No. 110 0f 1949, 
preferred against the order of the Court of the Additional First Class Magistrate 
of Bapatla in G. G. No. 52 of 1949. 


N. Subrahmanyam and F. V. Krishan Sarma for Petitioner. 
The Public Prosecutor (V. T. Rangaswami Ayyangar) for State. 
The Gourt made the following 


OrvDER.—The petitioner who was convicted by the Additional First Class 
Magistrate of Ba tia and sentenced. to a term of imprisonment of one year appealed 
from jail to the Sessions Court of Guntur and that appeal came on for hearing on 
26th October, 1949, when the learned Sessions Judge after looking into the records 
dismissed the appeal confirming the conviction and sentence. But, on 4th October, 
1949, the petitioner through her counsel Mr. Narasimha Rao had filed Griminal 

No. 110 of 1949, which, after notice to the Public Prosecutor, was posted 
for hearing to the 27th October, 1949. When Criminal Appeal No, 110 of 1949 





1. (1912) 14 I.G. 759. : 
*Cr.R.C. No. 1557 of 1949. 7th December, 1950, 
(Cr.R.P. No. 1474 of 1949). 
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came up for disposal it was brought to the notice of the learned judge that an appeal 
had been disposed of on the previous day and therefore, holding that he had no 
jurisdiction to hear the appeal preferred by the counsel, the learned Judge dismissed 
it and hence this revision. 
Mr. N. Subrahman for the petitioner contends that the procedure adopted 
-by the learned Sessions Judge is illegal and i because once the appeal pre- 
ferred by the counsel is in the archives of the Gourt and when it is ding after 
notice to the Public Prosecutor is given, the Gourt had no jurisdiction to dismi 
the jail appeal without affording an opportunity to the counsel to argue the case. 
This contention is perfectly correct. It is as if there were two appeals by the same 
individual and so a Gourt cannot dispose of an appeal without affording an opportu- 
nity to the accused person to argue his case if he is represented by counsel. There- 
fore, the disposal of the jail appeal on 26th October, 1949, was without jurisdic- 
tion. If that disposal is without jurisdiction then the dismissal of Appeal No. 110 


``. of 1949, on 27th October, 1949, is irregular. The orders of the learned Sessions 


Judge in Appeal No. 110 of 1949 and Appeal No. 118 of 1949 are hereby set aside 
. .and the appeals are remanded to the Sessions Judge for disposal according to 
law. 


K. S. ——— Orders set aside and appeals remanded. 
IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 


PResENT :—Mr. Jusro Sussa Rao AND Mr. Jusricg PANCGHAPAKESA 
AYYAR. 


Venkatarama Naicker .. Petitioner" 
U. : 
Ramasami Naicker and others .. Respondents. 


void and im fraudulent preference—Aforigagees under such mortgage can prove for the debt as unsecured 
ereditors—fember of joint Hindu famtily—liabihiy of—Lf can be enforced in tasolrency proceedings— Madras 
Agricultwrists Religf Act (IV of 19938), section 21 —Appleulilits— Rettsion—Cross-obpections— [f lie. 


Though a mortgage deed is annulled under sections 53 and 53 of the Provincial Imolvency 
Act as not fully suppo by consideration and as intended to be a fraudulent preference of some 
creditors over other, the mortgagee thereunder could relv on the debts included in the moitgage 
deed and prove those debts in lvency as an unsecured creditor. 


In order to prevent o person who has been a party to a fraudulent transaction fram pleadmg hi: 
own fraud, the intended fraud must have been effected or there must have been a substantial part 
performance of the intention to defraud, and a mere fraudulent intention evidenced by the transactior 
i notsufecient. Where despite a mortgage by the debtor (which was ultimately set aside under section: 

s and 54 of the Provincial Insolvency Act) and ‘a sut and a clecree thereon for the first instalmen 
ie under the mortgage, there has been no substantial part performance of the fraudulent mtentor 
to prefer some of the creditors to others and no hdrm has actually been done and by reason of the 
setting aside of the Be ort the partie have virtually been put back in their original position, th 
mortgagee is not precluded from proving his debt in ie insolvency. The mortgagee need not pleat 
any fraud for proving the debts as for proving the mortgage. ‘The debts included in the mortgay: 
deed can be dissociated from the security. 


The law undoubtedly is that a person liable for debts merely on the ground that he is a membe 
of a joint family and that the debts are payable by the joint family cannot te adjudicated an insol 
vent for those debis, and those debte cannot he proved in his insolvency and will have only to be allowe 
for preliminarily in a partition suit brought by the purchasers of ihe other share or shares (for exampl 
by the proving creditors who haye purchated the minor eners’ shares). But there are undwubtec> 
dy aarcumstances which will make such persons personally able for the debt, such as his being a memhe 
of a trading firm and holding himsclf as a-partner, and the debts being cuntracted for that trade 
There is no need to wait then for a partition suit for allowing such debts which can be proved in th 
insolvency of the person wbo had made himself personally liable for the debts in addition to bam 
Hable for them from out of his share in the joint family propertics. 


Kalagara Purnayya v. Bavasara Kotayya, (1931) G1 M.L.J. 58, referred to. 


It is essential for the application of section 21 of the Madras Agriculturists Relief Act that tb 
insolvent should he “an agriculturist”’ on 1st October, 1937, 22nd March, 1938, and the date of tb 
application for scaling down, the three crucial dates, hut for the adjudication in insulvency, the on 


Provincial Insolrency Act (V of 1920), sections s9 and rth by the debtor set aside as partially 








* C.R.P. No. 806 of 1946. agth April, 1950. 
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concesion given by section 21 being the ignoring of the fact of adjudication and the consequent yana 
of the ties ın the Official Receiver. Where all the properties of the insolvent have been so 
by the Othcial Receiver in 1939 itself, the insolvent would not be an “‘ agriculturist’’ on the date of 
the application under Madras Act IV of 1938 and will not be entitled to the benefits of that Act. 


No memorandum of cross-objections will lie in a revision petition. 

Petition under proviso 1 of section 75 of the Provincial Insolvency Act, 
praying that the High Court will be pleased to revise the order of the District 
Gourt of Tirunelveli dated 12th March, 1946, in. G. M. A. No. 5 of 1945 (I. A. 
No. 45 of 1g41 in I. P. No. 40 of 1923, Sub-Court, Tuticorin). 

T. M. Rrishnaswamt Aiyar and M. Murugappa Chettiar for Petitioner. 

V. Ramaswam Atyar for Respondents. 


The Court delivered the following 


Jupement.—This is a revision petition under section 75 of the Provincial Insol- |. * 


vency Act, by one Venkatarama Naicker, hereinafter called the opposing creditor, 
against the Judgment and decree of the District Judge of Tirunelveli, in G. M. A.’ 


- No. 5 of 1945, dated 12th March, 1946, allowing the respondents hereinafter called ` | 
the proving creditors, to prove certain debts of theirs holding them to be recoverable’ ` 


from the estate of the insolvent, Narayanappa Naicker, to the extent held to be true 


and binding. The memorandum of cross-objections is inst the debts not `' 


allowed to be proved as they were held to be not true and binding on the insol-~ 
vent. 


The facts are briefly these : Narayanappa Naicker, the insolvent, was adjudged. 
insolvent in I, P. No. e 1923 on the file of the District Gourt, Tirunelveli. He 
was the father of one Venkatasami Naicker who predeceased him and was said 


to have been the manager of the joint family. Venkatasami Naicker had also- . 


several children who were minors at the time of the I. P. The I. P. had been 
filed by the opposing creditors and others for adjudicating Venkatasami Naicker, 
Narayanappa Naicker and Venkatasami’s minor children, all insolvents on the 
ground that they had executed a mortgage deed, Exhibit A, in 1923, in favour of 
the oa creditors, in fraudulent preference under section 54 of the Provincial 
Insolvency Act, and also as void, regarding part of the consideration recited therein, 
under section 53 of the Provincial Insolvency Act. The opposing creditor had, 
in his I. P., relied on certain debts due to him contracted by Narayanappa, Venkata- 
sami and Venkatasami’s sons, for running a trade in cotton and a ginning factory. 
There were two aspects of this trade, one being run by Venkatasamj Naicker, 
Narayanappa Naicker and their family members alone, and the other by the family 
peber in partnership with one Áppad rai Ayyappa Naicker. Venkatasami 
died during the pendency of the I. P. By his order dated toth December, 1923, 
the District Judge, Tirunelveli, adjudicated Narayanappa and Venkatagami’s 
minor sons as insolvents. Narayanappa and the munors filed an appeal to this 
Court. On 18th November; 1927, Phillips and Madhavan Nair, JJ., delivered 
their judgment (Exhibit SS) in the appeal. As the wording of the judgment is 
somewhat important for other purposes, and as the judgment itself is short, it is 
extracted below: .. 


“The only question for decision is whether the trade carried on by the deceased second r - 
dent was a fomilv trade or his own private trade. It was carried on under the cilasam of A. N. V. 
Venkatasami Naick, which is the name of the second respondent. The clerk who was employed 
in the tracle says that it was a family trade and that the first appellant used to assist in the business 
a» well as looking after the family lands. It is also alleged by Bw. 4 one of the creditors, that the 
trade was a ily trade and the fact that it is in the deceasec!’s name is accounted for Ly the fact that 
he was the managing member of the family. It is alleged that the patta wae transferreu in his name 
by his father, and, althouch the father denies this, he has not produced the patta in his own name. 
Finally, when the deceared incurred debts in his trade all the family property as well as the family 
house were mortgaged to borrow money and the executants of the mortgage were the Ist appellant 
the deceased and his minor sons. The District Judge has believed the ence of the witnesscs and 
wo sec no reason to difler from his conclusions. He has however made #2 mistake in adjudicating 
the minor respondents 3 to 7 insolvent and in that respect his order must be modified. ¢ appeals 
are dismissed with costs.” : i i 
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' ‘It will be noticed that the learned Judges held in that order that the cotton trade 
and the ginning factory were carried on as a family trade by Venkatasami, Naraya- 
nappa and. other members of the family, and that Nardyanappa, thé first si teen 
used to assist in the business as well as look after the family lands, and that the 
debts of the creditors who filed the I. P. were incurred for such family trade, though 
they stood in'the name of 'Venkatasami, as he wasvthe managing member ‘of the 
family, all the family properties and the family House being mortgaged subsequently 
-by all the family members to’ borrow money. ‘ Of course, the adjudication of the 
minor sons of Venkatasami was set aside as they could not be held to be personally 
liable for the debts, but only liable to pay them out of the joint family debts, for 
which they werc, of course, not personally liable. 


After the adjudication by the District Judge, the Official Receiver filed O. P. 
No. 30° of 1925, in the Sub-Gourt, Tuticorin, for setting aside the mo deed, 
Exhibit A, under sections 53 and 54 of the Provincial Insolvency Act. e proving 
' creditors filed O. S. No. 28 of 1925 on the file of the Sub-Gourt, Tuticorin, for 
recovering the first instalment of Rs. 2,500 due under the mortgage deed, Exhibit A, 
which was for Rs. 46,500 and consisted of seven items, including the debts now 
allowed by the learned District Judge to be proved. The Subordinate Judge 
‘decreed O. S.No. 28 of 1925 and dismissed O. P. No. 30' of 1925. The Official 
Receiver did not prefer any appeal against the decree in O. S. No. 28 of 1925, but 
preferred an appeal against the order in O.'P, No. 90 of 1925, namely, G. M. A. 


4 


No. 4 of 1927, on the file of the District Gourt, Tirunelveli. 


The District Judge, Tirunelveli, allowed G. M. A. No. 4 of 1927, on 29th Sep- 
tember, 1928, and set aside the mortgage deed, Exhibit A, under sections 53 and 
54 of the Provincial Insolvency Act. The gist of his finding lies in the following 
sentence : 

“I declare the mortgage to be void as against the Othcial Receiver both because it is not fully 
supported by consideration, and also because it is, and was, intended to bea fraudrlent preference 
and made with a view of removine the insol ent’s properties from the powers of Kis creditors.” 

The proving creditors, who were thus affected by the cancellation of the mort- 
gage deed, took the matter in appeal to this Court. This Court, by its judgment, 

ted'i2zth December, 1932, confirmed the order of the District Judge setting 
aside the mortgage, and dismissed the appeal. 


As the mortgage was thus set aside, the proving creditors the morigagees filed 
I. A. No. 45 of 1941 for proving the very debts'included in the mortgage deed after 
deducting the Rs. 2,500 for which they had got a decree in Ó. S. No. 28 of 1925, 
and adding a sum of Rs. 500 the unrealised balance, i.e., in all for Rs. 44,500. 
The Official Receiver found that out of the 7 items comprised in the mortgage deed, 
Exhibit A, and sought to be proved in the insolvency of N arayanappe, itens I, 2, 
3, 4 and 7 were true, but that items 5 and 6 were not proved to be true or binding. 
He also found the additional Rs. 500 claimed by the proving creditors to be true. 
But he thought that the proving creditors could not claim anything in the insolvency 
proceedings of Narayanappa because the mortgage deed, Exhibit A, had been 
declared by the District Judge, Tirunelveli, to be void against the Official Receiver, 
and this order hed been confirmed by the High Court on appeal, and further, that 
the Proving creditors should exhaust all their remedies against the assets of Venkata- 
‘sami Naicker and his sons before proceeding against the insolvent’s estate. His 
‘order, dated 14th December, 1941, to that effect, was carried in appeal to the 
‘Subordinate Judge, Tuticorin, by meansofI. A. No. 45 of 1941. On1 5th December, 
1943, the learned Subordinate Judge pronounced an order holding that items 1, 2, 
4 and 7, recited in Exhibit A, were true, as also the additional Rs. 500, and that 
all these were recoverable in the insolvency, and that items 5 and 6 were not true. 
In respect of item 3, he remanded the matter to the Official Receiver for a fresh 
finding after taking all the facts into consideration. The Official Receiver gave 
a finding that only Rs: 8,186-5-10 out of the Rs. 10,000 and odd, covered by the 
‘third item, was'trite. The firstitem covered a liability of Rs. 8,500, item 2 covered 
a liability of Rs. 11,500, item 3 to the extent found liable, covered a liability of 
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Rs. 8,186-9-10, item 4 covered a liability of Rs. 10,000 and item- 7 a liability of 
Rs. 5,000. Items § and 6, the disallowed items, covered liabilities of Rs. 3,300 
and Rs. 2.700 respectively. Eventually, after some amendments of defective decrees, 
etc., the learned Subordinate Judge allowed proof of items 1 and 2, the portion 
of item 3 found to be true, item 4, item 7 and the extra Rs. 500 claimed by the 
proving creditors, and disallowed items 5 and 6. 


The opposing creditor filed G. M. A. No. 5 of 1945 before the District Judge 
of Tirunelveli, against the order of the Subordinate Judge allowing proof of the debts 
to the extent he did. The proving creditors filed a memorandum of cross-objec- 
tions regarding the items disallowed. Various points of facts and law were raised 
by both sides before the learned District Judge, but, after a thorough discussion 
and an exhaustive judgment dealing with all the points raised, the learned District 
Judge dismissed both the appeal and the memorandum, of cross-objections, and 
directed both the parties to bear their own costs. Hence this revision petition 
and memorandum of cross-objections. 


We have perused the entire records, and heard the learned counsel on both 
sides, Itis obvious that the memorandum of cross-objections must be dismissed, 
as no memorandum of cross-objections will lie in a revision petition, and as 
Mr. V. Ramasami, for the proving creditors, was unable to show how it will lie. 
It is accordingly dismissed with costs. 

Now we come to the revision petition itself. Though there were numerous 
contentions raised in the revision petition, Mr. T. M. Krishnaswami Iyer, the 
learned counsel for the opposing creditor, who argued the petition, raised only 
three contentions before us. 


The first was that the learned District Judge ought to have held that the mort- 
gage deed, Exhibit A, having been set aside under sections 53 and 54 of the Provincial 
Insolvency Act, as partially void and in fraudulent preference, the provi credi- 
tors could not be allowed to prove in insolvency the debts covered by ibit A 
as unsecured creditors even to the extent allowed by the lower Court. It was urged 
that the lower Court ought not to have allowed the proving creditors to rely on 
their fraud in getting ibit A, which had also been partly carried out by filing 
the suit, O. S. No. 28 of 1925, and getting a decree therein for the first instalment, 
and to prove the very debts included in Exhibit A, thus allowing them to continue 
their fraud and get away with it. We cannot agree. As the learned District 
judges has pointed out, after discussing, various rulings, and in particular, the 

ull Bench ruling in Venkataramayya v. Pullayya!, in order to prevent a person who 
has been a party to a fraudulent transaction from pleading his own fraud, the intended 
fraud must have been effected or there must have been a substantial part-perfor- 
mance of the intention to defraud, and a mere fraudulent intention evidenced 
by the transaction is not sufficient. In other words, if the fraud or the illegal trans- 
action ìs not carried out, but comes to an end, for whatever reason, and the parties 
are put back in the same situation as they were in before the illegal transaction 
was determined upon, the intended fraudulent or illegal transaction will not prevent 
2 party to it from claiming the remedy he will be entitled to. In the present case, 
it is clear that despite the mortgage, Exhibit A, which was set aside under sections 53 
and 54 of the Provincial Insolvency Act, and a suit, O. S. No. 28 of 1925, and a 
decree therein for the first instalment due under the mortgage, there has been no 
substantial part-performance of the fraudulent intention to prefer some of the 
creditors to others, under Exhibit A (under section 54 of the Provincial Insolvency 
Act), and that no harm has been actually done, and that the parties have virtually 
been put back to their original position by the cancellation of Exhibit A, as by the 
compromise in the Full Bench case quoted above. We cannot agree with Mr. 
Krishnaswami Aiyar’s argument that the Full Bench judgment contains contradic- 
tory observations, and that in one portion of it the principle laid down above was 
wa down to the extent of practically dissenting frorh it. A perusal of the entire 
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judgment with the ents of Mr. K. Subba Rao (as he then was) and the obser- 
vations of the learned Judges, have convinced us of this. Thus, in reply to the 
observation of Mr. Subba Rao to the effect that the fraud was no doubt ultimately 
frustrated but the fraudulent object was in part carried out, namely, the object of 
securing the property in question to the father himself, the learned Ghief Justice, 
who delivered the judgment of the Full Bench, remarked : 

“ At the most there was a claim to the exclusion of the property in question from the partition, 
but that claim was not persisted in, and nobody was damaged. So no fraud has been effecied ", 
and King, J., remarked 

“ the fraudulent object was abandoned, and nobody has heen damaged ”. 

In this case too, the fraudulent object has been abandoned and nobody has been 
damaged, and so the ruling of the Full Bench will apply with full force here. 


Sections 53 and 54 of the Provincial Insolvency Act merely say that the transfer 
of the property under the deed so set aside is void, and not everything connected 
with it. The ju ent of the District Judge, Tirunelveli, in G. M. A. No. 4 of 
1927, also only d the mortgage deed, Exhibit A, to be void against the Official 
Receiver, as it was not fully supported by consideration and was intended to be 
a fraudulent preference of some creditors over others, and did not make the debts 
included in it void. So, that order made only the security offered under Exhibit A 
void, and did not purport to, and could not, wipe out the debts comprised in that 
mortgage deed. The dissociation of the debts included in the pe deed 
from the security is a familiar notion in law, from time immemorial, and has been 
forcibly brought out in the Privy Gouncil decision in The Imperial Bank of India v. 
The Bengal National Bank in liquidation’, So, even though the mortgage deed, Exhibit 
A, was cancelled, the debts comprised in it were not cancelled, and the status quo 
ants, before the mortgage deed was executed, would automatically revive. Man 
cases have been relied on by the learned District Judge for his view that thoug 
the mortgage deed is annulled under sections 53 and 54 of the Provincial Insolvency 
Act, the mortgagee thereunder could rely on the debts included in the mortgage 
deed and prove those debts in iisolvency as an unsecured credilor, We agree 
with this view which is obviously the only sound one. The mortgagee need not, 
it is obvious, plead any fraud for proving these debts as for proving the mortgage. 
It is also not as if this view takes away the effect of cancelling the mortgage deed. 
The mortgagee, who was a secured creditor and could recover his dues in full 
under the ae set aside, is, owing to the cancellation of the mortgage, relegated 
to the position of a mere unsecured creditor, entitled only to the dividend (a mere 
fraction) of his dues, like the remaining unsecured creditors. That is a substantial 
difference, and it cannot be said that the cancellation of the mortgage deed, Exhibit A, 
by the District Judge and High Gourt, is rendered illusory by the view taken by 
the learned District Judge that the ex-mortgagees, the proving creditors, can prove 
the debts included in the mortgage as unsecured creditors in the insolvency. 


The next contention of Mr. Krishnaswami Aiyar, pressed before us, was that 
the whole proceedings before the learned District Judge, till the stage of arguments, 
had gone on the footing that Narayanappa, the insolvent, was only liable for the 
debts of the proving creditors as a member of the joint family, liable to pay the 
joint family debts, and that only at the stage of arguments was it urged that he 
1s liable personally to pay those debts, as a partner in the trade along with his son, 
Venkatasami, taking an active part in the conduct of the business, and therefore 
liable personally for the debts incurred along with Venkatasami and that, there- 
fore, the debts allowed to be proved by the lower Court should only be provedā 
and allowed for in a partition suit brought by the proving sreditorswhs lace bough» 
the shares of Venkatasami’s minor sons. It was urged further that the Hi 
Gourt’s judgment in Exhibit SS, quoted above, only held the debts incurred 
Venkatasami for the cotton and ginning business carried on by him in his own 
name, and: not in partnership, to be debts binding on Narayanappa also personally 
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and not also the debts incurred jn the business conducted in partnership with 
Appadurai Ayyappa Naicker, and that, in any event, only the debts of the creditors 
o filed the msolvency eat had been admitted by the opposing creditor to 
have been contracted by Venkatasami for the cotton and ginning business carried on 
by the family, either by itself or in partnership with Appadurai Ayyappa Naicker, 
Mr. Ramaswami Iyer, for the proving creditors, urged that nobody can, under 
our law, be adjudicated insolvent for a mere liability for joint anil debts, and 
that a man can be adjudicated only for debts for which he is personally liable, 
relying on the ruling in Ralagara Purnayya v. Cherukuri Basava Fottayya! and similar 
rulings. He, therefore, urged that the mere fact that RAE Hp was adjudi- 
cated insolvent would prove that he was liable personally to pay the debts covered 
by the insolvency petition and all other debts contracted for the cotton and ginning 
business run by the family, either by itself or in partnership with Appadurai Ayyappa 
Naicker. Mr. Krishnaswami Iyer retorted that, even if the debts of the creditors 
in the insolvency petition have been held to be payable personally by Narayanappa, 
it is not proved that ths debts of these proving creditors were contracted for the cotton 
and ginning business run by the family, by itself or in partnership with Appadurai 
Ayyappa Naicker, and that, without some formal proof to that effect, it would be 
preposterous to allow these debis to be proved by the proving creditors in the insol- 
vency of Narayanappa Naicker, relying on mere ents and inferences. We 
Itis clear to us from the records, and it is indeed mentioned by the learned 

District Judge also in his judgment that there was no formal proof of Narayanappa’s 
personal liability for the debts contracted from the proving creditors and allowed 
to be proved in this insolvency, in the proofs submitted by these creditors. Nor 
was it made clear in the Sub-Gourt and the District Court till the stage of arguments. 
Narayanappa’s personal liability was evidently taken for granted by the proving 
creditors because of his joining in the mortgage deed, Exhibit A. But, the moment 
Exhibit A was cancelled, that basis for his personal liability disappeared, and his 
personal liability had to be formally proved by some evidence let in for that purpose. 

Of course, we agree with Mr. Ramaswami Iyer that in view of the judgment 
of this Court in Exhibit SS, and of the Subordinate Judge and District Judge, and 
for the reasons given in all the three judgments all debts contracted by Venkatasami 
Naicker, the managing member of the family business, whether carried on by the 
family itself or in partnership with Appadurai Ayyappa Naicker, would be debts 
for which Narayanappa, who had interfered in the partnership and assisted in the 
management of the business, would be personally liable. We cannot behind 
this. ‘The law undoubtedly is that a person liable for debts merely on the ground 
that he is a member of a joint family and that the debts are payable by the joint 
family cannot be adjudicated insolvent for those debts, and those debts cannot 
be proved in his insolvency and will hdve only to be allowed for preliminarily 
in a partition suit brought by the purchasers of the other share or shares (as here, 
by the proving creditors who have bought the minors’ shares) : see the ruling of 
the Privy Gouncil in Sat Narain v. Sri Rishendas* and Yagnavalkya’s specific directions 
in his Smriti and directions to that effect in the Mitakshara, But there are also 
undoubtedly circumstances which will make such a person personally liable for the 
debt, such as his being a member of a trading firm and holding hi out as a 
partner, and the debts being contracted for that trade. There is no need to wait 
then for a partition suit for allowing such debts which can be proved in the insol- 
vency of the person who had made himself personally liable for debts in addition 
to being liable for them from out of his share in the joint family properties: see 
the ruling in Relagara Purnayya v. Cherukuri Basava Kottayya!. 

We are, therefore, of opinion that the matter must be remanded to the Subordi- 
nate Judge, Tuticorin, for proof by the proving creditors that the debts held to be 
true, by the Subordinate Judge and District Judge, were incurred for the cotton 
and ginning trade carried on by Venkatasami and the family members, either 
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solely oriin partnership with Appadurai Ayyappa Naicker. Once it is so proved, 
the proving creditors will be allowed to prove the debts of items 1, 2, 3 (to the 
extent allowed already), 4 and 7, and the Rs. 500, without further ado. The findings 
of fact of both the Courts below, regarding the truth and validity of the above 
items and the-non-proof of the truth and validity of items 5 and 6, matters within 
their jurisdiction and competence, cannot be interfered with or disturbed by us, 
in revision, and we see also no reason to do so. 


Lastly, Mr. T. M. Krishnaswami Aiyar urged that the lower Gourt went 
wrong in holding that the debts allowed to be proved were not liable to be scaled 
down under the Madras Agriculturists Relief Act. He contended that under 
section 21 of the Madras Agriculturists Relief Act, the debts ought to have been 
scaled down as they were debts of an insolvent whose insolvency proceedings were 
still pending on 1st October, 1937, 22nd March, 1938 and the date of the appli- 
cation, the three crucial dates, and a dividend has not been declared out of his 
assets prior to the coming into force of the Act on 22nd March, 1938, and he would 
have been an “ agriculturist,” within the meaning of the Act, but for his adjudi- 
cation in insolvency, and that his death before 1st October, 1937 or the sale of all 
his properties before that day by the Official Receiver, in insolvency, would be 
totally irrelevant and immaterial. We cannot agree. Section 21 of the Madras 
Agriculturists Relief Act runs as follows :— 


“ Nothing conraine! in this Act shall apply to the debts pay able by anv permon who has been 
adjudicated an insolvent, if prior to the coming into torce of this Act, a dividend has been declared 
out of his assets. Ifa dividend has not heen so declare.| this Act shall apply to the debits pavable 
by such person if he woul | have been au agriculturist, within the meaning of this Act but for his 
adjudication in insolvency.” 

In our opinion, it is essential for the application of that section that the insolvent 
should be an “agriculturist” on 1st October, 1937, 22nd March, 1938, and the date 
of the application for scaling down, the three crucial dates, but for the adjudication 
in insolvency. In other words, he should have all the qualifications prescribed 
for an “‘ agriculturist’’ entitled to scaling down by the Madras Agriculturists Relief 
Act on the three crucial dates, the only concession given by section 21 being the 
ignoring of the fact of adjudication and the consequent vesting of the properties 
in the Official Receiver. If a man has no lands whatever on 1st October 1937, 
22nd March 1938, or the date of the application and could not, therefore, have 
an ‘‘ agriculturist’’ entitled to scaling down even if there were no adjudication, 
there will be no question of his being entitled to any scaling down. No Gourt can 
speculate on what would have happened but for insolvency, and whether the 
insolvent might have had some lands left after discharging his debts privately or by 
evading his creditors and avoiding sales. In the present case, it was proved that 
all the lands of the insolvent were sold by the Official Receiver in 1933 itself, years 
before the Madras Agriculturists Relief Act was on the anvil. There was no proof 
of the allegation that he had some other lands left. Indeed, we agree with the 
learned District Judge that nothing more was, left after the sale in 1933. So, we 
are of opinion that Narayanappa, even if he had not been adjudicated in insolvency, 
would not have been an “ agriculturist”’ entitled to, scaling down, on 1st October, 
1937 or on 22nd March, 1938 and on the date of the application, the three crucial 
dates. In our opinion, the question of the applicability of section 21 can only 
be raked up at the time of the application for scaling down. If on that date, but 
for the adjudication, the insolvent would have had lands, and would be an “ agri- 
culturist”, section 21 would apply. If on that date he had no lands at all, for 
whatever reason, there will be rio question of applying section 21. It is something, 
like a provision removing the disqualification of imprisonment for a political crime 
regarding ee gue in Government service. It is only the disqualification 
which is removed. The other qualifications which are ‘necessary for Government 
service, like being a graduate, eligible S.S.L.G., etc., will still remain. No appoint- 
ing authority can be allowed to speculate as to whether the person in question would 
have qualified himself educationally and got the requisite qualification but for the 
imprisonment intervening. All such speculations would be out of place in the 
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matter of fact world.of law. In this view there is no need to consider whether the 
death of Narayanappa:before 1st October, 1937, woudd also have deprived him or his. 
legal representatives or the Official Receiver of the right to have the debts scaled 
down. We hold that the learned District Judge was right in holding that the-debts 
allowed by him to be proved by the proving creditors were not liable to be scaled 
down. rl ; 

No other point was argued before us. ' 


In the result, the petition (I.A. No. 45 of 1941) is sent down to the Subordinate 
Judge of ‘Tuticorin for proof by the proving creditors that the debts covered by 
items I, 2, 3 (to the extent allowed already) 4 and 7, and the Rs. 500 allowed to be 
proved by the proving creditors, were debts contracted for the cotton and ginning: 
business of Venkatasami Naicker and his family, cither run solely by the famil 
members or in partnership with Appadurai Ayyappa Naicker. On such proof, 
the above debts will all be held to be proved in the insolvency of Narayanappa 
Naicker, who would be held personally liable for them. AL the parties will be free 
to adduce all relevant oral and documentary evidence in connection with this. 
Gosts of this petition will be suitably provided for by the Subordinate Judge when 
disposing of the petition afresh. 


K.S. ——__—_—. Petition remanded. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


| Present :—Mr. Justia SATYANARAYANA Rao AnD MR. JusvicE 
CHANDRA REDDI. 
Kora Bala Tripurasundara Rao .. Appellant * 
T. ' 
Ratala Kotayya .. dtaspondsni. 

findu Laro—Lsrmited oumes permitting stranger to be in possesion of ker property—Surrender in favour of 
the next reversioner—Right of the veverssoner to récover possession from sirunger. 

A surrenderce is not allowed to displace the title of an alienee holding oe pevperty Under ai 
alienation from a limited owner which was not for a necessary binding purpose on the same 
analogy a person who had acquired title by adverse possesion must be protected, the Tight of the 
revermoner to sue tO recover possesion being postponed to the death of the Limited owner. But if” 
the possesion of the stranger was permissive, as it would be open to the limited owner to terminate 
that permissive possession it will be open to the surrenderee to recover the property. 

Appeal against the decree of the Court of the Subordinate Judge, Guntur, 
dated 16th November, 1948 and made in O.S. No. 135 of 1947. 

G. Venkatarama Sastri for Appellant. 
P. V. Chalapathi Rao for Respondent. 
The Judgment of the Gourt was delivered by 

Satyanarayana Rao, 7.—The plaintiff is the appellant in this appeal. His suit 
for a declaration of title and possession of plaint B schedule properties was dismissed 
by the lower Gourt. ' > d k i i T 

The property in suit origi y belonged to one Govindu who died on 5th 
October, 1897, leaving behind him his widow Veeramma and two daughters Peda 
Kanakamma and China Kanakamma. Veeramma died cn the igth April, 
1909 and according to the plaintiff’s case, the inheritance was divided between 
the two daughters in 1910. Peda Kanakamma was married to Bollayya, the father 
of the defendant. She died in 1913. China Kanakamma who is still alive surren-- 
dered'the estate under a deed of surrender of 14th August, 1946—Exhibit A-1—to 
her son, the plaintiff. The plaintiff sues in this suit to'recover possession of half 
,Of the inheritance of his maternal grandfather which came into possession of Peda 
Kanakamma by virtue of the partition of 1910 after the death of Veeramma and. 
which continued in the possession of Bollayya, the husband of Peda Kanakamma 
and after his death with the defendant, The plaintiffs case regarding the possession. 

ee 


, * Appeal No. 959 of 1949. : '18th July, 1950. 
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of Bollayya was, as stated in ph 4 of the plaint is that though after the 
death of Peda Kanakamma, Ghi Kanakamma. became entitled to the entirety . 
of the estate as the Sole heir, her paternal aunt Lakshmamma whose son was Bolla 
and the grand-children of that paternal aunt continued to live with her and that 
she had later on allowed those people to be in possession of plaint B schedule pro- 
perty at the desire of paternal aunt. The case of the defendant as put forward 
in the written statement was that this Bollayya was brought into the family as an 
illatom son-in-law by Govindu and that he was subsequently married to Peda 
Kanakamma under an arrangement that he should be entitled to half the pro- 
perties of Govindv, that the roperties were actually partitioned after the marriage 
of Ghina Kanakamma and t a half share in those properties which is now repre- 
sented by the B Schedule attached to the plaint were given to him and that he 
had been in possession and enjoyment of the same till his death and thereafter’ 
the defendant, his son, came to be in possession. | It must be mentioned thai this . 
defendant is not the son of Bollayya by Peda Kanakamma but by his second ‘wife 
Hanumayamma, The defendant in his written statement also attacked the surrender 
deed as being sham ‘and that it was never intended to be acted upon. There was 
also a point raised in the issues that the property in dispute did not belong to Govindu © 
and that he did not die possessed of the same but that issue was subsequently aban- 
doned. 


The most important point that had to be decided by' the lower Gourt was the 
truth of the illatom put forward by the defendant. On this question the finding 
of the trial Court was adverse to the defendant and the defendant has filed 
cross-objections canvassing the correctness of that finding. The learned Subordi- 
nate Judge upheld the surrender as being valid and he also found that there was 
alienation by Peda Kanakamma. He would have in the ordinary course decreed 
the suit in favour of the plaintiff but for the fact that he found that Bolayya was 
in possession of the property ever since 1913 and that the patta was also transferred 
in his name and according to the Judge this possession was adverse, as in his opinion. 
the evidence relied on by the plaintiff to prove the, permissive character of the 
possession was not clear. He therefore dismissed the plaintiff’s suit, though he 
found on most of the issues in his favour, on the ground that as China Kanakamma 
could not have displaced the title of Bollayya by reagon of his adverse possession 
for more than twelve years, notwithstanding the surrender by Ghina Kanakamma 
in his favour the plaintiff was not entitled to recover possession of the property 
during the life time of Ghina Kanakamma. | ‘ . 

The plaintiff prèferred this appeal ppa the decision of the learned. Subor- 
dinate Judge and as stated above, the efendant filed cross-objections attacking 
the finding of the trial Gourt on the issue relating to illatom. 


We may dispose of the cross-objections first as the point raised by the cross- 
objections goes to the root of the case. If Bollayya’s illatom adoption put forward 
bv the defendant is true and the finding of the learned Judge is erroneous, the 
plaintiff’s suit must fail. We however, think that there are no reasons for differing 


completely negative the illatom adoption which is put forward. Immediately 
after the death of Govindu it is proved beyond doubt that the property was regis- 
tered in the name of Vecramma. exclusively without any protest or objection by 
Bollayya. After the death of Veeramma the properties *were divided between 
Peda Kanakamma and China Kanakamma as is evidenced by the partition 
list Exhibits A-11 and A-12. These partition lists were attested by D.W. 1 
though in the witness box he pretended that he was not able to read the 
letters. This is a very strong circumstance against the alleged illatom -adoption 
-put forward by the defendant. At -least - aftert-the- death of Veeramma, 
Bollayya shoul have put forward his illatom-adeption and hig right to a 


iT] TRIPURASUNDARA RAO 0. KOTAYYA (Satyanarayana Rao, 7.). 4l 


half share under the arrangement pleaded. ‘That would be the conduct of a person 

who had an undoubted right to a half of the inheritance of Govindu. It was only 
in 1913 for the first time after the death of Peda Kanakamma, the patta was trans- 
ferred jointly in the name of Bollayya and China Kanakamma. The learned 
Judge, in our opinion has given very cogent reasons to reject the oral testimony 
put forward on behalf of the defendant and for the reasons given by him and for 
the reasons we have given in this judgment, we agree, entirely with his conclusion 
that the illatom put forward is not true. 


We now come to the plaintiff’s appeal. There are really two questions raised 
in this appeal ; firstly, whether the view of the learned Judge that the possession 
of Bollayya from 191 as adverse is correct and secondly notwithstanding the 
adverse possession of Bollayya if true, is the plaintiff entitled to recover possession 
of the property dating his cause of action from the date of the deed of surrender 
on the basi of the civil death of Ghina Kanakamma which that surrender had brought 
ebout. If we agree with the contentions of the learned counsel for the appellant 
on the first point it is really unnecessary for us to deal with the second point’ But 
everr there, as the decisions of this Gourt stand, we think that if Bollayya’s adverse 
GET IE was established as against Ghina Kanakamma, the plaintiff would not 

entitled to displace the title and possession of Bolla and his son until after 
the death of China Kanakamma. It has been settled law so far as this Court is 
concerned that if a widow alienates a portion of her husband’s estate for purposes 
not binding on the estate and then surrenders the estate, the surrenderee would 
not be entitled to question the alienation and recover possession of the property 
until the death of the surrendering widow or the other limited owner. The leading 
case on the subject is Subbamma v. Subramaniam}, and there are other decisions in 
which this view was followed. ~ There is no difference in principle, in our opinion 
between the case of an alienation and a case where the title of the Limited 
owner became extinguished by operation of the statute of limitation. By reason 
of that adverse possession for more than 12 years the title of the limited owner. 
became extinguished by virtue of section 28 of the Limitation Act and the adverse 
Posteszor acquires a title good inst the limited owner. By virtue of the surrender 
if the surrenderee is not allowed tu displace the title of an alienee holding the pro- 
perty under an alienation which was not for a necessary binding purpose, it stands 
to season that on the same analogy a person who had acquired title, by adverse 
possession must also be o By acopting the device of surrendering the 
estate the widow cannot get round the effect of her inaction in not suing within 
time to recover possession of the property. This principle in our opinion, was the 
basis of the decision in Ramaypa v. Narasayya? which was followed by the lower Court, 
In that case the widow alienated the property for no binding purpose and the 
daughter who succeeded to the estate after the death of the widow did not sue 
to recéver possession of the property after getting rid of the alienation. After her 
right to bring the action became barred, the daughter surrendered possession of the 
property to the next reversioner who instituted a suit against the alienee to recover 
possession of the property alienated by the widow. Though it was not an alienation 
by the daughter who surrendered the estate, the learned judges who considered 
the point applied the priaciple of Subbamma v. Subramaniam}, and held that as 
tby the inaction of the daughter her right to recover possession of the property 
aiter getting rid of the alienation became extinguished it was not competent to 
the reversioner to sue to recover possession of the property until after the death 
of the daughter. By reason of the application of the statute of limitation there 
uso the right of the limited owner who surrendered the estate became extinguished 
und the reversioner was not itted to sue for possession and displace the title 
acquired under the law of limitation. On the same principle, we think that if 
he title of Bollayya by adverse possession is otherwise established, the plaintiff 
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would not be entitled to recover possession of the property until after the death 
of China Kanakamma. No doubt some of the other High Gourts have taken 
a different view from this Gourt and have held that in all cases the surrender will 
operate as the civil death of the limited owner and a cause of action accrues from 
that date. But in view of the decisions of this Gourt which have taken a contrary 
view, we think that we are bound to follow the principle of the decision in Aamayya 
v. Narasayya! and the decisions relied on in that case. 


This leads us on to the question of fact, viz., whether the possession of Bollayya 
was adverse or was merely permissive. In the written statement of the defendant, 
it was claimed that this Bollayya was in possession of the pro from the begin- 
‘ning, is., on the footing that he was the illatom son-in-law and that case has now 
been proved to be false. Curiously in the written statement of the defendant 
‘no attempt was made to show how and under what circumstances Bollayya came 
to be in possession of the properties in 1913 and on what basis he had applied for 
mutation of names in the revenue register. The evidence of P.W. 3 China Kana- 
ae in consonance with the pleading in paragraph 4 of the plaint and it 
1s to the effect that after the death of Peda Kanakamma, by reason of the persuasions 
4f Lakshmamma, the paternal aunt, she was obliged to permit them to enjoy the 
‘property. ae to her evidence, Lakshmamma represented that they had 
no dther means and that they should be permitted to continue in possession of 
the property which was conceded by China Kanakamma. Substantially to the 
same effect is the evidence of D,W. 1, the defendants own witness who was also 
an attesting witness to the partition lists of 1910 from which it is legitimate to infer 
that -he was acquainted with the affairs of this family from a long time. He says. 
that till Veeramma’s death she managed the property and that the partition was 
after China Kanakamma’s marriage. Later on he goes on to depose that Bollayya 
and China Kanakamma. were living ther for 7 or 8 years after Peda Kanaka- 
kamma’s death and they were enjoying the property jointly. This it is stated by the 
witness, was'with the consent of China Kanakamma, t.s., the possession and enjoy- 
ment of Bollayya and after his death that of his son the defendant, was with the 
consent of China Kanakamma. ‘This evidence certainly corroborates the evidence 
of China Kanakamma as P.W. 3. If the case of the defendant that Bollayya was 
in possession from the beginning is false and if there is no other explanation on 
record in the evidence to show under what circumstances Bollayya came to be in 
possession of the properties after the death of Peda Kanakamma es antl if 
the only explanation is that given by P.W. 3 corroborated as it is by D.W. 1’s evi- 
dence, we have no other option but to accept that explanation. No doubt the 
burden of proving that possession is permissive is upon the plaintiff but in our 
opinion he had discharged’ that burden if the evidence of P.W. and D.W.1 were 
to be accepted. We see no reason to reject that evidence. Attempt was made 
on behalf of the respondent to belittle the effect of the evidence of D.W. 1 but we 
see no ambiguity in the evidence of that witness as no attempt was made evep 
in re-cxamination to explain why that statement was made by the witness in the 
box. We must take it that the witness was fully alive to what he was speaking 
in the witness-box and made the statement that the enjoyment of Bollayya after 
the death of Peda Kanakamma was with the permission of China Kanakamma, 
Curiously the learned Subordinate Judge belittles the effect of this evi 
dence when he says that these two statements do not in his opinion mean anything 
more than that China Kanakamma did not object to their enjoying and that n 
does not necessarily mean that they enjoyed only as licensees. In our opinion 
the evidence certainly means that the enjoyment was with the consent not merely 
a negative attitude on the part of China Kanakamma of not objecting to thei 
enjoyment. We therefore disagree with the conclusion of the learned Judge tha 
the possession of Bollayya from 1913 was not permissive and find that his posses 
sion Was permissive an that it was with the consent of China Kanakamma. We 
therefore hold that it was open to China Kanakamma to terminate that permissive 
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possession and for the plaintiff to recover the property. We therefore allow the 
appeal and set aside the decree ofthe learned Subordinate Judge dismissing the 
suit and grant a decree in plaintiff’s favour as prayed for in the plaint with costs 
here and in the Court below. The mesne profits payable to the plaintiff by the 
defendant shall be enquired into by the lower Court under Orde: 20, Civil 
Procedure Gode. The memorandum of cross-objections is dismissed but without 
costs 


V.P.S. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l PRESENT :—Mr. JusTick SuBBA Rao. š 
P. M. Desappa Nayanim Varu and others .. Appellants * 


D. 
RamabHaktula Ramiah and others .. Respondents. 

Powwer-of-attorney—Construchon—Special power-of- attornsy to conduct a certain suit pending in a certain 
Court—Power to conduct the case in another Court when the plaint is returned for want of jurisdichon—lf can be 
inferred by implication. 

Where a special power-of-attorney confers an express power on a person to conduct a particular 
suit ding ın a particular Court and does not expressly the attorney for the purpose of con- 
ducing the litigation generally ın respect of the plaint ule properties, such a gencral poe 
cannot be inferred by necessary implication when the plaint in the swt is returned for want Ena 


dichon so asto entitle the attorney to engage an advocate and re-present the plaint toa different 
Court. 


Appeal against the decree of the Gourt of the Subordinate Judge, Chittoor, 
dated 1oth February, 1947, in O.S. No. 34 of 1945. 


C. S. Wenkatachariar and D. Ramaswami Atpangar for Appellants. 
U. Sethumadhava Rao for Respondents. : 
The Gourt delivered the following E 


JunomenT.— This is an appeal against the ee of the Court of the Subor- 
dinate Judge of Ghittoor dismissing the suit filed by the appellants on the ground 
that the presentation of the plaint was not valid. 

The suit was originally instituted in the Court of the District Munsif of Tiru- 
pathi. The plaint was signed by one G. Kanniah as the power-of-attorney agent 
of plaintiffs 1 and 2 and he also gave a vakalat in ihat capacity to an advocate 
practising in that Court. The District Munsif returned the plaint as he found that 
the subject-matter of the suit was beyond the pecuniary jurisdiction of that Gourt. 
The plaint so returned was re-presented in the Subordinate Judge’s Court, Chittoor. 
One Narayanaswami Naidu claiming to be the power-of-attorney agent of plain- 
tiffs 1 and 2 gave a fresh vakalat to the advocate on and June, 1945 and it was duly 
accepted by him. The defendants raised the contention that under the power- 
of-attorney given to Narayanaswami Naidu, no power was conferred. on him to 

age an advocate or conduct a suit in the Subordinate Judge’s Court. The 
learned Subordinate Judge accepted the contention of the defendants and dismissed. 
the suit. The plaintiffs have preferred this appeal.. 

The only question that arises in the appeal is whether, under the power-of- 
attorney given by plaintiffs 1 and 2 to Narayanaswami Naidu, he was authorised. 
to conduct the suit in the Subordinate Judge’s Gourt of Chittoor. The principles 
go ing the construction of a power-of-attorney are succinctly stated in Bowstead . 
on Agency (6th edition). The learned author says as follows at page 73 :=— 

“ Powers-of-attorney must be strictly pursued, and are construed as giving only such authority- 
as they confer expressly or by necessary implication. The following are the most important rules 
of construction. | 

(1) The operative part of the deed is controlled by the recitals. 
(2) Where authority is given to do particular acts, followed by gen 
words are restricted to what is necessary for the proper performance of e 
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(3) General words do not confer general pbwers, but are limited to the purpose for which the 
authority is given, and are construed as enlarging the special powers when necessary and only 
when necessary, for that purpose. = 

(4) The deed must be construed so as to include all medium powers necessary for its effective 

¢xecution.”’ 
Bearing the foresaid principles in mind, the power-of-attorney will have to be 
construed to ascertain whether under that document a particular power was given 
expressly or by necessary implication. As the point argued turns upon the cons- 
truction of the power-of-attorney filed in this case, it is as well the entire document 
is extracted : 

“ Special -of-attorney executed and delivered on 23rd November. 1948, by the following 
two dadividuals, namely, Palityagar Meghavarnam Nayanim Varu’s sons (1) Nayanim 
Varu and (2) Ponnuswami Nayanim Varu, Kshatriya Paliyagars, landlords, residents of the village 
of Nagari attached to Puthur sapere Chittoor, ‘Cuddapah registration district, in favour of 
Kasala Narayanaswami Naidu, son of Abbayi Naidu atias Mutyalu Naidu, Balija, cultivator, rendent 
of Kothuru, hamlet of Mangadu village, attached to the aforesaid registration sub-district, is as 
follows = 4 

We had filed a suit ee of lands and for recovery of past profits in O.S. No. 314 of 194 
on the file of the Court of District Munnf of Tirupati against one Ramabhaktula Ramayya ay 
others. As it is not possible for us to conduct the same personally on account of certain inconveni- 
‘ences, we have appointed you as our agent to carry on the said suit. We have here authorised 

to conduct on our behalf the entire proceedings which have to be taken in the sai ston the 
Ele of the Court of the District Munsif of Tirupati, to rn tl aii your signature on the vakelat- 
namahs, affidavits, petitions, comptomise-decrees and withdrawal memos, ctc., and file the mme 
into Court in the manner rou pea to take out execution proceedings as soon as the decree is 
Passed ‘in the aforesaid suit realixe the amount, to file a petition into Court and draw the 
amount, ctc., that may be realised on the aforesaid suit, to attend the Court, give evidence, etc., 
and file statements which may be found necessary. Without your knowledge or consent, we shall 
not make any other arrangements, in the above mut. In case we do so, they shall not be valid. As 
regards all the aforesaid matters that may ae ee eee our behai, we agree to the 


amc as ee name done by us personally. To this t us the special power-of-attorney 
c 


executed and ed by us as of consent ”. 
This power-of-attorney is a special power conferred on Narayanaswami Naidu 
for a particular purpose. It says that the plaintiffs filed O.S. No. 314 of 1943 
on the file of the Gourt of the District Munsif of Tirupathi and as it was not possible 
for them to conduct the same personally, they appointed Narayanaswami Naidu 
as an agent to conduct the said suit. He is also authorised to conduct the entire 
proceedings which have to be taken in the said suit. The document therefore 
confers an express power on Narayanaswami Naidu to conduct a particular suit 
pending in a particular Gourt. It does not expressly engage the attorney for the 
purpose of conducting the litigation generally to respect of the plaint schedule 
properties. But Mr. Ramaswami Aiyangar contended that such power must 
be inferred by necessary implication ; as, if the plaint is returned for want of juris. 
diction or for any other similar reason, some such power is necessary to enable the 
wer-of-attorney to re-present the plaint and conduct the suit in a proper forum. 
tf that were the intention of the parties they would have expressly conferred such 
power also. Further it cannot be assumed that the parties contemplated any 
such contingency as when the plaintiffs filed the suit they must have filed it only 
on the basis that that Gourt had jurisdiction to entertain and dispose of the suit. 
If the contention put forward on behalf of the appellants is accepted, the Court 
will be introducing new words in the power-of-attorney and also confer a new 
power on him. When the plaintiffs expressly authorised Narayanaswami Naidu 
to conduct a suit in a particular Court, I cannot hold that they intended to empower 
Narayanaswami Naidu to conduct that suit in any other Gourt. I am therefore 
constrained to hold, on a fair construction of the express words used in the power- 
of-attorney, that Narayanaswami Naidu has no power, under the Power-of-attorney 
to institute and conduct ‘the suit in the Subordinate Judge’s Gourt of Chittoor. 
In my view the conclusion arrived at by the Subordinate Judge is correct. The 

' appeal is dismissed with costs. 

V.S. S _ Appeal dismissed. 
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IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
PRESENT :—Mr,. Justice GHANDRA REDDI. 
Kamma Jogappa .. Appellant * 


v. 
Bacham Hanumakka e .. Resbondent. 


Guardians and Wards Act ( VITI of 1890), sections 47, (d) and 43—Ordar Sipe i a 
belies ao Coar irira anini When cox be bad Order aol (alliage eoh 30 — à ; 
Under clause (d) of section 34 of the Guardian. and Wards Act, a guardian can be phat eal to 
pry into Court only such amounts as are shown to be the balance due on accounts. This only means 
that the ian can be called upon to bringinto Court amounts admittedly due from him. Under 
thet section be cannot be called upon to produce such amounts as may be found due from him ona 


taking of corect accounts. When an order is pawed directing the guardian to bring into Court 
amounts not admitted to be due it has to be treated as an order under section 49 of the Act and 


an appeal would le under section 47 of the Act against that order 
Harikrishaa Chettiar v. Govinderajulu Naicker, (1925) 50 M.L.J. 273, followed. 

Appeal against the Order of the District Court, Anantapur, Dis. No. 5615, 
dated grd September, 1948, in O.P. No. 72 of 1940 on its file (C.R.P. No. 1524 of 
1948 converted into A.A.O.). 

A. Bhujanga Rao and D. R. Krishna Rao for Appellant. 

E. Venkataramana Rao for Respondent. 

The Court delivered the following 

JupomeNnT.—By this petition, a person who was appointed the property guardian 
ofa minor cn 8th January, 1942, in O.P. No. 72 of 1940, seeks to revise the order 
of the District Judge, Anantapur, dated grd September, 1948, calling upon him 
to bring some amounts said to belong to the estate of the minor into Gourt. At 
the outset the counsel for the respondent, who is the mother and the personal guar- 
dian of the minor, has raised a preliminary objection to the maintainability of the 
revision petition. In order to get over this difficulty a petition has been filed by 
Mr. Bhujanga Rao on behalf of the petitioner to convert the Civil Revision Petition 
into a Civil Miscellaneous Appeal under section 43 of the Guardians and Wards 
Act, 

In order to appreciate the preliminary objection and the contention raised 
in this petition it is necessary to set out briefly a few material facts. By the order 
of appointment the petitioner was directed to file accounts for each year on or 
before the 5th day of July, and not to invest any amount belonging to the estate 
of the minor in any concern without the sanction of the Gourt. In pursuance of 
those directions the petitioner was filing accounts every year before the 5th of July, 
and they were being scrutinised and passed up to the end of 1946. In July, 1947, 
the District Judge, as a result of scrutiny of the accounts filed by the petitioner, 
passed certain remarks and called upon the petitioner to offer an explanation in 
respect thereof. Accordingly the petitioner filed a memo. giving explanation on 
all the matters referred to in those remarks. It is not in evidence as to what 

Bhappened to that memo. Ultimately the District Judge framed charges against 

ahe petitioner, and some of the items involved in the order under revision were 
also the subject-matter of thore charges. An explanation was offered by the 
yetitioner, but without considering it, the District Judge removed the petitioner 
yn 24'h February, 1948, and directed him to hand over of the estate to the 
ficial Receiver who was appointed as property guardian in his place. 

As against the order dismissing him, the petitioner preferred C. M. A. No. 

89 of Ya48, which was ultimately dismissed by a Bench of this Gourt. Subse- 
quently, he handed over charge to the Official Receiver as directed by the order 
f his removal. On 12th July, 1948, the petitioner was required to appear in 
tourt with account books. Pursuant to this notice he appeared in Gourt and 
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filed a memo, stating that accounts had already Been filed into Gourt. Notwith- 
standing this, the petitioner was called upon to show cause why he should not be 
fined for disobeying the previous order of the Court calling upon him to file accounts 
into Gourt, and ultimately he was fined in a sum of Rs. 25 in spite of his expla- 
nation. Subsequently, that is, on 13th August, 1948, the petitioner was required 
to submit a list of debtors to the estate, which direction was complied with by him. 
On grd September, 1948, the order under revision Was made by the learned 
District Judge calling upon him to bring into Gourt the various amounts mentioned 
a that order. It is against that order that the present Civil Revision Petition is 


In view of the application filed by Mr. Bhujanga Rao for converting it into 
an appeal, which I am inclined to allow for the reasons mentioned hereunder, 
it is unnecessary for me to consider the soundness of the preliminary objection. 


In order to ‘appreciate the questions arising in this case, it is necessary to refer 
to certain provisions of the Guardians and Wards Act. Section 34 provides : 

“ Where a guaidian of the property of a ward has been appointed or declareed by the Court 
-and such guardian is not the Collector, he shall— 

(a) Ifso required by the Court, give a bond as nearly as may be in the prescribed form, to the 
Judge of the Court to enure for the benefit of the Judge for the time being, with or without sureties, 
as may be prescribed, engaging duly to account for what be may receive mm respect of the property 
of the ward, 

(b) if so required by the Court, deliver to the Court within six months from the date of his 
appointment or declaration of the Court or within such other time as the Court directa, a statement 
of the immoveable property belonvinu to the ward, of the money and other movable property which 
he has received on of the ward up to the date of delive, ing the statement, end of the debts 
due on that date to or from the ward ; 

(c) if so required by the Court, exhibit his accounts in the Court at such times and in such 
forms aa the Court from time to time directs ; 

(d) ifso required by the Court, pay into the Court at mich time as the Court directs the balance 
due from him on these accounts, or so much thereof as the Court directs ; and 


Jo- spp for the maintenance, education and advancement of the ward anå of such person: 
as are dependent on him, and for the celebration of ceremonies to which the ward or any of those 
persons may be a , Such portion of the income of the property of the ward as the Court from time 
to time direcis, and, if the Court so directs the whole or any part of that property.” 

The only relevant provision of section 34 that applies to.this case is the one 
contained in clause (d). Another section of the Act which has bearing on thi: 
case is section 43, su se (1). It reads thus: 

“ The Court may, on the application of any person interested or of its own motion, make ar 
order regulating the conduct or proceedings of any guardian appointed or declared by the Court.” 
Section 47 provides for appeals against orders passed under certain sections of the 
Act, but section 34 is not one such. Section 48 lays down that save as provide 
for by section 4 of the Act and Order 43, rule 1, Givil Procedure Gode, the order: 
passed under this Act shall be final and shall not be liable to be contested by sui 
or otherwise. 


: First I will consider whether the order passed by the learned Judge fall 
under any of the provisions of section 34 of the Act. As I have already observed 
the only relevant provision of section 34 is the one contained in clause (d). Unde 
clause id), a guardian can be adi to pay into Gourt only such amounts as ar 
shown to be the balance due on the accounts. This only means thai the guardia» 
can be called upon to bring into Gourt amounts admittedly due from him. Unde 
that section he cannot be called upon to produce such amounts as might be foune 
duc from him on a taking of correct accounts. The remedy against a guardia 
who had not properly accounted for the amounts received by him is the one pro 
vided in sections 35 and 36 of the Act. That this is the correct position is see 
from the decision of Venkatasubba Rao and Madhavan Nair, JJ., in Harikrishn 
Chettiar v. Govindarajulu Naicksrt, 
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In that case the prop guardian was called upon to deposit into Court a 
sum much larger than that tted in the accounts. The question arose whether 
the Gourt had jurisdiction to do so. The learned Ju on a consideration of the 
relevant sections of the Act, came to the conclusion that the Gourt had no juris- 
diction to direct the guardian to bring into Gourt any amount larger than that 
admitted in the accounts and held that such an order would be a nullity as having 
been made without jurisdiction. J. was pointed out by them that if the property 
guardian was sought to be made liable for a larger amount than that admitted 1 
the accounts, that could be decided only in a regular suit and could not be disp 
of under section 34 (d) of the Act. To the same effect is the decision in Subbarami 
Reddi v. Pattaburam', where Phillips and Madhavan Nair, JJ., held that the Gourt 
had no jurisdiction to hold an enquiry and ascertain what amounts were due by 
the guardian under section 34 of Act, and the remedy of a ward who wanted 
to get more than the amounts admitted in the accounts was to proceed by way of 
suit. So the order cannot be treated as one passed under section 34 of the Act, 


Then I have to consider whether this order can be treated as one falling under 
any other provision of the Guardians and Wards Act. It was pointed out in Han- 
krishna Chettiar v. Govindarqjulu Naicksr?, that cases like this can be brought ‘under 
section 43 though it might involve a strained construction of section 43. In this 
context the observations of the learned Judges at page 277 of the report are 
apposite : 

“Tf it is absolutely necessary to find this power somewhere within the four corners of the Act, 
enon d; by straining it somewhat may be pressed into service. The first clause of that section 
us - 


‘ The Court may on the application of any person interested or of its own motion make an order 
ae entire om the conduct or i of any guardian appointed or declared by the Court.’ It 
may not be quite the right thing to say that an order of the kind under discussion is ‘an order - 
lating the conduct of procerdings’ of a guardian. But it is only by construing these words in this 
rather wide sense, that we can find justification in the Act for the view that has been uniformly adopted 
in the cases cited to us, that such an order as this is within the competency of a Court acting under 
the Guardians and Wards Act. There is, however, this much to be said for this view, that the order 
in that case 1s not final but is appealable. The preliminary objection thus fails.” 


The learned Judges in that case, though not without considerable hesitation, treated 
the order as one falling under section 43 of the Act which is appealable under sec- 
tion 47 of the Act. I express my respectful agreement with the observations made 
by the learned Judges in that case. For the same reasons given by the learned 
Judges in that case for treating it as proceedings under section 43 of the Act, I con- 
sider the order under revision as one passed under section 43 of the Guardians and 
Wards Act and hold that an appeal lies against that order under section 47 of the 
Act. 


Now dealing with the merits of the case, tHis is a case which calls for inter- 
ference with the order of the lower Gourt. It is scarcely necessary for me to state 
that some of the directions contained therein are perverse. 


As regards the first item, I must state that without considering whether the 
whole or any portion of the sum of Rs. 1,154-1-5 towards maintenance and 
Rs. 675-14-6 towards clothes and certain quantities of paddy were paid by the 
petitioner to the mother and personal guardian of the minor, the learned Judge ought 
not to have called upon the appellant to bring the whole amount of that item into 
Court. It is true that no application was made as contemplated in clause 2 of 
the order of appointment for making: suitable provision for maintenance of the 
minoi and his mother. But there is no indication in that clause as to who should 
make the application for making this provision. No doubt the property guardian 
was under no obligation to pay any amount to the personal guardian for the main- 
tenance of the minor and herself. But as the amounts were actually paid by him 
in this behalf and as already an application was pending before him for making 
suitable provision, the trial Gourt ought not to have required the petitioner to 
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deposit the whole amount into court without deciding the question whether any, 
and if so, what amounts were paid by him into the hands of the guardian for their 


maintenance. 


The second direction in that order relates to a sum of Rs. 845-14-2 said to have 
been advanced by the appellant to several persons without obtaining the permis- 
sion of the Court. The third item in the ordet is a sum of Rs. 80 paid to one 
Panyam Sesha Sastri on 5th March, 1937, for reciting Nalacharithram, without 
obtaining the sanction of the Court. These two items stand altogether on a differ- 
ent footing. The property gurdian was not authorised to lend out moneys without 
the sanction of the Court, and if he had done so, he did it at his own risk, and the 
Court was justified in calling upon him to bring into Gourt such amounts. Mr. Bhu- 
janga Rao the counsel for appellant, represents that the promissory notes 
covering the amounts which were directed to be deposited into Court were handed. 
over by his client to the Official Receiver. If that is so, he is certainly entitled to- 
get back these promissory noces and they wilt be returned to him. The appellant 
will be entitled to realise the same for his own benefit in view of the fact that he is 
required to deposit the amounts covered by these documents into Court. The 
time for making this deposit ia extended by a month from this date. As regards. 
the third item, as it was incurred withour sanction of the Court, the property 
gtiardian did it at his own risk and he has to comply with this direction of the lower 
Court. 

Coming now to the last direction, I must say that it is a very curious one. I 
am not able to understand what the learned Judge means by requiring the property 
guardian to produce into Court jewels which are said to be in the possession of 
the personal guardian. It is no part of his duty to bring into Court all the proper- 
ties that are in the possession of the personal guardian. The trial Gourt if it was 
satisfied that there were any properties belonging to ihe estate in the possession 
of the personal guardian ought to have called upon the personal guardian to bring 
the properties into Gourt. The lower Court acted most arbitrarily, to say the 
least, in issuing this direction. So this direction also must be set aside. 


The appeal is allowed to the extent indicated above. In other respects the 
appeal is dismissed. Each party will bear his own costs. 


V. S. Appeal allowed in part. 


IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
, PRESENT :—MR. Justicg BALAKRIBHNA AYYAR. 
Kollapara Pullayya alias Pulleswara Rao and another .. Appellani* 


U. 

Nalla Subbamma .. Respondent. 
Insolvencyp—Adjudication of father—Creditor proceeding against sans—Official Receiver, whether necessary 
When a father of a Hindu joint family is AE E A BE E BA a creditor of the famil can pro- 

cced against the shares of the sons so long as they have not boen i of by the Official 

in the exercise of the right of the father hi to sell the shares of the sons under certain circume 

stances. In such a cast the sons cannot compel the creditor who has obtained a decree to implead 

the Official Receiver in the execution proceedings. 
Appeal against the Order of the Gourt of the Subordinate Judge, Eluru, dated 
21st October, 1948, in A. S. No. 207 of I (A. S. No. 316 of 1947, District Court 

Eluru) preferred against the order of the District Munsiff’s Court, Tanuku, in. 


E. A. No. 177 of 1947 in O. S. No. 377 of 1942. 
V. Parthasarathi for Appellant. 
FE’. Bhimasankaram for Respondent. 
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The Gourt delivered the following 


Jupement.—The first objection taken is that the Official Receiver should 
have been impleaded as a party and that the omission to do so renders the execution 
proceedings .incompetent. Now in a joint Hindu family consisting of a father 
and sons there are three categories of rights (1) the share of the father, (2) the 
share of the sons, (3) the capacity ‘of the father to sell the shares of the sons under 
certain circumstances. When a father is adjudicated insolvent, only rights which 
belong to categories 1 and 3 vest in the Official Receiver but not the rights in cate- 
gory 2. And it is open to a creditor of the family to proceed against the rights 
comprised in category 2 so long as they have not been disposed of by the Official 
Receiver in exercise of: the right in category 3. In the present case, therefore, 
there is no bar to the shares of the sons being proceeded against. The sons cannot 
compel the decree-holder to implead the Official Receiver. If the Official Receiver 
thinks it necessary to do so, it is for him to take steps to be brought on record. 


The second objection taken, namely. that the Court should not have amended 
the order it made on 14th July, 1943, in I. A. No. 1354 of 1942 is without substance 
since it is clear that the Court was only rectifying its own mistake which has appa- 
rent on the face of the record and this too was done after notice and when no objec- 
tion was filed. This civil miscellaneous second appeal is dismissed with costs. 


K. G. — Appeal dismissed. 
IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice BASHEER AHMED SAYEED. 
Ramdayal Rameswarilal .. Petitionsr* 


U. 
Vissamsetti Chandra Narasimham .. Respondent. 
Arbitration Act (X of 1940), Sechon 34—Diseretion of Civil Court to stay suid—Contraci—Incor poration 
of terms by reference to other contracts. 
In a suit for damages for non-performance of contract, the defendant took out an application 
to have the suit stayed on the ground that the terms of the contract provided for settlement of 
disputes by reference to arbitration. The suit contract made specific reference to the supply of 


goods manufactured by a particular mill and also contained a stipulation that the terms and 
conditions should be as per the contract of the said mill. 


Held, that the terms of the contract of the said particular mill, whick provided for <eitkement 
of disputes by reference to arbitraticn, should be deemed to have been incorporated into the terms 
of the contract between the parties and that it is a fit case for reference to arbitiation as ignorance 
of the plaintiff as to the terms and conditions of the contract and the defendant's failure to reply to 
the suit notice are not valid grounds to refuse to exercise the Jurisdiction vested in the Court to 
stay the suit and refer the parties to arbitration. 

Case-law discussed. 

Petition under section 115 of Act V of 1 oe praying that the High Court will 
be pleased to revise the order of the Court of the Subordinate Judge, Vijayawada, 
in G. M. A. No. 110 of 1949, dated 23rd Feb » 1950 (G. M. P. No. 386 of 1949, 
in O. S. No. 702 of 1948, D. M. G., Viavawads). 

N. Rammokan Rao for Petitioner. 

V. Parthasarathy for Respondent. 

The Gourt delivered the following 

Jupcment.—The petitioner in this petition is the defendant in O. S. No. 702 
of 1948 on the file of the District Munsiff’s Gourt at Vijayawada. The plaintiff 
in that suit claimed damages against the defendant for non-performance of the 
contracts entered into between the parties. The defendant took out an applica- 
tion under section 34 of the Arbitration Act to have the suit stayed on ihe ground 
that the terms of the contract contemplated a settlement of disputes between the 
parties by reference to arbitration. The learned District Munsiff did not agree 
with the contention of the defendant, and even so, the learned Subordinate Judge 
eee OE SEE ot 
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upheld the decision of the learned District Munsiff. This petition is therefore 
preferred against the order of the learned Subordinate Judge. 

It is useful in this connection to refer to the actual terms of the contracts entered 
into between the parties (Exhibits A-1 and A-2). After setting out the name of 
the seller, the name of the buyer, the o quantity, rate, place of delivery, 
` time of delivery, terms of payment, etc., the written contract which is signed by both 
the parties sets out in the clause marked N.B. that the terms and conditions should 
be as per Nellimarla or Chittavalsah Jute Mill Gompany’s contract. Below tbis, 
further particulars are set out which are to this effect, viz., 

‘ Settlement against contract No. 72, dated 21st March, 1947, at the rate of Rs. g2-0-6 pet 
hundred bags only ”. 

These contracts are for the supply and purchase of empty gunny bag? 

manufactured by H. D. Nellimarla or Chittavalsah Jute Mills. This is specifically 
mentioned in the contracts against column 3. In view of the contents of these 
contracts wherein specific reference is made to the supply of goods manufactured 
by a particular mill and wherein there is a stipulation that terms and conditions 
should be as per the contract of the said Nellimarla or Ghittavalsah Jute Mil 
Company, it cannot be contended for a moment that the plaintiff was not awar 
of the terms and conditions under which the goods were supplied by the Nellimarla 
or Ghittavalsah Jute Mills. Besides, it is in evidence that the plaintiff has been 
dealing with such goods manufactured by the said mills, though he has been 
purchasing the same, as per his own evidence through brokers. It cannot be said 
that he was a stranger to transactions of the type in question. Both the parties 
must be stated to be in the full know of the terms and conditions under which 
supplies and purchases of the products manufactured by either Nellimarla or Chitta- 
valsah Jute Mill Gompany are made by those who have dealings in gunny bags 
manufactured by the said mills. When such is the background, and when there is a 
specific stipulation, which invites the particular attention of the signatories to 
the contract to the fact that the terms and conditions should be as per Nellimarla 
or Chittavalsah Jute Mill Gompany’s contract, surely there can be no substance 
in the contention of the plaintiff that he was not aware of what exactly were ihe 
terms and conditions under which the products manufactured by the said two 
Mills were being supplied or sold in the market. Ignorance on the part of the 
plaintiff, of the terms and conditions under which such sales are made by the 
said manufacturing companies appears to be one of the reasons why the learned 
District Munsiff refused to exercise his discretion in staying the suit as required 
by the defendant. The other reason which has been relied upon by the learned 
District Munsiff in refusing to stay the suit as prayed for by the defendant appear 
to be that the plaintiff gave notice before filing the suit, and that the defendant 
did not choose to send any reply to the threat of the plaintiff held against the 
defendant that he would file a suit if es were not paid. ‘These two reason: 
referred to above can hardly be said to be sufficient for the District Munsiff to refuse 
to exercise the jurisdiction which is vested in him under section 34 of the Arbitra- 
tion Act. In my opinion, the learned District Munsiff was not correct in having 
taken the attitude which he did on these two very flimsy grounds. 


Even so, the learned Subordinate Judge while upholding the decision of the 
learned District Munsiff has not approached the question from the backgrounc 
that was available to him and as evidenced by the terms of the contract. As the 
contract after setting out the relevant particulars that have usually to be incor: 
porated in any contracts between the parties who deal in the purchase of good: 
manufactured by the Mills refered to above, has definitely stipulated that the fur 
ther terms and conditions of the contract should be those that have been laid dowr 
in the contract of the Nellimarla or Chittavalsah Jute Mill Company, there is nc 
sufficient ground for the learned Subordinate Ju to come to the conclusior 
that the terms of the contract of the Nellimarla or Chittavalsah Jute Mill Company 
did not get incorporated in the terms of the suit contracts. Ifit was not the inten 
tion of the parties that the terms of the Nellimarla or Chittavalsah Jute Mill Gom 
Pany’s contract were to be incorporated there was absolutely no reason wh 


f 
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such a stipulation should have been enteréd into in the suit contracts, especially, 
after all the relevant particulars which would ordinarily be sufficient for a contract, 
had been entered up. As already observed, ihe ground that the plaintif was not 
aware of what exactly were the terms and conditions of the contracts of the said 
mills is not tenable. In the other hand, it was incumbent upon the plaintiff who 
was entering into a contract with the defendant to have acquainted himself with 
the exact terms and conditions under which the goods were being sold or supplied 
by the said two companies, when there was a stipulation as to the terms and condi- 
tions of the contract. 


The learned Subordinate Judge however hsas relied on the decision reported 
in Ramlal Murlidhar v. Haribux Puranmull!, which follows Chatturbhuj Chandunmull v. 
Basdeodas Daga? abd Kedarnath Babulal v. Sumpatram Doogur*. I have read through 
. these decisions, and I do not think the facts as disclosed by the present suit con- 
tracis are the same as those that are considered in these decisions. In my view, 
they do not apply to the present case. On the other hand, the learned counsel for 
the petitioner has relied upon Temperley Steam Shipping Co. v. Smyth & Co.*, Vali Maho- 
med Ayoob v. Shamdeo*, and Mohanlal v. Bisserlal®. On a perusal of these authorities 
telied upon by the learned counsel for the petitioner I am inclined to agree with 
the rulings laid down in these decisions, as the facts in those cases are on all fours 
with the facts in the present case. They furnish the proper rule of construction to 
be followed in such circumstances as those that obtain in the present case. There 
is of course no direct authority of this Court on the point at issue. My attention 
has however been drawn to a recent decision of my learned brother, Raghava Rao, J., 
which has not yet been reported. That decision is in A. A. O. No. 146 of 1948. 
I have read through that judgment, which has turned upon different points which 
are not relevant to and have no bearing on the facts of the present case. I must 
however mention in this connection, that two of the important decisions cited by 
the learned counsel for the respondent, namely, G. Freeman & Sons v. Chester Rural 
Disirict Council”, and T. W. Thomas @ Co., Lid. v. Portsea Steamship Co., Lid.®, and 
which are referred to in Ramlal Murlidhar v. Hartbux Puranmull1, Chaturbhuy Chandunmull 
v. Basdeodas Daga? and Kedarnath Babulal v. Sumpatram Doogur®, are clearly distin- 
guishable from the facts that obtain in the present case. It may also be stated 
dhat T. W. Thomas & Co., Lid. v. Portsea Steamship Co., Lid.® does not refer to an 
earlier decision in Temperley Steam Shipping Co. v. Smyth @& Co.,4 the principle of 
which decision is acceptable to me as doing justice to the circumstances of the 
present case, and I hold that the terms of the contract of the Nellimarla or Chitta- 
valsah Jute Mill Company got incorporated into the terms of the suit contracts. 


Mr. Parthasarathi, learned counsel for the respondent invited my attention 
to the observations of in Kedarnath Babulal v. Sumpatram Doogw*, and also to the 
observations made by the learned author Sircar in his commentaries on the Arbitra- 
tion Act at pages 292, 293 and 301, wherein it has been stated whenever there is 
an ambiguity with regard to the actual terms of the contract the jurisdiction of 
the Gourts ought not to be ousted. On the facts of the present case, I do not 
think that there is any ambiguity at all with regard to the terms of the contract, 
30 as to justify my adopting the ruling in the authorities cited by the learned counsel 
for the respondent. The circumstances of the present case as set forth above 
justify the construction that the terms and conditions of the Nellimarla or Chitta- 
valsah Jute Mill Company did become incorporated into the terms of the suit 
contracis. 


The next point urged by learned counsel for the respondent is that in so far 
as the judicial discretion has been rightly exercised by the Courts below, there is 
no scope for this Gourt to interfere in revision with the orders passed by the two 


1. (1994) I.L.R. 61 Cal. 702. š A.I.R. 1930 Cal. 774- 

2. (1920) I.L.R. 47 Cal. 799. A.LR. 1947 Bom. 268 : 48 Bom. L.R. 686. 
3. (1920) I.L.R. 47 Cal. 1020. r, a 1 K.B. 783. 

4. (1905) 2 K.B. 791. 1g1a@) A.C. I. 
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Courts below. I am afraid I cannot agree with this contention of the learned. 
counsel for the respondent. I do not think, as already observed, that the Gourts 
below have exercised the jurisdiction vested in them in a proper manner, on the 
facts of the case. I do not think there is any substance in the contention of the 
respondent that there is no proper agreement for submission to arbitration. The 
terms and conditions in question do constitute a sufficient’ agreement to refer to 
arbitration. Taking the entire circumstances of the case, J am inclined to hold 
that the defendant is entitled to the benefit of the terms of the contract which, have 
been stipulated between him and the plaintiff, and it is a fit case wherein the 
matter should be referred to arbitration as per the agreement between the parties, 
and there will therefore be a stay of the suit under section 94 of the Arbitration Act. 


In the result, the revision petition is allowed with costs. 
V.P.S. ——___—— Petition allowed. 


IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
PRESENT :—Mr. Justice SOMASUNDARAM. 
Kothapalli Raghaviah .. Petitioner* 


U. 
The State .. Respondent. 
Madras Maintenance of Public Order Act (I g 7), section 2-A—Conviction unde — When sustainab lt 
—FProof of detention of person— Evidence Act (I of 1872), sections 64 and 65. 
A could he convicted under section 2-A of the Madras Maintenance of Public Order 


Act only if he knowing or having reason to believe that an order for detention had been passed in 
respect of the person said to have been harboured by him, harboured such person. 


Any order passed by the Government for detention should be proved by the order itself being 
filed, because no secondary evidence of the order is permissible without the conditions in section 65, 
Evidence Act, being satisfied. The evidence of the newspaper in which it was stated that a person 
was wanted is not sufficient, cspecially when knowledge or reason to Lelieve has to be proved by the 
prosecution. 

Easwaramurthy Gourdan v. King- - M.L.J. : L.R. 71 I.A. 89 :I 
Sia et cl on nee Emperor, (1944) 1 J. 515 71 3 :I.L.R. (1945) 

Petitions under sections 435 and 439 of the Gode of Griminal Procedureg 
1898, praying that the High Gourt will be pleased to revise the order of the Gourt 
of the Sub-Divisional Magistrate of Tenali, dated 31st October, 1949, and passed 
in G. A. No. 166 of 1949, preferred against the order of the Court of the Stationary 
Sub-Magistrate of Repalli, in G. G. No. 438 of 1949. 


A. Ramachandran for Row and Reddy for Petitioner. 
The Public Prosecutor (V. T. Rangaswarm Atpangar) on behalf of the State. 


The Gourt made the following 


ORrDER.— The petitioner in this case has been convicted for an offence under 
section 2-A of the Madras Maintenance of Public Order Act, 1947, and sentenced 
to six months’ simple imprisonment by the trial Gourt which was reduced to 3 
months by the appellate Court. 


The petitioner can be convicted under section 2-A only if he knowing or having 
reason to believe that an order for detention has been passed in respect of the person 
who is said to have been harboured by the petitioner, harboured him. The order 
of detention passed by the Government has not been filed in this case. Under 
section 64 of the Evidence Act, the order must be proved by filing an order itself. 
No secondary evidence of the order is permissible unless the conditions mentioned 
in section 65 are satisfied. It is not the case of the prosecution that their actior 
falls within the scope of section 65, Evidence Act. ce evidence of the newspa 
in which it was stated that a person was wanted is not sufficient, especially when 


* Cr.R.C. No. 1505 of 1949. 22nd November, 1950- 
(Cr.R.P. No. 1424 of 1949). See 
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knowledge or reason to believe has to be proved by the prosecution. ‘The case is 
covered by the Privy Gouncil ruling in Kaswaramurthy Goundan v. Ring-Emperor}. 
The conviction and sentence are set aside and the accused is acquitted. 
K.G. Petition allowed: 


IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
PRESENT :—MR. Justia PANCHAPAKESA AYYAR. 
Vellai Pillai .. Petitoner*. 
f Act (1 1872), section 106—Applicability esumpiton wader—Delivery of goods to 
carrier io be hooked “hes Hey OO aa oe of Pa i i a eiA by carmier—Fffect 
Where goods have been entrusted to a carrier for being booked and he fails to book them and 
they are lost, he is in especial knowledge and is bound to explain their missing under section 106 
of the Evidence Act and when he fails to explain, the presumption under section 106 of the 
Evidence Act can be applied against him. 
Altygalis ve The King, (1996) 71 M.L.J. gar (P.C), distinguished. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Gourt will be pleased to revise the order of the Second 
Presidency Magistrate of the Gourt of the Presidency Magistrates, G. T. Madras, 
dated 31st October, 1950, in G. C. No. 3602 of 1950. 


V. Rayagopalachariar and B. Santhalingam for Petitioner. 
The State Prosecutor (S. Govind Swaminathan) for the State. 


The Court made the following 


OrpeR.—I have perused the records and heard Mr. V. Rajagopalachariar, 

for the petitioner and the State Prosecutor contra. Mr. Rajagopalachariar 
that the lower Gourt erred in applying section 106 of the Indian Evidence Act 
to the facts of this case and relied on the ruli of the Privy Council in Atiygalle v. 
Ths Kng’. I have looked into that ruling. It relates to an illegal operation on a 
woman for abortion by a doctor called Attygalle and says that merely because the 
doctor was alone with the lady in the same room where the abortion took place, 
he cannot be asked to prove that he did not perform an illegal operation for abortion 
on her. Butitis obvious that the facts, here, are quite different. A woman usually 
«delivers her own baby or has her own abortion. y person, even a doctor, present 
alone with her at the time of the abortion cannot be said to have that fact To 
within his knowledge, as she is the person having the fact especially within her 
Knowledge. Here, corrugated sheets are in question and they cannot disappear. 
by themselves. So the petitioner to whom they had been delivered and which he 
wanted to book by signing in the requisite form and eventually failed to book 
was in especial knowledge and was bound to explain their missing under section 106 
of the Indian Evidence Act. As he failed to explain and as he was a carrier, the 
ption was rightly applied inst him and he was convicted properly under 
ion 407, Indian Penal Code. f confirm the conviction. I may add that the 

wrivy Gouncil itself did not give leave to appeal in the Attygalle case*, 


It was urged next that the sentence was too severe under all the circumstances 
ind that as there is an independent civil liability on the part of the petitioner for 
he goods, I might reduce the sentence. After ing the learned State Prosecutor 

«lso on the point, I reduce the sentence to the period of rigorous imprisonment 
already undergone and a fine of Rs. five hundred (Rs. 500) or, in default, further 
igorous imprisonment for three months. Time is given till g p.m, on 20th April, 
951, to pay the fine into the lower Court. 


V.S. — Petition dismissed. Sentence reduced, 
1. (1944) 1 M.L.J. 515: L.R. 71 I.A. 8g: Q. (1936) 71 M.L.J. gar (P.G). 
L.R (1945) Mad. 237 (P.C.). 
~ *Cr.R.C No. 19301 of 1950. 28th March, IQ5I. 


(Cr.R.P. No. 1229 of 1980.) 
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IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SOMASUNDARAM. ‘ 
Intoor John .. Appellant* 


U. 


State .. Respondent. 

Penal Code (XLV of 1860), section i eae caused by rash and nagligent driving of a double bullock 
cari— When an offence under section 304-1. 

Simple lack of care such as will constitute civil lability is not enough to prove a charge of 
homicide by negligence. For the purpose of Criminal law there are degrees of negligence and. 
a very high deg. ee of ak isrequired io be proved before a charge under section go4-A of 
the Penal Code is established. 


The driving ofa double bullock cart by letting loose the reins of the bulls and racing with 
another double bullock cart at a time of the day when tLe road was likely to be used frequently by 
others, amounts not only to rashness but also to negligence on the part of the driver Ifin the 
course of such driving a child bits against the wheel, sustains a fall and dies duc to a basal 
fracture of the skull, death is directly attributable to the act of the driver and the offence under 
section 304-A of the Penal Codc is made out. g 

Appeal against the order of the second Presidency Magistrate, G. T., Madras, 
of the Presidency Magistrates for Madras, in E. E. No. 980 of 1950. 


M. Damodaram Naidu for Appellant. 
The State Prosecutor (S. Govind Swaminathan) for the State. 
The Gourt delivered the following 


JupomeNnr.—The appellant in this case has been convicted by the Second 
Presidency Magistrate for an offence under section 304-A and sentenced to nine 
months rigorous imprisonment. 

The appellant is a cart driver employed by the Madras Corporation for driving 
double bullock rubbish cart. On the gist January, 1950, at about 10-30 a.m., the 
appellant and D. W. 1 another bullock cart driver of the Corporation were drivi 
the carts along Kathivakkam High Road. They were driving at a ean ed 
racing with one another one trying to overtake the other. The evidence of P. Ws. 1 
and 3 who are eye witnesses shows that the two drivers were not only driving bullock 
carts at terrific speed and racing with one another but the appellant let loose the 
reins of the bulls and was whipping the animals with a view to overtake the other 
bullock cart. Suddenly a cry was heard ‘ child, child’ and then when the bullock 
cart was made to stop, they found a child under one of the wheels of the accused’ s 
cart. It was taken out and it died within a few minutes thereafter. The appellant 
himself made a statement to the police which is, Ex. P-2 in the case. In it without 
admitting his reckless and rash driving he speaks to other facts in the case as to how 
the child came and hit itself on the right side of the wheel and that the right whee} 
of the cart ran upon the child from the hip to the breast. P.W. 2, the doctor, whc 
conducted the post mortem examination found the following injuries : 


“ (1) An abrasion over the inner aspect of the left wrist 2 inches by one inch, 


(2) There was extravasation of blood over the left nde of the skull on the head. There was: 
fissured fracture of the left side of the ral bone extending to the base of the skull. The stomach 
was cmpty. In my opinion the d would appear to have died of basal fracture of the skuli 
The injury to the skull is necessarily fatal. The injury could have been caused by being hit anı 
knocked down by a cart.” 

In cross-examination he says that there was no evidence of any cart whee 
having run over the body either on the skull or over the chest of the boy. Hi 
opinion regarding the death of the child is that it is due to the basal fracture of the 
skull and that the mere hitting of the cart might not have caused the fracture but it i 
the consequential fall that would have caused it. On these facts the learned secon 
Presidency Magistrate convicted the appellant of an offence under section 304-A 


It is contended by learned counsel for the appellant that the medical evidenc 
shows that the wheel could not have run over the body of the child as the base 
ee re ga ee ee 


* Cr. App. No. 469 of 1950. rath December, 1950. 
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fracture was due to the fall of the child and not directly due to the hitting and the 
appellant cannot be convicted under section g0g-A. It is further contended that 
the witnesses would not have seen the accident but were drawing on their imagi- 
nation. ‘Taking the second point first the witnesses are disinteresied and nothing 
was suggested in their cross-examination as to why they should depose differently ' 
from what they have seen. Their evidence is consistent and I agree with the 

reciation of their evidence by the 1 ed Magistrate. In my opinion their 
evidence sufficiently established this fact ely, that the two drivers were racing” 
with one another at terrific speed and that the appellant had let loose the reins 
of the bulls and was whipping the animals with a view to overtake the other. This 
shows that he was not only rash but was also negligent. The degree of negligence 
that is required in such cases has been laid down by Lord Atkin in Andrews v.. 
Director of Public Prosecutions!. After approving the principle laid down in Rex v. 
Bateman’, Lord Atkin says at page 583: 


“ The principle to be observed in cases of manslaughter in driving motor cars are but insian= 
ces of a general rule eee to all charges of homicide by negligence Simple lack of care such as 
will constitute civil liability is not enough ; for purposes of the criminal law there are degrees of” 
negligence , and a very high degree of n ce is required to be proved before the felony is esta- 
blished. Probably of all epithets that can be applied ‘reckless’? most nearly covers the case. 
It is difficult to visualise a case of death caused reckless driving in the connotation of that 
term lo ordinary speech which would not justify a conviction for manslaughter.” 


There can be no doubt that in this case the driving of the cart by the appellant 
falls clearly within this principle of reckless driving. That at that part of the day 
when the road was likely to be used frequently by others the driving by letting 
loose the reins of the b amounts not only to rashness but also the negligence 
on his part is clear. Therefore that this act amounted to rash and negligent driving: 
cannot be disputed and this point must be found against the appellant. 


As regards the question whether the death was caused by this act of the driver,, 
as already stated, the main contention on behalf of the appellant is that basal 
fracture was caused not by the hitting of the wheel but by the fall. Any hitting 
of the child by the wheel of such a cart would necessarily involve a fall and it is 
really a miracle as to how the child when it was taken out by pushing one of 
wheels did not sustain more serious injuries. It can only be attributed to m 
and accident. ‘There can be no doubt that on account of the hitting of the wheel 
the child fell down and died. Death is therefore directly attributable to the act 
of the driver. ‘The offence therefore of causing death by rash and negligent driving- 
har been made out and the appellant has been rightly found guilty of the offence 
under section 304-A, Indian Penal Code. 


As regards the scntence the conviction no doubt involves the dismissal of the 
driver from his employment. Taking that into consideration a sentence of six 
months in my opinion, will meet the ends of justice. I therefore reduce the sentence 
to six months rigorous imprisonment. With this modification the appeal is. 
dismissed. 


V.P.S. Appeal dismissed. Sentences reduced.. 


— a Llll 
I (1937) A.C. 576 (H.L.) a. (1925) 19 Cr. App. R. 8. an 


56 THE MADRAS LAW JOURNAL REPORTS. [r951 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


PRENT :—MR. Justice GovinpDA MENON AND Mr. JusTicaz BASHEER AHMED 
SAYEED. 


Johara Bibi and others .. Appellants* 
D. 
Mohammad Sadak Thambi Marakayar and others .. Respondents. 

Arbitratioan—Amward—Non-ngmt of the award by ons of the a bitrators woho had taken part im the proceed- 
tags throughowi—If ortiates inl Procedure Coda (V of 1908), Order 92, rule >—Agreement to refer 
matters in dispute to arbiuration by mother of muslim minors who mot been appointed ad ltem— 
Absence of sanction of Court—Validity of reference and award. 

The signing of the award us only a formality after it had been made and pronounced and where 
an arbitrator who has taken part in the arbitration proceedmgs throughout along with the other 
arbitrat rs and has been a party to the decision and ouncement of the award refuses to sign 
the award after it had been engrossed, it cannot be a valid ground to set aside the award which has 
been validly given. What is crucial in the matter of arbitration proceedings is the making of the 
award and not the formality of signing the same af.er it had been made, and mere non-figning of the 


award by one of the arbitrators who has been throughout a party to the making of the a would 
not viliate the award. 


The absence of sanction of Court on behayf of the minors under Order 32, rule 4, Civil Proce- 
dure Code, for an agreement to refer the dispute in suit to arbitration makes the reference a nullity 
and an award made on such a reference could not have any legal effect. 


Where a musim mother, who is not the legal guardian of her minor children and who has not 
been appointed their guardian ad item in a suit, agrees to refer the dispute in the suit to arbitration, 
the agreement is not valid and cannot bind the minors. In such a case the contract or to 
wefer to arbitravion 1s ab tanw void and a nullity and the question of voi under sub-rule (2) of 
rule 7 of O.der 32, cannot arise. It is not the intention of Onder 92, rule 7 (2) that void agreements 
should be made voidable. 


Appeal against the order of the Gourt of the Subordinate Judge of 
Ramanathapuram at Mathurai, dated 27th October, 1947, and made in I. A. No. 
210 of 1947, in O. S. No. 16 of 1946. i 


R. Gopalaswamt Atyangar for Appellants, 
R. Resava Aiyangar for Respondents. 
The Judgment of the Gourt was delivered by 


Baskeer Ahmed Sayeed, 7.—These two appeals are against the order of the learned 
‘Subordinate Judge of Ramnad at Mathurai retting aside an award pasced by the 
arbitrators in O. S. No. 16 of 1946. O.S. No. 16 of 1946 was filed by the plaintiffs 
for partition and separate possession of their share in the properties belonging to 
the estate of one deceased Mukkani Muhammad Abdulla Marakayar. First 
plaintiff is the widow and plaintiffs 2 and 3 are the sons of one of the deceased sons 
of Mubammad Abdulla Marakayar. Plaintiffs 2 and 3 are minors and are repre- 
rented by their mother, the first plaintiff. ‘The first defendant is the widow of the 
propositus, the second defendant is the daughter and the third defendant is the 
surviving son of the said deceased Muhammad Abdulla Marakayar. The rest 
of the defendants, defendants 4 to 10 are the heirs of another deceased son of the 
said Muhammad Abdulla Marakayar. The three schedules attached to the 
plaint set out the immoveables, moveables and the outstandings respectively 
belonging to the deceased. The seccnd defendant who is the daughter of the 
deceased claimed one item of the properties mentioned in schedule I to the plaint 
as her exclusive Stridhana property. The third defendant claimed items 1, 4 
and 5 of Schedule I as his separate properties. Defendants 3 and 5 claimed 
several items of the first schedule as the separate properties of the third defendant 
and the son of the fifth defendant. There was also dispute between the parties 
in regard to the outstandings mentioned in the third schedule to the plaint. The 
plaint also set out the shares that each party was entitled to, but it must be stated 
that the shares so set out were not quite correct and not in accordance with the 
Muslim law governing the parties. On the pleadings, several issues were framed 


# 4A.O. Nos. g and 168 of 1948. ; grd January, 1951. 
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in the suit. The suit was posted for trial and after several adjournments, the 
Parties wanted to settle their disputes outside the Court. Five persons were 
appointed as Panchayatdars by the parties and in February, 1947, all the parties 
executed a muchilika in favour of the said Panchayatdars, which is marked as 
Ex. D-r in the suit, dated 17th February, 1947. Representations were made 
to the Court that the parties desired to have the matter settled through arbitration 
and then when the matter stood adjourned to the 2gth March, 1947, the parties 
put in an application I. A. No..145 praying to the Court that the matter might 
be referred to the five Panchayatdars in whose favour the parties had already 
executed a muchilika. ‘Thereupon, the learned Subordinate Judge referred the 
matter to the said five arbitrators and directed that the award should be returnable 
on the 15th April, 1947. After some extensions of time for the return of the award, 
the suit was posted to the 26th June, 1947, and on that day the award was filed 
by the arbitrators but it was signed only by four of them out of the five. 


Defendants 2 and 3 who were not satisfied with the award filed I. A. Nos. 209 
of 1947 and 210 of 1947 respectively seeking to set aside the award on several 
grounds. All these grounds were gone into by the learned Subordinate Judge 
who has discussed them at great length in his order dated 27th October, 1947, 
-and finally set aside the award upholding the contentions of defendants 2 and 3. 
It is against this common order in both the applications that these two appeals 
are now preferred. 


Mr. Gopalaswami Ai appearing for the plaintiffs-appellants has taken 
us through the plaint, the written statements and the affidavits filed by the res- 
pondents in these appeals and also through Exr. B-2, B-3, B-4, A-1 and D-1. 


We have also read through the depositions of the witnesses that were examined 
in the lower Court on behalf of the respondents including the arbitrators. We do 
not think it is necessary for us to enter into any detailed discussion of every one 
-f the points that have been raised by Mr. Gopalaswami Aiyangar in the course 
of his elaborate arguments before us. For most of the points raised by the defend- 
ants 2 and 3 before the lower Gourt, we think there were no substantial grounds 
and they were not well founded. The only point that needs some consideration 
is as to whether the learned Subordinate Judge was right in setting aside the award 
or the ground that it was signed only by four of the arbitrators instead of by five. 
On this point, we feel that the learned Subordinate Judge was not justified in 
setting aside the award for the mere reason that it wat not signed by one of the 
five arbitrators. From a reading of the evidence and the meterial facts that have 
been placed before us conceming the vatious stages of the enquiry conducied by 
the arbitrators until the award was pionounced and filed in Gourt, we are con- 
vinced that there has been no legal misconduct on the part cf the arbitrators so 
far as this point is concerned, that the decision contained in the award is the 
outcome of the joint deliberations of all the five arbitrators, that the award itself 
was pronounced after due notice to all the parties by all the five arbitrators and 
that the arbitrator who did not sign the award wilfully refused to sign the same 
-after it was made and pronounced and on that account the award could not be 
attacked as being invalid. The signing of the award is only a formality after it 
had been made and pronounced and the arbitrator who had refused to sign havi 
taken part throughout the arbitration proceedings and having been a party re 
decision and the pronouncement of the award, it was not open to him to refuse 
to sign the award and his refusal to put his sigmature to the award after it had been 
engrossed cannot be a valid ground to set aside the award which has been validly 
given. It is not therefore vitiated by any legal misconduct on the part of the 
arbitrators. In Venkataramayya v. Papayya!, Horwill, J., has held that the omission 
or failure to sign by one of the arbitrators is only a superficial defect and cannot 
invalidate the award which has been validly made and pronounced. Even so, 
in Tara Prasad’v. Rajah Singh*, failure of one of the arbitrators to sign after the 





I. (1943) 2 MLL.J. 152. 2. AIR. 1935 All. 90. 
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arbitrators had made the award has been held to be not a case of misconduct. 
In Raghubir Pandey v. Raulesar1, the learned Judges have held the signing is not a 
judicial act but is merely the record of that which has already been done in the 
judicial exercise of the functions of the arbitrators. What is crucial in the matter 
of arbitration proceedings is the making of the award and not the formality of 
signing the same after it has been made. In Aboobaker v. Congress Reception Commiitec*, 
it has i held that an erroneous breach of duty on the part of an arbitrator will 
constitute misconduct and the rejection of any material piece of evidence which 
might affect substantially justice in the case may also constitute misconduct. But 
in the present case, we do not find that any such misconduct could be alleged on 
the part of the arbitrators. In Mama: Appayya v. Yedam Venkataswam:?, it has 
been held that failure to sign by one of the arbitrators may be an illegality, but 
there the refusal to sign was on account of the fact that the arbitratcr did not take 
part in the proceedings. Even so in Nemichand Sowcar v. Resarim Sowcar*, it has 
been held that an award not signed by an arbitrator, who is himself not a party 
to the making of the award itself, is an illegality and on chat ground the award 
could not be made a rule of Gourt. It is certainly reasonable to hold that where 
one of the several arbitrators appointed has not a part in the proceedings and 
has not been a party to the making of the award as such and has therefore refused 
to sign an award, such an award cannot be held to be valid as if made by all the 
arbitrators. But this does not appear to be the case in the present appeals. So 
far as the present case is concerned, it is clear that the mere non-signing of the 
award by one of the arbitrators who has been throughout a party to the making 
of the award cannot vitiate the award. 


In this connection, Mr. Gopalaswamy Aiyangar also invites our attention 
to the terms of the muchilika, Exhibit D-1, wherein it has been expressly provided 
by the signatories, that the parties to the muchilika would be bound by any decision 
the arbitrators may give either unaninously or by a majority in reg to their 
ate as irrespective of the excess or the deficiency in regard to the allotment 
and also that the parties would be bound by any decision the arbitrators may 
give even without reference to the parties. Relying on this Mr. Gopalaswami 
Aiyangar argues that even if it were contended that decision of the arbitrators 
was not unanimous, still under the terms of the muchilika the majority decision 
has to prevail and the parties must be deemed to be bound by it. There is consi- 
derable force in this contention, for even if we interpret the act of one of the arbi- 
trators to amount to a refusal to abide by the decision of the rest of the arbitrators 
under the terms of the muchilika executed by the parties, the parties must be held 
to be bound by the decision of four of the arbitrators out of the five. It will there- 
fore be not open to the respondents to question the award on the ground that it 
is not the unanimous decision of the five arbitrators, because the muchilika itself 
contemplates, that if there is no unanimity, among the arbitrators, the majority 
decision should prevail. So on this ground also there is no foundation for the 
lower Gourt to reject the award for the reason that it is not signed by all the five 
arbitrators appointed by the parties. 

If these appeals were to be decided on these points alone, certainly we would 
have had no hesitation to set aside the order of the learned Subordinate Judge and 
declare that the award is a valid one. But Mr. Gopalaswami Aiyangar to 
reckon with the objection raised by Mr. Kesava Aiyangar appearing for the res- 
pondents in the course of his arguments before us. In the first instance Mr. Kesava 
Aiyangar contends that the propértions in which the shares have been allotted 
to the respective parties by the arbitrators who made the award, are not in accord- 
ance with the Muslim Law governing the parties. In the second place, he has also 
invited our attention to the fact that the arbitrators have failed to give their findings 
on the respective claims of the defendants to the properties. In the third place, 
Mr. Kesava Aiyangar raises a legal point against the award, in that the reference 
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to the arbitrators has been without the leave of the Court as required by Order 32, 
rule 7 of the Civil Procedure Code in view of the fact that two of the plaintiffs are 
‘minors. That is to say there should have been specific sanction of the Gourt as 


minors were parties before a reference could be made to arbitration and on that 


ground the award must be considered to be a nullity. 


Taking the last point first, we think that this objection that Order 32, rule 7: 


of the Givil Procedure Gode has not been complied with has to be upheld and it 
must be fatal to. the validity of the award. Order 32, rule 7 18 in the following terms: 


“(1) No next friend or guardian for the suit shall, without the leave of the Court, expressly 
wecorded in the proceedings, enter into any agreement or compromise on behalf of a minor with 
teference to the suit in which he acts as next friend or guardian. 

(1-A) Where an ication is made to the Court for leave to enter into an agreement or 
compromise or for withdrawal of a suit in pursuance of a compromise or for taking any other action 
on behalf of a minor or other person under disability is represented by counsel or pleader the counsel 
or pleader shall file in Court with the application and certificate to the effect that the agreement 
or compromise or action proposed is in his opinion for the benefit of the minor or other person under 
disability. A decree or order for the compromise of a suit, a or matter to which a minor or other 
aaepe ciel en satis Mice A pg acral the Court thereto and shall set out the 
terms of the compromise as in Form No. 24 in Appendix D to this schedule. 

(2) Any such agreement or compromise entered into without the leave of the Court so recorded 
shall be voidable against all parties other than the minor,” 


In this case, though the plaintiffs are minors and no leave of Gourt has been expressly 
cecorded in the proceedings authorising the guardian or the next friend to enter 
into the agreement to refer the matters in dispute to arbitration it is obvious that 
the Gourt has not applied its mind, when the order was made on the application 
of the parties that the matter should be referred to arbitration, to the question of the 
existence of minors and as to how far it was beneficial to the intercsts of the minors 
that the matter should be referred to arbitration. It is also in evidence that no 
application has heen made to the Gourt for leave to enter into the agreement or 
compromise to refer the suit to arbitration on behalf of all the minors. Nor has 
there been on record any certificate filed by the counsel appearing for the minors 
to the effect that the agreement to refer to arbitration was in the opinion of the 
counsel for the benefit of the’ minors. ‘These essentials required by the law not 
having been complied with the contention of the learned counsel for the respond- 
ents is that the reference to arbitration is a nullity and therefore the award itself 
cannot be said to be of any effect. In support of this contention, learned counsel 
for the respondents has invited our attention to the decision in Ghulam Khan v. 
Mukammad Hassan}, where the Judicial Committee has held as follows :— ` 


“In cases where the parties to a litigation desire to refer to arbitration any matter in differ nce 
between them in the suit, in which case all proceedings from first to last are under the ision 
of the Court, the agreement to refer and the lication to the Court founded n it must have the 
concurrence of all the parties concerned and c actual reference is the order o the Court. So that 
no question can arise as to the regularity of the proceedings to that pomt. In cases where ies 
without having recourse to litigation to refer their differences to arbitration and it i dained 
that the agreement of reference should ve the sanction of the Court, in that case all further pro- 
ceedings are under the supervision of the Court and the proceedings described as » suit and regi 
as such must be taken in order to bring the matter—the agreement to refer or the award as caso 


may be—under the cognisance of the Court. That is or may bea litigious ing— ause 
chert De OWO Sd 7 application—and it would seam that the order made n is a decree 
within the meaning of that expression, as defined in the Civil Procedure Code.” 


In this case the agreemen. for reference was made in the course of litigation and - 


the Gourt made an order of reference on the agreement brought before it and fixed 
a time for delivery of the award. But in so far as there were minors, and sanction 
of the Gourt was expressly required by Order 92, rule 7 of the Civil Procedure 
Code, such a sanction for the o to refer the matters in dispute to arbitra- 
tion had not been obtained. In the absence of such sanction for the agreement 
to refer the matters to arbitration, it cannot be stated that the application to the 
Gourt for reference is founded upon the concurrence of all the parties concern 

there being minors in the suit. The absence of such a sanction on behalf of the 
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minors for the agreement to refer to arbitration makes the reference a nullity and 
the reference itself being a nullity, the award could be of no legal effect. In Golenur 
Bibi v. Abdus Samad', which was a case of muslim parties it has been held that 


“ Natural guardians of minor defendants, who have been appointed guardian ad ltem at the 
date of the reference to arbitration, though not on the date of the application are competent to enter 


: into the.agreement for reference to arbitration and that the same principle that governs the voida- 
‘ bility of a compromise decree where minors are concerned, also applies to the case of 2 decree based 


upon an arbitration award.” 


On the strength of this decision, it is argued by the learned counsel for the res- 
pondents that in so far as the first plaintiff in the present case had not been appointed. 
the guardian ad litem cither on the date of reference to arbitration or on the date 
of the application, the first plaintiff was not competent to enter into the agreement 
for reference to arbitration, and in the absence of such competency thé agreement 
for reference was a nullity and the award itself could not be an enforceable award.. 
In Mohammad Ejaz Husain v. Mohammad Iftikhar Husain*, che Judicial Gommittee 
has held that: 

“ Under the Muhammadan Law, the mother is not T the absence of an appointment by the 
father or by the Court under the Guardians and Wards Act) the legal guardian of her minor children. 
When she is not so constituted the | guardian, she hasno power or authority, in her capacity 
meiely as the de facto guardian of the minors to alienate or otherwise deal with their property, 
and she is equally incompetent to enter on their behalf into an agreement to refer to arbitration. 
any disputes relating to the division and distribution of the property of tho deceased father and 
an award made on such arbitration would not bind the minors.” 


Applying the principles of thes. decisions to the facts of the present case, it is evident. 
that the mother, not being the legal guardian at the time of the agreement to refer 
the matters in dispute to arbitration and also not having been appointed the guardian 
ad litem by the Court, the agreement to refer to arbitration cannot be valid nor 
bind the minors. In so far as the requirements of Order 32, rule 7, insisting upon 
leave of the Gourt being granted on a proper application with the necessary certifi- 
cates to be filed by the advocate or the pleader appearing for the minors, not having 
been satisfied, the reference itself must be considered to be a nullity and consequently 
the award cannot be considered to be a valid one. Similarly in Chhabba Lal v. 
Kallu Lal*, the Judicial Committee while approving the ruling in Mariam Bibi v. 
Amna Bibit held that: 


“Rule 7 of Order 32 of the Civil Procedure Code applies to an agreement to refer matters in. 
dispute to arbitration and the terms of the rule, which is imperative, must be strictly complied with. 


e . è 


Where therefore, there is no valid reference the purported award is a nullity and can be chal~ 
lenged in any appropriate proceedings.” 
The Judicial Gommittee has made a further observation in these terms : 


“ All the powers conferred on the Court in relation tọ an award on a reference made in à suit: 
presuppose a valid reference on which an award has been made which may be open to question.” 


At page 197 the Judicial Committee has again observed as follows : 


“At the same time, it is clear that the terms of Order 92, rule 7 were not complied with. There 
was no formal application by the guardian ad litem for the leave of the Court to his entering into the- 
agreement foi reference to arbitration, nor was any such leave formally given, or ressly recorded 
in the proceedings. ‘The note on the record quoted above does not show that the Judge realised that. 
he was dealing with the i ad litem of minors. The requirement in er 92, rule 7 
that the leave of the Court recorded in the proceedings was added in 1908, and Sir Thomas. 
Strangman, for the appellant, says that the addition to the rule merely gave statutory effect to the 
previous practice. Be that as it may, the rule 1s imperative and, in their ips’ view, its terms 


must be strictly complied with. Their Lo agree with the view of the High Court following 
on this point a ruling of a Full Bench of the bad High Court in Marian Bibi v. Amma Bibit, 
disagrecing with certain other Indian rulings, that Order 32, rule 7 applies to an agreement to 


refer matters in dispute to arbitration. Such an agreement, which removes the decision of a matter 


in dispute from the jurisdiction of the Court and refers it to some outside party, is clearly an agree— 
ment with reference to the suit, and not only falls within the terms of the rule, but comes within the 
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mischief at which the rule appears to be aimed. The interests of minors might well be sacrificed by- 
an improper reference to arbitration, and it is necessary that their interest be protected by the Court.. 
If minors successfully challenge an agreement to refer as not made in co ce with sub-rule (1) 
of rule 7, it ıs avoided against all parties under sub-rule (2).” 

In the light of the observations in the above decisions it cannot be contended. 
that the imperative irements of Order 32, rule 7, Civil Procedure Gode, 
have been complied with in the present case and consequently it must follow that 
the award is not one which could be upheld. The learned counsel for the appellants 
Mz. Gopalaswami Aiyangar contends that under sub-rule (2) of rule 7 of Order 32, 
any agreement or compromise entered into without Jeave of the Court so recorded 
shall be voidable against all parties other than the minor and therefore the refer- 
ence in the present case can only be voidable against all the parties other than the 
minors in the absence of sanction of the Court for leave to refer the matters in dispute 
to arbitration. A number of decisions have been cited by the learned counsel for- 
the appellants commencing from Tangor Majhi v. Jaladhar Deari1, onwards and ending- 
with Ramanatha Cheitiar v. Kumarappa Chesttiar®, A perusal of these authorities 
cited by the learned counsel would show that all those decisions have proceeded 
on a basis different from the one which we find in the present case. In Tangor- 
Majhi v. Jaladhar Deari?, a decree was passed on a compromise not properly sanc- 
tioned by the Gourt against a minor not properly represented. In that case it was 
held that : 


“The decree was not a nullity ; that the only person who can avoid it is the minor ; that until 
it is avoided it is good against all the world as a final order of the Court and that it is not open to 
third parties to question ıt.” 


In Jita Singh v. Man Singh*, the learned Judges have held as follows :— 


“If a compromise is entered into by a guardian on behalf of a minor without the leave of the- 
Court and a decree is passed in accordance with the terms of the compromise, such a decree is not a 
nullity, but is voidable at the instance of the minor.” 


In this case, the minor was not represented by his natural father who was also. 
appointed as his guardian in the suit and in that case it was opined: ‘ 

et ee em aera) Gt Sete of a minor for an order of reference to arbi- 
tation will, unless the leave of the Court has been obtained, have the same effect and be open to the 
same objections as would any other agreement or compromus entered into je Gace ian or next 
fiend without leave, and that where the leave of the Court had not been obtained the reference to- 
erbitration would not necessarily be void, but that it would be open to the minor to affirm and ratify 
i 
In Umar v. Mahabir Lalt, the case arose in execution proceedings relating to a. 
decree which was based on an award made on a reference which was in contra- 
venticn of Order 32, rule 7 of the Givil Procedure Gode and it was held that such 
a decree was not void, but voidable at the instance of the minor and therefore 
cannot be impeached in execution proceedings relating to that decree. The learned 
Judges have also observed as follows : 


“ Whèėro a guardian for a minor defendant man in the suit and effectively represents him. 
although no formal order of appointment is made, decree cannot be said to be invalid against 
the minor unless prejudice is shown.” 


The next authority cited by the learned counsel for the appellant is Mariam Bibi v.. 
Amna Bibi®, which has been already referred to by us in the earlier parts of this. 
judgment. In addition to this, the learned counsel for the appellants has invited 
our attention to the decision in Ramanatha Chsthor v. Rumarappa Chettiar®, wherein 
Abdur Rahman, J., has held that: 


“Ifa guardian refers a matter to arbitration, on behalf of a minor without obtaining the leave 
af the Court, the award would be void against all the parties at the option of the minor. This open 
s not given to the very person who may enter into an agreement or compromise in contravention 
of the rules with the next friend or the guardian of a minor. It 1s the minor alone who can reaile- 
rom the agreement or compromiso if he may choose to do so, either on attaining majority or even. 
xefore through his next friend or guardian.’ 
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Here again it is the guardian who refers the matter to arbitration on behalf of the 
minor without obtaining leave of the Court and he is the guardian appointed by 
the Gourt. But he made no application to the Court for granting him leave to 
compromise the matter in suit. The learned Judge has observed that if a guaidian 
acts in contravention of the provirions ot su se (1, of rule 7° and enters into 
an agreement cr compromise on behalf of a minor without obtaining such leave, 
such agreement or compromise would be voidable against all the parties and 
presumably nct at their option, but at the sa of the minors, e question 
scems to be as to the persons who are given option to avoid such agreements 
or compromises and in that connection it is observed that it is the minor alone who 
had the option and not the third party. In the decision already cited above, Horwill 

.„ has held that an arbitration to which a minor is a party isnot in itself void, but 
is Voidable at the instance of the minor and it is not open to the first defendant 
a major, party to that award made at his instance to set it aside on the ground that 
a minor is concerned in the arbitration. The learned Judge did not give any 
reasons for his holding that the arbitration to which a minor is a party was not 
in itself void, but was avoidable at the instance of the minor and the. real point 
on which the decision has turned seems to be whether it was proper on the part o 

the arbitrator to have examined the plaintiff’s next friend in the absence of thef 
first defendant and whether it would not amount to misœnduct. On this point 
the learned Judge has observed that the ex parte examination did not amount to 
misconduct when it was known to all the parties that the first defendant in 
that suit was not available owing to his incarceration. 


As pointed above the cases cited by the learned counsel for the appellants 
do not seem to be of great assistance if it were remembered that in the present 
case the arbitration was at the instance of the next friend who was the mother of 
plaintiffs 2 and 3, who under Muslim Law had absolutely no authority to act on 
behalf of the minors, The mother had not got herself appointed as guardian, 
nor had‘she obtained leave of the Gourt to enter into an agreement to refer the 
matters in dispute to arbitration. It must also be observed that the case of a Hindu 
father or of a mother who is the natural guardian of minore is different from the 
case of a mother in Muslim Law who in the present case is neither a natural guardian 
nor even a guardian dd litem. In view of this important fact, the argument of the 
dearnea counsel for the respondents that the agreement entered into by the mother 
of the minors is a void contiact and that Order 32, rule 7 (2) of the Civil Procedure 
Gode, cannot have any application seems to have much substance in it. If the 
‘contract 14 voidable certainly urtil it is decla.ed veid, it can hold good. But if the 
conwact is ab initio void, where it is entered into by a mother of muslim minors 
who has no auraority whatsoever to act upon the minors` behalf in any way, then 
certainly the contract or agreement to refer the matters in dispute to arbitration 
i£ 2 nullity and the question of voidability provided for in sub-rule (2) of Order 32, 
rule 7, Givil Procedure Gode, cannot arise. It does not appear to be the intention 
of Order g2, rule 7 (2) that void agreements should be made voidable as would 
be the case if the contention of the learned counsel for the appellants is to be accep- 
ted. In the present case, the mother has no status as the guardian and she cannot, 
under the law, enter into a compromise on behalf of the minors without first getting 
herself appointed as the guardian and obtaining leave of the Court as such guardian 
to enter into the compromise or agreement on behalt of the minors. In this view, 
we think that the contract entered into by the mother cannot be upheld as a valid 
one and consequently the award based on that invalid reference must also be held 
to be not legal. 

Besides this point, there is also the further point which has been brought to 
‘our notice and which arises from the terms of the award itself. The award does not 
seem to have kept in view the extent of the share that each party would be entitled 
to under the Muslim Law. According to Muslim Law, the first defendant and the 
second defendant would be entitled to an equal share, but a perusal of the award 
would show that the first defendant had been given properties set out in the B 
schedule of the value of Rs. 7,000 whereas the second defendant had been allotted 
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to enjoy the properties set out in G Schedule which are of the value of Rs. 5,050. 
No reasons are given as to wh this difference has been made in regard to the allot- 
ment of the properties of different valuations to the two patties who are entitled 
to equal shares. There is no provision cither in the award to compensate for the 
difference in the valuations of the properties allotted to the parties. On this ground 
it has been rightly contended by the learned counsel for the respondents that the 
award is not in accordance with the law governing the parties. There is also the 
further point that the award does not give any finding on the various claims put 
forth by the different parties to exclusive interest in certain items of the properties. 
From this point of view also, the award seems to be defective and is not a proper 
award, 


We feel that an award of the type, thatis now under consideration in view 
of the defects pointed out above, is not likely to prove to be a final adjudication 
of all the rights between the parties and there appears to be still scope for litigation 
at any time in the future. In the light of all these considerations and in the inter- 
ests of justice and for a proper adjudication of the rights of the parties tntsr se, we 
think it is just and proper that the award should be set aside and the learned Subor- 
dinate Judge of Ramnad at Mathurai be directed to proceed with the trial of the 
suit and dispose of it according to the law ignoring the award in question. We 
therefore dismiss the appeals, ut in the circumstances we do not think that we 
should award costs to the respondents either in this Court or in the Gourt below. 


V.S. — Appeals] dismissed. 


[FULL BENOH.] 
IN THE HIGHTGOURT OF JUDIGATURE AT MADRAS, 
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The Qourt made the following 


Orper.—This application was originally filed for leave to appeal to the Fede- 
ral Court against the decree and judgment in A. S. No. 625 of 1945 and A. S. No. 
200 of 1946 on the file of this Gourt, and has now to be treated as an application for 
leave to appeal to the Supreme Gourt. These two appeals arose out of a suit 
O. 5. No. 35 of 1944 filed in the Subordinate Judge’s Court, Tirunelveli, in the 
following circumstances. One Kanakasabapathi Pillai died intestate on 24th 
August, 1942, leaving behind him his wife Gomathi and two daughters Rajagopala 
Ammal and Saraswathi Amma]. After Kanakasabapathi’s death his widow succeeded 
to all his properties, moveable and immoveable, including a flourishing bus trans- 
port business. On 4th November, 1943, Gomathi purported to execute a sale 
deed of 32 buses, their accessories and a al shed which formed part of the bu: 
business to K. Ramaswami Dass, the husband of Saraswathi Ammal. On the 
same day, she executed a deed of settlement under which she dedicated about 25 
items of immoveable property for the maintenance and performance of Guru pooja 
rut day at the Samadhi of her husband and for conducting Annadhanam on hi: 

death anni every year. Qui of these items seventeen had been inherited 
by her from her husband, while cight of them were purchased by her. Gomathi 
died on th March, 44 and her two daughters became entitled to the propertie: 
left by apathi as well as Gomathi. Soon after her death Rajagopala 
Ammal filed the suit for partition of properties moveable and immoveable, described 
in several schedules to the plaint. We are concerned only with Schedules I, IX 
and III-c. There were two defendants. Her sister Saraswathi Ammal was ihe 
‘first and the second defendant was Saraswathi Ammal’s husband. Schedule X 
comprised the buses, etc., which had been sold by Gomathi to the second defendan» 
in 1943 and the plaintiff attacked the sale as a sham and nominal transaction anc 
brought about by fraud and undue influence practised upon Gomathi by the defen 
dants. {n respect of Schedule II her case was that all the 25 items belonged to am 
formed part of Kanakasabapathi’s estate and the endowment in favour of the 
Samadhi and Annadhanam was totally illegal and invalid. Five items described i 
Schedule III~ (items 1 to 5) were claimed by her though the sale deeds in respec 
of these propertios stood in the name of her sister, the first defendant, on the groun 
that they were purchased with the moneys belonging to the estate of her decease 
father. The suit was tried by the learned‘ Subordinate Judge of Tirunelveli whi 
assed a preliminary decree on 5th November, 1945. He held that the sale o 
edule I properties to the second defendant was sham, nominal and brough 
about by fraud and undue influence and therefore the properties were partible 
With reference to Schedule II, he held that all the 25 items covered by the settle 
ment deed formed part of the estate of Ranakasabapathi. He held that the dedica 
tion to the Samadhi was unlawful, but the dedication for Annadhanam was valid. H. 
therefore confirmed the settlement deed in respect of items 1 ge and item 2+ 
and declared that items 18 to 24 were available for partition. ith regard t 
Schedule III-c, the learned Judge held that the consideration for the sales proceede: 
from the estate of Kanakasabapathi and hence they were partible. The defendant 
1 and 2 filed an appeal to the High Court, A. S. No. 625 of 1945. The plaintis 
also filed an appeal A. S. No. 200 of 1946. Both the appeals were heard togethe 
by a Division Bench of this Gourt and disposed of by a common judgment on 12t) 
April, 1949. This Gourt confirmed the finding of the learhed Judge as regard 
Schedule I properties. So far as the properties in Schedule II were concerned, thi 
Court held that the dedication completely failed in respect of all the items covere 
by the settlement deed and therefore held that all the 25 items of Schedule II wer 
partible. This Gourt agreed with the lower Gourt as regards Schedule III-c pre 
perties. In aaa of this judgment a decree was made, the material part c 
which runs thus: t ; 

“I. That for the first h of the lower Court’s decree declaring the properties availab 
for partition and directing division of the properties including the properties in Schedule I and tl 
income from the bus concern, and for clauses to g of the decretal portion of the lawer Courts decr: 

ing moneys payable to the plaintiff and the ist defendant, the following clauses be and here} 


are substituted, namely, 
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‘This Court doth order and declare that the properties available for partition are those men- 
tioned in Jaint I Schedule, all the properties set out in plaint Schedule II and items 1 to 5 in plaint 
schedule -c and this Court duth order and decree that the aforesaid properties except the properties 
in plaint I Schedule be divided in two equal shares and one mich share be allotted to the lam tiff and 
the other allotted to the first defendant and that as the properties in plaint I i 
before the final decree is pased, the plaintiff and the defendant come to an agreement which 
would enable the bus service to be operated as a going concern for the benefit of both of them, if other- 
wise lawful, be given effect to, but that otherwise the business be di of in accordance with the 
provisions of the Partition Act and the plaintiff be given half share its value and the first defendant 

given the other half share. 


“IT. That the decree of the lower Court in other respects, that is, clauses-4 to 10 of the decretal 
portion do stand and be and hereby is confirmed and these appeals to that extent be and hereby are 
dismissed.” 


It is against this decree that the petitioners in the application desire to file an appeal 
to the Supreme Gourt. They confined their appeal to the properties in Schedule II 
and items 1 to 5 of Schedule III. 


As the appeals in this Gourt were disposed of and the application for leave to 
appeal was filed before the coming into force of the Gonstitution, the provisions 
of sections 109 and 110 of the Civil Procedure Code, as they stood on date of 
-the application would apply to this case ; vide Ramaswami Chettiar v. Ramanathan 
Chethart and Palani Goundan v. Rama Goundan’. 

Prima facie it appears to us that all the conditions laid down in the two sections 
are satisfied and the petitioners are entitled to a certificate that the case fulfils 
the requirements of these sections. The appeal proposed to be filed is from a 
decree passed in appeal by a.High Court. The amount or value of the subject- 
matter of the suit in the Court of the first instance is admittedly over Rs. 10,000. 
The amount or value of the subject-matter in dispute on appeal to the Supreme 
Court, that is to say, the value of the properties in Schedule IT and items 1 to 5 of 
Schedule III-c, even taking a half share therein as the subject-matter in dispute is 
over Rs. 10,000. The decree appealed from, i.e., the decree of this Court does not 
affirm the decision of the Gourt immediately below because it has varied the deci- 
sion of the Court below as regards the properties divisible between the plaintiff 
and the first defendant. So far as Schedule H Pa are concerned the appeal 
also involves a substantial question of law, namely, whether a dedication for the 
performance of Guru pooja at a Samadhi and for conduct of Annadkanam on the death 
anniversary of a person iş illegal and invalid. 

The application is, however, opposed. The contention of Mr. S. Ramachandra 
Aiyar is that one single appeal is not maintainable in this case as there were two 
appeals to this Gourt, that if two applications are made for leave to appeal and 
considered separately, the decree in A. S. No. 625 of 1945, the appeal preferred by 
the petitioner, which was dismissed, affirmed the decision of the Court below, and 
there was no substantial question of law, whereas the value of the items covered by 
A. S. No. 200 of 1946 is far below Rs. 10,000 and therefore the petitioners would not 
be’entitled to leave to appeal against either of the decrees in the two appeals. 


In support of his contention that there should be two applications for leave, 
. Ramachandra Aiyar relied on certain statutory provisions, namely, sections 1 3 
110, Order 41, rule 35 and Order 45, rule 2 of the Civil Procedure Cede, Arti 
133 of the Gonstitution and rules 1, 6 and 7 of Order 12, of the Supreme Court 
Rules. i 


Order 45, rule 2 of the Code has no bearing whatever on the question in 
issue ; nor have the rules of the Supreme Court mentioned above, and this was 
practically conceded by learned counsel. In Article 133 of the Constitution, an 
attempt was made to rely on the words “in a civil proceeding ”. These words, 
however, have no special significance and are used in contradistinction to the words 
“in a criminal proceeding ” in the next Article 134. The argument that each 
appeal to this Court is a separate civil proceeding and therefore an appeal would 
lie against the decree in each one of the several appeals though they may all be 


1. (1950) a M.L.J. 400, 2. QM.P. No. 3990 of 1949. 
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-from the same decree in a suit appears to us to be far fetched and unsound. 
‘Order 41, rule 35 provides that the decree of the appellate Court shall bear date 
of the day on whch the judgment was pronounced and shall contain the number 
of the appeal, the names and descriptions of the appellant and respondent, their 
addresses for service and a clear specification of the relief granted or other adjudica- 
tion made and other particulars. In the first place Order 49, rule 3 expressly 
declares that rule 35 of Order 41 shall not apply to any chartered Gourt 
in the exercise of its appellate jurisdiction. Further, there is nothing in this provi- 
sion which throws any light on the question whether two applications for leave 
to file two appeals to the Supreme Court are necessary against the same decree of 
a subordinate Gourt when two appeals are preferred to the High Gourt by the two 
opposing parties and those appeals are disposed of together by a common judgment. 

On principle and on authority we are of opinion that when several appeals 
are preferred against the decree in the same suit by different parties, they should be 
heard together and there can be only one decree of this Court as an ap te Gourt 
embodying the decisions in the several appeals, which decree would supersede the 
decree of the trial Gourt, To take a simple case, if 4 sues to recover Rs. 10,000 
from B but obtains a decree only for Rs. 4,000 and his claim is dismissed as 
regards the remainder, and both the plaintiff and the defendant file appeals, in so 
far as cach is aggrieved by the decree, and the appellate Court, be it Gourt or 
a Gourt below, accepts one of the appeals and dismisses the other appeal, with the 
result that the suit is decreed or dismissed in its entirety, then obviously, both princi- 
ple and common sense require that there should be one decree drafted as the decree 
of the appellate Gourt. In an early case in Mnshnamachariar v. Mangammal}, 
Bhashyam Ayyangar, J., observed : 

“When an appeal is preferred from a decree of a Court of first instance, the mit is continued 
in the Court of Appeal and reheard either in whole or in part, according as the whole suit is litigated 
again in the Court of Appeal or only a part of it. The final decree in the appeal will thus be the 
final decree in the suit, whether that be one confirming, mg or reversing the decree of the Court 
of first instance. The mere fact that a matter is litigated both m the Court of first instance and 
again though in part, in the Court of Appeal, cannot convert or split the suit into two and there 
can be only one final decree in that suit, viz., the decree of the Court of Appeal. 

In my opinion, when there are different a from one and the same suit, they should all be 
disposed of together which, as far as I know, is the practice—and only one decree passed in appeal.” 
It is well established that for purposes of appeal it is such final decree of the appellate 
Court from the date of which time would run for filing application for execution, 
though the appeal may be only from a part of the decree. This rule has been 
applied to appeals preferred to the lower appellate Gourt. In Sanyasi Lingam v. 
Gavaramma?, Boddam and Sankaran Nair, JJ., held that where from a decree 
in a suit two appeals were preferred to the lower appellate Gourt but only one 
decree was passed by it, it was sufficient if one second appeal was preferred to this 
Gourt. The learned Judges held that the District Judge very properly heard 
the two appeals together and passed one judgment and one decree upon both the 
appeals. Referring to the single second appeal filed in this Gourt, they say : 

“Here there is only one appeal entered, and we think that the course adopted is right and that 


there wad go neprasity to enter two appeale and Cven if two apprali had been entered, the proper couree 
would have been to hear them together and to pass one decree." 


This ruling was followed by Jackson and Ananthakrishna Aiyar, JJ., in Appa v. 
Nachai Bayyan Kutti’, where two appeals werespreferred in the lower appellate Court 
by two sets of defendants against a detree in favour of the plaintiff in one and the 
same suit and the result of the appeals was that the suit was dismissed by the lower 
appellate Court. It was held that the plaintiffs need not file two second appeals 

inst the decree of the lower appellate Gourt dismissing the suit and only one second 
appeal preferred against that decree was maintainable. In Damodar Das v. Sheoram 
Das*, there was a suit for adjustment of accounts between the plaintiff and the 
defendants. Against the decree made by the Court of first instance, both parties 
appealed. The lower appellate Gourt disposed of both the appeals by one judgment 
LL yf a sp? 


I. (z902) TLR. 26 Mad, gt (F.B.). 3. (1932) REN 
a. (1906) 16 MLJ. 41. . 4. (1907) R. 29 730. 
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and found in favour of the defendants for a particular sum. Two decrees appear 
to have been drawn in the two appeals, though the decrees were mutatis mutandis 
exactly similar. The plaintiff appealed from one only of the two decrees. It was 
objected in limine that the appeal was barred by the principle of res judicata as there 
was no appeal as against the other decree. e objection was overruled because 
“there was in fact but one decree settling the accounts between the parties” 
though no doubt the decree was written out in duplicate in both the appeals to the 
lower appellate Gourt. We are of opinion that only one decree properly should 
have been drawn as it was done in this case embodying the judgment in the two 
appeals which were heard together. The estion w er the settlement deed 
was valid or not was as much a question in the plaintiff’s appeal as in the defend- 
ant’s appeal, and it was as a result of the decision of this Gourt on this question that 
the plaintiff’s appeal succeeded and the defendant’s appeal failed as regards Schedule 
II properties. ‘The decree of this Gourt was the only one formal expression of an 
adjudication conclusively determining the rights of the parties with regard to the 
matter in controversy (vids definition of ‘ decree’ in section 2 (2) of the Gode). 


The same principle, we think, underlies the decisions of this Gourt to which 
we shall presently refer in which the net result of the decision in the main appeal 
and the memorandum of cross-objections therein was taken to be conclusive in the 
matter of an appeal to the Privy Gouncil in determining whether the requirements 
of sections 109 and 110 of the Gode were satisfied. In Sundara Mudaliar v. Ratnavelu 
Mudaltar’, in a suit for a general account against the trustees which charged them 
also with specific items of malversation, the trial Gourt decreed only some of,them. 
There was an appeal by the trustees in respect of the items allowed against them, 
while the plaintiffs filed a memorandum of cross-objections relating to the items 
disallowed. This Court heard the appeal and the memorandum of cross-objections 
together and dismissed the suit in toto. The plaintiffs thereupon filed an appli- 
cation under sections 109 and 110 praying for the t of a certificate to enable 
them to appeal to the Privy Council in respect of the whole of the subject-matter 
of the original suit. The application was opposed on the ground that the erR 
and the memorandum of objections must be treated as separate appeals and that 
so far as the decree in respect of the memorandum of objections was concerned, no 
ap would lie to the Privy QGouncil as the judgment of the lower Court was 

and that so far as the decree in the appeal itself was concerned, the value 
of the subject-matter was less than Rs. 10,000, and therefore no appeal would Lie. 
The contention of the applicants was that the appeal and the memorandum of 
objections must be considered to constitute one appeal and therefore the total 
ue of the subject-matter was over Rs. 10,000, and the decree of this Gourt was a 
reversing decree. The learned Judges, Phillips and Odgers, JJ., A wears the con- 
tention of the respondents. According to them the question that to be decided 
was whether the decree of this Gourt in the appeal and the memorandum of objec- ` 
tions really consisted of two separate decrees in respect of separate subject-matters 
or whether it was really one decree dealing‘with one subject-matter only. In their 
view in the case before them it was not possible to split the decree into two parts 
and hold that one part was an affirming decree and the other part a reversi 
decree. ‘The petitioners in the circumstances had a right to appeal. The learn 
Judges distinguished their decision in an earlier case Ramanathan Chetti v. Subra- 
manian Chettt?, on the ground that in that case the memorandum of cross-objections 
related to a matter entirely distinct from the subject-matter of the appeal. In 
Perichiappa Chettiar v. Nackiappan*, the suit was for account by a principal against 
an agent. The plaintiff valued the claim at Rs. 40,000. The trial Court passed 
a decree in favour of the plaintiff for Rs. 5,682. Against this the defendant appealed 
to the High Gourt and the plaintiff preferred a memorandum of cross-objections 
iming a decree for a er amount of Rs. 20,000. The High Gourt allowed 
‘the defendant’s appeal in part and reduced the amount decreed by the trial Gourt 
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by about Rs. 4,000, allowed the cross-objections preferred by the plaintiff to a small 
extent of Rs. 150 and dismissed it in respect of the remainder. The plaintiff applied 
for leave to appeal to the Privy Council and it was held that he was entitled to a 
certificate as a matter of right. The reasoning of the learned Judges was this. 
A decree for the payment of a certain amount which is the result of taking an account 
is one decree a not a series of decrees merely because it is the result of decisions 
in t of a number of items. If the High Court’s decree in such a case does not 
entirely affirm the decision of the Gourt immediately below it, then, it is not an affirm- 
ing decree within the meaning of section 110 of the Givil Procedure Code. The 
learned Judges distinguished the case before them from a case where a decree may be 
really a composite decree or a series of decrees dealing with what should strictly 
be the subject-matter of separate suits, e.g., a decree dealing with alienations in favour 
of different defendants which by long-established practice are allowed to be made 
the subject-matter of one suit. In such cases it may be proper to separate each 
decree of the series for the purpose of the appeal to His Majesty in Council. The 
learned Judges deal with the memorandum of cross-objections as if it was really a 
cross-appeal. The apparent conflict .between the decision in Ramanathan Chett 
v. Subramanian Chetti! and the two decisions mentioned above was resolved by the 
Full Bench in Gangadhara v. Subramania*. One S filed a suit against G and others for 
a declaration that eleven items of property described in the schedules to the plaint 
belonged tg the estate of a certain person and that the deed of settlement executed 
by the mother of that person in respect of those properties was void. ‘The suit was 
ed by S as the reversioner of the original owner. The trial Gourt gave him a 
declaration in respect of six of the eleven items of property, but dismissed the 
rest of his claim. G and others appealed to the High Court in respect of the six 
items while S filed a memorandum of cross-objections in which he prayed for a 
declaration in respect of four out of the remaining five items. The appeal was 
dismissed and the memorandum of cross-objections was allowed by this Court, 
G and others sought a certificate for an appeal to His Majesty in Council. The 
application was opposed on the ground that there were concurrent findings of fact 
40 far as the six items which were concerned in the appeal and the value of the four 
items concerned in the memorandum of objections was below Rs. 10,000. The Full 
Bench held that G and others were entitled to the certificate, because the subject- 
matter of the appeal to the Privy Council comprised ten items of property and 
the High Court’s decree had varied the decree of the trial Gourt in respect of four 
of the items. The High Gourt’s decree being one of variation and not of affrmance 
and as the value of the ten items exceeded Rs. 10,000, the petitioners were entitled 
to leave as of right. The learned Judges in effect overruled the decision in Rama- 
nathan Chetit v. Subramanian Chetti!, After pointing out that the judgment in 
that case is in conflict with the judgment of the same learned Judges in Shanmug 
Sundara Mudaliar v. Ratnavslu Mudaliar*, they go on to gay, 


“In the second place, we consider that they erred in separating the appeal from the memo- 
randum of objections and treating the orders of this Court thereon as embodying two separate decrees. 
S REES AEE ee ee decree of the trial Court. In these circum- 

ces the appellant was entitled to a certificate granting leave to appeal and we must hold that that 
case was wrongly decided.” 


We are clearly of opinion that the reasoning of the learned Judges of the Full 
Bench would equally apply to a case where instead of a memorandum of cross- 
objections there had been a cross-appeal. In fact neither the learned Judges who 
decided Ramanathan Chetti v. Subramanian Chetti1, in the way they did, nor the same 
Judges in S a Sundara Mudaliar v. Ratnavelu Mudaliar*, nor the pe tirana 
v. Rachai Bayyan Kutti* and Perichiappa Chettiar v. Nachtappan®, and the Judges who 
constituted the Full Bench appear to make any distinction between a memorandum 
of cross-objections and a cross-appeal. 
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3 
In Thakur Jamuna Prasad Singh v. Fagarnath Prasad Singh1, there were cross- 
appeals. The plaintiffs obtained a mortgage decree in the Gourt of first instance 
but the claim to interest pendente lite was disallowed. The defendants a ed to 
the High Court and the plaintiffs preferred a cross-appeal in respect of the interest. 
The defendants’ appeal was dismissed and the plaintiffs’ cross-appeal was allowed. 
“There was only one decree of the High Court in the following terms : 


le i orclered andl Cees ena apoa Do aao ere oan a 
tho crost+appeal be allowed, the decres of e Court helow be modified to this extent that interest 


at the bond rate shall run on the principal up to the expiry of the period of grace.” 


The defendants applied for leave to appeal to the Privy Gouncil. The value of 
the subject-matter of the suit and the appeal which related to the entire claim was 
above Rs. 10,000. It was held by Jwala Prasad and Rowland, JJ., that the decree 
of the High Gourt was not one A the decision of the Court below and th 
refused to accept the contention of the respondents’ counsel that inasmu 

as the defendants’ appeal was dismissed and the decree of the Gourt below was 
affirmed so far as their appeal was concerned, the decree passed by the High Gourt 
was a decree of affirmance. They treated the decree as a whole and held that, 
the decree was not a decree of affirmance. 


Mr. Muthukrishna Aiyar drew our attention to an extract from the judicial 
index of 1938 at page 135 which gives a 3 of a ruling of Leach, G.J. and 
Krishnaswami Aiyangar, J., in G. M.P. No. 4066 of 1938. A suit for property 
worth Rs. 10,000 was decreed in part and there were appeals by both the plaintiff 
and the defendant. The plaintiff’s appeal was dismissed and the defendant’s appeal 
was allowed by a common ete Sunn There was an application by the plaintiff 
for leave to appeal to the Pri De ee ae 
Court. The learned Judges held that as a result of the common judgment of the 
Fgh Court, the plaintiff’s suit for property of the value of Rs. 10,000 was dismissed 
and leave to appeal should be granted. - ` 


All these decisions are in favour of the petitioners. Mr. S. Ramachandra 
Aiyar for the respondent relied, however, on certain decisions of this and other 
Courts in support of his contention that the petitioners were not entitled as of mght 
to the t of a certificate that the case fulfils the requirements of section 110 
of the Gode. The earliest of such decisions is Chiranji Lal v. Behari Lal*. A suit . 
was decided partly in favour of the plaintiff and partly againsthim. Both plaintiff ' 
and defendants filed separate ap . The High Court set aside the decree of 
the Court of first instance and dismissed the plaintiff’s suit. The plaintiff filed 
an application for leave to appeal to His Majesty in Council against the decree in 
the defendant’s appeal which was allowed and that application was granted. He 
filed a second application for leave to appeal against the decree in his appeal which 
had been dismissed. The learned Judges (Richards and Tudball, JJ.) rejected 
the application. The judgment is short and proceeded on the simple fact that in- 
asmuch as the decree which it was sought to appeal against confirmed. the deci- 
sion of the Gourt immediately below, a certificate could not be granted unless 
the appeal involved some substantial question of law which was absent. In the 
first place we must remark that the question which is now before us was not raised 
before the learned Judges. Two separate decrees a to have been drawn up 
in the two appeals though both arose out of same suit. There was the 

m€urther complication that the plaintiff filed two separate applications one of which 
had been already granted. It was not argued before them that there was only 
one decree of the High Court as the decree of the appellate Gourt, and that decree 
was not an affirming one. In our opinion, this decision cannot be taken as an 
authority that when there are two appeals by two parties in the same suit and relating 
«to the same matter in controversy, two decrees should follow and there should be 
«two applications for leave to appeal to a superior tribunal. It may be mentioned 
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that the decision in Ramanathan Ghetti v. Subramanian Chettt1, followed this decision 
and applied it to the case of an appeal and a memorandum of objections. The 
learned Judges of our Gourt were apparently of the view that it made no difference 
in principle whether it was an appeal and a cross-appeal or it was an ap with a 
memorandum of objections. The decision in Ramanathan Chetti v. Subramantan 
Chstti1, is certainly not now law after the decision of the Full Bench in Gangadhara 
v. Subramama?, i 


The next decision relied on by Mr. Ramachandra Aiyar is that in Nathulal v- 
Raghubir Singk?. That decision itself, a decision of a Full Bench, takes the same view 
as the Full Bench of our Gourt in Gangadhara v. Subramania’, as regards an appeal 
and a memorandum of cross-objections. As in the result there was only one decree 
disposing of both by which the decree of the first Court had been varied, the 
unsuccessful party had a right of appeal to His Majesty in Gouncil against the 
decree of the first Court which not been affirmed. But counsel] relies 
upon certain observations which Sulaiman, A.G.J., made during the course of 
his judgment. He was inclined to think that separate appeals, that is to say, cross- 
appeals might stand on a different footing, because the appeals are separately 
numbered and ordinarily separate decrees are passed and prepared in them. But 
it was not necessary for him to express any definite opinion on this question. 
Mukerji, J., also considered it Ren to express any opinion in the case where 
there are two independent appeals and consequently there are two decrees im 
appeal. The other learned Judge, Boys, J.,) was obviously inclined to take the 
view that it should not make a difference in the case of cross-appeals. He said, 

OR cay eh eee eee I desire to point out that there is, in my view, a glaring anomaly in the law as 
it at present stands, There having been appeal with a cros-objection, we have decided the law m 
one way. Lf, in this very case, instead of an appeal with a cross-objection there had keen two so- 
called cross-appeal, it would, as the decisions at present stand, have had to be decided in exactly 
the ite way. I cannot, therefore, refrain from ing the hope that the estion may very 
ady be raised citeterence to twoso-called and be further considered by a Full Bench,.”” 

In Benares Bank, Lid. v. Rajnath Runzru‘, the question of cross-appeals did arise. 
A suit for money claimed in respect of two distinct items was decreed in part, 
namely, fully as regards the first item and partially as regards the second. Both 
the parties filed cross-appeals in the High Gourt. They were heard together and 
disposed of by one Judgment, but two separate decrees were prepared in the two 
appeals, the deft ts appeal being allowed and the plaintiff’s appeal being 
dismissed. ‘There were two separate applications and the application which came 
up before the Full Bench was the application in the appeal of the plaintiff which 
had been dismissed. There was no dispute as to valuation the requirement as 
to which was satisfied, but it was-conceded that no substantial question of law arose. 
Jt was held that the plaintiff was not entitled to appeal as of right. The rato 
decidendt is contained in the following passage in the judgment of Sulaiman, G.J., 
at page 877, ) 

“<The caso of two cros-appeals is not exactly identical with an a and a cross-objection. 
In the case of ana R E ESA let there is only one judgment deli and only one decree 
is prepared by the which the adj tion in both the a and the croes-objection. 
On the other hand, under Order 41, rule g e decree of the a te Court has to contain the 


number of the the names and tlons of the appellant and the respondent and a clear 
epecification of the relief ted or other adjudication made. If there are two crom-appeals pending 
in the High Court two have to be prepared giving all these particulars,” 


Niamatullah, J., rested his conclusion on the fact that one document described 
as a decree may contain several adjudications on several distinct matters in contro- 
versy and may amount to several decrees. He found that there were two such different 
controversies in the case before the Full Bench and as regards one of them the 
decree of the High Gourt had affirmed the decision of the Gourt below. We are 
not concerned with the actual conclusion arrived at by the learned Judges. Possibly 
it was right on the facts of the case. But we must respectfully dissent fiom the 
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observations of Sulaiman, G.J., that Order 41, rule 35, prevents one decree being 
made by the appellate Gourt following one common judgment disposing of two 
appeals. As we have pointed out earlier in this judgment, even if there are two 
cross-appeals, there should only be one decree of this Court which would super- 
sede the decree of the Gourt below. Even assuming that this decision is correct, 
it would not help the respondent, because it was conceded by her counsel that 
both the appeals in so far as they related to the items covered by the settlement 
deed involve the same matter in controversy. Equally the respondent will derive 
little assistance from the decision in Mukundilal v. Hashimatun-nissa!. A suit was 
brought for recovery of possession of property on the ground that the plaintiff was 
the next reversioner of the last male owne. The defendants were transferees 
from a person who was claiming to have been the adopted son of the deceased. 
The trial Gourt held that the adoption was not proved and decreed the claim. 
Two sets of defendants (transferees) filed separate ap to the High Gourt which 
were heard together. The High Court held that the adoption had been proved 
and dismissed the entire suit. The plaintiff filed two applications for leave to appeal 
to His Majesty in Gouncil. In one of the appeals the valuation was above Rs. 10,000, 
but in the other it was less. Objection was taken that no leave could be granted 
in the latter case. But the learned Judges thought that it was a fit case for the 
t of a certificate under section 109 (c) of the Code. We agree that leave should 
ve been granted, but with respect certainly not under section 09 (9; 
which has never been considered to apply to suçh circumstances. Leave should 
have been granted really because though there were two separate appeals, in essence 
there was only one decree of the High Court, a decree dismissing the suit in its 
entirety. 


We think that Asa Ram v. Kisken Chand? on which Mr. Ramachandra Aivar 
relied was wrongly decided, as also the case in Banarsidas & Sons v. Delhi fron 
Syndicats?. In these two cases though there were cross-ap , not only were they 
heard together but a composite decree was prepared in both the appeals and rightly. 
Nevertheless the learned Judges take the view that there should be a splitting up 
of the decree of the a te Gourt because there were two appeals. 


A decision of this Gourt on which strong reliance was placed by Mr. Rama- 
chandra Aiyar for the respondent was that in Chotkalingam Chetti v. Official Assignes, 
Madras*. that case one C filed an application in insolvency claiming a sum 
from the Official Assignee and also claiming priority therefor. ‘The Court upheld 
his claim but denied puioritvy. The.eupon both the Official Assignee and the 
claimant filed two appeals—the claimant in so far as it disallowed his claim to 

ee and the Official Assignee in so far as it allowed C to prove in the insolvency. 
Both c appeals were in the main dismissed, but in the appeal by the Official 
Assignee a modification was made as to interest. The claimant applied for leave 
to appeal to the Privy Council treating the decree as a- varying decree. It was 
held that so far as the claimant was concerned, the decree was one of affirmance. 
It was contended for the petitioner in that case that there was one decree issued 
and his claim was one composite claim, but the learned Judges were not inclined 
to agree with the contention. They thought that “ though one decree was issued 
in this case, it is in essence a document which embodies two decrees”. In refusing 
leave the learned Judges were largely influenced by the ruling in Ramanathan 
Chet v. Subramania Chetti*. As Ramanathan Chetti v. Subramania Chetti® has been 
held by the Full Bench in Gangadhara v. Subramania®, to have been wrongly decided, 


it must follow that the basis of the decision in Chokkalingam Chetii v. Official Assignee, 
Madras‘ also goes. 


It must be mentioned that we are not concerned in this case with severat 
reliefs based on different causes of action being clubbed together folowing an 


I, fee) ppa aa 4 fisas, Q ML J. 645. 
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established rule of practice such as that dealt with in Vaithilinga Mudaltar v. Soma- 
sundaram Chsitiar!. Even when there are several defendants each one of whom is 
interested in items which may not be of the required value, it will be sometimes 
permissible to take the aggregate value of all the items in dispute, for which position 
we have the authority of the Judicial Gommittee in Pethu Reddiar v. Rajambu Ammal’. 


As we have said before, so far as items covered by the settlement deed are 
concerned, there is only one subject-matter in dispute and in respect of that the 
decree of this Court certainly did not affirm the decision of the Gourt below. The 
value of the items covered by the settlement deed admittedly exceeds Rs. 10,000 
even if a half share is taken. The petitioners will therefore be entitled to a certifi- 
cate that the case fulfills the requirements of sections 109 and 110 of the Givil 
Procedure Gode. 

_ Mr. T. V. Muthukrishna Aiyar, learned counsel for the petitioners has repre- 
sented to us that the appeal would be confined to the items in schedule Il. 


K.S. —— Leave to appeal to Supreme 
Court granted. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Jusriae PANGHAPAKESA AYYAR. 
(handrala Seshayya and others .. Poetttonars * 


v. 
Chandrala Lakshmamma and others .. Respondents. 

Court-Fees Act (VIL of 1870), suction 7 (v) (d) —Suit for northern half of property is a suit for a 
specific portion. 

Where the suit is for the northern half of a particular land itis a suit for a specific ortion of 
that land and the court-feo must be paid under section 7 (v) (d) on the market-value of the land. 

Fesanna v. Boya Bala Gangappa, (1947) 1 M.LJ. 201: I.L.R. (1947) Mad. 643 (F.B.) and 
Venkatasubbe Rao v. Venkata Rao, (1951) 1 M.L.J. 73, followed. 

Petition under section 115 of Act V of 1908, praying that the High Gourt 

will be pleased to revise the order of the District Gourt, Krishna, Masulipatam, 
dated 8th December, 1947, in S.R. No. 3395 of 1947 (unfiled appeal). 


M. B. Srinivasa Rao for M. Appa Rao for Petitioners. 


Ch. Ramakrishna Rao for Government Pleader (P. Satyanarayana Raju) for Res- 
pondents. 

The Court delivered the following 

UDGMENT.—The only point for determination in this Civil Revision Petition 
is whether the learned District Judge, Krishna, erred in law in holding that the 
Full Bench decision in Kesanna v. Boya Bala Gangappa*, would apply to the peti- 
tioners’ case and make court-fee payable under section 7, clause (v) (d) of the Gourt- 
Fees Act on the market-value of the propa y a the petitioner was claiming not a 
partition of a fractional share of undivided land but was claiming a specific portion 
of that undivided land, namely, the northern half of the suit land. After perusing 
the entire records, and hearing Mr. M. V. Srinivasa Rao for Mr. M. Appa Rao, 
the learned counsel for the petitioner, and Mr. Gh. Ramakrishna Rao, for the 
Government Pleader, I have absolutely no hesitation in holding that the lower 
Courts view is correct and is not vitiated by any error. The Full Bench ruling 
has laid down that when a person is deat for a decree for possession of specific tmmo- 
vable property the court-fee must be paid on the market-valus of the lands. That 
position is not disputed by the learned counsel for the petitioner, as, indeed, it cannot 





1. (1918) 36 M.L-J. 119: LLR. 42 Mad. (P.C). 
a28. ‘ 3. gan, 1 MLJ. gor: ILR. (1947) 
Q. (1948) 2 M.LJ. 25: L-R. 75 I.A. 15g Mad. 649 (F.B.). 
* C R. P. No. 150 of 1948. . _ Ist February, 11951. 
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be before this Gourt. What he contends is that the petitioner was only asking for 
an unspecified fractional share of an undivided land, namely, a half share. If that 
had been so, his argument would have been correct and court-fee would have been 
payable only under section 7 (v) (5). But the petitioner has really asked for a 
specific portion of the land, namely, the northern half of the land, and not for a mere 
unspecified half of the land, with reference to good and bad qualities. It is obvious 
that a man claiming the northern half, or the eastern half or a half to be carved out 
in the middle of a land leaving only the margins for the other half, is ing for a 
specific portion of the land, and not just an unspecified half wherever it is allotted. A 
specific property that is claimed can never be an unspecified fractional share of the 
property, though, of course, it will be, like any portion of land, some fraction of the 
entire land. The matter is not merely academic or technical, but will have important 
practical consequences. ‘Thus, for instance, a man asking for and getting the 
western half of Rajasthan will get only a desert whereas a man asking for and getting 
the eastern half of Rajasthan will get fertile lands of great value. A mere suit for 
a half of Rajasthan, with reference to good and bad qualities, will give the plaintiff 
half the desert and half the good lands where a suit for only the eastern half will 
give him very valuable lands worth very much more than the half value of the whole. 
The rule itself is thus laid down by a Bench decision, to which I was also a party, 
in Venkatasubba Rao v. Venkata Rao}, 

“A fractional share predicates that the owner of that share is entitled to every bit of the total 
extent of the land till a partition is held and spccifie part is allotted to him.” 
In other words, he has a half share, in a case like this, in every blade of grass or other 
property all over the land, and his right will not be confined to, nor will he be allotted, 
the whole of the crops or properties in the northern half of the land, giving him no 
right whatever in the southern half of the land. So, this case is one where the 
petitioner was suing for a specific share of the land, namely, the northern half of the land 
in question, and not for a fractional half of an undivided land where nobody has been 
given any specific share in any portion. The learned counsel for the petitioner 
made his position even worse by saying that the petitioner could not claim any 
share in the southern half of the land as he has been gifted only the northern half of the 
land. In other words, he admitted that a specific portion of this land was gifted to 
him and was claimable by him, and he was bound to pay court-fee under section 7 
(v) (d) of the Gourt-Fees Act. 


No doubt, the learned counsel for the petitioners was right in urging that the 
Full Bench decision holding that court-fee under section 7 (v) (d) had to be paid 
on such specific portions of land leads to some anomalies. That is so. In the 
decision in Venkatasubba Rao v. Venkata Rao1, referred to above, we observed, at page 
8o, as follows : 

“We may pomt out that by reason of the Full Bench decision anomalies are introduced 

in the si gate gps of see 7 (v) (d) kep S EA S 2 immued by the Government. fer a suit for 
Pposscsmion Q a largor - creas [or on. possesion 
eels ee ee E suffice. In the case of a 
fractional share, a suit for its recovery may be filed in a District Munsiff’s Court whereas for a smaller 
extent, if the p is a specified one with boundaries, it will have to be filed in the Subordinate 
Judge’s Court. situation is not only illogical but sometimes makes the members of the litigant 
Pabi leel tis opr aeaa by contrast. Though this decision was made as carly as 6th January, 
1947, 00 at has yet been made by the Legislatures to remove the anomalies, without, at the same 
ening the litigant public”. 
But those observations of ours will not affect the position in law, and it is for the 
Legislature, which now is busy with more important matters, like food, yarn, religi- 
ous endowments, adult suffrage, prohibition, etc., tomove in the matter and remove 
the anomalies. ‘This petition deserves to be, and is hereby, dismissed with costs. 


V.P.S. Petition dismissed. 
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[FULL BENOH]. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


Present :—Mnr. P. V. RAJAMANNAR, Chisf Justices, AND Mr. Justicg VISWANATHA 
SASTRI, AND Mr. Justiag PANOHAPAKESA AYYAR. 


Paruchuru Thirumala Satyanarayanacharyulu and another .. Petitioners * 


D. 
Vannava Ramalingam and others ; .. Respondents. 
Civil Procedure Code (V of 1908), section 115— Revision against order rejecting plaint on non-payment of 
déficten! court-fse—Compe tency. 
Where an order directmg payment of additional court-fee in a suit is not complied with and 


it is followed by an order rejecting the plaint, a revision against the latter order would not be main- 
tainablo and the proper remedy is only by way of an appeal against the decree. 


; Observation of Chandraseckara Iyer in Ratwavelu Pillai v. Varadargja Pillai, (1942) 1 M.L.J. 5€9, 
ollowed. 

Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the Gourt of the Subordinate Judge, Guntur, in 
O.S. No. 133 of 1946, dated 24th March, 1947. 

G. Venkatarama Sastri for Petitioners. \ 


Government Pleader (P. Satyanarayana Raju) for Respondents. 
The Judgment of the Gourt was delivered by 


Rajamannar, C. J.—The petitioners filed a suit in the Gourt of the Subordi- 
nate Judge of Guntur for a declaration that they were, or, in the alternative, 
the second plaintiff was the hereditary archaka ‘of a temple. They paid a fixed 
court-fee of Rs. 100 under Article 17-A of schedule II of the Gourt-Fees Act valuing 
the suit for the purposes of jurisdiction at Rs. 3,600. On an objection taken to 
the correctness of the valuation, the learned Subordinate Judge, after ‘enquiry, 
found that the suit had been grossly undervalued, that the valuation of the property 
in suit exceeded Rs. 10,000 and directed the petitioners to pay an additional court- 
fee of Rs. 400. This order was passed on the 14th March} 1947 and ten days’ 
time was given for payment of the deficit court-fee. The suit stood adjourned 
to the 24th March, 1947. On that day the suit was called and as the petitioners 
had not paid the deficit court-fee, the plaint was rejected. The Revision Petition 
before us is against the order, dated 24th March, 1947, rejecting the plaint. Under 
section 2 (2), Civil Procedure Gode, an order rejecting a plaint shall be deemed 
to be a decree. It was therefore o to the petitioners to file a regular appeal 
against that order. Asan appeal Se ceompeien it follows that the Revision Petition 
is not maintainable and must therefore be dismissed on this ground. 

Mr. Venkatarama Sastri contended that though the Revision Petition as filed 
purported to be against the order of 24th March, 1947, rejecting the plaint, it must be 
deemed to have been really filed to revise the earlier order of the 14th March, 1947, 
directing payment of additional court-fee. He relied on the ruling of the Full Bench 
in Murthtraju v. Subbaraju+, which held that the Revision Petition would lie to the 
High Gourt when a Subordinate Court has held that a plaint has been inadequately 
stamped. In that case, however, there was no order formally rejecting the plain 
before the Revision Petition was filed against the order directing the plaintiff t 
pay an additional court-fee. It was urged before the learned Judges in that cax 
that the petitioner before them could have waited till a consequential order wa 
passed by the lower Court rejecting the plaint on non-payment of the additiona 
court-fee demanded and then filed an appeal. But the learned Judges observed 

“The mere fact that an appeal would lie later from the consequential order passed by the Sut 
ordinate Judge if the stamp-fee were not paid was no ground for refusing to entertain the petition. 
The decision of the Full Bench is therefore no authority in support of the positio: 
that a Revision Petition would lie against an order demanding an additional court 
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fee even after a consequential order has been passed by the Court rejecting the plaint, 
because the additional court-fee detnanded had not been paid. Learned counsel 
was unable to cite any decided case in which it has been held that even after an 
order had been passed rejecting a plaint, an appealable order, the party ieved 
could prefer a Revision Petition against the earlier order demanding the additional 
court-fee. In our opinion, to allow a Civil Revision Petition to be preferred in such 
circumstances would be against the well established principles of procedural 
law. In Ratnavelu Pillai v. Varadaraja Pillai, Ghandrasekhara Aiyar, J., made an 
observation that if the order directing payment of additional court-fee was not 
complied with and it was followed by an order dismissing the suit, a Revision Petition 
mou not be maintainable, but the remedy was only by way of an appeal against 
the decree. We agree with this observation which no doubt was made obiter in 
that case. 


The Crvil Revision Petition is therefore dismissed with costs. 


Viswanatha Sastri, 7.—I respectfully agree. An erroneous order of the lower 
Gourt demanding itional court-fee is revisable by the High Court at the ' 
instance of the plaintiff on the ground that there is a refusal to exercise the juris- 
diction vested in the lower Court to proceed with the trial and decide the suit 
unless the condition imposed by the Gourt is fulfilled and the court-fee demanded 
is paid by the plaintiff. Therefore a plaintiff against whom an adverse order 
has been passed with reference to the court-fee payable by him on the plaini has 
been held entitled to move this Court in revision without waiting for the rejection 
of the plaint under Order 7, rule 11 of the Civil Procedure Gode. This is what the 
Full Bench held in Murthtraju v. Subbaraju®. Ifnosuch Revision Petition is filed and 
the order directing payment of additional court-fee not having been complied 
with, is followed up by an order rejecting the plaint, then the proper remedy of 
the plaintiff is to appeal against the order rejecting the plaint. This is what Chandra- 
sckhara Aiyar, J., observed though obiter in Ratnavelu Pillai v. Varadaraja Pillai}, 
‘There is no inconsistency between these two decisions. An order rejecting a plaint 
does not conclusively determine the rights of the parties ; nor is it a formal expres- 
sion of an adjudication determining the rights of any party with reference to any 
matter in saa in the suit, Order 7, rule 13, Civil Procedure Gode, provides 
that the rejection of the plaint on any of the grounds mentioned in that order 
is no bar to a fresh suit on the same cause of action. Nevertheless section 2 2) 
enacts that an order rejecting a plaint under Order 7, rule 12, Givil Procedure e, 
shall be deemed to be a decree, apparently because the rejection of the plaint con- 
clusively determines that the plaintiff is not entitled to bring his suit on a court- 
fee stamp of a value less than what has been found by the Gourt, and to this extent 
there is a final decision. An appeal lies against an order rejecting the plaint, 
but not against an order demanding payment of additional court-fee. The latter 
order is open only to a revision. If no Revision Petition has been filed against the 
order demanding additional court-fee before the plaint is rejected for non-compli- 
ance with it, the remedy of the plaintiff is to appeal against the order rejecting 
the plaint. It is for this reason that Order 7, rule 12, requires the Court to pass 
a formal order rejecting the plaint giving the reasons for its conclusion. Though 
neither the order calling for payment of additional court-fee, nor the order rejecting 
the plaint for non-compliance with the order determines the rights of the parties, 
the Givil Procedure Gode prescribes different remedies in the two cases, in the former 
case by a Revision Petition to this Court and in the latter case by an appeal to that 
Court to which an appeal from the decree passed in the suit would have been pre- 
ferred. I therefore agree that the remedy of the plaintiff in this case was to have 
appealed against the order rejecting the plaint. 

Panchapakesa Ayyar, J.—I agree with the observations of my Lord the Chief 
o and Viswanatha Sastri, J. In my opinion, any party who is aggrieved 

y an order calling for an additional court-fee should at once take a copy of that 
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order and file a Revision Petition to this Court, and get a ee if he does not want 
to pay the additional court-fee and only wants time to file a Revision Petition. I 
he waits till the time granted for paying the additional court-fee expires and the 
plaint is rejected, and does not even request the Gourt before the plaint is rejected 
to grant him time for getting copies on file a Revision Petition, in which case the 
Gourt will certainly grant a reasonable time, he cannot afterwards file a Revisior 
Petition as his remedy then is only an appeal. In this case, it seems to me that the 
petitioners hoped to pay the additional court-fee, and, having failed to collect 
the amount and pay it, allowed the plaint also to be rejected, and, then, as an atter- 
thought, filed this Revision Petition which acccrdingly deserves to be rejected. 


V.S, l —— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. Rajamannar, Chief Justics, AND Mr. JUSTIOE SOMA- 
SUNDARAM. 


Vadrevu Suryanarayana .. Appellant * 


D. 
Kocherlakota Venkata Subbarao and another .. Respondents. 

Ciml Procedures Code (V of 1908), section 66 (1)—Scops and siping’ er or specific performancs 9) 
agreement io tranyfer property ¢ At in Cowrt-auction—Sale price pmd by tor whose properly wa 
sold——Awction-purchaser agreeing to reconpey the property to without any coasideration—Matatataability 9 
sath. 

- Benami transactions are not ill and ordinarily there is nothing to prevent a case of benam: 
being put forward in a Court su y. The rule of law enacted in section 82 of the Trusts Ac 
is expremly stated not to affect the provisions contained in section 66, Civil Procedure Code. Sec. 
tion 66 (i) of the Code lays down an embargo on the plea of benami when itforms the basis of a mull 
by the claiming tobe the real owner agamst a Court-auction-purchaser to be a 
oY anidar. As the section places a procedural bar to the enforceability of a claim on benam: 
which is otherwise oae and valid and efective, th- section has tobe construed strictly. But 
when substantially the facts attract the operation of the rule enacted by the section, Courts will be 
failing in their duty if effect is not given to it. 

The ee t him and it was bought by the 
dtaa in his name but entire amount of the sale price expenses of the sale was Si ood 
furnished by the plaintiff, part of it on the day of sale and the balance four days after the sale. Or 
the latter date the defendant addressed a letter to the plaintiff wherein he referred to the fact of the 
sale and of the plaintiff having got the defendant to bid at the sale at the plaintiff’s cost and concludec 
by stating Oka) the anid land hall be reconvevel to the plaintiff whenever required by him withour 
d ing any consideration therefor. In a muit for specific performance of the agreement contamec 
in the letter, the defendant pleaded section 66 (1), Civil Procedure Code, in bar of the suit. 

Held : The facts directly fall within the scope of section 66 (1), Civil Procedure Code. Obviously 
the plaintiff is claiming title'to the suit property on the ground that the auction-purchase wa: 

e by the defendant on behalfofthe plaintif. The sale me was furnished wholly by him. Ther 
was no intention of conferring any title on the defendant. It was as if the plaintiff was the purchaser 
though on account of certain difficylties, the defendant was made to bid at the auction and to tak 
a sale certificate m his own name. The fact that the ent was subsequent to the sale woulc 
not, on the facts of the case, make any difference. Ifthe plaimtitf’s claim is allowed, it would be directly 
frustrating the object of section 66 1), namely, to create some check on the practice of making 
what are called benami purchases at execution sales for the benefit of the yudgment-debtors. 


al ; ; 
E e n a e a 

P. Somasundaram and P. Suryanarayana for Appellant. 

M. S. Ramachandra Rao and M. Krishna Rao for first Respondent. - 

The Judgment of the Gourt was delivered by 

Rajamannar, C.7.—This appeal raises an interesting question of law con i 
the scope of the prohibition contained in section 66 (1), Civil Procedure Code, hick 
sae oe shall be maintained against any person claiming title under a purchase certified by 


the Court in such manner as may be p ed on‘the ground that the purchase was made or 
behalf of the plaintiff or on behalf of some one through whom the plaintiff clams ”. 


+ Appeal No. 607 of 1947. | gth March, 1951. 
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The appeal was first heard by our brother Panchapagesa Sastri, J., who referred 
it to a Division Bench. 

The contesting parties are the appellant who was the first defendant in the 
Court below and ate first respondent, the plaintiff. The suit was for specific 
formance of an agreement dated 12th March, 1939, executed by the first daadaa: 
to convey the suit properties to the plaintiff whenever he chose to ask him to convey 
them without demanding any consideration. The averments in the plaint were 
extremely vague. After stating that the first defendant became the purchaser 
at a Gourt-auction held on 8th March, 1989, in O.S. No. 9 of 1933, on the file of the 
Gourt of the Subordinate Judge of Rajahmundry, of a three-fourth undivided share 
in two aati numbers in the village of Pulugurtha and that the first defendant 
subsequ filed a su't for partition and obtained the lands desmibed in the 
plaint ee towards the three-fourth share purchased, the plaint referred to the 
execution of the agreement abovementioned, the default on the part of the first 
defendant to carry out the agreement and averred that the plaintiff was entitled 
on the strength of the said agreement to demand specific performance of the contract 
by the execution of a proper instrument of conveyance to him and delivery of 
possession. The genuineness of this agreement marked as Exhibit P-1 was questioned. 
by the first defendant, but the finding of’ the learned Subordinate Judge who tried. 
the suit that the agreement was genuine has not been challenged before us. The 
substantial plea in defence with which we are concerned at present is that based. 
upon section 66 (1) of the Gode. The learned Judge held that provision of law 
did not apply to the facts of the case and that the plaintiff was not precluded from 
maintaining this suit. The Subordinate Judge therefore gave a decree for specific 
performance with costs and mesne profits. Hence this appeal by the first defendant . 


Before we deal with the decided cases cited to us ee counsel on either side 
bearing on the construction of section 66 (1) of the Code, it is very necessary to 
ascertain the facts of the case in so far as y can e gathers eon ke oder 
adduced. One Bavaraju Venkataramanamurthi, a minor, represented by his 
guardian obtained a decree inter cha against the plaintiff and his brother Venkata 
Rao. In execution of this decree the three-fourth share to which the plaintiff and. 
his brother were entitled in certain immovable property was brought to sale. 
At the Court-auction, the property was eS down in favour of the first 
defendant for a sum of Rs. 425 on 8th March, 1939. It is now common ground. 
that the entire amount of the sale price and the money for expenses of the sale were 
wholly furnished by the plaintiff himself. According to the plaintiff he paid. 
Rs. 150 in the first instance, evidently before the sale was held and Rs. goo on 
the date of the agreement which was four days after the sale, t.e., 12th March, 
1939. The agreement of that date is contained in a letter addressed by the first 
defendant in favour of the plaintiff in Aa following terms : l 

“Letter written and given this 12th of March, 1999, to Kotcherlukota Venkatalakrhmi-- 
pathi Garu’s son Venkatasubba Rao, esi of Nidadavole, Kovvur taluk, West Godavari 
district, by Vadrevu Kamaraju Garu'’s son Sooryanarayana, resident of Dwarapoodi Rama-- 

puram taluk, East Godavari district. 
In the sale by auction held in E.P. No. 291 of 19936 in O.S. No. 9 of 195 on the file of the Subar- - 
dinate Judge’s Court, Rajahmundry, you on account of your troubles in inen, got bid by me at 


babe Ie PAA three shares which both of ur troubles in busine, got bid by me at 
the land of the extent of acre 4.36 cents. bearing R-S. Nos. 101 and 1o02 of 1911. 


The lands relating to the said bid, is., the lands bearing eee 
auction on 8th May, 1989, as soon as your troubles in business and, and whenever required by : 
shall be reconveyed to you by me without piae any consideration therefor. Assuring you that. 
till that time the said lands shall not be alienated me dany Maa nae e o ao y cle. 

I have executed and given this letter to you. This a a a h 
consent ’’, 

It is this ent specific performance of which is sought. From this letter the- 
following facts emerge. Even prior to the Court-sale, there was an arrangement 
between the plaintiff and the first defendant that the first defendant should bid 
at the auction on behalf of the plaintiff. The first defendant himself was not reall 
interested and it was the plaintiff who was, but owing to circumstances which, 
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made it inconvenient for the plaintiff himself to bid, the first defendant was chosen 
to bid on his behalf. It was also understood that the price would be furnished 
by the plaintiff himself. It must not be overlooked that the property which was 
being sold was properly belonging to the plaintiff and his brother. Apparently, 
there was an idea of screening the property from other creditors. In pursuance 
of this agreement, the first defendant bid at the auction and also became the success- 
ful bidder. Presumably from and out of the sum of Rs, 150 paid by the plaintiff 
at first the deposit of 25 per cent. of the bid amount was made into Gourt. The 
balance had to be paid within 15 days. It was during this interval that Exhibit 
P-1 was executed and Rs. 300 paid on 12th March, 1939. ‘The intention of the 
ies was that the property should continue to, stand in the name of the first 
defendant till the plaintiff’s troubles were over and then they should be conveyed 
to him, of course, without demanding any consideration in view of the fact that the 
entire consideration for the sale had been provided by the plaintiff himself. ‘The 
balance of the sale amount and the value of stamps for the sale certificate were 
deposited by the first defendant on the 15th March and on the 14th Jul » 1939 
a sale ificate was duly issued in the name of the first defendant. © 
defendant filed a suit for partition and separate possession of the three-fourth share 
which he had purchased and obtained a decree Exhibit D-4. There was a m 
over the property and a suit based on that mortgage, and a decree thereon. Itis 
the plaintiff’s case that he provided all the money for the partition suit and it was 
with his money that the mortgage was discharged. 
The following extrets from the evidence of the plaintiff, P.W. 1 are very material: 
“I was present at the time of Court-sale . . . . I spent Rs. 450 for the auction sale. I 
-paid Rs. 150 at first and Rs, goo on the date of Exhibit P-1 . . . . . At that time my diffcul- 
Ges vos (a) the insolvency cf ni father, (2) creditors filed mit us, On account of those 
difficulties, the rory ras Aa aed o the oaeoi dadada I tor my benefit ”. 
‘When A purchases pro with his own money but in B’s name without any 
întention. of conferring on him any beneficial interest, the purchase is generally 
described as benami. In such a case the benamidar holds the property in trust 
for A and A may compel him to transfer the property to him. Section 82 of the 
Indian Trusts Act embodies this principles. It says: 
‘(Where property is transferred to one person for a consideration paid or provided by another 
n, and it appears that such other person did not intend to pay or provide such consideration 
the benefit of the transferee, the transferee must hold the property for the benefit of the persan 
paying or providing the consideration.” 
Such benami transactions are not illegal and ordinarily there is nothing to prevent 
a case of benami being put forward in a Gourt successfully. The rule of law enacted 
in section 82 is expressly stated not to affect the provision contained in section 66 
-of the Gode. Now section 66 of the Gode lays down an embargo on the plea of 
benami when it forms the basis of a suit by the person claiming to be the real owner 
against a Gourt-auction-purchaser alleged to be a benamidar. As the section 
places a procedural bar to the enforceability of a claim based on benami which 
1s otherwise quite legal and valid and effective, the section has to be strictly construed, 
see Mun v. Thangavelu! and Sheoshankar Prasad v. Mahabir Prasad’. But when 
‘substantially the facts attract the operation of the rule enacted by the section, Gourts 
will be failing in their duty if effect is not given to it. In the present case, it appears 
to us that the facts directly fall within the scope of the enactment. Obviously, 
the plaintiff is claiming title to the suit property on the ground that the auction- 
purchase was made by the first defendant on behalf of the plaintiff. ‘The sale price 
was furnished wholly by him (the plaintiff). There was no intention of conferring 
any title on the first defendant, It was as if really the plaintiff was the purchaser, 
though on account of certain difficulties, the first defendant was made to bid at the 
auction and to take a sale certificate in his own name. 
It is to get over this difficulty that the suit has been framed as one for specific 
performance of an agreement, namely, the ent alleged to be embodied in 
the letter, Exhibit P-1. The argument on of the plaintiff (first respondent) 
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was that a suit based on an’ ent su ent to a Court-auction-purchase_ 
to convey the property to the plaintiff will not fall within the mischief 
of section 66 (1) of the Code even though there might have been an agreement 
before the Court-sale that the property purchased should be conveyed to the plain- 
tiff. Reliance was placed by the learned counsel for the plaintiff on certain rulings 
of this Court and of the Judicial Committee of the Privy Gouncil to which we shall 
presently refer. Before doing so, we shall examine the position briefly. There 
may be a case in which A at the instance of B bids and purchases prop at a Gourt- 
auction agreeing to convey the property so purchased to B on payment of the amount 
which A had to pay for the purchase at the Court sale ; or after the purchase the 
auction-purchaser may agree with the plaintiff to convey the property to him for 
the same consideration for which he purchased at the Gourt-sale. In such cases 
the ostensible as well as the real title vests in the auction-purchaser and the only 
right that the plaintiff seeks to enforce is a right founded on an agreement with the 
purchaser. But for the agreement the plaintiff would have no case. The plaintiff 
could not in such a case invoke, apart from the agreement, the title which law confers 
on @ person under section 82 of the Trusts Act. On principle we see no difference 
between an agreement before the purchase and an agreement after the purchase 
so long as it is clear that the p er at the ‘Gourt-auction is treated to be the 
real owner for the time being only subject to the performance of an ent to 
convey the property to the plaintiff. On the other hand, if the purchaser 
is the plaintiff, in that he furnished the entire consideration and it was intended 
that the purchase should be for his benefit and the defendant was only a name- 
lender, then a subsequent agreement under which the defendant acknowledgi 
the title of the plaintiff, agrees to execute a formal deed of conveyance to the plainti 
would make no difference. It is, so to say, not am agreement in the strict sense of 
the term as there is no consideration. The property already belongs to the plaintiff 
except in name and a promise to convey the property to its real owner for no consi- 
deration cannot come within the definition of a contract in section 2 (k) of the 
Indian Contract Act. An agreement is defined as a promise or a set of promises 
forming the consideration for each other. For the promise on the part of the 
defendant to convey in such a case there is no consideration whatever, and so it 
will not be enforceable (vids section 25). 


Reference may be first made to the rulings of the Full Bench of this Gourt in 
Venkatabpa v. J *, The actual opinion of the Court, which was very short, 
proceeded on the finding that there was no benami transaction. The facts found 
were : the plaintiff and the defendant agreed that at the Court-auction the suit 
property should be purchased in the name of the defendant and one half of it should 
be conveyed to the plaintiff. Some money was paid before the CGourt-auction and 
subsequently a promissory note for the balance of the purchase money due from 
the plaintiff for his half share was executed. Nearly five years thereafter, the 
promissory note was discharged. It was then that an agreement was executed 
in favour of the plaintiff in which it was provided that the defendant should execute 
a conveyance for the half share whenever plaintiff demanded. The suit was to 
enforce this agreement. There was an allegation in the plaint that the half share 
was purchased in the name of the defendant benami, but that allegation was consider- 
ed to beirrelevant. It was contended that the case was not y a case of a real 
owner as such to recover property from a benamidar, that there was really no 
benami transaction, but there was an agreement with a real purchaser, namely, 
the defendant, that a half share should be conveyed to the plaintiff on payment 
of a part of the consideration. It was this contention which was accepted. Wallis, 
G.J., who delivered the opinion of the Full Bench observed : 

“Such an agreement is not inconsistent with auction-purchaser’s own title, but rather the 
reverse. 

The ralio dectdend: of this decision is that when the suit is for specific performance 
of an agreement entered into on the basis that the Court-auction-purchaser is the 
real owner of the property section 66 is not a bar. 


I. (1919) 37 M.L.J. 98: LL.R. 42 Mad. 615 (F.B.). 
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The Privy Council rulling in Vadiwlu Mudaliar v. Penamamcka Mudaliar+ was 


‘strongly relied on by the plaintiff’s learned counsel and it is necessary to go into 


it in some detail to ascertain what was actually decided in that case and what was 
not. One S, the owner of certain lands, in order to get a sale of the lands held 
in execution of a mortgage decree set aside, conveyed to four persons the said lands 
for Rs. 65,000. Subsequently there was another suit on foot of a prior mortgage 
which ended in a decree for sale. The sale was fixed for grd May, 1905. It was 
obvious that the four persons to whom the properties had been conveyed ran the 
risk of losing the benefit of their purchase if the properties were sold to third parties. 
They therefore resolved to bid for the property and for that purpose got together 
a sum of Rs. 10,000. It was then discovered that three other persons were also 
proposing to bid. There was then an ora! agreement entered into between the 
four vendees and the three intending bidders to the effect that the vendees should 
not bid for the property but should permit the three persons to buy and if they 
bought, the vendees should advance to them the above sum of about of Rs. 10,000 
to assist them in providing the deposit and completing the purchase and that which- 
ever of them became the purchaser of any property which had been allotted to any 
of the original vendees in the division between them should convey such property 
to such vendee on payment by him of such proportion of the auction price as might 
be found to be due from him on adjustment of accounts. The auction took place 
and one F, one of the three persons, who bid in pursuance of the agreement became 
the purchaser of one lot of the lands. Other lots were purchased by the two others. 
The vendees paid their contribution of Rs. 10,000 and the balance was raised from 
other sources and sale certificates were issued to the purchasers. In 1906 there was 
an adjustment of accounts between V and the vendees in accordance with the arrange- 


‘ment. The decision of the questions which arose on the adjustments was entrusted 


to a Panchayat and V signed a written undertaking to abide by the award of the 
Panchayatdars. The award fixed the amount payable by each of the vendees 
on taking his conveyance and embodied the allotment of the lands among the 
parties. There were certain variations in the allotment from that previously 
made, but every one accepted the variation. V was a party both to the agree- 
ment to abide by the award and to the agreement to vary the allotments. He, 
however, would not carry out the arrangement and so a suit was brought agains} 
him by certain persons who were the representatives of the vendees. The suit 
ended in a compromise by which V agreed to convey to the plaintiffs in that suit 
about 50 acres of the lands purchased by him. At the time of this compromise 
the other persons representing the original vendees insisted upon V conveying 
to them their respective shares in the property and V undertook to do so, though 
the undertaking could not be included in the compromise in the suit. ‘There was 
also a variation with reference to representatives of one of the vendees as regards 
lands to be conveyed and the moneys to be paid. Notwithstanding these trans- 
actions V afterwards iefused to convey to the representatives of the vendees the 
properties to which they were entitled under the arrangement and ultimately suits 
were brought to enforce the agreements. One of the main pleas in defence was 
that the suits were barred by section 66, Civil Procedure Gode. ‘Though this plea 
was upheld by the Subordinate Judge, the High Gourt negatived it and the decision 
of the High Court was upheld by their Lordships of the Judicial Committee. The 
reasoning of the High Court was as follows: 


co it is clear that section 66 is not a bar to the plaintiffs’ claim as for specific per- 
formance of the contract. Their case is not that the first defendant or Vythilingam or Dharma- 
kartha Kandaswami were merely benamidars, but that they were to be real purchasers; but they 
to con to the plaintiffs ın each of these suits or to their ecessors in title such portions 

of the pro or which ‘as we find) they had already paid or hed to pay under that agreement the 
balance of the purchase money. That we think is a sufficient answer to the plea under section 66, 


Civil Procedure Code. 


It was argued before their Lordships that in substance the agreement was that 
the purchase should be made on bebalf of the original vendees and would therefore 
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fall within section 66, Civil Procedure Gode. Their Lordships did not in terms 
accept this argument but observed that if the agreement entered into before the 
auction stood alone, there would be considerable force in the contention. They 
said : 

“‘ The object of section 66 was to put an end to : by one person in the name of another ; 


and the distinction between 2 purchace on behalf of another, and a purchase coupled with an under- 
taking to convey to another at the price of purchase, is somewhat narrow.” 


But in their Lordships’ view, whatever doubt might be caused by the character 
of the original agreement was removed by the events which happened after the 
sale. Their actual decision is found in this concluding passage : 

“It was decided in Venkatappa v. Jalayya), thatan agreement subsequent to a purchase is not 
affected bv the section, and there can be no question as to the correctness of that decision. In the 
present case agreements were entcred into after the sale, namely, first at the time of the panchayat 
In 1906, and secondly, on the occasion of the compromise of the suit of 1907, by which the appellant 
bound hrnself to carry out the original contract with ther ndents, with certain variations which 
were then agreed to and accepted by all partes. These su ent agreements are unaffecied by 
the section and are accordingly enforceable against the appellant.” 

We are clearly of opinion that the facts of the case before us are entirely and 
materially different from the facts before their Lordships. In that case the original 
purchase was in 1905 and the subsequent arrangements were long after that date 
and were the result of fresh transactions, which included a Panchayat. In the 
case before us, strictly speaking, there are no two agreements at all. There is 
really one agreement, namely, that the first defendant should bid at the auction 
on behalf of the plaintiff, the plaintiff was to find the entire purchase money, but 
ostensibly the first defendant would be the purchaser, and at a later date when 
the plaintiff’s troubles were over, the property should be put in the name of the 
plaintiff to whom it belonged always. It is not as if there was one agreement before 
the purchase and after the purchase as a result of fresh negotiations there was a 
subsequent ent. It must not be overlooked that in the case before the 
Privy Gouncil there was first an agreement and then there were certain disputes 
which were referred to arbitration and then there was a suit resulting in a compro- 
mise by which one of the CGourt-auction-purchasers bound himself to carry out the 
original contract with certain variations which were agreed to and accepted by all 
parties. There is nothing similar to this in the present case. 

We mutt also say that their Lordships should not be deemed to have decided 
that if the agpeement entered into before the auction had stood alone, section 66 
would have been a bar. Their Lordships no doubt say that the distinction between | 
a purchase on behalf of another which is strictly benami and a purchase coupled 
with an undertaking to convey to another at the price of purchase is somewhat 
narrow, but their Lordships do not say that there is no distinction at all. Not 
spy eee there are transactions which are on the border line as regards which 
it is di t to decide whether they fall within the mischief of a particular enact- 
ment or not. Gases dealing with memoranda of deposit of title deeds to secure 
moneys advanced may be given as an instance where Courts have found it diff- 
cult to decide whether a particular memorandum requires registration or not. 


It appears to us that the real test is this. If the plaintiff's title depends ulti- 
mately on the benami nature of the transaction, then, section 66 would certainly 
be a bar, but if the plaintiff’s title is dependent upon other facts and circumstances 
like, for example, the application of the general law or the carrying out of a separate 
contract, then section 66 would not be a bar. The test may be applied in several 
ways. Supposing there was no subsequent agreement, could the plaintiff still 
have maintained that the property y belonged to him? If he could, then, 
it is a case of benami and section 66 would apply. But, if without the subsequent 
agreement the plaintiff would not be entitled to claim any relief, then the fact 
of the subsequent agreement would take the case away from section 66. If the 
property, according to well-established principles of law, like section 82 of the 
Trusts Act, is really held in trust by the auction-purchaser for the plaintiff -w 
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had furnished the consideration, then, the auction-purchaser is bound ordinarily 


to convey the property to the real owner, the plaintiff, when called upon to do 
so. There is no question of an agreement being necessary for such a conveyance. 
If on account of section 66 of the Code, the real owner cannot call upon the auction- 
purchaser to do what is incumbent on him, he cannot get over the difficulty by 
pleading an agreement under which the auction-purchaser undertook to do what 
he had to do otherwise under the law. 


Another way of looking at it is this. Do the facts in a particular case show 
that the auction-purchaser was intended to be treated as the real purchaser, and 
is the agreement between the auction-purchaser and the plaintiff entered into 
on the footing that the auction-purchaser is the real owner? Ifitis, then section 66 
has no application and that is exactly what Venkatappa v. Jalayyat decided. ‘The 
learned Judges in that case found that the agreement specific performance of which 
is sought was not inconsistent with the auction-purchaser’s own title, but rather 

e reverse. 


So, it becomes necessary to ascertain in this case if the facts point out to a 
benami transaction. On the facts, who must be deemed to be the real purchaser 
according to law, omitting from consideration for this purpose section 66? The 
purchase by the 1st defendant was obviously—we can say admittedly—a benami 

. The plaintiffs evidence make it almost conclusive. Even the language 
of Exhibit P-1 confirms this view. We are of opinion that the letter Exhibit P-1 
only amounts to an acknowledgment by the first defendant of the benami nature 
of the transaction and no more. It does not proceed on the footing that the title 
vests in the auction-purchaser and the plaintiff has to obtain a conveyance as from 
a real owner. On the other hand, the title is deemed to vest in the plaintiff even 
from the moment of the purchase. 


We may now briefly deal with the other decisions cited to us at the bar. The 
decision of the Privy Council in Balaram v. Naktu*, in our opinion, really apple: 
the test which we have indicated above. The facts were as follows. On 28tk 
October, 1907, certain property was knocked down to one Naktu for Rs. 3,81¢ 
of which Rs. 1,000 was paid at first and Rs. 2,810 on 12th November, 1907. The 
sale was confirmed on 5th December, 1907, and the sale certificate issued to Naktu 


In 1919 one Bhika filed a suit against Naktu and his sons alleging that he was the 
' real 


, that both the sums which made up the purchase mohey were founc 
by him and that Naktu was his agent in the matter of the purchase, and that before 
the balance of the purchase money, namely, Rs. 2,810 was paid by him, Nakti 
wrote to him a letter on 4th November, 1907, promising to convey the property 
to him whenever asked to do so. In the trial Court the basis of Bhika’s case wa 
that Naktu’s name was entered in the sale certificate with his consent and thei 
Lordships held that this must tantamount to the purchase being benami and sectio1 
66 would therefore apply. Their Lordships then dealt with the case of specifi 

ce of the agreement which Bhika alleged was evidenced by the letter 
dated 4th November, 1907. Their Lordships found grave reason for doubtim; 
the genuineness of this letter and held that “in any event such promise as ther 
is in it is not supported by any consideration ” and that the claim for specifi 
rmance must fail. The facts in the present case are almost identical witl 
the facts in that case. The case of the plaintiff here is the case set up by Bhik: 
in that case, namely, that the entire consideration was provided by him, that h 
was the real purchaser and that the auction-purchaser’s name was entered in th 
gale certificate: with his consent. Here as in that case, the plaintiff relied upo: 
a letter in the interval between the date of the sale and the date of the deposit c 
the balance of sale price, and claimed specific performance of an agreement allege: 
to be evidenced by the letter in and by which the auction-purchaser agreed t 
convey the property to the plamtiff. 
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In Bishan Dayal v. Kesho Prasad! there was no separate agreement. The." 
plaintiff’s allegation was that the bid at the auction was made by the defendant“ 
on behalf of both the plaintiff and the defendant and the plaintiff was accordingly 
the owner of half the property. The learned Judges held that the claim of the 
plaintiff fell within the mischief of section 66. It was contended that thè plaintiff 
was claiming only a share in the roperty and not the entire property, but th 
held it that it did not matter. is decision was affirmed by the Privy Council 
in Bishun Dayal v. Kesho Prasad*. It was not disputed before them that section 66 
excluded the claim of the plaintiff based upon an averment that the auction-pur- 
chase had been made by the defendant both on his own account and on account 
of the plaintiff. No case independent of the purchase was put forward and therefore 
the claim of the plaintiff was negatived. In Shiva Shankar Sah v. Manbharan Ray?, 
the same view was taken, namely, that section 66 operates as a bar to a claim 
by a person, who alleges that the actual purchase was on behalf of himself, whether 
the purchase is alleged to be in execution ofan express agreement or otherwise, 
for the learned Judges point out: 

‘It js clear that no benami purchase can ever be otherwise than as the result ofan agreement 
of some sort between the principal and the benamidar.” 
In Upendralal Pal v. Ajaharuddin Ahmed*, it was pointed out that the operation of 
section 66 would not be ousted by the existence of any private agreement or 
understanding between the certified purchaser and others and reliance was 
placed on the observations of their Lordships of the Privy Gouncil in Bodh Singh 
Dhoodhooria v. Gunesh Chunder ‘Sen. 


Some cases were cited in which it was held that section 66 would not apply. 
In Allibhai v. Dada*, there was a separate transaction long after the original Gourt- 
auction-purchase. It was held by the learned Judge that section 66 would apply 
only to a suit in which the cause of action is given by the benami purchase and not 
to a suit like the one before him which was based on a contract separate from the 
transfer. The Court-sale had taken place sometime before the agreement. In 
Ramachandra v. Lakshman’, the learned Judges understood the case of the plaintiff 
to be based upon an ent entered into with the auction-purchaser treated 
as the real owner. In Viranjan v. Sarojini®, there was an agreement after the sale 
and one of the terms of the agreement was that the conveyance was to be made 
only after the defendants got their dues on a final adjustment of accounts. It was 
held that the bar of section 66 did not operate in the case. In Prem Sukh v. Habibullah’, 
the learned Judges held that section 66 (1) applied. In that case A contracted 
to sell to B certain property which A intended to purchase at a Court-sale. It 
was C however who became the actual purchaser. B brought a suit against C 
for specific eee aa of the contract of sale with A on the ground that C was 
the benamidar df A at the Court-sale. There can be no exception to the decision 
in the case, but with great ect we must demur to the proposition of law 
stated by the District Judge in that case and approved by the learned Judges, 
namely, that : 

‘Where there is a contract by the benamidar, who had purchased at a Court-sale, to convey 
the to the beneficial owner, the suit by the beneficial owner is not affected by section 66 (1) 
of the where the contract is made after the Court-sale.” i 
Two decisions of single Judges of this Gourt were cited to us; but in both the cases 
the benamidar had actually executed conveyances in favour of the real owner 
and the suits related to events which happened thereafter. In Muniappa v. Thanga- 
pelut? after the execution of the sale deed by the benamidar a suit was brought by 
the real owner for rectification of the sale deed. No exception can be taken to the 
decision that section 66 was no bar to the suit, nor with the following reasoning : 
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“In this case the case of the plaintiffs is not rested on the fact of the benami purchase or a 
mere prior agreement by the defendant to convey. Itisbased on a conveyance subsequent to the 
Court-sale ”. 

In Nagappa Chettiar v. Meenakshi Achi1, the judgment does not set out the actual 
facts. The only relevant circumstance to which the learned Judge (Somayya, J.) 
refers is that there was not merely an agreement to convey the property executed 
after the Court-sale, but there was an actual sale deed executed by the person who 
Salamis the property in Gourt-auction conveying the property to the plaintiff. 

ut with due deference to the learned Judge, we must dissent from the observations 
made by him as to the effect of the judgment of the Judicial Committee in Vadivelu 
Mudaltar v. Pertamanicka Mudaliar®, We have already pointed out in discussing 
that ruling that the Judicial Gommittee did not proceed on the footing that the 
purchases at the Court-sale were benami and that the original vendees under the 
deed of 1902 were the real owners. From the facts narrated in the judgment, it 
is Clear that the only sum furnished by the original vendees towards the sale price 
was Rs. 10,000 and it was necessary to find the balance of the price from other sources. 
It could not be said that each of these vendees was the real owner of any particular 
portion of the properties purchased at the Court-sale. Further it is not corect 
to say that the subsequent agreements which were held to be enforcible were 
mere reiterations of the original agreement. 

It appears to us to be an incomplete statement of the law to say that if the cause 
of action is based on an agreement subsequent to the auciion-pruchase, then sec- 
tion 66 will not apply, a it is also understood by necessary implication that 
such an agreement is made on the basis that the auction-purchaser is the person 
who has the real title vested in him and it is intended that by the conveyance to 
be executed by him, title should pass from him to the other. This is the ratio 
decidendt of Venkatappa v. Jalayya*, which is expressly approved by the Judicial 
Committee in Vadivelu Mudaliar v. Periamanicka Mudaliar®. 

Itis not n to ascertain the policy underlying section 66 (1) of the Code. 
But we have the high authority of the Privy Council that the provisions of that 
section 

“‘were designed to create some check on the practice of making what are called benami pur- 
chases at execution sales for the benefit of judgment-debtors ” (vide Ganga Saha v. Kesri4). 

If we allow the plaintiff’s claim in this suit, we would be directly frustrating the 
object of the section, because it may be recalled that the plaintiff was himself a judg- 
ment-debtor in the execution proceedings in which the Gourt-sale took place. 

In the result we are clearly of opinion that section 66 (1) of the Gode of Civil 
Procedure operates as a bar to the suit. The appeal is allowed and the suit is dis- 
missed with costs of the first defendant here and in the lower Court. 


V. S. e ” Appeal allowed. 


IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
PRESENT :—Mnr. JUSTICE PANGHAPAGESA SASTRY. 
Chitturi Venkataraju .. Appellant* 
D. 
Kodarasetti Venkataramana and others .. Respondents. 


Usurtous Loans Act (X of 1918)—AMorigage al 9 per cent. compound wnlerest—If excessios and un- 
comsctonablé in the circumstances of the case. 

The defendants purchased a property from its prior owner undertaking to discharge a mortgage 
for Rs. 2,000 of the year 1g2g. He made some payments and ultimately this suit mortgage was 
executed in 1935 for Rs. 3,944 with interest at g per cent. compound interest. 

On the question whether the rate of intereat is usurious, excessive and unconscionable, 
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Held, that in the circumstances of the case it was not. The property had been purchased with 
a direction to pay off the mortgage and the defendant instead of doing so fourd it convenient to 
renew the mortgage and he could not make any payments till 1947 for want of money. The fact 
that the property had appreciated in value to a conmderable extent mainly by unearned increment 
is not a ground to justify the defendant keeping the benefit of the increment to himself in respect of 
the mortgage on the property as agreed to by him voluntary and willingly in the ceed of mortgage. 


Appeal against the decree of the Gourt of the Subordinate Judge, Cocanada, 
in O. S. No. 98 of 1947. 


P. Somasundaram for Appellant. 
C. V. Dikskitulu for Respondents. 


The Gourt delivered the following 

JupomMENT.—This is an appeal by the plaintiff-mortgagee gainst the judgment 
and decree of the Subordinate Judge of Kakinada in so far as his claim for compound 
interest has been disallowed. ‘The suit was on a mortgage for Rs. 3,344 repayable 
in six instalments and carrying interest at the rate of twelve annas per cent. per 
mensem with yearly rests. The first defendant who had purchased the property 
from its prior owner had undertaken to discharge an earlier mortgage on this very 
property ofthe year 1922. The principal sum advanced thereunder was Rs. 2,000. 
That mortgage carried interest at nine per cent. per annum compound interest. 
Out of the consideration for the sale, the first defendant had been directed to dis- 
charge the mort of 1922. It appears that he made some payments thereunder 
and ultimately the suit mortgage came to be executed in 1935 for the amount of 
Rs. 3,344. Defendants 2 and 3, the sons of the first defendant, were then minors. 
The suit is brought in 1947 for recovery of the amounts due. Defendants 2 and 3 
had now become majors. The main defence was that the rate of interest provided 
in the suit mortgage bond is usurious, excessive and unconscionable and ie defen- 
dants should be given relief under the terms of the Usurious Loans Act. Several 
other defences were raised. But they were all found against the defendants and 
rightly. Learned counsel for the respondents admitted that the decision on those 
points could not be challenged. The lower Gourt took the view that the property 
at the time of the mortgage was worth about Rs. 10,000 at least and in those circum- 
stances, the provision for compound interest at nine per cent. was excessive, and the 
transaction was substantially unfair. In this view, he disallowed the compound 
interest but decreed the claim for balance of principal and interest calculated at 
nine per cent. per annum simple interest. Itis against the amount so disallowed 
that this appeal has now been filed by the plaintiff. 


The point for determination is, “Is compound interest in the circumstances 
excessive and was the transaction substantially unfair to invite the application of 
the Usurious Loans Act ?” 

The defendants are traders. They are described as such in the plaint. No 
doubt all of them claim to be agriculturists within the meaning of Madras Act IV 
of 1938. It is significant however in the deed of mortgage Exhibit A-1, the mort- 
gagors described themselves as merchants and residents of Kakinada village. It 
was fairly admitted before me that they were carrying on business and it could 
not be contended that their main source of income was agriculture. In these cir- 
cumstances the mere fact that compound interest is provided for cannot be a basis 
for drawing the presumption that the transaction was substantially unfair. The 
Madras Amendment of the Act in relation to agriculturist borrowers cannot there- 
fore apply. The decision relied on by the learned counsel for the respondents in 
A.S. No. 615 of 1947 is not altogether in point. 


Looking at the facts we have to bear in mind the following circumstances. 
The property had been purchased statedly for Rs. 4,000 though the first defendant 
would have it that he paid another Rs. 1,000 not mentioned in the sale deed and 
supports it by the production of a receipt. Even taking it that it was purchased 
for Rs. 5,000 in 1937, in the partition deed among the brothers, it was valued at 
Rs. 4,000 only. According to the first defendant, it must have been under-valued 
for the purposes of stamp duty. Be that as it may, the first defendant claimed 
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to have improved the property also to the extent of at least Rs. 2,000 afttr i} was 
allotted io his share. In 1935, according to him, the property would be worth 
very nearly Rs. 10,000 to Rs. 12,000, At present the valuation is put down by 
him at Rs. 20,000. The appellant’s advocate argues that having regard to the 
fact that the property was valued at Rs. 4,000 only in the partition deed of 1932 
at a time when depression had set in, it could not be that the property was worth 
anything like what the first defendant would have it in 1935. As pointed out by 
the learned Judge, however, seeing that he was content to take a mortgage of this 
property alone for about Rs. 3,000 odd it should be taken that the property was 
worth at least Rs. 6,000. It is stated that this property is situate in a prominent 
locality in an important town and under such circumstances, there was ample 
security and the provision for compound intersst was not justified. The claim no 
doubt at this distance of time comes to a large figure although the original advance 
was really Rs. 2,000. But that is because very nearly 28 years have elapsed. 
The first defendant giving evidence stated that there was nothing in writing to show 
that he effected any improvements. He stated he could not give any instances 
where loans had been obtained at six per cent. alone as pleaded by him. He further 
admitted categorically that he did not make any payment all these years for want 
of money. According to him, the property is worth nearly Rs. 20,000 now and he 
examined D.W. 1 also to speak to the same. If the property had been purchased 
with a direction to pay off the mortgage and the first defendant had not chosen to 
do so but found it convenient to renew the mortgage and if he could not make 
these payments all these years for want of money as he admits, if the property had 
od R in value to a considerable extent mainly by unearned increment, 
I do not see any justification why he should keep the benefit of this increment to 
himself and try to reduce the rate of interest in respect of the mortgage on this 
very property as agreed to by him valuntarily and willingly in the deed of mortgage. 
There seems to be no particular justice or equity in favour of that view. That the 
amount now claimed is large is, as already stated, due to the fact that the first 
defendant had not exerted himself in the least to make efforts to discharge this 
loan. He is a businessman admittedly and had been trading all through. ; In 
these circumstances, I am not prepared to say that he had succeeded in establishing ` 
that the rate of interest provided for in 1935 18 30 excessive as to make the transaction 
substantially unfair even at that time. do not see any reason therefore why the 
bargain should not be enforced between the parties as per the terms of the contract. 
There has been no objection taken to the form of the decree on behalf of the res- 
pondents 2 and 3. All the defendants were merely content with a reduction of the 
rate of interest. That in my view cannot be granted. In the result it follows 
that this appeal should be allowed with costs. The decree of the lower Court will 
be modified accordingly. f 

V.P.S. — Appeal allowed. 


IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
PRESENT :—MR. Justia PANCHAPAGESA SASTRY. 


Oruganti Appa Rao .. Appellant * 


Court-Fees Aci (VII of 1870), section 17—Rsdemplion of four anomalous (uswfructuary) morigagcs 1m 
Savour of the same persons, of the same date, of the same property and by the sam persons—Court-fes tf payable 
as om distinct subjects. 


Where four anomalous (usufructuary) m es were of the same date, of the same property 
and the mortgagors and the mortgagee are also the same, on a question of the court-fee payable in a 
suit for redemption, : 

Held : Though there were four mortgages, the transaction was intended to be and was really 
a single action. the circumstances it is an exceptional case where it ought to be held on the facts 
t hat there is only one subject and not distinct subjects within the meaning of section 17 of the Court- 
Fees Act. - 





“Appeal No. 315 of 1950. 29th March, 1951. 
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Appeal against the decree of the Gourt of the Subordinate Judge, Vizagapatam, 
in O.S. No. 66 of 1947. 


Y. Suryanarayana and Y. Suryanarayana for Appellant. 

The Gourt made the following 

OrDER.— This matter has been posted before me for orders with reference 
to additional court-fee now claimed by the office. The suit was for redemption 
of four usufructuary mortgages. The mortgages were all executed on the same 
day, by the same set of mortgagors, in favour of the same mo ec. They purport 
to be anomalous (usufructuary) mortgagees of the year ı for Rs. 8,500, 2,000, 
2,500 and 1,500. In the lower court the court-fee was made up of the aggregate 
court-fee as on four distinct subjects. In the High Court however the learned 
counsel for the appellant totalled up all the amounts due under the four mortgages 
and paid ad valorem court-fee on that basis of the total figure. The office had no 
objection to it in the first instance and the appeal was registered and numbered 
as A. S. No. 315 of 1950. Some time later, the office put up a note that the four 
mortgages must be regarded as four distinct subjects within ihe meaning of sec- 
tion 17 of the Court-Fees Act, and even in the appeal the court-fee ought to be paid 
on that basis. The matter has now been posted before me. 


The decision in Pollachi Town Bank, Lid. v. A. S. Krishna Atyar1, is relied on as 
the authority in favour of the enhanced court-fee being payable. This is a case 
which related to a suit by a mortgagee for sale, for recovery of amounts due under 
the mortgages. The present is a case of redemption of mortgage and whether 
this makes a difference or not, it is not necessary to consider the case in the special 
circumstances of this case. J am satisfied that though there are four mortgages, 
the'transaction was intended to be and wasreally asingle action. They are all of the 
same date, the property mo is the same property, the mortgagors are all 
common and the mortgagee is the same bank. In these circumstances, this 
is an exceptional case where it ought to be held on the facts that there is only one 
subject and not distinct subjects within the meaning of section 17 of the Court-Fees 


Act. 


The court-fee paid is sufficient and no further court-fee is payable. 
V. S. Court-fes paid hald sufficient. 


[FULL BENOH]. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


PRESENT :—Mnr. P. V. RAJAMANNAR, Chief Justice, Mr. Justick ViIswANATHA. 
SASTRI AND Mar. Justice PANCHAPAKESA AYYAR. 


The Official Receiver of Ramanathapuram at Madura, representin 
the estate of the insolvent, P.L.S.L.P. Palaniappa Chettiar aed 
P.L.M.L. Ghellappa .Chettiar .. Petitioner® 
U. 
P.L.S.L. Chellappa Chettiar | .. Respondent. 
Provincial Insolvency Act (F of 1920),Secttoms 70 and 75—Decision of the Insolvency Court mot te 
presecuts debtor—Recarrer—If ‘penoa aggrieved > by decistom and entitled to appeal. 
Neither a creditor nor the Official Receiver is a “‘ person aggrieved ” by a decision of the Insoh ency 
Court declining to make a complaint against a debtor under section 70 of the Provincia] Insolvency 


Act and has apis of appeal under section 75 (1) of the Act. The cace ofa debtor against wham 
a complaint is e under section 70 of the Act might stand on a different footing. (Case-law 


Karuthan Chettiar v. Raman Chettiar, (1993) 45 M.LJ. 804, distinguished. Isappa Nayanar v. 
recites (1914) I.L.R. 40 Mad. 630, Palamiappa Chelti v. Subramenia Chetti (1919) 38 MLJ 
338, approved. : 





. I. (1934) 68 M.L-J. 316. i 
+ C. R. P. No. 932 of 1946. 1gth January, I951. 
I2 ` f 
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Petition under section 75 of the Provincial Insolvency Act praying that the 

High Gourt will þe pleased to revise the order of the District Court of Ramanatha- 

Gees at Madura, dated 26th February, 1947, in G. M. A. No. 33 of 1946 (I. A. 
o. 92 of 1944, in I. P. No. 14 of 1937, Sub-Gourt, Devakottah). 


T. Krishna Rao for Petitioner. 
K. Veerasami and G. Ramanyam for Respondent. 


(In pursuance of an Order of Reference by Rajamannar, G.J., dated roth 
February, 1949, this petition coming on for hearing before Satyanarayana Rao 
and Viswanatha Sastri, JJ., on 27th February, 1950, the Gourt made the following 
Order of Reference to the Full Bench) : 


The Judgment of the Gourt was delivered by 

Satyanarayana Rao, 7.—This case was referred to a Division Bench by my Lord the 
Chief Justice for an authoritative decision on the question whether the qualification 
“ aggrieved by a decision ” in section 75 (1) of the Provincial Insolvency Act neces- 
sarily applies to the debtor, creditor and the Receiver expressly named in that sub- 
section. That question has since been authoritatively decided by a Full Bench of 
five Judges in G. M. A. No. 470 of 1946 (since reported in Narastmham v. Ramayya") 
but there is another question which, in our opinion, requires consideration 
by a Full Bench, viz., whether the Official Receiver, who unsuccessfully applied 
for prosecuting the insolvent under sections 69 and 70 of the Provincial Insolvency 
Act, is a person aggrieved by the decision of the learned Subordinate Judge. If the 
test laid down in Ex parte Official Receiver. In re Reed, Bowen and Co. and In re Lamb. 
Ex parte Board of Trade*, were to be applied which considered similar language under 
the English Bankruptcy Act, the Receiver would be a person aggrieved by the order 
and would be entitled to prefer an appeal E the decision of the learned Sub- 
ordinate Judge. But Ipappa Nayanar v. Manicka Asari* and Palamiappa Chetti v. 
Subramania Chettiš, which were decisions under the Provincial Insolvency Act of 
1907, took a different view and if the principles of those decisions were to be applied 
the Official Receiver would not be entitled to prefer an appeal. A similar view 
was takon by the other High Gourts, vide Laduram v. Mahabir Prasad’, Digendra 
Chandra Basak v. Ramani Mohan Goswami’, Lalchand Hirachand v. Tuljaram Raoji’ 
and Achhru Ram v. Padam Pershad and anotker?. There are no doubt observations in 
the judgment of the Full Bench in G. M. A. No. 470 of 19461 which clearly indicate 
that this Court was inclined to adopt the test laid down in Ex parte Official Receiver. 
In re Reed Bowen and Co.*. We think that this is a matter which requires an 
authoritative decision on the point and we therefore direct the papers to be placed 
before my Lord the Honourable the Chief Justice for constituting a Full Bench. 


In pursuance of the above Order of Reference, this petition coming on for 
hearing 

T. Krishna Rao for Petitioner. 

E. Veeraswami and G. Ramanyam for Respondent. 


The Court expressed the following 


Oprnion.—The Official Receiver of Ramnad, here petitioner, moved the Insol- 
vency Gourt of Devakottah to make a complaint under section 70 ofthe Provincial 
Insolvency Act (hereinafter: referred to as “ the Act ”) against the insolvent 
debtor, here respondent, of offences under section 69 of the Act alleged to have 
een committed by the latter. The Insolvency Gourt held an enquiry after notice 
to the respondent but declined to make a complaint. An ap against the 
decision of the Insolvency Court preferred by the Receiver to the District Gourt 





1. (1950) 1 M.L-J. 484 (F.B.). 6. 198) 39 All. 171. 

2. 1837 19 a 174. i 1918) 22 C.W.N. gs58. 
3. (1894) 2 .D. 805. : . LLR j 19434 Bom. 67. 
4. (1914) I.L.R. 40 Mad. 630 g. IL.R. (1941) Lah. 779. 
5. (1919) 38 M.L.J. 938. 
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of Ramnad was rejected on the ground that the Reeceiver had no right of appeal. 
The only question in the Givil Revision Petition is whether the decision of the 
Insolvency Court was appcalable at the instance of the Receiver, and the answer 
depends upon a proper interpretation of section 75, sub-section (1) of the Act 
which runs thus : 

‘* the debtor, any creditor, the receiver, or any other person aggrieved, by a decision come to or 
an order made in the exercise of insolvency jurisdiction by a Court subordinate to 2 District Court 
may appeal to the District Court.” 

In view of the decision of a Full Bench of this Gourt in Narastmham v. Ramayya?, 

it was conceded, and we think rightly, by the learned advocate for the petitioner 

that a debtor, creditor or receiver nee ee an unqualified right of appeal from any 

decision or order of an Insolvency Gourt, but a right of appeal only if he was aggrieved 

by that decision or order. Under section 75 (ny of the Act the only person entitled 

to appeal is “ a person aggrieved ” by the decision or order and there is no difference 

in this respect between the provisions of section 46 of the Act of 1907 and section 75 (1) 

of the Act of 1920. Gan the receiver be said to be “ a person aggrieved ” by the 

decision of the Insolvency Gourt not to make a complaint against the debtor of 
offences under section 69 of the Act. The English decisions expounding the meaning 

of ihe phrase “ aggrieved person ” occurring in the corresponding provisions of 
the English Bankruptcy Acts had been considered in WNarasimham v. nal, 

and it is unnecessary to go over the same ground. Suffice it to refer to a few land- 

marks. 

In Ex parte Sidebotham?, James, L.J. said : 

A‘ aggrieved ’ must be a man who has suffered a legal grievance, a man inst whcm 
a decision been pronounced which has wrongly deprived him of something or wrongfully refused 
him something, or wrongfully affected his title to something.” 

This however, was not a definition of the expression “ person aggrieved ” or even 
an exhaustive siatement of its meaning. The grievance may not be personal or 
pecuniary and may yet be a legal grievance. A person against whom a decision 
has been pronounced which has wrongfully refused him something which he had 
a right to demand, would be an “ aggrieved n”. A creditor or receiver who. 
is under the vrovisions of the Act Beene and who makes an applica- 
tion to the Insolvency Court for a relief or who is brought before the Gourt to sub- 
mit to its decision is, if the decision goes against him, thereby an “ aggrieved per- 
son’. ‘This is the effect of the decisions of the Court of appeal in Ex parte Official 
Receiver. In re Reed, Bowen and Co.? and InreLamb. Ex parte the Board of Trads*. 
Not every person who has suffered some disappointment or whose expectations 
have not been realised as a result of the decision or order of an Insolvency Court 
can claim to be an aggrieved person. , 

udged by this test, can it he said that the Receiver was a person aggrieved by 
the decision of the Insolvency Court in this case? The Official Receiver has the 
right and duty to get in and realise all the assets of the debtor and distribute them 
among his creditors. He 'has the right to apply to the Court for an order to set 
aside the fraudulent dealings of the debtor with his property and recover the same 
for the benefit of the creditors. He has to scrutinise the claims of creditors, admit 
proof of debts and distribute the assets of the insolvent as dividend among the 
creditors. A creditor too has rights given to him under the Act. He can apply 
to the Gourt under section 21 for interim security to be furnished by the debtor 
and for attachment of his property. He can also apply to the Gourt under sec- 
tion 54-A for avoiding fraudulent transfers of his property by the debtor. He can 
apply to the Court to expunge the name of a creditor from the list of creditors on 
proof that the debt is unreal. He has a right too E Sag ie insol- 
vent. In matters relating to the administration of the estate uf the debtor, the 
realisation and the distribution of his assets, the reciver and the creditors are directly 
interested. A decision or order adverse to the receiver or the creditor in connec- 
tion with matters of the kind above specified on an application presented by or 
a pe i SS Seger 


feet 1 M.L.J. (F.B.). 3- (1887) 19 Q.B.D. 174. 
2, (I 14 Ch.. R 4. (1894) 2 Q.B.D. 805. 
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as against the receiver or the creditor would be appealable at his instance, for, he 
thereby suffers a legal grievance. But neither a creditor nor the receiver has a 
direct interest in sending a debtor to jail for offences under section 69 of the Act. 
He may be indirectly interested like the rest of the public in the purity and efficiency 
of insolvency administration. But he has no further or other interest in the matter. 
The Act does not specifically provide for an application under section 70 either 
by a receiver or a creditoi praying for action to be taken against the debtor. Neither 
the receiver nor a creditor has any right to demand the prosecution of the debtor 
for an offence under section 69 and they cannot be said to be “ aggrieved” hy a 
refusal of the insolvency Gourt to make a complaint under section 70 of the Act. 
The matter is left to the Gourt’s discretion. ‘Lhis is not to say that the receiver or 
creditor cannot file an application in the insolvency Court for action being taken 
against a debtor under section 70 of the Act or that he cannot place before the Court 
materials in support of the application. Such assistance to the Court is legitimate 
and is rightly given. But then there is no dispute to which the applicant is a party 
or by the decision of which the applicant suffers a legal grievance. Whether 
the application succeeds or fails, he has no further concern in the matter. He has 
done his duty and the responsibility for the decision rests with the Insolvency Gourt 
which hears his application. The decision or order of the Gourt does not in any 
way affect directly or indirectly the rights of the creditors or the receiver. The 
creditors or the receiver is no more “ aggrieved ” than any other member of the 
public by the Gourt’s decision not to make a complaint against a debtor, and there 
is no reason why he should have a right of appeal against the decision of the insol- 
vency Gourt under section 75 (1). 


Section 476, Criminal Procedure Gode, providing for an application to the 
Court to make a complaint in respect of offences against public justice, and 
section 479-B, providing for a right of appeal against an order refusing to make 
a complaint may be usefully contrasted with the provisions of sections 70 and 
75 of the Act, which neither contemplate a formal application to the Court nor 
expressly provide a right of appeal from a decision of ne Court refusing to make 
a complaint. The marked difference between these two sets of provisions shows 
that the Legislature in enacting section 70 of the Act merely allowed the receiver 
or creditor to bring to the notice of the Court the fraudulent dealings of the insol- 
vent with his property and affairs in order that the Gourt might take disciplinary 
action against the erring debtor. If the Gourt declines to make a complaint 
it cannot be said that it has refused the applicant, the receiver or creditor, somethi 
which he had a right to demand. Nor has it deprived him of anything or aff 
his right or title to any property. He is not therefore “ ieved ” in the relevant 
sense of that expression. It may be that the decision of the Gourt not to make a 
complaint has failed to satisfy thie thirst for “‘ retributive justice ” on the part of 
the applicant; but this is not a legal grievance. The receiver or the creditor 
is no more Eoo than any other member of the pulic by a judicial decision 
of which he does not approve. The offences created by section 69 of the Act 
is a special one relating to and arising out of the insolvency of a debtor and is not 
part of the general criminal law, anc the Legi lature has not thought fit to enact 
provisions on the lines of sections 476 and 476-B of the Criminal Procedure Gode 
with reference to oftences under section 69 of the Act. For these reasons it must 
be held that the receiver in the present case was not a “ person aggrieved ” by 
the decision of the Insolvency Court declining to make a complaint against a 
debtor under section 70 of the Act. 

This view is in accord with the cunclusion reached by this Gourt in Iyyappa Nayanar 
y, Mamcka Asari! and Palantappa Chstti v. Subramama Chetti? under the conesponding 
prc visions of sections 43 and 46 of the Act of 1907. It is true, as pointed out by 
the petitioner, that all the reasons given in the former cases have not been accepted 
in the latter. It is also true that the procedure for the trial of an offence under 
the insolvency law was different under section 43 of the Act of 1907 from what 
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it is now under section 70 of the Act of 1920, a8 amended and that much of the 
reasoning in Ipappa Napanar v. Manicka Asari? may not hold good in the. present 
State of the law. The decision in Palaniappa Chetti v. Subramania Chetti a, however 
is not open to such criticism. The other High Courts have taken the same view 
as this Gourt in cases decided under the Act of 1 7- Laduram v. Mahabir Prasad’, 
-Gujarsaha v. Barkat Ali Shah* and Digendra Chandra Basak v. Ramani Mohan’. As 
already observed, there is no difference between the Act of 1907 and the present 
Act with reference to the right of appeal and under both the enactments, only 
a “ person aggrieved’ by a decision or order of an Insolvency Gourt could appeal 
therefrom. In cases decided after the enactment of sections 70 and 75 of the Act 
V of 1920, in their present form, the Bombay and Lahore High Courts have 
held that neither a creditor nor the Official Reckiver is a “ person aggrieved ” by 
a decision of the Insolvency Court refusing to make a complaint under ee 
Lalchand Hirachand v. Tuljaram® and Achhra Ram v. Padam Pershad’. We respectfnlly 
agree with these decisions. 

The petitioner relied on Karuthan Chettiar v. Raman Chetti®. There, the Insol- 
vency Gourt refused even to entertain or consider an a lication by a creditor 
to take action inst the debtor under section 43 of the Act of 1907 in respect of 
offences under the insolvency law. On an appeal by the creditor it was held that 
the Insolvency Court erred in dismissing his application in limins and in declining 
to go into the matter. It was however observed that if the Gourt had made an 
enquiry and then decided not to make a complaint, the creditor would not have 
been entitled to prefer an appeal as an “ aggrieved person” on the authority of 
Lyappa Nayanar v. Manicka Asari!. There was a full enquiry in the present case, and 
it was only after such enquiry that the Insolvency Gourt declined to make a com- 
plaint against the debtor. The decision in Maruthan Chettiar v. Raman Chetti8, 
must be confined to its own facts and cannot be relied upon as an authority for the 
proposition that a creditor or receiver is a person aggrieved by the decision of the 
Insolvency Gourt to make a complaint against a debtor under section 70 of the Act. 
Reference was also made to the decision in In re Dunn. Ex parte Senior Official Receiver? 
but there the Court in bankruptcy refused to consider the report of the receiver 
and decide one way or the other whether un order should be made for the prose- 
cution of the bankrupt. Romer, L.J., observed as follows : 

“The duty of ultimately determining whether a prosecution shall be instituted rests with the 
Court and not witb the Official Receiver. Ita to me, therefore, that the Court cannot refuse 
to consider the report merely because the Off Receiver has not made up his mind whether there 
ought or ought not to be a Prosecution, or will not make a substantive application for an order to 
prosecute. The report having been mad it must at some time or other be considered by the Court, 
and the Court itself must, nader section 1é of the Debtors’ Act, 1869, make up its mind whether the 

pt is to be prosecuted.” 

This decision is not an authority for the position that if the Bankruptcy Gourt 
after considering the report, resentation or application of the receiver and 
after making such enqviry as it thinks fit, decides not to prosecute the bankrupt, 
the receiver is a “ person aggrieved ” by that decision. The observations above 
quoted tend to show that the receiver discharges his duty or responsibility by ra 
his report, that thereafter it is a matter between the debtor and the Gourt an 
that it is for the insolvency Judge to decide whether he will make an order for the 
prosecution of the bankrupt or not. 


For the reasons above stated we hold that the receiver had no pages ae 
to the District Gourt under section 75 (1) of the Act and that the a was 
rightly dismissed by the Court on this ground, The case of a debtor against whom 
a complaint is made under section 70 of the Act might stand on a different footing. 
The Civil Revision Petition is dismissed with costs. 





K.S. — Petition dismissed, 
I. (1914) I.L.R. Mad. 690. 6. I.L.R. (1949) Bom. 67 
2. E 38 M.L. J. 338. rf I.L.R. (1941) Lah. 779. 
g. (1916) I.L.R. 39 All. 171. a 45 M.L.J. 
4. (1921) LLR. 1 Lab. 21g. 9. (1go2) 1 K.B. 107 ( ) 
5. (1918) 22 CLW.N. 958. 
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IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :—Mr. Justice BALAKRISHNA AYYAR. 


K. Natesa Ayyar .. Petitioner" 
D. 
Kothandarama Ayyar and another .. Respondents. 

Madras Civil Courts Act (III of 1873), section 14-—Swit for partition on footing that plaintiff 1s in possession 
ef the properiy— Valus for purposes of jurisdiction. 

The value for the purposes of jurisdiction in a case where the plaintiff sues for pau tition on the 
footing that he is in posession of.the property is the market-value. 

Mallayya v. Fagannadhamma, (1941) 2 MLL.J. 567, followed. 

Petition under‘section 115 of Act V of 1g08 praying that the High Court, 
will be pleased to revise ihe order of the Court of the District Munsiff of Mayuram. 
dated the 1gih day of January, 1951, and made in O. S. No. 164 of 1950. 

T. S. Kuppuswami Aiyar and R. Swaminatha Aipar for Petitioner. 

Æ. S. Ramamurthi and V. Seshadi for 1st Respondent. 

The Court made the following 

Orver.—The question for determination here is : 

‘What is the value for purposs of jurisdiction in a case where the plaintiff sues for partition 
on the footing that he is m possession of the property ?” 

Scction 14 of the Madras Civil Gourts Act provides : 

““ When the subject-matter of any suit or proceeding is land, a house or a garden, its value stall, 

for purposes of the jurisdiction conferred by act, be fixed m the manner provided by the Court- 
Fees Act, 1870, section 7, clause s5”. 
On, a first look at this section one is tempted to say that the subject-matter of a 
suit for partition consists of the land, house or garden in relation to which the action. 
has been brought and the partition of which is asked for. Such a view would be 
a legitimate view and would follow from a prima facis reading of section 14. A 
difficulty, however, is created by the view which this Court has taken of the provi- 
sions of Article 17-B of schedule 2 to the Court-Fees Act. That Article relates to- 
a “ plaint.. .... in every suit where it is not possible to estimate at a money 
value the subject-matter in dispute ”. 

It is well-settled in this.Gourt that where a plaintiff who claims to be in posses- 
sion asks for partition, his plaint is in respect of a subject-matter on which it is not 
possible to put amoney value. It.seems to me,that there is something incongruous | 
in saying in one and the same breath that in an action of this kind the subject- 
matter is incapable of being valued in money and at the same time saying that 
the subject-matter of the suit is “ land, a house or a garden” which things are 
obviously capable of being valued in terms of money. Though the anomalies. 
which abound in the Gourt-Fees Act often make logic a treacherous guide in interpret- 
ing its provisions, one must do one’s best to minimise the illogicalities involved. 
I do not think that it will be right, after holding as this Gourt done, that the 
subject-matter in an action like ihe present one is incapable of valuation under 
Article 17-B to rule that nevertheless it falls within section 14 of the Civil Courts. 
Act. Ifsection 14 of the Madras Civil Courts Act does not apply, then the market- 
value of the properties which the plaintiff claims for his share must be treated as. 
the value of the suit for purposes of jurisdiction. 

I find that in Mallayya y. Jagannadhamma!, Lakshmana Rao, J., took the same 
view : 

“In it for partition by persons in joint possession, the value for purposes f jurisdiction 
s the e TA of the property A suit ”. : z g 


{ "l 
* G. R. P. No. 154 of 1951..' ' ; 17th April, rgst. 
aon 4 1. (1941) 2 MLLJ. 567. f prt 195 
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I take it as obvious that the“fearned Judge meant to say the valué of the plaintiff’s 
share. Though there was a full and probably exhaustive discussion of the relevant 
decisions before me, my attention was not drawn to any case in which any doubt 
has been expressed about the correctness of the aecision of Lakshmana aa 
Of the cases which Mr. Ramamurthy read befor me it will suffice to refer to two. 
One is Singarachariar v. Lakshmana Chethar!. In that case a suit was filed by a creditor 
to set aside a summary order which held that the properties did not belong to the 
judgment-debtor. Su uently, the plaint was amended so as to include a prayer 
for a declaration that a trust deed execuied by the judgment-debtor was a sham, 
nominal and fraudulent transaction. Jt was held in that case that section I4 of 
the Madras Civil Gourts Aci applied and that in co uence the suit had to be 
valued in the manner provided by section 7 (v) of the Gourt-Fees Act. The suit 
being to set aside a summary order, it will be correct to say that the subject-matter 
of the suit was really the property in relation to which the order had been passed. 
It will be perceived that if the summary order were confirmed, the creditor would 
lose his right to proceed against the property. On the other hand, if the order 
were set aside, the property would be made available to satisfy the claim of the 
decree-holder. In other words, the subject-matter of the suit was in substance 
the land to which the summary order related. In the present case the subject- 
matter of the svit must be regarded as consisting not of “ land, a house or a garden ”, 
but the right of the plaintiff to have those properties divided up. Stngarackari’s 
cass’ does not, therefore, apply. The other decision cited by Mr. Ramamurthi 
is the one in Arumughu Mudaliar v. Venkatachala Pillai?. That too related to a summary 
order and the observations already made in regard to Singarachariar v. Lakshmana 
Chettiar’, would apply. I therefore conclude that for purposes of jurisdiction, 
the market-value is the one that governs. Since this value has not been ascertained 
there will be a direction to the Gourt below to ascertain the market-value of 
the posts share and if thereafter it is found that the suit is within the cognizance 
of the District Munsiff, he will go on with it. If it exceeds his jurisdiction, he 
will return the plaint in order that it may be presented to the appropriate Court. 


In the plaint there was a prayer for a declaration and Mr. Ramamurthi argued. 
that by reason thereof, the matier fell within the scope of section 7 (iv) (c) of the 
Gourt-Fees Act. Ido not think there is any great weight inthis contention. In 
numerous partition suits a question uently to be decided is: What the 
properties are of the joint family which are liable to be partitioned. Various 
claims and counter-claims are put forward in respect of the properties and the mere 
fact that a decision has to be given about them will not bring the suit under section 7 
(5) (c) of the Gourt-Fees Act. The praver for a declaration was reall super- 

uous and does not affect the question of jurisdiction. The costs of this Revision 
Petition wil] be costs in the suit. 


K. S. —— Suit remanded. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice RacHava Rao. 


The Official Assignee, Madras representing the estates and 
effects of Messrs. Uma & Co. .. Petitioner * 


0. 
M. G. Ranganathan è .. Respondent. 


Madras City Ciotl Court “aap ER 1892), section 16, proviso a) eet Sen ares oe Onginal 
Side of the High Cosi to ths City Cuil Addittenal Cowr-fee—If cam be dem i 

In respect of a plaint transferred from the Original Side of the High Court to the City Civil 
Court, the additional court-fee can be called fcr. Proviso (3) to secticn 16 of the City Civil Court 
Act provides that the Court-Fees Act thall apply to ruch plaint:; crecit teing piven fc) em fees levied 








“a, (1949) 1 M.L.J. 195. 716. 
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in the High Court. ~It cannot be contended that there are no charging provisions in the Act enabling 
the levy of additional court-fee. 

_. Petition under section 115 of Act V of 1908, praying that the High Gourt 
will be pleased to revise the er of the City Civil Gourt, Madras, dated 30th 
September, 1950 and madein O.S. No. 146 of 1948. 


B. V. Viswanatha Aiyar for Petitioner. 


The Government Pleader (P. Satyanarayana Itaju) for Respondent. 
The Court delivered the following 


JUDGMENT.—An interesting point of law has been argued at some length with 
his usual ability and emphasis T Mr. B. V. Viswanatha Ayyar in this case. “The 
question is one of court-fee payable on a plaint transferred from the Original Side 
of the High Gourt to the Madras City Civil Court under section 16, proviso (2) 
of the Madras City Givil Court Act. The petitioner was called upon after the 
transfer to pay the additional court-fee which would have been payable on the 
plaint, had it been filed even at the inception in the Gity Civil Gourt. It is objected 
for the petitioner that the course adopted by the Court below is not valid. 


The pith and substance of the argument of Mr. Viswanatha Ayyar is that there 
is noc ing section in the City Civil Gourt Act or in the Court-Fees Act which 
warrants the levy of the additional court-fee. My attention has been drawn by 
learned counsel to the language of section 16, proviso (3) of the Act which, it is 
said, contains no such language as is to be found in section 14. The contention 
is that section 16, proviso (3), cannot be regarded as a taxing section, as section 14 
can be. Mr. Viswanatha Ayyar argues that in the absence of any clear specific 
taxing section in the City Civil Gourt Act or elsewhere it is not open to the Court 
to seek to levy the extra court-fee, as though the suit in question had been even 
originally instituted in the City Givil Court itself. 

Section 14 deals with cases removed to the High Court from the City Civil 
Court. Section 16, proviso (3) deals with a suit or other proceeding transferred 
from the High Court on its Original Side to the City Givil Gourt. In the former 
section there is a definite provision, it is true, to the effect that fees on the scale 
for the time being in force in the High Court as a Gourt of ordinary original civil 
jurisdiction shall be payable in that Court in respect of the suit and proceedings 
removed to it for trial; and there is a proviso to the section which says further 
that in the levy of any such fees which according to the practice of the Court are 
credited to the Government, credit shall be given io the plaintiff in the suit for any 
fee which in the City Givil Gourt he has y paid under the Court-Fees Act, 
1870, on the plaint. In section 16 what is said, so far as material to the present 
case is that, 

‘t Nothing in this Act contained shall affect the original Civil jurisdiction of the High Court: 
Provided that— 

2) in any suit or other j ing at any time in the Hi any Judge of such 
Court a at RA stage thereof make RE EDE the same E ay act bas Sue 
opinion such suit or proceeding is within the jurisdiction of that Court and should be tried therein ; 

(3) in any suit or other proceeding so transferred, the Court-Fees Act, 1870, shall apply, 
credit being given for any fees levied in the High Court ”, 
It is said by learned counsel for the petitioner that the words “ the Court-Fees Act, 
1870, shall apply” are not themselves sufficient to imply the result contended for 
by the Government in regard to the extra court-fee payable after the transfer in 
the City Civil Gourt. The argument, however, overlooks the immediately folowing 
words “ credit being given for any fees levied in the High Court”. It is perfectly 
clear that the object and purpose of section 16, proviso (3) are to authorise the levy 
of further court-fee in accordance with the requirements of the Gourt-Fees Act 
as if the suit was one instituted in the City Civil Gourt itself at the inception. ‘This 
in fact, is not disputed by learned co for the petitioner ; but what is contended 
is that the object and purpose have not been eflectuated by the language used. 
Mr. Viswanatha Ayyar has further contended that in the Gourt-Fees Act there is 
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no provision once the plaint has been accepted, as stamped with the proper amount 
of court-fee, for the Court thereafter to levy any extra court-fee, although under 
section 12 of the Gourt-Fees Act the appellate Court may have such jurisdiction. 
It is also urged that in the case of a transferred suit too there is no provision for the 
collection of any extra court-fee. That may be; but if the obvious intendment 
of section 16, proviso (3) of the Madras City Civil Gourt Act is that after the transfer 
of the suit from the file of the High Court the Gourt-Fees Act should he treated as 
thereafter applicable, credit being given for any fees levied in the High Court, 
there is no substance in my opinion, in the considerations reliec upon by the learned 
advocate for the petitioner. In view of the plain intendment of the proviso to 
section 16 I do not think that there is any force in the contention of the learned 
advocate for the petitioner that a taxing statute must be construed strictly, or that 
in the absence of any specific charging provision no levy should be allowed as against 
the subject. ‘The object and purpose of the provision which are perfectly clear 

ve been, in my opinion. suticiently effectuated by the language used, which 
is not merely to the effect that to the suit or proceeding transferred the Gourt-Fees 
Act, 1870, shall apply but to the further effect that credit shall be given for any 
fees levied in the High Court. The application of the Gourt-Fees Act, 1870, to 
such acase with due credit given for the fees already levied in the High Gourt 
meaas by irresistible implication that the plaint shall be treated after the transfer 
as if it were a plaint even originally filed in the City Givil Gourt itself for the purpose 
of the amount of court-fee payable. In fact Mr. Viswanatha Ayvar was not able 
to suggust when question was put to him in what other way the Gourt-Fees Act, 
1870, should apply to a suit or proceeding transferred from the High Gourt than 
that the amount of extra court-fee should be levied from the plaintiff. The rule of 
strict construction of penal and fiscal enactments has been emphasised by 
Mr. Viswanatha Ayyar, but the rule, in my opinion, requires no more than that 
the language shall be so construed that no cases shall be held to fall within it which 
do not fall both within the reasonable meaning of its terms and within the spirit 
and scope of the enactment. (Maxwell on Interpretation of Statutes, gth Edition, 


pages 268 and 269.) 


It may be that as argued by Mr. Viswanatha Ayyar the ruling of a single 
Judge of the Bombay High Gourt reported in Raghunath Ganesh v. Vaman Vausudeo', 
which is relied upon by the learned Government Pleader before me is not correct 
in so far as it seeks to justify the levy of further court-fee with reference to section 6 
of the Gourt-Fees Act. I am rather inclined to agree with Mr. Viswanatha Ayyar 
that the learned Judge of the Bombay High Gourt has not correctly interpreted 
the words of section 6 in holding that they have application to cases of transferred 
plaints. The learned Judge observes :— 

“ The fact that it is not by reason of a Pa aa on the part of the plaintiff that the plaint 

was transferred but in pursuance of an order of the Court that the plaint was transferred is also not 
relevant in considering the application of section 6.” 
That, perhaps, is to subject to an undue strain the language of section 6 which has 
reference ioar to documents received, filed or used in any Court or office without 
being properly stamped unless the word “ received” is to be understood as wide 
yea i to cover pleints received hy transfer. Whatever that may be, I feel clear 
that the language of section 16, proviso (3) is itself sufficient to imply with reasonable 
clearness the intention of the Legislature that after the transfer of the plaint from 
ihe Original Side of the High Gourt effect must be given to the provisions of the 
Gourt-Fees Act which would have applied, had the plaint been filed in the first 
instance itself in the City Civil Court due credit of course being given to the fees 
already levied in the High Gourt. 

Several cases have been cited before me by learned counsel on both sides with 
which it is really unnecessary to deal, in view of the definite conclusion that I have 
come to against the petitioner for the reasons that I have already given. I need 
only add that the view I am taking is supported by what has been said by 


1. AIR. r950 Bom. 294. 
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Mr. Satyanarayana Rao, J., in the course of his judgment on the Full Bench im 
C.S. No. 303 of 1947 which pronounced in favour of the validity of transfers to 
the City Civil Court of suits instituted in the High Gourt on its Original Side 
before the date of the Notification, G.O. M.S. No. 4175 (Home), dated 11th 
Nevember, 1948. 


In these circumstances this Civil Revision Petition must be dismissed with 
costs. 

Time for payment of deficit court-fee up to the end of July, 1951. 

K.S. SSS Petition dismissed. 


IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 


PRESENT :—Mr. Justice Govinpa Manon AnD Mr. JustTiag CHANDRA 
Reppy. 
Kandinella Ramayya .. Petitioner" 
U 


The Madras State, represented by the Registrar of Go- 

operative Societies, Madras .. Respondent. 

Madras Co-operative Socisties Act (VI of 1932), section 49—Scope of—Satitfaction conte plated by— 
If can be questioned by court. 

The satisfaction contemplated by section 49 of the Mudras Co-operative Societics 


Act is the subjective satisfaction of pans lel acd is not certain an objecthve one. 
The satisfaction after considering the materials placed before bim is a matter which cannot 
be questioned in a Cowt ot law unless it is shown that euch satirfacton was nota real 
one but was the reult of caprice, partiality or prejudice, When once the bona fides of tho 
Rogistrar is not questioned even though the materials placed before him may not satiy} a Court 
of law it cannot be said that if the Registrar afier taking all the circumstances placcd before him 
came to a conclusion, then his satisfaction is liable to be questioned as not a proper cne. Ji is not 
open to the Court to substitute its judgment asa Court of appeal for that of the Registar. 


The question whether adequate opportunity is given to the Society before it? ccm mittee is 
superseded is again a matter of opinion of the Registrar. If the Court 1s satisfied that the giving 
of opportunity was only a make-believe and sham affair but as a matter of fact the opportunity given 
was such thatit could not be legally considered an opportunity, then the provisions of secticn 49 would 
be violated. ‘Lhe deduction of the time for submission of the explanation, the place at wi ich ruch 
a should be submitted are all matter of detan left to the bena fide sic ticn of tl e Registrar 
to 


The functions of the Registrar though not administrative and are quasi-judicial, it jz not neces- 
sary that all the procedure that is generally expected to be followed in a Court cf law, should be 
observed by him in deciding disputes between parties or in coming to a conclusion as to whether 
on the facts placed before him a certain decision has to be taken. What such a functionary bas 
to do in discharge of his duties is that he should be bound by the diciates of ‘Natural Justice.” 
The enquiry must ke one which is fair to all the parties concerned. 
Casc-law discussed. | 
On the facts it was held that there was nothing wong in the procecure followed by the 
Registrar, Co-operative Socicties in superscding the Snpurnm Co-operauve Socicty and that the 
‘order of supersession cannot be quashed by means of a writ. 
Petitioner praying that in the circumstances stated in the affidavit filed there- 
with the High Court will be pleased to issue a writ of certiorari calling for the records 
in connection with the order, dated 5th December, 1950 passed by the Registrar 
of Co-operative Societies, Madras, in R.G. No. 129516-F of 1950 and the conne ted 
records superseding the Sripuram Co-operative Marketing Society, Guntur district 
and quash the proceedings therein. 
C. A. Vatdialingam, T. Venkatadri and K. Ramachandra Rao for Petitioner. 


Vepa P. Sarathy for the State Counsel (John and Row) for Respondent. 


' The order of the Court was made by 
Gomnda Menon, 7.—This is an ay eeu for the issue of a writ of certiorari 
under Article 226 of the Constitution for the calling up of the records in R.Q. Now 
SS Ee ee 
v C. M. P. No. 19219 of 1950. ath March, 1951. 
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129516-F of 1950, dated 5th December, 1950, passed by the Registrar of Go-opera- 
-ative Societies, Madras, superseding the Sripuram Co-operative Society, to quash 
the order of the Registrar and for passing such other orders as this Court deems fit. 


As a result of complaints regarding the unsatisfactory working of the co- 
tive society resulting from acts of mismanagement committed by the Board of 
Directors the Deputy Registrar or Go-operative Societies on 21st October, 1950, 
‘directed the Sub-Registrar of Go-opcrative Societies to conduct an enquiry into 
‘the constitution, nea and financial conditions of the Society. The Sub-Regis- 
trar on the same date issued a notice to the President of the Go-operative Marketing 
‘Society under section 38 of the Madras Go-operative Societies Act of 1932 stating 
that he had been ordered by the Deputy Registrar to conduct an enquiry and 
therefore requesting the President to produce the account books of the Society, 
-cash balance and other properties on 23rd October, 1950, at 9 a.m. at Sripuram 
Society’s ofhce to enable him to conduct the enquiry. He further requested the 
President to be present during the enquiry or depute such other person who can 
‘give him information that may be required during such an enquiry. On the 22nd, 
the Presiaent wrote a letter to the Sub-Registrar asking him to postpone the enquiry 
to the 28th or 2gth of October when either himself or his secretary would be available 
‘to take part in the proceedings. As a result of the report submitted by the Sub- 
Registrar which was forwarded to the Registrar of Go-operative Societies by the 
Deputy Registrar, a notice under section 43 of the Co-operative Societies Act 
dated 4th November, 1950, was issued to the Society detailing the various grounds 
of mal-administration and stating that the Registrar proposed to supersede the 
committee and to appoint nominee to manage its affairs during the period of supcr-: 
‘session. The notice gives as reasons that the President of the Society sold the 
tractor trailer and ploughs for a sum of Rs. 10,500 to the Society and that was not 
in working condition even at the time of the sale and therefore the amount spent 
on its maintenance it a waste. It was further suggested that the President was 
retaining heavy cash balance in his hand without remitting them into the banks 
as and when received. A further objection was that the accounts of the Society 
have not been written after goth June, 1950. It was further alleged that the factory 
belonging to the Society was sold to a person who was none other than the brother- 
in-law of the President and thereby the Society incurred a heavy loss. In the counter- 
affidavit filed ın this Gourt, Mr. J. G. Rayan, the Registrar of Go-operative Societies, 
states that on the receipt of a petition, dated 24th September, 1950, from 14 members 
of the Socicty alleging mismanagement of the Society by its ex-president, the Co- 
-operative Sub-Registrar, Guntur, enquired into the petition and submitted his report 
to the Deputy Registrar of Co-operative Societies, Guntur, who recommended in 
‘his report, dated 25th October, 1950, the supersession of the committee of the Society. 
It is further statec that the facts reported by the ae officer provided ample 
-evidence to warrant the supersession of the committee of the Society and therefore 
he ordered the supersession of the committee on 5th December, 1950, for a period 
-of six months from roth December, 1950 and appointed a special officer to conduct 
the business of the Society. Before issuing the order of supersestion, the Registrar 
says that he considercd all the relevant materials which were before him relating 
to the affairs of the Society and formed an opinion that the committee was not 
functioning properly. The main reason on which the petitioner seeks to have the 
-orders of supersessiou is that the Registrar had not followed the procedure 
laid down in the M Go-operative Societies Act, because, according to the 
petitioner, hefore superseding, the Registrar must hold an enquiry or direct some 
person authorised by him by order in writing or on his behalf to hold an enquiry 
into the constitution, working and financial conditions of the Society. It is only 
after the holding of such an enquiry that the supersession of the Society can be made. 
It is further stated that the Registrar did not act judicially in passing the order of 
SRE With regard to the allegation contained in the affidavit in support 
-of the petition that no opportunity was given to the Society to show cause why a 
‘supersession should not be ordered and that the Society was not allowed enough: 
time to place its representations and explain the charges made against it in the report 
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of the Sub-Registrar, Mr. Rayan in his counter states that in reply to the Society’s 
request for an interview, the then Acting Registrar of Go-operative Societies in- 
formed the ex-president of the Society on 21st November, 1950: that he was willi 
to receive a deputation at Guntur during the session of the Andhra Provinci 
Co-operative Conference. The ex-president of the Society met the Acting Registrar 
and represented that it would not be convenient for him to meet the Registrar 
there and suggested that some other date might be fixed. On 22nd November, 
1950, the ex-president was informed tbat he might meet the Registrar at 3 P.M. 
on 3rd December, 1950. But the ex-president or the secretary failed to turn up 
on ihat date. Therefore the order of supersession was passed afier taking into 
consideration the written explanation, dated 13th November, 1950, submitted by 
the then President. Even as regards the submission of the written explanation 
the Society had asked for time and by a telegram, dated 13th November the time 
was extended till the ryth November. It cannot therefore he said that on the 
materials placed before this Gourt there was no opportunity for the Society to place 
its explanation before the Registrar. 


But the main argument of Mr. Venkatadri for the petitioner is that when once 
the Regisirar after the issue of notice under sections 38 and 43 of the Co-operative 
Societies Act received an explanation from the Society regarding its working, then the 
Reg’ strar becomes a judicial functionary and should conduct himself thereafier as a 
judicial officer and follow ihe procedure laid down for judicial enquiries. Accord- 
ing to the learned counsel, ‘ natural justice’ required that the Registrar should 
allow the party against whom the order under section 43 was to he passed to 
explain the circumstances which have been alleged against such a party and prove 
by evidence that the allegations are unfounded. So far as the enquiry under sec- 
tion 38 is concerned, all that the Statute lays down is that the Registrar may of 
his own motion and shall on the request of the Collector or on the application of 
a majority of the committee or of not less than one-third of the members, hold an 
inquiry, or direct some person authorised by him by order in writing in this behalf 
to hold an inquiry into the constitution, working and Snancial condition of a regis- 
tered society. Itis admitted in this case that not less than one-third of the members 
of the Society petitioned to the Registrar for holding such an enquiry and the Deputy 
Reg'strar who has all the powers of the Registrar under the Act ordered the Sub- 
Reg.strar to hold an enquiry. With regard to the supersession of the committee, 
section 43 states that if in the opinion of the Registrar, the committee of any regis- 
tered society is not functioning properly, he may, after giving notice to the committee 
to state its objections, if any, by order in writing, dissolve the committee and appoint 
a suitable person to manage the affairs of the Society for a specified period not exceed- 
ing two years. We have absolutely no reason to doubt the correctness of all the 
averments contained in the counter-affidavit filed by such a responsible officer of 
Government as Mr. Rayan, Registrar of Go-operative Societies, and if we accept 
the statements contained therein it is clear that as a result of the receipt of the recom- 
mendation from the Deputy Registrar containing the report of the Sub-Registrar, 
the Registrar was satisfied that the Society was not functioning properly. It is 
the subjective satisfaction of the Registrar that is contemplated under section 43 
and the satisfaction is not certainly to be an objective one. The satisfaction 
afier considering the materials placed before him is a matter which cannot 
be questioned in a Court of law unless it is shown that such satisfaction 
was not a real one but was the result cf caprice, partiality or prejudice. 
When once the bona fides of the Registrar are not questioned, even though the 
materials placed before him may not satisfy a Court of law, it cannot be said 
that if the Registrar afler taking into consideration the facts and circumstances 
placed before him came to a conclusion, then his satisfaction is liable to be ques- 
tioned as not a proper one. When, therefore,he is satisfied that the Society is not fae 
tioning properly, the next step for him is to give an opportunity to the committee 
to state its objections in writing. It is not suggesied that no such opportunity was 
given. In fact the order of the Registrar, dated 4th November, 1950, enumerates 
in sufficient detail the reasons why he is satisfied that the Society is not functioning 
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roperly and after much elaboration the order states that the President of the 
Bodies) is requested to state before the 8th November, 1950, any objections to 
the proposal regarding supersession. So the words of the section regarding the 
giving of an opportunity have been satisfied ; and if we accept, as we have already 
stated we do, the averments contained in the affidavit that time was given to the 
committee of the Society to mect the Registrar, then it cannot be said that any 
portion of section 43 has been violated. The question whether such opportunity 
was sufficient or not is again a matter of opinion of the Registrar. We have no 
reason to doubt that sufficient opportunity was given. If the Court is satisfied 
that the giving of opportunity was only a make believe and sham affair but as a 
matter of fact the opportunity given was such that it could not be legally consi- 
dered an opportunity, then the provisions of section 43 have been violated. The 
duration of the time for the submission of the explanation, the place at which such 
explanation should be submitted are all matters of detail which are left to the bona 
fide discretion of the Registrar to fix. In the circumstances of this casc we are of 
opinion that the Registrar had given an ample opportunity to the committee to 
state the objections. 


With regard to the construction of section 43, our attention was invited to the 
Judgment of this Court in G.M.P. Nos. 6690 and 6691 of 1948 where the learned 
Chief Justice has held that the only condition necessary under section 43 (1) of the 
Act before the Registrar can make an order under that section is that in hi opinion 
the committee has not been functioning properly. Ifit appears on the face of the 
order that he did not form such an opinion, his order might be questioned. We 
are in entire agreement with the observations contained therein and, as we have 
stated, the formation of the opinion is a subjective one, and it is not open to the 
Court as if sitting in an appeal to find out whether on the same materials the Gourt 
would have come to a different conclusion, for, after all, the functions though not 
administrative and are quasi-judicial shold be exercised by the Registrar by using 
his individual judgment after considering the materials placed before him. It ig 
not open to the Court to substitute its judgment as a Court of appeal for that of the 
Registrar. 

With regard to the contention of Mr. Venkatadri that it is incumbent upon 
the Registrar to function as if he were a Court and that evidence tendered by the 
parties should be taken, our attention was invited to a number of cases. In Local 
Government Board v. Arlidge1, the House of Lords had to consider what the duties 
of the Local Government Board in England were in hearing an appeal under the 
Housing and Town Planning Act of 1909 and their Lordships held that an appellant 
before the Local Government Board is not entitled as of right and as a condition 
precedent to the dismissal of his appeal either to be heard orally before the 
deviding officer or to see the report of the Board’s Inspector upon the public local 
enquiry. The Local Government Board there was an administrative body like 
the Registrar of Co-operative Societies here. At page 132 Viscount Haldane,, 
L.G., in his says that when the duty of eure an appeal is imposed upon 
a body that y must act judicially. It should deal with the question referred. 
to it without bias and must give each of the parties the opportunity of adequately 
presenting the case. The decision must be come to in the spirit and with the 
sense of responsibility of a tribunal whose duty it is to meet out justice. But it 
does not follow that the procedure of every such tribunal must be the same. The 
Lord Chancellor referred -to an earlier decision of Lord Loreburn in Board of Edu- 
cation v. Rice? and concurred with that judgment in holding that the quasi-judicial 
body which is to determine such a matter was under a duty to act in good faith 
and to listen fairly to both sides, and if in doing such a matter that tribunal failed 
in its duty its order might be the subject of certiorari. There are other observations 
which show that if the quasi-judicial functionary gave an opportunity to both the 
patties to place their respective contentions before it and considered their conten- 
tions before passing an order then such an order cannot be questioned at all. It 








1. (1915) A.C. 120. ; 2. (1911) A.C. 179. 
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was clearly stated that such a tribunal was not bound to hear the parties personally 

provided opportunities are given for the parties to place their case. We find’ 
similar observations in the speeches of the other Noble Lords. At page 138 Lord 
Shaw explains the meaning of the words “ natural justice ” in the following terms : 


“The words ‘natural justice ’ occur in arg: ments and sometimes in judicia] prenouncements in. 
such cases, My Lords, when a central administrat ¢ board deals with an appeal from a local authority 
it must do its best to actjustly, and to reach just ends by justmeans, Ifastatute prescribes the means 
at must employ them. If it is left without express guicance it must still act honestly and by honest 
means. In d to these certain ways and methods TA procedure may very likely be imitated; 
and lawyer-like methods may find especial favour from Jawyen. But that the judiciary shculd 
presume to impose its own on administrative or executive officers is a tion. And the 
assumption that the methods of natural justice are sx necessitate those of Courts of justice is wholly 
unfounded. ‘This is expressly applicable to steps of procedure or forms of pleading. In so far as 
the term ‘natural justice’ means that a result or process should be just, it is a harmless though it 
may be a high-sounding expression ; in so far as it attempts to reflect the old jus naturals it is a confused 
e S transfer into the ethical sphere of a term employed for other distinctions ; and, in 
so far as İt is resorted to for other purposes, it is vacuous.” 


At page 140 Lord Parmoor says as follows : 


‘The power of obtaining a writ of certiorari is not limited to judicial acts or orders in a strict 
sense, that is to say, acts or orders of a Court of law sitting in a judicial capacity. It extends to the 
acts and orders of a competent authority which has power to impose a liability or to give a dechion 
which determines the righis.or property of the affected parties. Where, however, the question 
of tne propriety of ure is raised in a hearing before some tribunal other than a Cout of law 
‘there is no obligation to adopt the forms of lega! procedure. It is sufficient that the case 
has been heard in a judicial spirit and in accordance with the principles of substantia] Justice, 


“In demining whether the principles of substantial justice have been complied within matters 
‘of procedure, regard must necessarily be had to the nature of the issue to ke determined and the 
constitution of the tribunal. The general tests to be applied have been expressed in two cases whichhave 
como before the House, Spuckman v. Plumstead B of Works) and Board of Educaiion v. Rics’. In the 
earlier case of Spackman v. Plumstead Board of Work}, the question raised was whether the certrEcate 
of the superintending architect was conclusive in fixing the general line of building under the Metro- 
polis Management Act, 1862. Lord Selbourne, in the course of his opinion, states : ‘No doubt in 
the absence of special provisions as to how the person who is to decide is to proceed, the law will 
imply no more than that the substantial requirements of justice shal] not be violated. He is not a 
side in the proper sense of the word ; but he must give the parties an opportunity of being heard 
here him and stating their case and their views.” 

In closing his speech the Noble Lord says that where a party had every fair 
opportynity of bringing his case before the determining tribunal, he has no 
substantial ground for complaint. When such a tribunal is said to function judi- 
cially it means that it must preserve judicial temper and perform its duties cons- 
cientiously with proper feeling of responsibility in view of the fact that its acts affect 
the property and rights of individuals. It is, thercfore, clear from this 
authoritative pronouncement of the House of Lords that in a matter like this it is 
not necessary that all the procedure that is generally expected to be followed in a 
Gourt of law should be observed by a quasi-judicial functionary in deciding send ena 
between parties or in coming to a conclusion as to whether on the facts p 
before him a certain decision has to be taken. In Errington v. Mimster o Aealth?, 
the Gourt of Appeal considered the dictum of Lord Loreburn in Board of Edycation 
v. Rics* and of Viscount Haldane in Local Government Board v. Arlidge*. See also 
Derby (William) & Sons, Lid. v. Minister of Health®. What such a functionary 
has to do in discharge of his duties is that he should be bound by the dictates of 
“natural justice.’ The enquiry must be one which is fair to all parties concerned. 


Mr. Venkatadri further invited our attention to the decision in The Qusen 
v. London County Council : Ex parte Commercial Gas Company®, where Gave, J , expressed 
the opinion thai the report of the Ghief Gas Examiner a ie it is received in evidence, 
such report heing virtually a judgment and the proceedings being quasi-judicial, 
the rule that no evidence should be received on behalf of one party in the absence 
of the other should be applied. We do not think that the observations thcre can 
be of much help for the consideration of the present question. 





I. (1985) 10 A.C. 22g. 4. nae A.C, 120, 
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Lastly he placed reliance upon a recent decision in Statford v. Minister of Health. 
“That was a case under the Housing Acts and the question was what procedure 
the Minister of Health should follow in deciding the appeal. ‘The learned Judge, 
‘Charles, J., held that the Minister of Health did not hear both the sides before he 
-confirmed the order and he quoted the observations contained in Board of Education 
v. Rice? and Local Government Board v. Alridge®. All these are cases where a 
„quasi-judicial appellate authority had to decide the propriety and correctness of 
an order made by an administrative ofEcer or body and in such cases it was held 
-that though the appellate authority was not a Gourt of law it must, in deciding 
the appeal, follow the dictates of ‘ natural justice’ and must give an opportunity 
to both parties to place their case before the authority. 

Mr. Venkatadri contended that the decision in Local Government Board v. Alridge® 
“has not been accepted by the United States Supreme Gourt in Morgan v. Umted 
States* and has been the subject of severe comment at the hands of textbook wri- 
ters, especially of a recent writer Bernad Schwartz who in his book styled ‘ Law and 
Executive in Britain’ (at page 236) strongly animadverts upon the correctness 
of the decision of the House of Lords referred to above. If we have to choose 
between the views expressed by the Book writer and the United States Supreme 
Court on the one side and the unanimous opinion of 4 strong body of Lords con- 
[sisting of such eminent legal luminaries and jurists like Lord Haldane, Lord 
„Shaw and Lord Molton, our preference is certainly in favour of the opinion of the 
House of Lords. But for the decision of this case such an alternative has become 
„unnecessary. ` i 

Recently the Court of appeal in Rex v. Northumberland ution Appeal 
‘Tribunal: Ex parte Skaw®, considered certain earlier cases such as Walsall Overseers 
of the Poor v. London and North-Western Ry. Co., Race Course Betting Control Board v. 
„Secretary of State for Air? and Rex v. Nat Bell Liquors? and laia down the prerequisite 
-conditions that should exist when a writ of certiorari should issue to quash the 
-erroncous decision of a quasi-judicial tribunal. It is not necessary to elaborate 
„about these decisions because we feel that the correct principle has been laid down 
in Local Government Board v. Alridge?. We are in entire agreement with what has 
‘been stated in this decision. It seems to us therefore that there is nothing wrong 
-in the procedure followed by the Registrar of Go-operative Societies and his order 
-cannot be quashed by means of a writ. 

On the merits we have no hesitation: in coming to the conclusion, even if our 
powers were exactly those of a Gourt of appeal that the order of the Registrar 
is perfectly justified. We have perused the affidavit, counter-afidavit and the 
reply and are fully satisfied on the materials placed that the society’ was being 
_mismanaged and its supersession was justified. It is unnecessary for us to recapi- 
-tulate the reasons. This petition is thcrefore dismissed with costs of Rs. 250. 

V.P.S. — Petition dismissed. 

IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
Present :—MR. P. V. RAJAMANNAR, Chisf Justice AND Mr. JUSTICE SOMASUNDARAM. 
. Mrs. Pattammal Arumugam and others | .. Petttoners* 
D. 
'The Chief Presidency Magistraic, Egmore, Madras _.. Respondent. 
Press (Emergercy Porcers) Act (XXII ef 1931) section 3 (1)—Order qfter coming into force of the 


—-Comstulution (1930, for deposit of security. by an icant for declaring herself as the Leeper ef a Z 
Lagalily—Seciion FP isla waa Arie 13 ae Constitution as piel eh with Article 19 (1) (e) 
and (g; of the Constitution. ` 


~ The owner a printing press appia on I h aed Lib to the Chief Presidency Magistrate, 
e pron 


“Madras, for declanng herself as keeper ol the er the Press ahd Registration of Books 
, 1, (194b) I NAB, 621. & (1951) W.N. (Kng.) 35» 
2. ot ALG. 179. (1 helene 30. 
3. (1915) A.C. 120. i 7: (1944) Ch. 114. 
4. 5.R. 1. (1g22) 2 A.C, 128. 
* CMP. Nos. 1941, 2903 and 2777 of 1950. 6th April, 1951. 
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Act (XXV of 1867). On or about 1gth February, 1950, the Chief Presidency Magistrate prascd an 
order purporting to be under section g3 (1) of the Indian Press (Emergency Powers) Act Ox of 
1931) calling upon the licant to dc posit within ten day. a security of Bs. 1,000 cither in cas’: or 
in Government of India Securites. T'he rea:on recorded for the order in the fresmlvle was that 
the petitioner was reporied to be a communist’ sympathiser who was likely to incite cr encour ge 
the conviction of o nizable offences involving violence or interference with the maintenance uf law 
by printing objectionab e communist literature in her pres which was previously isid for ihat 
pur.ose by her husband who was since a communist deienu. In a petiton for the irsue of a writ 
of ce: horari to quash the order, 

Held: (i) rhe petitioner has no other remedy to get rid of the order passed against her. 

(ii) Section 3 (1) of the Press (Emergency Powers) Act cannot be allowed to remain on the 
Statute Book after the coming into force of the Constitution of India as the section is wholly void 
under Article 13 of the Constiution inasmuch as it is inconsistent with the provisions ol Article 19 
(1) (a) and (g) of the Constitution, 

Secsion g (1) of the Act cannot obviously be an enactment relating to any matter which 
“ undermines the security of and tencls to overthrow ” the Ste as nothing has been donc yet hy 
the owner of the press from whom security ceposit is demanded. Thesection cannot be ipl eld as 
a preventive pruvision (to prevent prespective publication of watier likely to undermine the safety 
of or tend to overthrow the State), t-ecause Article 19 (2) would not justify preventive legisla ticn.. 
There must be matter to which the law could relate. 

There is vo indication in section 9 (1) of the Act for what reasons the Magistrate could require 
security. The imposition of a security before publcation of any matter wuula certrinly Ec an 
extremely voreaconible restriction on the right of freedom of speech. It canrot be taid chat because 
the reasons recorded by a Masistrate for requi ing secur,ty may in certain casa fall under Article 1 
(2), the impugned section is not wholly void. Romesh Tha v The State of Madras, 1950 
Q J. 418 : 1950 3.C.J. 418 and Bry Bhusan v. The State of Delhi, (1950) a M.L.J. 431 : ? 
S.C.J. 425, relied on. 5 

Section g (1) of the Press Vangel aia Powers) Act is incoraistent with Article 19 (1) (g) of 
the Constitution which conferson all citizens the right to practise any occupation, fede or 
business. Article 19 (6) permits reasonable restrictions on the exercise of tio right so cenferred in 
the interests of the general public. The condition of furnishing security befure declaration cannot 
be said to provide for the interests of the general public. It mw an unreasonable restiction on 
the exercnc of the right to carry on the business oF keeping a printing press. 


Petitions praying that in the circumstances stated in the affidavits filed with 
the respective petitions the High Court will be pleased to issue writ of certiorari, 
calling for the records of the Chief Presidency Magistrate, Madras, in R.O.C.. 
No. 179 of 1950, dated Agth February, 1950, R.O.G. No. 6787, dated 21st February, 
1950 and R.O.G. No. 663 of 1950, dated 1gth March 1950 respectively and quash. 
the orders therein. | 


A. Ramachandran for Messrs. Row and Reddy for Petitioners. y 


The Advocate-General (V. K. Tiruvenkatachari) instructed by Vepa P. Sarathi 
for the State Counsel (John and Row) for the State. 


The Order of the Gourt was made by 


The Chef Justice: C. M. P. No. 1941 U a question for decision in this 
case falls within a narrow compass. e petitioner is the owner ofa printing 
press. She filed an application before the Chief Presidency Magistrate, Madras City, 
for declaring herself as the keeper of the press on 13th January, 1950, as required 
tinder the Press and Registration of Books Act (XXV of 1867). On or about 
1gth February, 1950, the Chief Presidency Magistrate passed an order purporting 
to be under section 3 (1) of the Indian Press ncy Powers Act (XXIII of 
1931), calling upon the petitioner to deposit with him within ten days from that 
«date a security of Rs. 1,000 either in cash or in Government of India securities.. 
The reasons for this order were contained in the preamble which ran thus : 


“ Whereas Mrs. Pattammal Arumugam has this day declared herself before me as the keeper 
of the ‘ Nehru Press’ at No. 120, Paper Mills Road, Perambur, and whereas the said Mrr.Pattammal 
Arumugam is reported to be a communist sympa thiser and is likely to incite or encourage tke com- 
mission of cognizable offences involving violence or interference with the maintenance of law by 

rinting objectionable communist literature in her Press which was previously used for that purpose 
by he hoiband, who is a communist detenu, i 


I, Sri K. Ramaswami Gounder, Chief Presidency Magistrate, conricer it expcdient to call 
upon her under section g (1) of the Indian Press (Emergency Powers) Act (XXIII of 1991) to deposit 
with me within ten days from this day, a security of 1,000 either in cash or in Government of 
India securities.” 
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It is alleged that this order was passed without previous notice ty the petitioner 
and without giving an opportunity to her to show cause why such an order should 
not be made. The petitioner seeks to have this order quashed by a writ of cer- 
ttorait mainly on the grounc that section 3 (1) of Act XXIII of 1931 is vcid under 
Article 13 of the Gonstitution of India inasmuch as it is inconsistent with the provi- 
sions of Ade 19 (1) (a) and (g) of the Gonstitution. In the affidavit filed by 
her in support of the application she states that she is too poor to deposit the secu- 
rity and in any event that it was impossible for her to deposit the amount demanded 
within ten clays, that therefore her sole source of livelihood has been taken away 
and she has becn put to great loss and hardship. 


Under section 4 of the Press and Registration of Booker Act (XXV of 1867) 
no person shall keep in his possession any press for the printing of books or pa 
who shall not have made and subscribed a declaration before the Magistrate within 
whose local jurisdiction such press may be, that he has a press for printing at a 
particular place, a true and precise description of which is given in the declaration. 
Section 3 (1) of the Press (Emergency Powers) Act (XXIII of 1931) runs as follows : 


“ Any person keeping a printing press who $ required to make a declaration under section 4 
of the Press and Registration of Books Act, 1867, may be required by the strate before whom 
the doclaration is made, for reasons to be recorded in writing, to deposit with the Magistrate within 
ten days from ‘he date on which the declaration is made, security to such an amount, not being more 
than cne thousand rupocs, as the Magistrate may in each case think fit to require, in money or the 
equivalent thercuf ın securities of the Central Government as the person making (he deposit may 
choos... .’’ ; 
The consequences of a failure to deposit the security so required are contained in 
sections 11 and 1S of the Act. Under section 11 the keeper of the press is liable 
to be punished criminally. Section 12 (1) provides that such press shall not be 
used for the printing or publ shing of any newspaper, book or other document 
after the, expiry of the time allowed to make the deposit unless the deposit has been. 
made and under sub-section (2) of the section, where any printing press is used in 
contravention of sub-section (1), the Provincial Government ma » by notice in 
writing to the keeper thereof, declare the press to be forfeited to the overnment. 


Section 3 (2) provides that whore security has been deposited as required 
and for a period of three months from ths date of the declaration, no order is made 
by the: Government under section 4 forfiiting such security, the security shall, 
on application by the keeper of the press, be refunded. Section 23 (1) of the Act 
confers on the keeper ofa press a right to apply to the High Court to set aside certain 
orders passed under the Act including an order to deposit security passed under 
sub-section (3) of section 3, but it was not disputed that there is no provision in the 
Act which confers on the keeper of the press the right to apply to this Court to set 
aside an order made under sub-section (1) of section 3. Section 23 (2) of the 
Act no doubt entitles the keeper of the press to challenge an order of forfeiture 
made under sub-section (2) of section 12, but only on the ground that the press 
was not used in contravention of a sub-section (1). It is obvious therefore that the- 
petitioner has no other remedy to get rid of the order passed against her. 


The main contention which was pressed on us by learned counsel for the 
petitioner was based on Article 19 (1) (a) of the Gonstitution which declares that 
all citizens shall have the right to freedom ‘of speech and expression. No doubt 
Article 1 9 (2) saves any existing law in so far as it rclates to any matter which offends 
against decency or morality or undermines the security of or tends to overthrow 
the State. But counsel submitted that section 3 (1) of the Press (Emergency 
Powers) Act cannot be deemed to be such a law. It appears to us without need 
for much discussion that section 3 (1) itself cannot obviously be an enactment 
relating to any matter which undermines the security of and tends to overthrow 
the State. Having regard to the person ftom whom the security is required and 
the stage at which the order is made, it appears to us that there is nothing which 
can be said to have the effect of undermining the security or sven overthrow 
thé State. Nothing has been published so far, because without a tion ‘the 
press cannotfunction. ‘The only way of trying Lo bring this provision within Article 
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19 (2) is by saying that it is intended to apply to the prospective publication of 
matter which may undermine the security of or tend to overthrow the State. We 
are of opinion that section 3 (1) of the Act cannot be upheld as a preventive provi- 
‘sion because Article 19 (2) would not justify preventive legislation. There must 
be matter to which the law could relate. The contingency of matter coming into 
‘existence cannot be covered by Article 19 2). There is another formidable objec- 
tion to the enforcement of a provision like section 3 (1) of the Act. yarns (a 
to it the Magistrate may require any keeper of a press to deposit security for any 
reason. He has only io record the reasons in writing. There is no indication 
in section 3 (1) i for what reasons the Magistrate could require security to be 
furnished. It was peace the learned Advocatc-General that in a particular 
case, the reasons given by the Magistrate may fall within Article 19 (2) of the Consti- 
tution and the order in such a case would be valid though an order passed for 
reasons other than those mentioned in Article 19 (2) may be bad ; and ae it was 
not necessary to declare section 3 (1) to be wholly void. This argiment must be 
overruled on the authority of the recent decision of the Supreme Gourt in Ramesh 
per v. The State of Madras+. His Lordship Patanjali Sastri, J., who delivered 
the judgment of the majority, observed : ' 
“Woere a law purports to authorise the jmposition of restrictions on a fundamental right in 
wide enough to cover 1estiictions both within and without the limits of consttutionally 
le legislative action affecting such right, it ıs not posible to uphold ıt even so far as it may 
applied within the constitutional limits, as it is not severable. So long as the posmbility of its 
-being applied for purposes not sanctioned by tke Constitution cannot be ruled out, ıt must be held 
to be woolly unconstitutional and void. In other words, claure (2) of Article 19 having allowed the 
imposition of restriction on the feedom of speech and expression only in cases where danger to ublic 
security is involved, an enactment, which 1s capable of being applied to cases where no such danger 
-could arise, cannot be held to be constitutional and valid to any extent.” 
We are also of opinion that the principle underlying the decision of another recent 
decision of the Supreme Gourt applies here. In Bnj Bushan v. The Siate qf Deln?, 
the Supreme Court held that section 7 (1) (c) of the East Punjab Public Safety 
Act which authorised imposition of pre-censorship on a journal was void as 
unconstitutional. The rafw decidendt of that decision was thatihe imposition of 
pre-censorship on a journal was a restriction on the liberty of the press which is an 
essential: part of the right to freedom of speech and expression declared by Article 
19 (1) (a). , 


‘The liberty of the press consists in laying no poa restraint upon publications and notin 
freedom from censure for cfiminal mater when published” (Blackstone). 

The imposition of a security before the publication of any matter would 
certainly be an extremely unreasonable restriction. 


We are also of opinion that section 3 (1) is inconsistent with Article 19 (1) 
) of the Constitution which confers on all citizens the right to practise any pro- 
Žssion of to carry on any occupation, trade or business. Article 19 (6) permits 
reasonable restrictions on the exercise of the right so conferred “ in the interests 
.of the general public”. It was not Sie died that the condition of furnishing 
‘security before declaration provided for the interests of the general public. It 
appears to us to be an unreasonable restriction on the exercise of the right to carry 
on the business of keeping a printing press. 


The manner in which a provision like séction 3 (1) can be abused is illustrated 
by what happened in this case. When the petitioner submitted her application 
for permission to make a declaration, apparently a confidential report was called 
for from the police. The report was that the petitioner was a communist sympa- 
thiser and it was likely that the press will be used for printing prejudicial literature 
in furtherance of the aims and policy of the communist party: Actually when 
‘the order came to be passed the reasons given were that the petitioner was likely 
to incite or encourage the commission of cognizable offences involving violence 
or interference with the, maintenance of law by printing objectionable communist 


1. (1950) 2 M.L.J. 390 : 1950 S.C.J. 418 2. (1950) 2 M.LJ. 491: 1950 S.CJ. 495. 
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literature in her press which was previously used for that purpose by her husband 
who was a communist detenu. It is worth notice that the report of the police did 
not make any mention about the commission of cognizable offences involving 
violence. 

In our opinion a provision like section 3 (1) of the Indian Press (Emergency 
Powers) Act cannot be allowed to remain on the Statute Book afier the coming 
into force of the Gonstitution. 

The writ nist issued will be made absolute and the order of the Chief Presidency 
Magistrate, dated 13th February, 1950, is hereby quashed. 

C.M.Ps. Nos. 2503 and 2777 of nas two applications relate to two 
orders similar to the order which we have quashed in G.M.P. No. 1941 of 1950. 
Following our decision in that case we hereby quash the orders in these two appli- 
cations also. 


K.S. Writ misi made absolute. 


[THE SUPREME COURT OF INDIA] 
(Original Jurisdiction.) 
(Petitions under Article 32 of the Constitution for a writ in the nature of 
habeas corpus.) , 


PRESENT :—H. J. Kania, Chief Justice, M. PATANJALI SASTRI, MEHRCHAND 
MawajaN, 5. R. Das AND VIvIAN Bos, JJ. 


S. Krishnan and others .. Pettitoners* 


D. 7 
The State of Madras and others .. Respondents. 
Preventive Detention (Amendment) Act (IV of 1951), sections 9 ard 11—]f ultra vires end inopera- 


tive us authorising the detention of detenus already wader detention to be continued beyond the expiry of one year 
‘and thereby coniraLening Artcle 22 (4) of the Constitution. 


On the question whether the sections 9 and 11 of the Preventive Detention (Amencment) 
Act, 1951, purporiing to amend the Preventive Detention Act, 1950, so as to authorise detention 
of detenus already under detention tu be continued beyond the expiry of one year, contravene 
Article 22 (4) uf Constitution and are hence ultra vires and inoperative. 


Held per Patanjali Sasin, F. (Kania, C.J., agreeing with him).—Although the object of the 
Amendment Act was to liberalise the provis ns of the Orginal Act, section 12 as substiiuted had 
the effect of enlarging the period ol detention of persons who were under detenticn at the time of the 
commencement of the Amendment Act by enacting thc legal fiction that detention jn such cases 
shall have effect as if it had been made under the Amendment Act. Consututonal provisions 
regarding fundamental rights cannot be carcum\cnied by resorting to legal fictbons. But the 
constituuonal valid.ty of sections g (2) ‘a) and 12 as substituted by the Amendment Act 
could be sustained under Article a2 (4) (b) as being a law made substantially in 
accordance with sub-clauses (a) and £9) of clause (7) of Article gea. The ccmbined effect 
of secuons 9 (2) (e) and 12 is to provide, in a certain class of cases, namely, where detention 
orders were in force at the commencement of the Amendment Act, that the persons concerned 
could ke detained for a period longer than three months if an Advisory Board reports that there are 
sufficient grounds for detention within ten wecks pom the commencement of the Ainer.diment Act, that is 
to say, wi'hout obtaining the opinion of an Ad\ tory Board before the expiration of the three montbs 
from the commencenent of the detention as provided in sub-clause (a) of clause (4) of Arucle og of the 
Constitutioun. Although the Amendment Act does rot in express terms precriLe in a separate 
provision any maximum period as such for which any person may ın any class or i lasses of caves bo 
detained, it fixes by extending the duration of the ongnal Act till it April, 19-2, an over-all 
time-limit beyond which prevenuve detention under the Act cannot be contmued. The Amendment 
Act in substance prescribes a maximum period of detention under it by prov.dirg tbat it shall cease 
to have eilect on a specified date. Therefore, te ticns o (2) and 12 (1) substituted Ly the Amend- 
ment Art substanually satisfy the requirements of sub-clause (6) of clause (4) of Article 22 of the 
Constitution and cannot be declared unconstitutional and void. 





* Petitions Nos. 3 3, 567 to 571, 592, 594, 596, 600, 7th May, 1951. 
618, 61g, bar, 622 and 624 to 631. 
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As the Act is to be in force only up to 1st April, 1952, no detention under the Act can 
contijue thereafter and therefore the discretionary power undir section 11 (2) as substituted by the 
Amendment Act could be exercised cnly subject to that over-all time-Lmit end cannct be said to 
authc rise detention for an indefinite period ccntrary to Article 22 (4). 


Per Afahajan, J. (Das, J, rereeirg with him)—The Act as amcnded docs not in eny way 
contravene or al nage either ihe provisions of Article 21 or of Article 22. It was open to Parliament 
to alter the maximum penod of detention mentioned in section 12 of the original Act and to 
enhance it. It was also open to Guvernment to relea c per-cns under detenuon sfier one year and 
to serve fresh orders ofcietenticn. Instead of doing su Parament by section 12 as substituted by 
the Amendment Act provided thai all detention orcer in force under the original Act be treated 
as detention or’ers under tte amended Act. By tre effect of this sectiqn the detention of all auch 
persons b ‘comes a fresh detention uncer tle new law, with the result tl at nothing in the amcr ded 
atatute can be said to abridge the fundamental ngh: conferred by Arucle 22 (4) of the Comttuton. 


Per Bose, J.—Sub-scction (1) of secijon 11 alore js alta rires. [tis teie that we hind an 
infringement af Arucle 22 (4'. I have no doubt that a {uncamental right regarding the length of 
detention was intended to be conlerred. The whole vbject of the elaborate provisions in 
clauses (4) and (7) of Article 29 is to place restraints on powers regarding the leneth of indefinite 
and arbitrary detentions why h word otherwise be absolute. Section 11 fr) of the Act basin eflect 
said that there can be no general limit to the duration of detentions ard that lesser authorities 
can fix the duration in each individual case and are free to detain for so long as they please and it 
is hence wltra vires. 

M. K. Nambiyar, Senior Advocate (V. G. Row, Advocate, with him), for Peti- 
tioner in Petition No. 303. 
_ M.C. Seialvad, Attorney-General for India (R. Ganapathy Ier, Advocate, with 
him), for Intervener/Union of India. 


The Petitioner in person in Petition No. 617 of 1950. 


Bawa Skio Charan Singh, Advocate, for Petitioners in Petitions Nos. 618, 619, 
621, 622, 624, 625, 626, 627, 628, 629, 630 and 631 of 1950. 

Basant Chandra Ghose, Advocate, amicus curias, for Petitioners in Petitions Nos. 
567, 568, 569, 570, 571, 592, 594, 596 and 600 of 1950. 

V. R. T. Chari, Advocate-General, Madras, G. S. Swaminadhan, Senior Advocate 
(R. Ganapathy Iyer, Advocate, with them), for Respondent: in Petitions 
Nos. 303, 304, 305, 565, 574, 618, 619, 621, 622, 624, 625, 626, 627, 628, 629, 630 
and 631 of 1950. 


Fakruddin Ahmad, Senior Advocate (Nuruddin Ahmad, Advocate, with him), 
for Respondent in Petitions Nos. 567, 568, 569, 570, 571, 592, 594, 596 and 600 of 
1950. 

The Gourt delivered the following 

Jupomenrts : Kania, C.7.—I agree with the Judgment prepared by Sastri, 
J., and have nothing more to add. 

Patanjali Sastri, 7.—The common question which arises for consideration in 
these petitions is whether certain provisions of the Preventive Detention (Amend- 
ment) Act, 1951, purporting to amend the Preventive Detention Act, 1950, so as to 
authorise detention of the petitioners to be continued beyond the expiry of one 
year are ultra vires and inoperative. 


The amending Act (hereinafter referred to as the new Act) came mto force on 
gend February, 1951 and by substituting the figures “1952” for ‘‘1g5!” in sub- 
section (3) of section 1 of the Preventive Detention Act, 1950 (hereinafter referred 
to as the old Act) it continues the operation of the old Act till 31st March, 1952. 


The petitioners in all these cases were at the commencement of the new Act 
under detention in pursuance of orders made under section 3 (1) (a) (ii) of the old 
Act and save in a few cases where the detention was also attacked on some special 
grounds which have no substance, the legality of that detention was not open to 
question. But such detention having commenced more than a year before the date 
of hearing of these petitions, the petitioners would have been entitled to be released 
had it not been for the provisions of the new Act which purport to authorise the 
continuance of thcir detention. 
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Mr. Nambiyar, on behalf of the petitioners, urged that these provisions con- 
travened Article 22 (4) (a) of the Constitution and were, therefore, void under 
Article 13 (2). Article 22 (4) (a) provides : 

“No law providing for preventive detention shall authorise the detention of a person for a longer 
‘period than three months unless— 

(a) an Advisory Bonrd conshting of persons who are, or have b or are qualified to be 
appointed as, Judges of a High Court tas reported before the expiration of the said period of three 
months that there is in its opinion sufficient cause for such detention : 


Provided that nothing in thi, sub-clause shall authorise the detention of any person beyond 
the mmm period pres ribed by any law made by Parlament under sub-clause (b) of clause (7).” 
It will be seen that two conditions have to be fulfilled in order that a person 
can be detained for a longer period than three months ; (i) his case must be referred 
to an Advisory Board constituted in the manner specified and (ii) that Board must 
make a report before the expiration of three months that there is sufficient cause for 
such detention. Section 12 of the old Act having provided that there was to be no 
Teview by an Advisory Board in cases falling within section 3 (1) (a) (ii), the peti- 
tioners’ detention in pursuance of orders made under the latter section fell under 
Article 22 (4) (6), and there was no question, therefore, of such detention contra- 
vening Article 22 (4) (a). , The scheme of the new Act, however, was to extend the 
benefit of a review by an Advisory Board to all cases and to bind the oe 
authorities to act conformably to the report of the Board. The method adop 
to give effect to this scheme was to delete some of the provisions of the old Act and 
to substitute in their place new provisions. 


The material provisions of the new Act are sections 9, 10, I1 and 12. Section 
9 provides for a reference to an Advisory Board within six weeks from the date 
specified in sub-section (2) which says 

“* The date referred to in sub-section (1) shall be—{a\ in every caso where at the commence- 
ment of the Preventive Detention (Amerdr.ent) Act, IQSI, the person is under detenticn in 
pursuance of a detention order made under sul use (1) or sub-clause (ii) of clause (a) of sub- 
section (1) of section g, the date of commencement of the seid Act; and (b) in every other case 
the date of de:ention under the order.” 
By section 10 the Advisory Board is required to submit its report within ten 
weeks from the date specified in sub-section (2) of section 9. Section 1 TU autiona 
the appropriate Goverr ment to continue the period of detention for suc period as 
it thinks fit in case the Advisory Board reports that there are snfficient grounds for 
the detention, while sub-section (2) provides that the Government shall revoke 
the detention order and release the person concerned if the Advisory Board reports 
the other way. Sub-section (1) of section 12 declares for the “avoidance of 
doubt ” that every detention order in force at the commencement of the new Act 
“** shall continue in force and shall have effect asif it had been made under thir Act 
as amended” by the new Act, and sub-section (2) provides that nothing contained 
in sub-section (3) of section 1 orin sub-section (1) of section 12 of the old Act shall 
affect the validity or duration of any such order. i 


It will be seen that although the object of the new Act was to liberalise the 
provisions of the old Act in the manner indicated above, section 12 had the effect 
of enlarging tbe period of detention of the petitioners who were under detention 
at the commencement of the new Act by enactirg the legal fiction that detention 
in such cases shall have effect as if it had been made under the new Act. On that 
basis, the new Act seeks to bring detention orders in force at its commencement 
and more than three months old into conformity with Article 22 ) (a) by prescribin 
a period of six weeks in section g for referring such cases to fe Advisory Bo 
and ten weeks in section 10 (1) for the submission by the Board of its report, the 
period in each case being calculated from tha commencement of the new Act. 
But this fiction cannot obscure the fact that in the case of the petitioners more 
than three months had elapsed from the date of their arrest without any Advisory 
Board making a report on their detention and it is, of course not possible for the 
‘Advisory Board nuw provided for in such cases to submit its report before the 
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expiration of that period, with the result that their detention contravened Article- 
- 22 (4) (a). No doubt ihe detention up to the commencement of the new Act was 

lawful under section 12 of the old Act, as it was in accordance with sub-clause (b) 
of clause (4) of Article 22, but that could not make the petitioner’s continued 
detention any the less a violation of Article 22 (4) (a) after the deletion of old 
section 12, Itisa fallacy to treat what was a lawful detention under sub-clause (b) 
as being no detention at all for purposes of sub-clause (a). Detention is a hard phy- 
sical fact, and the total period of detention of the petitioners having far exceeded 
three months without an Advjsory Board having reported within three months that 
there were sufficient grounds therefor, it could not lawfully be continued under 
Article 22 (4) (a). Constitutional provisions regarding fundamental rights cannot: 
be circumvented’ by resorting to legal fictions. 

It was said that if the petitioners had been released on 22nd Februarv, 1951, 
and re-arresied and detained immediately thereafter under the new Act such deten- 
tion would have been valid. But for proceeding in that manner the enaciment. 
of section 2 (2) (a) and section 12 (1) would be unnecessary. Parliament has 
however, adopted a different mode of proceeding by providing for the continuance- 
of detention orders in force at the commencement of the new Act on the basis that. 
they should have effect as if they had been made under the new Act. The- 
resulting position must, therefere, be dealt with only on that basis and not on 
any other hypothetical footing. 
| The Attorney-General, however, contended in the alternative that the consti- 

tutional validity of section 9 (2) (a) and section 12 (1) of the new Act could be 
sustained under Article 22 (4) (b) which has been held by a majority of the Judges. 
in A. K. Gopalan v. The State of Madras) to be a distinct and independent provision 
anthorising preventive detention for a period longer than three months in accord-- 
ance with a law made by Parliament under sub-claures (a) and (4) of clause (7) 
of Article 22. The Attorney-General claimed that the aforesaid provisions were: 
such a law, none the less because Parliament may have intended to make a law 
within Article 22 (4) (a) by providing for a review by an Advisory Board in all 
cases of preventive detention. On a question of vires, the intention of the Legis-- 
lature is immaterial, and I agree that a provision for an Advisory Board is not a 
hall-mark which stamps a preventive detention law as one necessarily falling 
within sub-clause (a) of clause (4), so as to make its constitutional validity deter-- 
minable exclusively with reference to the requirements of that sub-clause. The 
law could still be upheld if it fulfilled the conditions laid down in sub-clause (b 
of clause (4) : Mr. Nambiyar however submitted that the new Act did not fu 
those conditions for it is not a law made under sub-clauses (a) and (b) of clause (7). 
The word “‘ and” should be understood in its ordinary conjunctive sense and the 
new Actneither prescribes the circumstances and classes referred to in sub-clause 8} 
nor the maximum period of detention ired to be prescribed under sub-clause (6 
of clause (7). The contention is devoid of substance. The new Act can, in m 
opinion, be regarded as a law made substantially in accordance with sub-clause (a 
and (b) of clause (7). According to the majority view in A. K. Gopalan’s case}, sub- 
clause (a) of clause (7) being an enabling provision, the word ‘‘and’’ should be under-- 
stood in a disjunctive sense. The combined effect of sections 9 (2) (a) and 12 (1) 
is to provide, in a certain class of cases, namely, where detention orders were in: 
force at the commencement of the new Act, that the persons concerned could be 
detained for a period longer than three months if an Advisory Board reports that 
there are sufficient grounds for detention within ten weeks from ths commencement 
of ike new Act, that is to say, without obtaining the opinion of an Advisory Board. 
before the expiration of the three months from ihe commencement of the detention as 
provided in sub-clause («) of clause (4). And, although the new Act does not 
in express terms prescribe in a separate provision any maximum period as such 
for which any person may in any class or classes of cases be detained, it fixes, by 
extending the duratiow of the old Act till the ist April, 1952, an over-all time-limit 





1. (1950) 2 MLL.J. 4a: (1950) S.C.J. 174: 1950 S.R. 88 (&.C}. 


IT] KRISHNAN 0. THE STATE OF MADRAS (s.c.) (Mahajan, 7.). 10g: 


beyond which preventive detention under the Act cannot be continued. The 
general rule in regard to a temporary statute is that, in the absence of special 
provision to the contrary proceedings which are being taken against a person under 
it will ipso facto terminate as soon as the statyte expires (Craies on Statutes, 4th 
edition, page 347). Preventive detention which would but for the Act authorising 
it, be a continuing wrong, cannot, therefore, be continued beyond the expiry of 
that Act itself. e new Act thus in substance prescribes a maximum period of 
detention under it by providing that it shall cease to have effect on a specified date. 
It seems to me, therefore, that sections g (2) (a) and 12 (1) of the new Act 
substantially satisfy the requirements of sub-clause (6)-of clause (4) of Article 22,, 
and cannot be declared unconstitutional and void. 


The objection to the validity of section 11 (1) can be disposed of in a few words. 
The argument is that the discretionary power given to the appropriate Govern— 
meni under that sub-section to continue the detention “‘ for such period as it thinks. 
fit” authorises preventive detention for an indefinite period, which is contrary 
to the provisions of Article 22 (4). But, if, as already observed, the new Act is to be 
in force only up to 1st April, 1952, and no detention under the Act can continue 
thereafter, the discretionary power could be exercised only subject to that over-all 
limit. The objection therefore fails. 


In the result, the petitions are dismissed. 


Mahajan, 7 —The question to be decided in these petitions is‘ whether the 
Preventive Detention (Amendment) Act, 1951, or any part thereof is invalid and 
whether the petitioners who have been detained are entitled to a writ in the nature 
of habeas corpus on the ground that their detention is illegal. 


The Act was enacted by Parliament on the pe February, 1951, and according 
to its express terms will cease to have effect on the ist April, 1952, save as regards 
things done or omitted to be done before that date. ‘ 


The point that has been canvassed before us is that sections g (2) (a) and 12 
of the Act are invalid as these infringe the fundamental rights conferred under 
Articles 21 and 22 of Part ILI of the Constitution. Section 9 of the Act as amended. 
reads as follows :— 

““({1) In every case where a detention order has been made under this Act the appropriate 
Government shall within six weeks fram the date specified in sub-section 2 place before an advisory 
board constituted by it under section 8 the grounds on which the order bas beun mace and the repre- 
sentation, if any, made by the person affected by tke order, and in case where the order has been. 
made by an officer also, the report made by such officer, under sub-section (3) of section 3. 


(2) The date referred to in sub-section (1) shall be— 


(a) in every caso where at the commencement of the Preventive Detention (Amendment 
Act, 195! a person is under detention in pursuance of a detention orcer made under sub—clanse (i 
or (ìi) of clause (a) of sub-section (1) of section 3, the date of commencement of the said Act; and 


(b) in every other case the date of the detention order.” 
Section 12 is in these terms: 
“ For the avoidance of doubt it is hereby declared— 


(a) every detention order in force at the commencement of the Preventive Detention (Amend- 
ment) Act, 1951 shall continue in force and shall bave effect as if it had been made under this Act as. 
amended by the Preventive Detention (Amendment) Act, 1951; and 

(0) nothing contained in sub-section ( of section 1, or rub-section (1) of section 12 of this 
Act as originally enacted shal] be deemed to the validity or duration of any such order.” 

Mr. Nambiar for the detenus challenged the vires of these sections on the follow- 

ing grounds: (1) That Article 22 (4) of the Constitution limits the legislative 
wer Of Parliament and State Legislatures in respect of preventive detention 
ws in the matter of duration of the period of detention and provides that no law 
of preventive detention can authorise the detention of a person for a longer period 
than three months without the intervention of an advisory board and without 
obtaining its opinion within three months. The amending Act, 1951, hy section 9 
authorises detention for a period longer than three months without the opinion of 
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the advisory board having been obtained within the said period of three months 
from the dàte of the actual detention in respect of persons detained under Act IV 
of 1950 as it originally stood and it thus infringes the fundamental right conferred 
by Article 22 (4). (2) That Parliament in exercise of powers conferred on it under 
Article 22 (7) having prescribed in séction 12 of Act IV of 1950 a Maximum period 
of one year for detention in certain classes of cases without obtaining the opinion 
of the advisory board, that period of one year became a part of the content of the 
funddmental right conferred under Article 22 (4) of the Constitution. Sections g 
and 12 of the amended Act contravene this fundamental right inasmuch as they 
authorize detention of persons who were detained under orders passed under 
section 3 (1) (č) and (it) of Act IV of 1950 beyond the period of one year prescribed 
therein, and are therefore void. (3) That Parliament has no authority to alter 
the period of one year prescribed by it by virtue of authority given to it under 
Article 22 (7) (b) of the Constitytion so as to affect the cases of persons detained 
under Act IV of 1950. (4) That the Constitution does not envisage detention 
for an indefinite period and that inasmuch as the amended Act has failed to provide 
a maximum period for the detention of a person, it is repugnant to the Constitution 
and is void ; that it was obligatory on Parliament while making the law providing 
for preventive detention to fix the maximum period for such detention. (5) That 
the provisions of these sections inffinge Article 21 of the Constitution inasmuch 
as they authorise detention contrary to procedure established by law (Act IV of 
1950) in respect of detentions under that Act, because under established pro~ 

ure detention beyond a period of one year was void. For the reasons given 
above it was R a Ve that as in the case of the petitioners the maximum period 
of one year under section 12 of Act IV of 1950 had expired on 27th February, 1951, 
they were entitled to their release. 


For a proper appreciation of the points urged by the learned counsel and the 
manner in which they were combated by the learned Attorney-General, it is neces- 
sary to shortly state the nature of the relevant amendments introduced by the 
amending Act in ihe Preventive Detention Act IV of 1950. In section 8 of Act 
IV of 1950, which concerns the constitution of advisory , the new Act has 
provided that the board shall consist of three persons instead of two except in cases 
where before the commencement of the amended Act reference had already been 
made to an advisory board. Section g of Act IV of 1950 has been substituted b 
section 9 of the amending Act and it gives the benefit of the advisory board to all 
classes and cases of persons, who under Act IV of 1950, were not entitled to that 
benefit. It makes it obligatory on Government to place all these cases, like all other 
cases, within six weeks from a prescribed date before an advisory board. In 
section 10 the amended Act makes it obligatory on the advisory board to submit 
its report to the Government within ten weeks of the date specified under section 9 
and it also authorizes the advisory board to call for such information as it deems 
necessary from Government and from the person concerned and it empowers it 
to give a hearing to the detenu if in any particular case it considers it essential. 
Section 11 makes the opinion of the advisory board binding on Government. It also 
authorizes Government to continue the detention of persons for such period as it 
thinks fit in cases where the opinion of the board is in favour of the continuance of 
detention. Section 12 onde: that orders of detention in force at the commence- 
ment of the amended Act will be deemed to have been made under this Act. Anew 
section 14 has been introduced in Act IV of 1950 and it authorises temporary 
release of persons detained. 

The provisions of the amended Act are thus a great improvement on the original 
Act inasmuch as they provide a greater opportunity to the detenus of proving 
their innocence than they had under the original Act. The detention of a person 
without the case being referred to the opinion of an advisory board constituted 
of independent persons has been completely done away with, except for a period 
of three months provided for in Article 22 (4) of the Gonstitution. What the amend- 
ded Act has in substance done is that instead of the cases of persons preventively 
detained being considered by ordinary Gourts of law, a special tribunal designated 
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as an advisory board and consisting of men of high judicial experience has been 
given authority to examine their cases within a prescribed period and the decision 
of that authority has been made binding on Government. This tribunal is obviously 
no substitute for a Gourt of law but a provision like this is in the nature of a subs- 
tantial solatium in cases of preventive detention wherein ordinarily the detaining 
authority is the judging authority as well. 

Shorily stated, Mr. Nambiar’s attack on these beneficial provisions and ron- 
cerning their vires is based principally on the method adopted by the drafismen 
of the Act for switching over the detentions which were being continued under 
ection 12 of Act IV of 1950 and which were valid by Fire! the constitutional 
provisions contained in Article 22 (4) (b) of the Constitution to the constitutional 
provisions contained in Article 22 (4) (a) so that they may be given the benefit of 
an advisory board’s opinion. His grievance is that in doing so the amended statute 
has enlarged the period of three months provided under Article 22 (4) for a report 
of the advisory board and has extended the period of one year mentioned in section 12 
of Act IV of 1950. This argument is based on the assumption that the pericd of 
one year mentioned in section 12 of Act ] V of 1950 was an immutable and unaltera- 
ble one and that Parliament could not amend section 12 of the Act in any manner 
whatsoever once having enacted it. I am unable $ accept this contention. It 
seems to me, that it was open to Parliament to amend section 12 and substitute 
another maximum for the period of one ‘year mentioned therein. If Parliament 
had recourse to that alternative, then in my opinion, the petitioners could have 

_no possible grievance as regards the vires of the new legislation. As regards the 
period of three months, it was essential to fix some date from which that period 
had to be calculated in respect of cases which were previously governed by section 12 
of Act 1V of 1950. Under that section they did not have the benefit of the advisory 
board and when the new law gave them that benefit, a terminus quo had to be 
fixed for the period of three months during which the advisory board had to submit 
its report. The amended Act achieved this by prescribing in these specified classes 
of cases the date of the commencement of the amended Act as the date from which 
this period was to begin and by section 12 it provided that all detentions continu- 
ing at the date of the commencement of the amended Act shall be deemed to be 
detentions under the amended Act. 


After a careful consideration of the ent of Mr. Nambiar I have reached 
the conclusion that there is considerable force in the reply made to it by the learned 
Attorney-General. He contended that Article 22 (4) provides that no law provid- 
ing for preventive detention shall authorize detention of a person for a longer 
period than three months and that the amended Act has not in any manner infringed 
this provision ; on the other hand, it provides that the advisory board must make 
its report to the Government within ten weeks. It was urged that in order to judge 
the vires of the amended Act it was not relevant to take into consideration deten- 
tion of persons validly detained under a different statute and that ita vires must 
be adjudged on its own provisions and not with reference to what has actually 
happened under another law. It was frankly conceded that if Parliament or a 
State legislature passed legislation in a manner which amounted to a fraud on the 
Constitution Inasmuch as those enactments were passed with the purpose of defeat- 
ing the constitutional provisions, then those laws could be attacked on that ground 
but not on the grounds of their owes, that in the present case no such argument 
had been taken or could be taken and that being so, the contention of Mr. Nambiar 
was not justified. 


In my opinion, the statute as framed does not in any way contravene or abridge 
either the provisions of Article 21 or of Article 22. It was open to Parliament, 
as already observed, to alter the maximum period of detention mentioned in section 
12 of Act IV of 1950 and to enhance it. It was also open to Government to release 
these detenus after the expity of one year and to serve fresh orders of detention 
on them after their release under the amended Act. If that had been done, no 
question could possibly be raised that the period of three months provided for 
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in Article. 22 (4) of the Constitution had in any way been affected. Instead of 
going through’ that form of ceremony, Parliament by section 12 of the amended 
Act provided that all detention orders in force under Act IV of 1950 be treated 
as detention orders under the amended Act. By the effect of this section the deten- 
tion of all such persons becomes a fresh detention under the new law, with the 
result that nothing in the amended statute can be said to abridge the fundamental 
right conferred by Article 22 (4) of the Gonstitution. It was argued that the amen- 
ded statute +s not a new and an independent statute and ‘that in spite of the amend- 
ments it remains the same statute as was passed in 1950, and that the detention of the 
petitioners is under the same law of preventive detention and it therefore offends 
‘ against Article 22 (4) of the Constitution and that it virtually amounts io tacking” 
of the period of detention under one Act to the period of detention under another 
Act and as such amounts indirectly and substantially to an infringement of the 
fundamental right. In my opinion, this contention, though attractive, is without 
force. Technically speaking, an amended statute remains the same statute as. 
originally enacted but from that proposition it does not follow that the law con- 
tained’ in the amended statute is the same law as was contained in the original 
one. Section g of the original Act has been substituted by section 9 of the amended 
Act and declares a new law and it is not a re-enactment of the law as was contained 
in the earlier statute. Section 12 of the original statute has been completely repealed 
and no longer exists. The law declared by that section has been abrogated. The- 
law declared by section 12 of the amended Act is in the nature of a substituted 
provision. It seems to me that the law declared by the amended statute is not the 
same law as was declared by the original statute and to ihat extent the amended ~ 
statute is in the nature of a new and independent statute. The petitioners are 
being detained today by force of the provisions contained in sections 9 and 12 of 
the amended Act and not under the law that was passed in 1950, as by repeal of 
section 12 of that Act their detention under it technically terminated. The new 
law admittedly standing by itself does not authorise detention of any person beyond 
a period of three months except in the manner provided by Article 22 \4) of the 
Gonstitution. No question whatever arises of tacking of the period of detention 
under one law to the period of detention under another law, inasmuch as the 
detention under the earlier law automatically terminates with the repeal of section 12 
ae IV of 1950. For the reasons given above, the first contention of Mr. Nambiar 


In view of the above decision it is unnecessary to consider the alternative 
argument of the learned Attorney-General to the effect that in case it is held that 
section g contravenes Article 22 (4) (a) of the Constitution, it is a valid law under 
Article 22 (4) (b) of the Constitution and hence the order of detention is legal. Mr- 
Nambiar’s contention to the effect that in case the petitioners’ detention is regarded 
as a fresh detention under the amended Act, then it is«necessary to serve them 
with fresh grounds of detention does not appear to me to be well founded. The 
point was not raised ih the petitions and no ent was addressed to us that any: 
right under Article 22 (5) had been inf . © Moreover, as at present advised, 
I think the contention has not got much force because of the clear provisions of 
section 12 of the arhended Act which treats every detention order having force at the 
commencement of the amended Act as being deemed to continue under it. When 
detention is not on any fresh grounds but on grounds already served, any default in 
observing the formality of again serving those very grounds on the detenu cannot 
be said to be an infringement of the fundamental right under Article 22 (5) of the 
Constitution. 

The next contention of Mr. Nambiar that Parliament having fixed the maximum 
period of detention in section 12 of Act IV of 1950 under its powers contained in 
Article 22 (7) of the Constitution, that maximum became a part of the content of 
fundamental right and sections 9 and 12 of the amended Act contravene this funda- 
mental right inasmuch as these authorise detention of the petitioners tor a period 
beyond one year again, in my opinion, is not sound. In other words, the argument 
of the learned counsel amounts to this; that as soon as Parliament by law under 
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-Article 22 (7) prescribed a maximum period for which any person may be detained 

under any law providing for preventive detention, then that period“becomes a part 
‘of the fundamental right conferred on a person under Part III of the Constitytion. 
The only method of adding to or subtracting from those rights is by an amendment 
‘of the Constitution in the manner provided therein. By clause (7) of Article 22 
Parliament has not been authorised to add to the fundamental rights. - The con- 
tention of the learned counsel is based on an erroneous assumption that Article 22 
in clause 7 confers a fundamental right on a person ; in its true concept it restricts 
to a certain degree the measure of the fundamental right contained in clause (4) (a) 
-of the Article. 


The argument that Parliament has no authority to alter the period of one 
year prescribed by it under Article 22 (7) (b) of the Constitution is again founded 
on an erroneous assumption that the clause confers legislative power on Parliament. 
The ambit of the legislative powers of Parliament is contained in Article 24.5 of 
the Gonstitution read with the entries in the Seventh Schedule. Article 22 of the 
Constitution restricts those powers to a certain extent. It does not enlarge them. 
Clause 7, however, cuts down these restrictions to a certain extent. Parliament 
-having power to make the law has also the power to alter or amend it, if it so 
chooses. It is difficult to assent to the proposition of the learned counsel that ifa 
person is detained according to a law that existed at the time of his detention, then 
in regard to him, it is that and that law alone which matters and any change in the 
Jaw, even if it has retrospective effect cannot affect him in any manner whatever. 


The next point canvassed before us was that the Constitution does not envisage 
‘detention for an indefinite period and that it is obligatory on Parliament to provide 
a maximum period of detention of a person under a law of preventive detention. 
In my opinion, this argument again is not sound. Emphasis was laid on the proviso 
to Article 22 (4) (a) which enacts that nothing in the sub-clause shall authorise 
the detention of any person. beyond the maximum period prescribed by any law 
made by Parliament under sub-clause (b) of clause (7), and it was urged that the 
word ‘ may’ in Article 22 (7) must be read in the sense of ‘ must’ and as having a 
‘compulsory force inasmuch as the enactment authorizes Parliament to prescribe 
by law a maximum period for detention, for the advancement of Justice and for 
public good, or for the benefit of persons subjected to preventive detention. Refe- 
rence was made to Maxwell on ‘ Interpretation of Statutes’ (oth edition, page 246) 
and to the well-known case of Julius v. Bishop of Oxford,1 Lord Gairns in that case 
observed as follows :— 


“Where a power is d ited with a public officer for the purpose of being used for the benefit 
-of persons that power eugh( ie be exercised.” 
In my opinion, clause (7) of Article 22, as already pointed out, in its true concept 
to a certain degree restricts the measure of the fundamental right contained in 
‘clause 4 (a) and in this context the rule referred to by Maxwell has no application 
‘whatever. Moreover, the provision in the Gonstitution is merely an enabling 
‘one and it is well settled that in an enabling Act words of a Permissive nature can- 
` not be given a compulsory meaning (Vide Craies on Statute Law, page 254). Be 
that as it may, the point is no longer open as it has been concluded by the majo- 
rity decision in A. W. Gopalan’s case. The learned Chief Justice at page 119 of 
the report observed as follows: 


“‘ Sub-clause (b) is permissive. It is not obligatory on the Parliament to prescribe any maximum 

i It was argued that this gives the Parliament a right to allow a person to he detained incefi- 

nitely. If that construction is correct, it springs out of the words of sub-clause (7) itself and the Court 
cannot help in the matter.” 


Nothing said by Mr. Nambiar is sufficient to persuade me to take a different view 
of the matter than was taken in A. E. Gopalan’s case2. It may be pointed out that Par- 
liament may well have thought that it was unnecessary to fix any maximum period 
— eee eee 


I. aan 5 A.C. 214. 1950 §.C.R. 88 (S.C.). 
2. tere 2 M.L.J. 421 (1950) S.CJ. 174: 
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of detention in the new statute which was of a temporary nature and whose own 
tenure of life was limited to one year. Such temporary statutes cease to have any 
effect after they expire, they automatically come to an end at the expiry of the 
period for which they have been enacted and nothing further can be done under 
them. The detention of the petitioners therefore is bound to come to an end auto- 
matically with the life of the statute and in these circumstances Parliament may 
well have thought that it would be wholly unnecessary to legislate and provide a 
maximum period of detention for those detained under this law. 


The last point urged by Mr. Nambiar that the provisions of the amended 
Act contravene the provisions of Article 21 of the Gonstitution does not impress 
me. The expression “procedure established by law” was considered by the 
majority in A. K. Gopalan’s cass*, as meaning procedure prescribed by law. The peti- 
tioners have been detained in accordance with the procedure prescribed by the 
amended statute and their detention therefore is in accordance with procedure 
prescribed by law. The contention of Mr. Nambiar that they are governed by 
the procedure contained in section 12 of Act IV of 1950 as that was the procedure 
at the time when initially they were detained is, in my opinion, unsound. It is 
open to Parliament to change the procedure by enacting a law and that procedure 
becomes the procedure established by law within the meaning of that expression 
in Article 21 of the Constitution. Further, the present detention of the petitioners 
being by virtue of section 12 of the amended Act a new detention under the amended. 
Act, the procedure prescribed by the amended Act is the procedure established 
by law within the meaning of Article 21. 


For the reasons given above, in my opinion, the Preventive Detention Amend- 
ment Act, 1951, is a valid statute and the provisions impugned by Mr. Nambiar 
do not contravene the Constitution and the petitioners are not entitled to their 
release merely on the ground that the period of one year mentioned in section 12 
of Act IV of 1950 has expired. 


On the merits of the petitions it was urged (1) that the grounds supplied to 
them were vague and insufficient to enable them to make a proper representation, 
and (2) that their detention was mala fide and on political and party considerations. 
There is no force whatever in these contentions. 


; The result is that all these petitions are dismissed and the rules are discharged.. 
This order will have force in the case of petitioners who have so far not been 
released by Government. 


S. R. Das, 7.—I agree that the petitions should be dismissed and I do so subs- 
tantially on the grounds stated by my learned brother Mahajan. 


Bose, 7.—With the utmost respect I am unable to accept the majority view. 
In my judgment, section 11 (1) of the amending Act is ultra vires. ‘The ground on 
which I hold it to be so was suggested by me in the course of the arguments. It 
was, however, not very fully dealt with possibly-because I expressed my view at 
a late stage and possibly because I did so somewhat sketchily. But as I am ploughing: 
a lonely furrow that, fortunately, will not much matter. 

Articles 21 and 22 confer the fundamental right of personal liberty. The 
first is general, and as the meaning of the words “ procedure established by law ” 
has been thoroughly discussed in A. Æ. Gopalan’s caset, J do not intend to cover that. 
ground. But so far as Article 22 (4) is concerned, my opinion is that it confers a. 
fundamental right not to be kept under preventive detention beyond a certain 
period. The extent of that period can vary but it can only be extended beyond 
three months within certain fixed limits and subject to specified conditions. 


Article 246 read with Item g in List I and Item 3 in List III of the Seventh 
Schedule confers jurisdiction upon the Union Parliament and the State Legislatures. 
to make laws for preventive detention, but Article 22 (4) imposes restrictions. It 
says that— 








1. (1950) 2 MLJ. 4a: 1950 8.C.J. 174 : 1950 S.C.R. 88 (S.C). 
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“No law bela bas preventive detention shall authorise the detention of a person for a longer 


period than three mon 
unless certain conditions are fulfilled. 


The conditions are set out in sub-clause (a) and sub-clause (b). Under the 
former, a law can provide for preventive detention over three months provided (1) 


there is an Advisory Board of a certain character, (2) the Board 


is Of opinion that 


there is sufficient cause for longer detention, and (3) the Board reports before 
the expiration of the three months. Then follows a further restriction which is 
contained in the proviso to sub-clause (4). This states that— 


“nothing in this sub-clause ahal] authorise tre detenticn of any ferscn 


beyond the maximum 


period prescribed by any law made by Parlament under sub-clause (b) of clause (7).” 


Sub-clause (b) of clause (7) reads as follows: 
**(7) Parliament may by law prescribe— 


+ * * » 


Py 


(6) the maximum period for which any Person may in any class or classes of cases be Uetained 


under any Jaw providing for preventive detention,” 


The second set of conditions is given in sub-clause (b) of clause (4). This 
scts out that a person can also be detained beyond three months provided— 


“‘such person is detained in accordance with the provisions of any law made by Parlisment 


under sub-clayees (a) and (b) of clause ed Fes 


I venture to underline the “ and” because, in my opinion, a lot turns on it. But 


I shall deal with that later. 


Sub-clause (a) of clause (7) empowers Parliament to prescrihe— 


“the circumstances under which, and the class or clases of cases in 


which, a person may be 


detained for a period longer than three months under any law Eor Pleventive deter bon 


without obtaining the opinion cf an Advisory Board in accordance with 


provisions of sub-clause 
(a) of clause (4).” 


In my opinion, these provisions confer a fundamental right not to be detained 
beyond a certain period. The extent of that period can vary but the maximum 


period of detention cannot exceed certain fixed limits. Those 


limits are (a) in 


the firsinstance, three months : if not, (6) the maximum prescribed by Parliament 
under sub-clause (7) (b). In my opinion, no law can be made authorising deten- 
tion either under sub-clause (4) (a) or (4) (b) unless a maximum period of deten- 


tion is prescribed by Parliament under sub-clause (7) (b) 


I do not agree with the contention that the word “ may ” in clause (7) means 
“must”. I am not prepared to depart from the usual meaning of words unless 


compelled to do so for overwhelming reasons. In my opinion 
to prescribe or not to prescribe a maximum period under clause 


be compelled to do so. But equally neither Parliament nor a State Legislature is . 


compelled to authorise preventive detention beyond three mon 
either wishes to do so, then it is bound to conform to the provis 


ths. If, however, 
ions of cither suba ¢ 


clause (a) or sub-clause (b) of clause (4) or both ; and in the case of sub-clause (a) 


the proviso is as much a part of the sub-clause as its main provision. 


mum limit is fixed under clause (7) (4), then the proviso cannot 


If no maxi- 
Operate and if it 


cannot operate, no legislative action can, in my opinion, be taken under clause (4) 
(a). IfA is told ty that he may go toa Bank. and withdraw a sum of money not 
exceeding such limit as may be fixed by C, it is evident that until C fixes the limit 


no money can be withdrawn, C cannot be compelled to fix a limi 
not to do so, the money cannot be withdrawn. Equally, if A is 


withdraw money not exceeding a limit which he himself may fix, 


opinion, be no right of withdrawal until he fixes the limit. 


t but if he chooses 
told that he may 
there can, in my 


Look at it another way. A British General is told by the Indian Government 
_that he may travel from India to Burma quickly and easily by plane. He is also 


told that he may in addition drive by car over the hills and through t 


he jungles 


Provided he does not go beyond the confines of any road made by the Burmese 
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Government ; and the Burmese Government is told that it may, if it so chooses, put 
in a road at India’s expense. : It is fairly obvious that the Burmese Government is 
not bound to make the road and jt is equally obvious that under these conditions 
- the General will not be able to go by car unless the road is made. 


I realise that analogies are often inaccurate and may be misleading. Rpt 
these examples serve to illusirate the line of my reasoning. In my opinion, the 
Constitution (a) tells the Srate Legislatures that they may legislate for preventive 
detention beyond three months but not beyond a limit which Parlament may 
fix and (b) tells Parliament that Parliament itself may do the same thing provided . 
the detention does not exceed a maximum which it may itself fix. ere 18 no 
need to fix a maximum in either event but if that is not done, then there can be no 
legislation under clause (4) (a). Until the road is built there is no right of way. 


The same limitation attaches to clause (4) (b). Legislative action cannot be 
taken under this unless, first, the law is made by Parliament and, second, it is made 
“© under sub-clauses (a) and (b) of clause (7) I again venture to underline the 
“and” because, in my opinion, “ and’’ means and should mean “and” unless 
there is compelling reason to make it mean “or”. ‘To my mind, not only is there 
no compelling reason here but, on the contrary, there are powerful reasons why it 
should be construed in its usual and normal sense. The reasons are these. 


Articles 21 and 22 confer a fundamental right and give a fundamental gua- 
rantee. Itis therefore the duty of the Gourt to see that the right is kept fundamental 
and that the fullest scope is given to the guarantee. Itis our duty to ensure that the 
right and the guarantee are not rendered illusory and meaningless. Thercfore, 
ices there is scope for difference of opinion on a matter of interpretation in 
this behalf, the interpretation which favours the subject must always be used because 
the right has been conferred upon him and it is the right which has been made 
fundamental, not the fetters and limitations with which it may be circumscribed by 
legislative action. It is true the full scope and content of the right cannot be 
determined without examining the boundaries within which it is to be confined, 
and I agree that in interpreting these provisions equal weight must be given to all 
the clauses; also that no one part can be treated with greater sanctity than the 
rest. But if, when all that is done, doubt still remains, then the doubt, must, in 
my judgment, be resolved in favour of the subject and not of the State. 


Brush aside for a moment the pettifogging of the law and forget for the nonce 
all the learned disputations about this and that, and “‘ and” or “ or,” or “ may ii 
and “must.” Look past the mere verbiage of the words and penctrate deep into 
the heart and spirit of the Constitution. What sort of State are we intended to be? 
Have we not here been given a way of life, the right to individual freedom, the 
-utmost the State can confer in that respect consistent with its own safety? Is not 
the sanctity of the individual recognised and emphasised again and again? Is not 
‘our Constitution in violent contrast to those of States where the State is everything 
and the individual but a slave or a serf to serve the will of those who for the time 
being wield almost absolute power? I have no doubts on this score. I hold it 
therefore to be our duty, when there is ambiguity or doubt about the construction 
of any clause in this chapter on Fundamental Rights, to resolve it in favour of the 
freedoms which have been so solemnly stressed. Read the magnificent sweep of 
the preamble : 


We the ae a of India, having solemnly resolved to constitute India into a Sovereign Demo- 
eratic Republic and to secure to all its citizens : Justice, Liberty, Equality, Fraternity.” 
Read the provisions of the chapter on Fundamental Rights— 
‘¢ All citizens shall have the right, etc.” 
* * * * + * 


“No person shall be deprived of his life or personal liberty except according to procedure esta- 
@lished by law.” ` 


* h + * 1 * 
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‘‘ No person who is arrested shall be detained in custody without, etc. . 2. 2. 2.” 
4 + * + 4 M 


“No law providing for preventive detention shall authorise, etc., meless . 2 . 0a 


Read the provisions which circumscribe the powers of Parliament and prevent 
it from'-being supreme. What does it all add up to? How can it be doubted 
that the stress throughout is on the freedoms conferred and that the limitations 
placed on them are but regrettable necessities ? 


I do not doubt that in construing the Constitution we must do so according 
to all the usual well-recognised canons of construction. I do not doubt that when 
the language is plain, full effect must be given to it whatever the implications. Al 
I insist on is that when there is ambiguity or doubt and it is possible to take cither 
this view or that, then we must come down on the side of liberty and freedom ; 
and I err in good company in so holding. Lord Romer said as much in Liversidge’s 
case} though he made an exception in the case of war legislation. How can it 
be said that in this case there is no ambiguity and that there is no room for doubt? 
When I am asked to hold that “and” means “or” and that “may” means 
“ must ”’, how can it be said that there is no room for difference of opinion? When 
I am told that— 


“‘no law providing for preventive detention shall authomse the detention of a person for a 
longer pericd iad three months ”’ 
unless there is an Advisory Board, etc., and even then not beyond 


“the maximum period prescribed by any law made by Parliament under sub-clause (b) of 
clause (7) ” 
how can it be said that there is no doubt about the intention and that this clearly. 
„and unambiguously means that. the detention can be for an indefinite period even 
under a State law if Parliament does not choose to act under clause (7) (8) P To 
my mind, there is ambiguity and there is room for doubt. 

I feel that the people of India chose for themselves the free way of life and 
that they entrusted to Parliament, which represents their will, the duty of satisfying 
itself that any limitations hereafter to be placed on the freedoms conferred are 
necessary and essential and that these limitations will not exceed such limits as 
Parliament itself shall determine solemnly and deliberately, after anxious scrutiny 
and dutiful care. I cannot bring myself to believe that the framers of our Consti- 
tution intended that the liberties guaranteed should be illusory and meaningless 
or that they could be toyed with by this person or that. They did not bestow on 
the people of India a cold, lifeless, inert mass of malleable clay but created a living 
organism, breathed life into it and endowed it with purpose and vigour so that 
it should grow healthily and sturdily in the democratic way of life, which is the 
free way. In the circumstances, I prefer to decide in favour of the freedom of 
the subject. 


I am not hampered here by considerations of war necessity or emergency 
legislation where some authorities hold that the canons of construction are different 
and that allowance must be made in favour of the State for the imperfections 
of language used in legislation which had to be drafted and enacted in a despe- 
rate hurry with the State in dire and immediate peril. I am construing a Consti- 
tution which was hammered out solemnly and deliberately after the most mature 
consideration and with the most anxious care. I feel bound, therefore, when 
there is ambiguity or doubt, to resolve it in favour of what I conceive to be the 
free way of a Sovereign Democratic Republic. After all, who framed the Consti- 
tution and for whose benefit was it made ?—not just for those in brief e 
not only for lawyers and dialecticians but for the common people of India. It 
should therefore be construed, when that can be done without pete violence to 
the language employed, in a simple straightforward way so that it makes sense 
to the man in the street, so that the common people of the land can follow and 





1. (1942) A.C. 206 at 280, 
16 
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understand its meaning. To my mind, the whole concept of the Gonstitution 
is that after years of bitter struggle the citizens of India are assured that certain 
liberties shall be guaranteed to them and that these liberties shall not be curtailed 
beyond limits which they and all the world can know and which can only be fixed 
by the highest authority in the land, Parliament itself, directly and specifically 

affording opportunity for due deliberation in that august body. I would 
struggle hard against any interpretation which permitted evasion of those important 
limitations and which itted those hard won liberties to be curtailed by some 
accidental side wind which allows virtual delegation of the responsibility for fixing 
the maximum limits which Parliament is empowered to fix, to some lesser authority 
and worse, for fixing them ad hoc in cach individual case, for that, in my opinion, 
is what actually happens, whatever the technical name, when Parliament fixes 
no maximum and lesser authorities are left fee to decide in each case how long 
the individual should be detained. I am clear that these are not matters which 
should be viewed technically or narrowly but in the broad and liberal spirit in 
which they were conceived. Bearing this in mind, I will proceed to examine 
the impugned provisions of the amending Act. 


In my judgment, section 9 is good because it confers a benefit and a privilege. 
It takes away nothing. It gives all detenus the right to go before an Advisory 
Board for review of their cases. It confers this right not only on those who may be 
detained in the future but also on those already under detention. And further, 
it confers this right on those who had no such right before. This is not an infringe- 
ment of any fundamental right nor does it contravene any Article of the Constitution, 
therefore Parliament was free to legislate as it pleased regarding that. It was free 
artificially to alter the starting point of the order of detention, which is that it has 
done in sub-section (2) (a). That section, in my judgment, is intra vires. 

So also is new section 12 which continues in force existing detentions despite 
the expiry of the old Act and states that the passing of the new Act shall not affect 
either the validity or duration of orders passed under the old Act. It will be remem- 
bered that the detentions we are considering in these cases were good under the 
old Act. That Act prescribed a maximum limit, namely, one year, for this class 
of detention. In my opinion, Parliament had the right to say in this particular 
manner for the purpose of removing doubts, that detentions already in force under 
that Act should continue in force for the maximum period already prescribed. 
That to my mind, is the force of the words “ continue,” “ validity ” and “ duration.” 
That would have been the result in any event but section 12 is there to remove 
possible doubts. 

Section 11 (2) is also good because here again a benefit is conferred. Detenus 
who had no right to release on the advice of an Advisory Board are here given this 
ihe Se Therefore, this is also intra vires. But sub-section (1) is, to my mind, ultra 
vires. Itis here that we find an infringement of Article 22 (4). It reads— 

“In any care where the Advisory Board has reported that there is in its opinion sufficient cause 
for the detention ofa pervon, the appropriate Government may confirm the detention order and conti- 
nue the detention of the person concerned for such period as it thinks fit.” 

This is word for word the same as section 11 of the old Act. It does not prescribe 
a maximum limit. 

Now section 11 replaces sections 11 and 12 of the old Act. The amending Act 
directs that new section 11 be substituted for old sections 11 and 12. Old section 
12 had prescribed a maximum limit of one year in certain classes of cases. That is 
done away with in the new Act. As regards the rest, neither the old Act nor the 
new prescribes any limit for other classes of detention. That, in my opinion, not 
only contravenes Article 22 (4) but in effect shifts the responsibility for prescribing 
a maximum to the executive authorities of each State and allows’ them to do it 
ad hoc in each case. I am not speaking technically at the moment. I am viewing . 
it broadly as the man in the street would. I am placing myself in the position of 
the detenus and looking at it through his eyes. The niceties of the law do not matter 
to him. He does not care about grammar. All that matters to him is that he is 
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behind the bars and that Parliament has not fixed any limit in his kind of case and 
that local authorities tell him that they have the right to say how long he shall 
remain under detention. I cannot bring myself to think that this was intended by 
the Constitution. The powers given to Parliament are ample. The safeguards 
for the safety of the State are all there. In the last resort immediate action can be 
taken under the emergency provisions. Therefore, when Parliament and the 
State Legislatures are told that they cannot authorise preventive detention beyond 
three months unless Parliament does this and that, I am of opinion that the res- 
ponsibility to do these things is on Parliament itself and that in this particular matter 
there can be no delegation of authority. The Constituent Assembly has entrusted 
this particular matter to the care of Parliament itself and has made this Parliament’s 
special responsibility. ‘The country is therefore entitled to receive the benefit of 
the mature judgment, wisdom and patriotism of that august body. 


I am not doubting Parliament’s general powers of delegation. But, in my 
opinion, these powers are circumscribed and each case must be judged upon its 
own circumstances. As this matter is under consideration in another case and 
as mine is a dissenting voice here, all I need say in this case is that in my judgment 
this is not one of the matters which can be delegated. 

It was said that all this is irrelevant because a maximum limit has in fact been 
fixed in the present instance. It was argued that the life of this Act has only been 
fixed for one year and that the life of the old Act was also only one and that 
this in effect fixes a maximum. I am aware that there is high au ority for this 
view and I venture to dissent with the utmost reluctance, but with the greatest 
respect I find myself unable to agree. 

In the first place, I cannot agree that the maximum limit which Parliament is 
authorised to fix can be fixed in this indirect way. What Parliament is empowered 
to do under clause (7) (5) is to prescribe— 

“the maximum period for which any person may in any class or classes of cases be detained.” 


It cannot do this by saying that no person shall be detained beyond the 26th of 
February, 1952, because that means that persons arrested on anal hes of February, 
1951, can be kept under detention for a year while those arre on the 25th of 
February, 1952, can only be detained for one day. That, in my judgment, is not 
what ig meant by prescribing a maximum period. 

In the next place, when Parliament is authorised to do this, it is expected 
to do so consciously and deliberately after giving the matter due and mature consi- 
deration. It is not possible to say that Parliament had this provision in mind and 
intended to act under it when it merely fixed the duration of the Act. Had the 
matter been properly discussed and placed before Parliament in the way it should 
have been, it is conceivable that it might have considered that the maximum period 
of detention should not exceed, say, six months though the duration of the Act 
should be one year. In other words, that persons could continue to be arrested 
so Jong as the Act was in force but they could not be kept under detention for more 
than sixmonths. With the utmost respect, I cannot agree that functions so solemnly 
entrusted to the care of Parliament under these fundamental clauses can be 
discharged unconsciously. 

In the third place, I cannot agree that these detentions would come to an end 
with the expiry of the Act. The rule in the case of temporary Acts is that— 

‘Asa general rule, and unless it contains some special provision to the contrary, after a tempo Act bas 
oxpired no proceedings can be taken upon it, and it ceases to have any further effect. ercfore, 
offences committed t temporary Acts must be prosecuted and punished before the Act expires.” 
—({Craics on Statute Law, 4th edition, page 347.) ~ 

But transactions which are concluded and complete before the Act expires 
continue in being despite the expiry. Ses Graies on Statute Law, page 348 and 

1 Halsbury’s Laws of England (Hailsham Edition), page 513. I take this to mean 
ete a a and is found guilty 
and sentenced to say, five years’ imprisonment, he d have to serve his term 
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even if the Act were to expire the next day. In my opinion, the position is the 
same in the case of detentions. A man, who is arrested under a temporary detention 
Act and validly ordered to be detained for a particular period, would not be enti 

to claim release before his time just because the Act expired earlier. 


Then again. The Act we are considering has special provision to the contrary. 
Section 11 (1) empowers either a State or the Union Government to order the 
detention of a person “ for such period as it thinks fit.” If this provision is not 
ulira vires, then the Act in express terms permits the appropriate Government to 
order a detention which shall endure beyond the life of the Act itself, and unless the 
` fundamental provisions of the Gonstitution can be called in aid, there is nothing 
to prevent Parliament from enacting such a law. Therefore, the mere fact that 
the Act under consideration is to expire on the 26th of February, 1952, does not, 
in my opinion, mean that detentions under it must necessarily come to an end 
on that date. That in turn means that no maximum period has been prescribed 
even indirectly. 

Looked straight in the face, what does the decision of the Majority upholding 
the validity of section 11 (1) import ifitis pushed to its logical conclusion? To 
me it spells just this. The Constitution tells all persons resident in the land— 

“ Here is the full extent of your liberty so far as the length of detention is concerned. We gua- 
rantee that you will not be detained beyond three months unless Parliament otherwise directs, either 
generally or in your particular class of case; but we empower Parliament to smash the guarantee 
absolutely if it so chooses without let or hindrance, without restriction. Though we authorise 
Parliament to prescribe a maximum limit of detention if it so chooses, we place no compulmon on it to 
do so and we authorise it to pass | ation which will empower any person or authority Parliament 
chooses to name, right down to a police constable, to arrest you and detain you as lung as he pleases, 
for the duration of your life if he wants, so that you may linger and rot in jail till you die, as did men 
in the Bastille.” 

In the absence of restrictions Parliament undoubtedly has these powers, fat 
it can legislate about preventive detention. But if you remove the restrictions, who 
is left of the fundamental right? My concept of a fundamental right is some right 
which Parliament cannot touch save by an amendment of the Constitution. The 
full content of the right can be as small or as narrow as you please but unless there is a 
residue which can answer that test, there is to my mind nothing fundamental. 
Now I have no doubt that a fundamental right regarding the length of detention 
was intended to be conferred. It would be pointless to make the provision about 
three months and place it in the chapter on Fundamental Rights if that were not so ; 
so also there would be no’ point in the elaborate provisions regarding this in clauses 
(4) and (7). A simple clause saying that no detention shall exceed three months 
unless Parliament otherwise directs’? would have met the case. It is therefore clear to 
my mind that something fundamental regarding the length of detention which Parlia- 
ment could not touch save by amendment of the Gonstitution was intended to be 
conferred. But if section 11 (1) is upheld, what is there left which is beyond the 
reach of Parliament? Parliament has here in effect said that there n be no 

eral limit to the duration of detentions and that lesser authorities can fix the 

uration in each individual case and are free to detain for as long as they please. 
If that is so, then what is there left of anything fundamental regarding the maximum 
length of detention? To my mind, the whole object of the elaborate provisions 
in clauses (4) and (7) is to place restraints on powers regarding the lengh tof indefi- 
nite and arbitrary detentions which would otherwise be absolute. 

For these reasons, I am of opinion that section 11 (1) is slira vires. My only 
hesitation has been on the score of A. KÆ. Gopalan’s case1, I have searched long and 
anxiously to see whether this question is concluded there and whether my ds 
are tied. After considerable study of the decision, I have reached the conclusion 
that I am not bound. , 


There were six Judges there. The present Act, the amending Act of 1951, 
was not under consideration, but section 11 of the old Act, which corresponds to 
S aaa 
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section 11 (1) of the new, was considered. But only two Judges, namely, my Lord 
the Chief Justice and my brother Mahajan, dealt with this section directly. ‘Their 
views are directly counter to mine. They expressly hold that section 11 of the old 
Act is intra vires. That means that section 11 (1) of the present Act would also 
have to be upheld on their view. But the other four Judges did not discuss the 
vires of section 11 at all. They concentrated their attention on sections 12 and 4 
of the old Act. It is true my brother Das made a general observation at the en 
of his judgment that in his view “ the impugned Act is valid law except as to section 
14” but he did not expressly consider section 11. In the circumstances, I do not 
think A. K. Gopalan’s case? concludes the matter. 


It is perhaps ironical that I should struggle to uphold these freedoms in favour 
of a class of persons who, if rumour is to be accredited and if the list of their activities 
furnished to us is a true guide, would be the first to destroy them if they but had 
the power. But I cannot allow personal predilections to sway my judgment of the 
Constitution. As Lord Justice Scrutton remarked in Rex v. Homs Secretary *— 

“Tt is, indeed, one test of belief in principles if you apply them to cases with which you have no 
sympathy at all ” 
and as Mr. Justice Holmes of the United States Supreme Court said, speaking of the 
American Gonstitution, 

‘Tf there is any principle of the Constitution that more imperatively calls for attachment than any 
other it is the principle of free thought—not free thought for those who agree with us but freedom for 
the thought that we hate.” 

I respectfully dissent from the majority view and consider that section 11 
(1) is ultra vires. It follows, on my view, that the present detentions are bad. 
I am of opinion that the petitioners in these cases are entitled to immediate 
release. 

Agents for Petitioners: Subramanian, P. A. Mehta and V. P. K. Nambiyar. 


Agents for Respondents : P. A. Mehta and Nauntt Lal. 
G.R./V.S. Petitions dismissed. 


[FULL BENCH] LZ 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
Ordinary Original Civil Jurisdiction. 
Present :—Mnr. Justice SATYANARAYANA Rao, Mr. JUSTICE SUBBA Rao AND 
Mr. Justice VIBWANATHA SASTRI. 


V. Ramamirtham, Sole Proprietor, Glorious Pictures .. Plaintif * 
U. 
Rama Film Service .. Defendant. 

Civil Procedure Cods (V ef 1908), section 15—If geoerns Chartered High Courte—Ortginal civil suits below 
the value of Rs. 10,000—If should be instituted direct in tke Madras ay Crotl Cowri—Swits filed in the Madras 
High rath dled to enhancement of jurisdicticn of City Cini Court to Re. Pcie Bas e tranyyerred to the 
City Cixil i— Madras City Civil Court Act H UT section 16, Proviso (2) and Civil Procedure Cods 
(F of 1908), saslion 24—Scope-—Power of Government r section 3-A of Madras City Civil Court Act (VIL ef 
1892) to fx pecuniary jurisdiction of City Civil Court—lf delegation of legislative power tehaich ts prohibited. 

Section 15 of the Code of Civil Procedure has no application to the High Court exercis 
Ordinary Original Jurisdiction when there is a conflict between the origina] jurisdict*on of the Hig 
Court and the City Civil Court constituted under the Madras City Civil Court Act. (Cass-/aw and 
staluiory provisions reviccped,) 

It cannot be said that the power conferred by section g-A of the Madras City Civil Court Act 
on the Provincial Government to fix by a notification the pecuniary jurisdiction of the City Civil 
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Court is a legislative power the delegation of which is not permissible under law. The delegation 
under section 3-A of the Act is perfectly valid. 


Bee rie a es A ee ee 
pecuniary jurisdiction to e suit when subsequen notification the jurisdiction of the 
Civil Court is increased to Ka. 10,000 #0 as to bring the particular suit within the jurisdiction of the 
City Civil Court, the High Court has an undoubted power to transfer the suit to the City Civil Court. 
A suit which is triable as an Under Chapter suit under Order y of the Madras Original Side Rules, 
cannot be tried by the City Civil Court as an Under Cha ter suitunder a summary procedure under 
Order 37 of the e of Civil Procedure, having to the difference in the subject-matter of 
the two suits. Accordingly a judge in making an order of transfer under the second proviso to sec- 
tion 16 of the Madras City rt Act could not transfer such suit to the City Court. But 
that does not affect the power of transfer recognised under the second proviso to section 16 of the 
City Civil Court Act. 


Even if the meaning of the expression “‘ arising ” in section 3-A of the Act and in the notification 
of the Madras Government raising the pecuniary jurisdiction of the City Civil Court to Rs. 10,000 
is to be understood as indicative of suits instituted after the said date that would not prevent the 
High Court from i the power of transfer under the second proviso to section 16 of the Madras 
City Civil Court Act. eexpression ‘‘arising”’ is not sadicative: in the context, ofa point of 
time, Rast or future ; but is part of the description of a class of suits. 


Mahomed Yusuf v. Khadır Badsha Sahib, (1949) 1 M.L-J. 503, overruled. 


It cannot be said that because a person has a right and a vested right to have a suit tied ne 
particular Court the power of transfer recognised in the statute is abrogated. The vested right is 
always subject to the overriding power of the Court subject to the restrictions contained in the 
statute to transfer to another Court competent to try the same. 


Per Viswanatha L J-— The transfer of suits can legally be made either under section 16 proviso 
(2) of Madras City Civil Court Act, or under section 24 (1) of the Code of Civil Procedure. 
The need for the Legislature placing the original juri iction of the three Courts (the High Court, 


the Presidency Small Cause Courts and the City Civi Court) which are functioning within the City 
of Madras on an casily workable basis so as to avoid overlapping and confusion pointed out. 

The Advocate-General (W. Rajak Aiyar) and Æ. S. Ramamurthy for the Govern- 
ment. ; 


V. Radhakrishnayya, S. Amudachari and A. Kuppuswami opposing the Reference. 
The Judgment of the Court was delivered by 


S arayana Rao, J.—At the instance of Mack, J., two questions have been 
to the Full Bench : . ` 


‘1. Whether section 15, Civil Procedure Code, governs Chartered High Courts, and whether 
in view of it all suits below Rs. 10,000 in value should not be instituted direct in the City Civil Court ; 


2. Whether the City Civil Court is competent to try or dispose of suits filed in the High Court 
below Rs. 10,000 in value which were instituted prior to the enhancement of its jurisdiction from 
Rs. 8,000 to Rs. 10,000; if so, can such transfers be legally made under elther section 16, 
proviso (2), Madras Qity Civil Court Act or under section 24 (1), Civil Procedure Code.” 


This reference was occasioned as Mack, J., was of opinion that an earlier decision 
of eae Sastri, J., in Mahomed Yusuf v. Rhadir Badsha Sahib}, which held 
that the i urt no power under section 16 (2) of the Madras City Civil 
Gourt Act (WII of 1892) to transfer to the City Civil Gourt, suits instituted 
in the High Court on its original side before the date of the notification G. O. 
No. M.S. 4175, Home, dated 11th November, 1948, required reconsideration. 


In order to better appreciate the scope of the questions raised in the reference and 
the contentions before us, it is necessary to set out briefly the relevant previ- 
sions that have a ing on the questions. 


The original jurisdiction of the High Gourt is derived under clause 12 of the 
Letters Patent which empowered the High Court of Judicature at: Madras in the 
exercise of its Ordinary Original Civil Jurisdiction to 

“receive, try and determine suits of every descripti m the f suits for land th 
Bataoseable popei ich land oF it eed ee ce ee ee 


, shall -havo arisen, either wholly, or case the leave of the Court shall have been first obtained, 
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in part, within the local limits of the ordinary jurisdiction of the said High Court, or if the defendant 

at the time of thë commencement of the sult shall dwell, or carry on business, or personally work 

for gain within such limits j cucept that the raid High Court shall not have such original jurisdiction 
in cases falling within the jurisdictioti of the Small Cause Court at Madras, in which the debt or damage, 

* or value of the property sued for, does not ékceed one hundred rupees.” 

. The High Court, therefore, has practically unlimited original jurisdiction except 
that if the debt or damage or the value of the pro does not exceed Rs. 100 and 
the case is one which falls within the jurisdiction of the Small Gause Gourt at Madras, 
the High Court in its original jurisdiction cannot try such a suit. 

In 1882, the Presidency Small Cause Courts Act, (IV of 1882) was 
passed to consolidate and amend the law relating to the Gourt of Small Gauses 
established in the towns of Calcutta, Madras and Bombay. In each of the Presi- 
dency towns, a Court of Small Causes was established by that Act subject to the 
superintendence of the High Gourt. The local limit of the jurisdiction of the Small 
Gause Court is co-extensive with the ordinary original civil jurisdiction of the High 
Court. A Small Gause Court was empowered to try all suits of a civil nature sub- 
ject to the exceptions contained in section 19 of the Act ifthe amount or value of 
the subject-matter did not exceed Rs. 2,000 and further subject to the cgnditions 
tegarding the cause of action and the residence of the defendants contained in 
clauses (a) to (c) of section 18. Section 21 of the Act, however, gave an option to 
a plaintiff when the amount or value of the subject-matter of the suit exceeded 
Rs. 1,000 to institute the suit either in the High Court on its original side or in the 
Small Cause Gourt. In 1892 the Madras City Givil Gourt Act (VII of 1892) 
was passed by the Legislature which empowered the Local Government by notifica- 
tion in the cial Gazette to establish a Gourt, to be called the Madras City Civil 
Court with jurisdiction to receive, try and dispose of all suits and other proceed- 
ings of a civil nature not exceeding Rs. 2,500 in value and arising within the 
Gity of Madras, except suits or proceedings which are cognizable (a) by the High 
Gourt as a Court of Admiralty or Vice-Admiralty or as a Colonial Gourt of Admiralty, 
or as a. Court having testamentary, intestate or matrimonial jurisdiction, or (b) 
by the Gourt for the relief of insolvent debtors, or (e) by the Small Gause Gourt. 
In 1935 the Act was amended by introducing a new section, section 3-A. It states: 

“Subject to the exceptions specified in section g, the Provincial Government may, by notifi- 
cation in the Official Garctte, invest the City Court with jurisdictjon to receive, try and dispose of 
all suits and other proceedings of a civil nature arising within the City of Madras and of such value 
not exceeding ten thousand rupees as may be specified in the notification.” 

Appeals against the decisions of the City Givil Gourt lie to the High Court and the 
right of appeal was conferred by section 15 of the Act. Sub-clause (2) of that. 
section provides that the period of limitation for an appeal from a decree or order 
of the City Gourt shall be the same as that provided by law for an appeal from a 
decree or order of the High Court in the exercise of its original jurisdiction. ` 
next section, section 16 saves the original civil jurisdiction of the High Gourt and 
also confers a power of transfer on the High Court of suits pending before it. As the 
construction of this section is one of the important points in this case, it is necessary 
to set it out in extenso : 
Nothing in this Act contained shall affect the original civil jurisdiction of the High Court : 

Provided 

(1) if any suit or other proceeding is instituted in the High Court which, in the opinion of 
the Judge who tries the same (whose opinion shall be finál), ought to have been instituted m the 
City Court, no costs shall be allowed to successful plaintiff and a successful defendant shall be 
allowed his costs as between attorney and client ; 

(2) in any suit or other proceeding pending at any time in the High Court any Judge of such 
Court may at any stage thereof make an order transferring the same to thé City if in his 
Ta such suit or proceeding is within the jurisdiction of that Court and should be tried 


(3) in any suitor other proceeding so transferred, the Court-Fees Act, 1870, shall apply, 
credit being given for any fees levied in the High Gourt.” 

The Code of Civil Procedure and the Civil Rules of Practice a on ia 
ceedings before the City Givil Gourt. By virtue of section 117, Gi ure 
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Gode, the provisions of the Code except as provided in Part IX or in Part X or 
in the rules apply to, High Court. Section 120 of the Gode excludes the appli- 
cation of sections 16, 17 and 20 of the Code to High Courts as clause 12 of'the 
Letters Patent provides also rules for determining the place of suing. Under 
Order 49, some of the rules of the various orders including rule 10 of Order 7 
are excluded and are inapplicable to chartered High Courts in the exercise of 
ordinary and extraordinary original civil jurisdiction. 

The pecuniary jurisdiction of the City Civil Court was increased in 1935 
to Rs. 5,000 and by a further Notification G. O. No. 4175, dated 11th November, 
1948, it was further increased to Rs. 10,000. The notification is as follows : 

‘In exercise of the powers conferred by section g-A, Madras City Civil Court Act, e 
(Central Act VII of 1892) and in supersession af Law (General) Department Notification No. 
216, dated 22nd March, 1995, published at page 488 of Part I of the Fort St. George Garette, dated 
26th March, 1935, His Excellency the Governor of Madras hereby invests with effect on and from 
Ist day of December, 1948, the Madras City Civil Court, subject to the exceptions specified in 
section 3 of the said Act with jurisdiction to receive, try any pe aie ofall suits and other proceed- 
ings ofa civil nature arising within the City of Madras and of value not exceeding ten thousand 


rupees.” 

Thefirst of the questions referred to us relates to the applicability of section 15, 
Civil Procedure Gode, to Ghartered High Gourts. In other words the question, 
is if a suit is below rupees ten thousand in value, is the litigant bound to institute 
it in the Gity Civil Court as the Gourt of the lowest grade competent to try it. Sec- 
tion 15 of the Code directs that suits shall be instituted in the Court of the lowest 
grade comptent to try it. Under clause 12 of the Letters Patent, subject to one 
F PERE the High Court has unlimited original jurisdiction and this juris- 

iction was saved under section 16, City Civil Gourt Act (VII of 1892). m- 
petency contemplated by this section is pecuniary competency and it has been held 
that this section lays down a rule of procedure and not of jurisdiction. While it 
enjoins the institution of a suit in the Gourt of the lowest grade competent to try 
it, does not oust the jurisdiction of the Court of a higher grade. Even if the Gourt 
of a higher grade tries and disposes of a suit which could have been"instituted in 
a Gourt of a lower grade, the decision rendered is not without jurisdiction and 
is not a nullity—(see Nidhilal v. Mazhar Husain, Matra Mondal v. Hari Mohan’, 
Krishnasami v. Kanakasabai? and Gourachandra v. Vikrame Deo*. ' 


It has now been decided by the Privy Council in Sabitri Thakurain v. Savi" 
that the Givil Procedure Gode of 1 and the rules contained in the orders apply 
to proceedings in the High Court whether original or appellate except so far as the 
QGode expressly provided to the contrary. The question that actually arose for 
decision in that case was whether the provision in Order 41, rule 10, Givil Proce- 
dure Gode of 1908, applied to an appeal under clause 15 of the Letters Patent as 
this provision was not expreasly excluded by the Code and it was held that an appeal 
under section 15 of the Letters Patent was governed by that provision. The scheme 
a Gode, according to their Lordships of the Judicial Gommittee, is to pro- 
vide : 

“ Generally for the mode in which the High Court is to exercise its jurisdiction, whatever it 
may be while ally excepting the powers relating to the exercise of omginal civil jurisdiction to 
which the Code is not to apply. It confers a general rule making power saving only what is 
excepted in the body of the E”? 

It would appear, therefore, that unless there is some other provision which is in- 
consistent with section 15 or there is other reason for inferring that the Legislature 
` did not intend by enacting section 15 in the Gode to affect in any manner or to any 
extent the original civil jurisdiction conferred on the High Court under clause 12 
of the Letters Patent, section 15 necessarily would apply. Section 15 occurs in 
the fascicule of sections 15 to 20 relating to place of suing. ‘The Galcutta High Gourt 
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had occasion to examine the scheme of these sections in order to determint whether 
section 21 which is not expressly excluded under section 120 applied to the original 
jurisdiction of the High Gourt. The view taken by the Calcutta High Court was 
that it did not. Dealing with section 1 5 of the Gode, Rankin, G.J., in Manindra 
Chandra v. Lal Mohan}, observed that it had no application either in practice or in 
substance to the original jurisdiction of the High Court. He, however, expressly 
stated that he was not considering the position of the City Civil Court in Madras 
or matters of that kind. The Rangoon High Court in Bank of Chettinad v. S. P. R. V.R, 
Firm*, was also of opinion that section 15 did not apply to the High Gourt in exercise 
of its original civil jurisdiction notwithstanding that it is not one of the excepted 
sections mentioned in section 120 of the Gode. The conclusion was based on the 
arrangement of the group of sections relating to place of suing most of which were 
expressly excluded by section 120 as inapplicable to Chartered High Courts. 


In my view there is much to be said in favour of the view taken by the Gal- 
cutta and Rangoon High Gourts in the two decisions above referred to. The Gity 
Givil Gourt Act expressly saved the original civil Jurisdiction of the High Court 
and the policy of the Legislature has been not to touch the original do of 
the High Court. The scheme of the entire up of sections relating to place of 
suing cannot be made applicable when a self contained provision relating to place 
of suing was laid down in clause 12 of the Letters Patent. The practice has also 
been so far not to apply section 15 to the original jurisdiction of the High Court. 

Apart from this, in my opinion, proviso (1) to section 16, Madras City Givil . 
Court Act, is clearly inconsistent with section 1 5 and does not make it obligatory 
on the plaintiff to choose the lowest Court of pecuniary jurisdiction to institute 
a suit when the conflict is between the Gity Civil Gourt and the High Gourt. The 
only disability which the proviso imposes in a case where a suit which ought to 
have been instituted in the City Gourt, has been instituted in the High Gourt is 
that the successful plaintiff, should be deprived of his costs and the successful defen- 
dant should be allowed his costs as between attorney and client. It must be remem- 
bered that Ordef 7, rule 10 was not made applicable to the Ghartered High Courts 
and if a plaint which ought to have been filed in a court of lower pecuniary juris- 
diction is in fact filed in the higher Court, viz., the High Gourt, the High Gourt 
cannot return the plaint and in such a case the High Court has the option offollow- 
ing one of two courses, cither to try the suit subject to the penalties, provided in the 
first proviso to sect'on 16 or to transfer the suitunder proviso (2) to the said section. 
Proviso (1) recognises the right of the litigant to institute a suit which ought to 
have been filed in the City Givil Court even in the ee Gourt and there is no 
mandatory provision like section 15 in the Gity Civil Court Act enjoining upon 
him the duty of resorting to the Gourt of lowest pecuniary jurisdiction. e pro- 
viso (1) to section 16, in my opinion clearly negatives the applicability of section 15 
when the City Civil Coùrt happens to be the Couri of the lowest grade competent 
to try the suit. 

It was also argued with some force that the gradation contemplated’ by section 
a only the gradation or subordination of Gourts provided in section 3 of the 

c. Section 3 says that for the purposes of this Code, the District Court is 
subordinate to the High Court and Civil Gourt of a ¢ inferior to that of a 
District Gourt and every Gourt of Small Causes is subordinate to the High Court 
and District Gourt. It follows that in the gradation of Courts contemplated by 
the Madras Civil Gourts Act, i.¢., the Munsif Court, the Sub-CGourt, the District 
Gourt and the High Court and the Small Causes Courts, there are two kinds of 
gradation. O ne is the gradation ose with the District Gourt and ending 
with the Dist rict Munsif’s Court so far as the institution of the suits is concerned 
and the High Gourt and the Small Causes Court constituted another kind of - 
tion. At ihe head of all no doubt, is the High Covrt but in the chain of Be ee 
of Courts the City Civil Court does not come in and it is possible to assume that 
for the purpose of the Code, the gradation contemplated is the gradation referred 


I. (1929) I.L.R. 56 Cal. 940, g- AIR. 1995’ Rang, 517: 160 I.C, 818, 


Hf 


126 THE MADRAS LAW JOURNAL REPORTS figst 


to in section 3. In this view section 15 would apply only when there is necessity 
to choose the forum in the gradations of Courts referred to in section 3. The 
_ lowest Gourt of pecuniary jurisdiction must be the Court in which the suit should 
be instituted. But section 3 speaks only of subordination of Gourts and defines 
it whereas section 15 speaks of the Court of the lowest grade “ competent ” to try 
and competency in this section can only mean pecuniary competency. If this | 
view of the section is right, it follows that when there are two Courts of different 
Pecuniary jurisdiction like the Gity Givil Gourt and the High Gourt exercising 
original civil jurisdiction there is no reason for not treating the City Civil Court 
as the Court of the lowest grade if the value of the suit is within the pecuniary juris- 
diction of that Court. It is, therefore, difficult to restrict the meaning of section 15 
in the manner contended. 


But, for the reasons I have already given, I am definitely of opinion that section 
15 has no application to the High Courts exercising o oripinal jurisdiction, 
ahea there is a conflict between the original jurisdiction of the High Gourt and 
Gity Civil Gourt constituted under the Madras ity Givil Gourt Act. The answer 
therefore, to the first question referred must, in my opinion, be in the negative. 

The second question referred to us is expressly restricted to suits instituted in 
the High Court of the value of Rs. 10,000 filed prior to the date when the notifi« 
cation under section 3-A, City Givil Court Act, took effect, i.e., 1st December, 1948. 
Transfer of suits of the said value after the aforesaid date does not present any 
difficulty as such suits can undoubtedly be transferred to the City Givil Gourt 
under section 16, proviso (2). In the arguments before us by the learned advocates 
representing the bar and Advocate-General, contentions were urged against the 
power of transfer and none in support of this power. This is apparently because 
the bar is interested in retaining the suits, above 434 in number, on the original side 
of the High Gourt. We had, therefore, to rely on the results of our research in 
order to resolve the difficulty in interpreting the proviso. 

It is objected that section 3-A of the Act and the power delegated thereunder 
is a legislative power, the delegation of which is not permissible under law in view 
of the recent decision of the Federal Court in Jatindranath v. Province of Bihar? 
and a decision of this Gourt In re Kalyanam Veerbadrayyà?. From an examination 
of section 3-A it will be seen that the Local Government is authorised by it by a 
notification in the Official Gazette to invest the City Civil Gourt with jurisdiction 
to receive, try and dispose of suits and other proceedings of a civil nature arising 
within the City of Madras of the value not exceeding Rs. 10,000 which may be 
specified in the notification. In other words, the Local Government was empowered 
by this section to fix the pecuniary jurisdiction of the City Civil Court within a 
limit not exceeding Rs. 10,000. t a legislative power cannot be delegated 
has been settled by the decision of the Federal Gourt above referred to. The 

estion therefore, is, is the power of fixing the pecuniary jurisdiction of the Gity 
ivil Gourt within the limit prescribed by section 3-A a legislative power or merely 
an executive or administrative act. In my judgment In re Walyanam Veerabadrayya’, 
I pointed out the difficulty in drawing the line between a legislative power and a 
non-legislative power. In that decision I examined the cases on either side of the 
line and pointed out that if the Legislature had exercised its will and judgment 
ing all matters such as the place, the person or the laws and powers but merely 
entrusted to some other authotity the power of determining the time of commence- 
ment of the Act and the places to which it should be applied, it is not a delegation 
of a legislative power at all. Following the view of the Federal Court, I was of 
opinion that the power of extending the life of an Act was really a legislative power, 
as in substance and in effect such a power was to bring the Act itself into existence 
for a further period. The decision of the Privy Gouncil in Empress v. Burak? and 
Emperor v. Benoari Lall‘, are instances where a power to extend an Act which removed 
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the jurisdiction of the ordinary Civil Gourt and Criminal Courts and vested such 
power in officers to be appointed by an outside authority and a power to constitute 
special Criminal Courts with power to determine the s of cases to be tried by 
such Gourts were treated as non-legislative powers. In the light of those decisions, 
it is difficult to hold that in an Act which is complete in itself a power to constitute 
and establish a Gourt as unde. section 3, Gity Civil Gourt Act, by notification and 
a power to fix the FEE Jurisdiction of such a Gourt within stated limits as 
under section 3-A of the Act can be considered a legislative power the delegation 
of which is prohibited. I do not propose to enter into a detailed examination 
of the cases on the point as in my judgment already referred to I had considered 
them fully. For the reasons given in that judgment and in the light of the principles 
contained therein, I have no doubt that the delegation under section 3-A of the 
Act is perfectly valid. ' 


It was next contended relying on the expression “ arising within the Gity of 
Madras ”’ in section 3-A and in the notification that suits instituted after rst Decem- 
ber, 1948, alone could be transferred under the second proviso to section 16 but not 
suits filed prior to that date. It is said that the expression used in the section as 
well as in the notification is “ arising”? and not “ arose” and therefore it is con- 
tended that it is a clear inicadon tink the power to transfer is restricted to suits 
instituted after 1st December, 1948. This was the view which was accepted by 
Panchapagesa Sastry, J.,in Mohamed Yusuf v. Mhadir Badsha}. Under the second 
proviso to section 16, the High Gourt is empowered to transfer a suit or proceeding 
pending at any time and at any stage, if in the opinion of the Court such suit or 
pr ing is within the jurisdiction of that Court and should be tried therein. 

nder this proviso, therefore, when the High Court wishes to exercise the juris- 
diction to transfer all that it has to see is whether on the date of the proposed trans- 
fer the suit or proceeding is or is not within the jurisdiction of the Gity Givil Gourt 
and unlike the language in the first proviso, the ground of the transfer under the 
second proviso is not that the suit ought to have been instituted in the City Civil 
Gourt but was wrongly instituted in the High Court. The power 1s on the ground 
that, in the opinion of the Judge, the suit or os is at the moment of transfer, 
within the jurisdiction of that Court. It follows, therefore, that even at the date 
of the institution of the suit in the High Court the City Civil Court had no pecuniary 
jurisdiction to try the suit but as subsequently by the notification the Jurisdiction 
is increased to Rs. 10,000 $o as to bring the particular suit within the jurisdiction 
of the City Civil Court, the High Gourt has, in my opinion, an undoubted power 
to transfer the suit to the Gity Civil Gourt. In my opinion, the use of the age 
“suit or proceeding is within the jurisdiction of the Court ”, by the Legislature 
is deliberate and is intended to enable a High Court to transfer suits if the City 
Givil Gourt by the date of such transfer acquired poy jurisdiction to try 
such suit or proceeding. Even if the meaning of expression “‘ arising”? in 
section 3-A of the Act and in the notification is to be understood as indicative of 
suits instituted after the said date, that would not in my view, prevent the High 
Gourt from exercising the power of transfer under the second proviso. 

In my opinion, the expression “suit or proceeding of a civil nature arising 
within the City of Madras” is used to denote the class of suits over which the 
jurisdiction to receive, try and dispose of was intended to be conferred upon the 
City Givil Gourt by the Legislature. They must be suits or proceedings which 
arise within the City of Madras and not outside it. The expression “ arising ” 
18 not indicative in context of a Foni of time, past or future ; but is part of 
the description of a class of suits. am, therefore, unable with great respect to 
accept the interpretation placed upon it by Panchapagesa Sastri, jå 


It was also argued that a suitor had a vested right to bave the suit validly 
instituted in a Gourt of competent jurisdiction, to have it tried and disposed of in 
that Gourt and that any subsequent legislation or notification issued in pursuance 
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of a r Conferred by a statute could not defeat that right nor take away the 
jurisdiction of that Gourt to try and dispose of the suits. No exception can be 
taken to the proposition and authority in support of it is to be found in the judgment 
of the Federal Court in Venugopala v. Krishnaswami1, particularly in the judgment 
of Varadachariar, J.—See also C. P. Bannerjee v. B. S. Irani”. It is also settled law 
that when a suit is instituted, it carries with it the implications that the rights of 
appeal then in force are preserved to it throughout its career unaffected by any 
subsequent alteration’ unless the Legislature has expressly abolished the Court to 
which an appeal then lay or has, expressly or by necessary implication, made the 
legislation retrospective in effect. This principle is established by the well-known 
decision in the Colon:al Sugar ing Co., Lid. v. Ircing?, which was applied by a 
Full Bench of this Court in In re Vasudeva Samiar* in the case of Letters Patent appeals, 
against the decisions of a single Judge in second appeals. The vested right to 
continue an action in a Court in which it was instituted can be made subject to a 
power of transfer by the very Act which constituted and established the Gourt or 
in cases governed by Civil Procedure Gode under section 24. So long as the power 
of transfer in cases in which such a power exists is not exercised the action would 
undoubtedly continue its course in the Gourt in which it was originally instituted. 
The very institution of the suit in a Court under a procedure which recognises a 
power of transfer makes the vested right subject to the power of transfer. In a suit 
in which the pecuniary jurisdiction is below Rs. 10,000 in view of my opinion on 
the first question, when the suit arises in the City of Madras the plaintiff is entitled 
to institute it either in the City Civil Gourt or in the High Gourt. If the suit is 
instituted in the High Gourt it is subject to the power of transfer under the second 
proviso to section 16. Ifthe High Gourt does not choose or does not think it proper 
in a givenrcase to transfer the suit to the Gity Civil Court, but if it is really a suit 
which ought to have been instituted in the City Givil Gourt, power is given to the 
High Court under the first proviso to impose a special penalty. It cannot, there- 
fore, be said that because a person has a right and a vested right to have a suit 
tried in a particular Court the power of transfer recognised in the statute is abro- 
pated. The vested right is always subject to the overriding power of the Gourt 
subject to the restrictions contained in the statute to tarnsfer to another Gourt 
competent to try the same. It is unnecessary for me to examine in detail the deci- 
sions that have been cited on this part of the case as I have stated succinctly the 
principles deducible from those decisions. The very case in C. P. Bannerjee v. 
B. S. Trani?, recognised the fact that in the legislation under examination in that 
case there was no power to transfer which shows that if there was a power of transfer, 
the Gourt would have transferred it and the vested right could be to that extent 
affected. 

It was then pointed out if such a power of transfer is recognised the litigant 
in the suit would be deprived of the valuable right of instituting suits contemplated 
by Order 7 of the Original Side Rules, what are usually described as under pter 
suits. There is no doubt a difference between suits under the summary procedure 
under Order 37, Civil Procedure Gode and Order 7, Original Side Rules, both 
regarding the period of limitation and also the nature and the class of suits that 
could be instituted. If a suit under Order 7, Original Side Rules, of the value below 
Rs. 10,000 was instituted on the original side of the High Gourt taking advantage 
of the favourable provisions under Order 7, it would not be competent for the High 
Gourt to transfer it to the City Givil Gourt as the second proviso to section 16 em- 
powers the Court to transfer the suit or. proceeding only if the suit or proceeding 
is within the jurisdiction of that Gourt. A suit which is triable as an under Chapter 
suit under Order 7, Original Sides Rules, cannot be tried by the City Givil Gourt 
as an under Chapter suit under a swmmary procedure under Order 37, having 
Tegard to the difference in the subject-matter of the two suits. I do not think, 
therefore, that a Judge in making an order of transfer under the second proviso 
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to section 16 would overlook these considerations and transfer the suit auto- 
matically to the City Civil Gourt. The Judge has to be satisfied before making 
an order of transfer, that in his opinion the suit or proceeding is within the juris- 
diction of the Gity Givil Court and that it could be tried by that Gourt. I do not 
think, therefore, that this difficulty pointed out in the course of the arguments really 
affects the power of transfer recognised under the second proviso. 

The third proviso fo section 16 provides for the levy of the court-fees under 
the Court-Fees Act after giving credit to fee already paid where a proceeding is trans- 
ferred to the Gity Givil Gourt. There can, therefore, be no hardship if a suit is 
transferred to the City Civil Gourt as the party gets credit to what he had already 
paid on the original side of the High Court, as court-fees and would be called upon 
to pay only the difference. I am, therefore, clearly of opinion that the suits instituted 
before 1st December, 1948 and of the value below Rs. 10,000 can be transferred to 
the City Civil Gourt and that the City Civil Gourt is competent to try such suits 
when so transferred. It is unnecessary therefore to answer the question whether 
the High Court has or has not the power of transfer under section 24 (1), Civil 
Procedure Code. This is my answer to the second question. 


Subba Rao, F.—I intended to deliver a separate judgment in view of the 
importance of the question referred tous. Butafter perusing the judgments prepared 
by my learned brethren, I feel that anything I may add would merely be a repeti- 
tion. Iam content to express my respectful agreement with the conclusions arrived 
at by them. ` 


Viswanatha Sastri, 7.—There are three Courts of different grades having original 
civil jurisdiction within the Gity of Madras, namely, the High Court of Madras, 
the Madras Gity Civil Gourt and the Presidency Small Gause Gourt. The classes 
of suits triable by these Courts and the minimum and maximum limits of their 
pecuniary jurisdiction vary. A short analysis of the relevant statutory provisions 
constituting these Courts and investing them with jurisdiction to try suits is neces- 
sary. i 
Clauses 11 and 12 of the Letters Patent of the High Gourt of Madras invested 
it with ordinary original jurisdiction to receive, try and determine suits of every 
description subject to limitations as io the situation of the property, the arising 
of the cause of action and the residence of the defendant within the local limits 
of the Gity of Madras. The High Court has unlimited pecuniary jurisdiction, the 
lower limit, however, being prescribed by clause 12 in these terms : 

** The said High Court shall not have such original jurisdiction ın cases falling within the 
jurisdiction of the Small Cause Court at Madras, in which the debt or damage or value of the pro- 
perty sued for does not exceed Rs, 100.” 

All small cause suits above this pecuniary limit and all suits not cognizable by the 
Small Cause Court are cognizable by the High Court in the exercise of its o 
original jurisdiction. In pursuance of the avthority vested in it by clause 37 of 
the Letters Patent, the High Gourt has framed rules for the purpose of regulating 
suits and proceedings instituted on the original side of the Gourt, The provisions 
of the Letters Patent are amenable to modification by the appropriate legislative 
authority in India. 

Acting under section 3, Madras Gity Civil Gourt Act (VII of 1892), an Act 
of the Central Legislature, the Provincial Government by notification established 
the Gity Givil Court with jurisdiction to receive, try and dispose of all suits and other 
proceedings of a civil nature not exceeding Rs. 2,500 in value and arising within 
the Gity of Madras, other than suits and proceedings cognizable by the High Court 
in the exercise of its ‘admiralty, testamentary, matrimonial and insolvency juris- 
diction and suits triable by the Small Gause Court. Under section 2 of Madras 
Act V of 1916, suits cognizable by the Court of Small Gauses whereof the amount 
or value of the subject-matter exceeds Rs. 1,000 may, at the option of the plaintiff 
be instituted in the City Givil Court. Section 3-A, Madras City Civil Court Act 
(VII of 1892), inserted by Madras Act I of 1935, empowered the Provincial Govern- 
ment by notification in the Official Gazette to invest the Gity Givil Gourt with 
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jurisdiction to receive, try and dispose of all suits and proceedings of the kind specified 
in section 3 of such value not exceeding Rs. 10,000 as may be specified in the notifi- 
cation. By G.O. No. 1018, dated 22nd March, 1935, the Provincial Government 
extended the limit of the pecuniary jurisdiction of the Gity Givil Gourt to Rs. 5,000 
and by a further G.O. No. 4175, dated 11th November, 1948, to Rs. 10,000. Section 
14. of the Act recognized the power of the High Court to transfer to itself a suit 

ed in the Gity Civil Gourt acting under clause 13 of the Letters Patent and section 
25, Qivil Procedure Code (section 24 of the Civil Procedure Gode of 1908). Section 
15 provides that the High Court is authorised to hear appeals from the City Gourt. 
Section 16 expressly declares that nothing in the Act shall affect the ei Soe juris- 
diction of the High Court. Proviso (1) to section 16 ires a Judge of the original 
side of the High Gourt to disallow costs to the necesh plinti, if, in the opinion 
of the Judge, the suit is one which ought to have been instituted in the Gity Givil 
Court. Proviso (2) to section 16 empowers any Judge of the High Court at any 
stage of any suit or proceeding, to transfer the same to the Gity Gourt if, in his 
opinion, such suit or proceeding is within the jurisdiction of that Gourt arid should 
be tried therein. Though section 8 of Act VII of 1892 requires the Gity Givil 
Gourt to administer the law for the time being adminis by the High Gourt 
in the exercise of its ordinary original civil jurisdiction, the procedure in suits and 
other Para in the Gity Givil Court is governed by Givil Procedure Goce. 

numchand Dhulaji v. Gomraj Fatechand!. 

Section 19, Presidency Towns Small Cause Gourts Act (XV of 1882), 
bars the jurisdiction of the Small Cause Gourt constituted under that Act, to 
try the various classes of suits enumerated in the section, irrespective of the value 
of the subject-matter. Section 18 of the Act invests the Small Gause Court with 
jurisdiction to try suits of a civil nature arising within the City of Madras other 
than those excepted under section 19 whee the amount or value of the subject- 
matter does not exceed Rs. 2,000. Section 21 of the Act gives a suitor the right 
to file a suit of a small cause nature on the original side of the High Gourt if the 
amount or value of the subject-matter exceeds Rs. 1,000. Section 2 of Madras 
Act V of 1916 gives the suitor an option to file a suit of the nature cognizable by the 
Gourt of Small Causes in the City Givil Gourt, if the amount or value of the subject- 
matter exceeds Rs. 1,000. Under section 22, Presidency Towns Small Cause 
Gourts Act (XV of 1882), the High Court in the exercise of its original jurisdiction 
is required to disallow costs to a.successful plaintiff if he obtains a decree for less 
than Rs. 1,000—in the case of a suit founded on contract and in case of any other 
suit of a small cause nature, a decree for less than Rs. 300 unless the Judge of the 
High Court trying the suit certifies that it was a fit one to be brought in the High 
Court. This section proceeds on the basis that the High Court has jurisdiction 
to try on its original side, suits of a small cause nature ot the value of over Rs. 100 
as provided for in clause 12 of the Letters Patent. Under section 39 of the Act, 
the High Court is empowered to remove a suit from the Small Gause Gourt to its 
own file and try it, in the exercise of its original jurisdiction, if the value of the 
subject-matter exceeds Rs. 1,000, and the defendant applies for a transfer. This 
section again proceeds on the basis that High Court has concurrent jurisdiction 
with the Gourt of Small Causes in such suits. By section 3 of Madras Act V of 
1916, the High Gourt to which an application is made under section 39 (1), 
Presidency Towns Small Gause Courts Act, may either remove the suit to its own 
file or transfe, the same to the Madras Gity Givil Gourt. Under section 6, Presi- 
dency Towns Small Gause Gourts Act (XV of 1882), the Small Cause Gourt is a Gourt 
subordinate to the High Court. It may be observed that Att XV of 1882 is a 
self-contained enactment, Order 51, Civil Procedure Gode, merely extending a 
few of the provisions of the Code to suits and proceedings in the Small Gause Gourts. 

The result of the foregoing statutory provisions as regards the pecuniary 
jurisdiction of Courts established for the trial of the civil suits in the City of Madras, 
as as follows : 
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(1) Over certain suits and proceedings, the High Gourt has exclusive juris- 
diction, irrespective of the value of the subject-matter, as for instance, matri- 
monial, testamentary, admiralty and insolvency p ings. 


(2) Over certain suits the High Gourt has no original jurisdiction, that is 
to say, suits triable by the Gourt of Small Causes where the value of the claim 
does not exceed Rs. 100. 

(3) The pecuniary jurisdiction of the High Court is otherwise unlimited. 

(4) The Gity Givil Gourt has no jurisdiction over suits and proceedings 
falling under head (1) or over suits and proceedings cognizable by a Small Cause 
Gourt of a value not exceeding Rs. 1,000. Subject to a maximum of Rs. 10,000, 
the Gity Givil Gourt has concurrent jurisdiction with the High Gourt, (a) in suits 
cognizable by the Small Gause Gourt exceeding Rs. 1,000 in value and (b) in all 
suits and proceedings not cognizable by the Small Gause Court other than those 
referred to under head (1) supra as being exclusively cognizable by the High 
Court. It has concurrent jurisdiction with the Small Cause Court in suits of a 
small cause nature exceeding Rs. 1,000 but not exceeding Rs. 2,000. 


(5) ‘The Presidency Small Cause Court has exclusive jurisdiction over suits 
of a small cause nature not exceeding Rs. 100 in value and concurrent jurisdiction 
with the High Gourt in suits exceeding Rs. 100 but not exceeding Rs. 2,000. It 
has concurrent jurisdiction with the re Civil Court in suits exceeding Rs. 1,000 
but not exceeding Rs. 2,000 provided the suits are of a small tause nature. 

This somewhat anomalous overlapping of jurisdiction is due to the piecemeal 
character of the legislation. Under section 375, Gonstitution of India, 

“All Courts aball continue to exercise their respective functions subject to the prcvisions of 
this Constitution.” 

In these circumstances the question for consideration is, whether section 1 55 
Civil Procedure Gode, applies to the High Gourt in the exercise of its original 
jurisdiction, and whether all suits below Rs. 10,000 other than suits specially exempted 
from the jurisdiction of the Gity Civil Gourt under section 3, Madras City Civil 
Gourts Act (VII of 1892), should be instituted in the City Civil Gourt. Rankin, G.J., 
in Manndra Chandur v. Lal Mokant, and Braund, F., in Bank of Chettinad v. SPE. VR. 
Firm*, and Mockett, J., in P. KE. Kandasami Chstti v. Arumuga Naicker?, expressed 
the opinion that section 15, Givil Procedure Gode, ‘had no application to suits . 
instituted on the original side of the High Gourt. The practice of this Court has 
also been in conformity with this view. he opposite view might be put in a form 
which much resembles a syllogism. Unlike sections 16, 17 and 20, section I5 is 
not excluded from application to the original side of the High Court by section 120, 
Civil Procedure Gode. There is also nothing in the Original Side Rules of the High 
Gourt displacing section 15, Givil Procedure Gode. Order 1, rule g, Original Side 
Rules, recognises that the provisions of the Givil Procedure Gode would be applicable 
to suits and proceedings on the original side unless a contrary provision 13 made 
in the rules. Section 15, Givil Procedure Gode, requires a suitor to file his suit 
in the Gourt of the lowest grade competent to entertain it. The Gity Civil Court 
is a Gourt of a lower grade than the High Gourt because its pecuniary jurisdiction 
is limited to Rs. 10,000 while the jurisdiction of the High Court is unlimited and 
because appeals lie from the City Civil Gourt to the High Gourt, Though the 
City Givi 2r migni not come within the hierarchy of Gourts specified in sec- 
tion 3, Givil ure Gode, which contemplates Gourts establi under the 
Madras Civil Courts Act (III of 1873), still it ıs a Court of a grade lower than the 
High Gourt within the meaning of section 15, Civil Procedure Gode. Section 15 
would, therefore, seem to apply to the High Qourt and compel a suitor to file 
his suit for less than Rs. 10,000 in the City Civil Gourt even though both the High 
QGourt and the Gity Civil Gourt might have concurrent jurisdiction. 
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The object of section 15, Givil Procedure Code, is to prevent superior Gourts 
being flooded or overcrowded with suits triable by Courts of inferior grade. The 
section merely regulates procedure and not jurisdiction. It does not deprive Courts 
of superior pecuniary grade of their jurisdiction to try suits which should ordinarily 
be tried by Gourts of inferior grades. Sections 12 and 13, Madras Givil Courts 
Act (III of 1873), do not fix the lower limit of the eenah jurisdiction of District 
Munsiffs, Subordinate Judges and District Judges. Section 6, Givil Procedure Gode, 
merely deprives a Court of an inferior grade, of jurisdiction to try a suit the 
subject-matter of which exceeds the pecuniary limit of its jurisdiction, this limit being 
imposed under the Madras Givil Courts Act and the Madras City Givil Gourt 
Act. Section 15 itself recognises’ that Courts of more than one grade would have 
jurisdiction to try a suit by the use of the expression ‘‘ Court of the lowest grade ” 
which would have no meaning if only one Gourt had exclusive jurisdiction to try 
the suit. Consequently it has been held that a Court of a superior grade does 
not act without jurisdiction in trying a suit which, under section 15, might and 
ought, by reason of its valuation, to have been tried by an inferior Gourt. See 
Nidhilal v. Mazar Hussain!, Rrishnasami v. Kanakasabai*, Matra Mondal v. Hart- 
mohun? and Ramaswami lyer v. Vesrayan Rajat. 

Clause 12 of the Letters Patent expressly confers jurisdiction on the original 
side of the High Court to try all suits other than suits of a small cause nature of 
the value of Rs. 100 and below. Not only has this jurisdiction not been taken away 
by subsequent legislation, but the course of subsequent legislation has recognised 
and proceeded on the basis that the jurisdiction of the High Gourt even in small 
cause suits of the value of over Rs. 100 is concurrent with that of the Small Gause 
Court. Sss sections 21 and 39, Presidency Small Gause Gourts Act (XV of 1882). 
Under section 21 of that Act, a suitor has the right to file a suit of a small cause 
nature exceeding Rs. 1,000 in value in the High Gourt. ‘The oe an et eae 
on a suitor who brings a suit in the High Gourt which could properly have been 
filed in the Small Gause Gourt is the disallowance of costs under section 22 of that 
Act. Section 16, Madras Gity Civil Gourt Act (VII of 1892), leaves intact the 
original jurisdiction of the High Gourt. Proviso (1) to section 16 is significant 
and provides the penalty for instituting in the High Gourt a suit which could 
have been filed in the City Givil Gourt in the shape of a disallowance of costs to 
the successful plaintiff. The second proviso to section 16 empowers a Judge of 
the High Court to transfer any pending suit or proceeding to the City Givil Gourt 
if the suit or proceeding is otherwise competent to be tried by that Court. This 
proviso gives a discretion to a Judge of the High Gourt to try the suit himself or to 
send it for trial to the City Civil Court. Section 15, Givil Procedure Code, requires 
a suitor to file his suit in the Court of the lowest grade competent to try it and 
Order 7, rule 10 is the machinery or sanction provided for enforcing or compelling 
compliance with section 15. The language of Order 7, rule 10 is mandatory 
and the superior Court is bound to return the plaint to the Gourt of the lowest 
grade where it should have been instituted. There is no provision in the Original 
Side Rules corresponding to Order 7, rule 10, Civil Procedure Code. Order 49, 
rule 3, Givil Procedure Code, expressly excludes the application of Order 7, rule 10, 
Civil Procedure Code, to the High Gourt in the exercise of its original jurisdiction. . 
Under the two provisos to section 16, Madras City Givil Gourt Act, the High Court 
can cither try a suit which should have been, but was not instituted in the City Givil 
Court mulcting the plaintiffs, in costs, or transfer the suit to the City Civil Gourt 
at any stage. The result is that the peremptory direction given to the suitor 
by section 15, Civil Procedure Gode, to file his suit in the Court of the lowest grade 
competent to try it and the imperative provision in Order 7, rule 10 requiring 
the superior Gourt at any stage to return the plaint to the Gourt of the lowest grade 
where it should have been tiled, are applicable to the original side of the High 
Gourt. In such cases the High Gourt has only the limited power of disallowing 
costs in case it tries the suit, or of transferring the suit to the City Givil Gourt. This 
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is the effect of the two provisos to section 16, Madras Gity Givil Court Act. The 
object of section 15, Givil Procedure Gode, has been achieved to a limited extent 
by the power of transfer given to the High Gourt by the second proviso to section 16 
and the power to mulct the unruly or irresponsible litigant in costs given by the 
first proviso. Similar provisions with reference to suits of a small cause nature 
would be found in section 22, Presidency Towns Small Gause Gourts Act and in 
section 3 of Madras Act V of 1916. 


I am aware that it has been authoritatively decided by the Judicial Gom- 
Inittee in Sabitri TAakurain v. Savi}, that the Givil Procedure Code applics to 
roceedings on the original side of the High Court save and so far as the Civil 
ATS Code or the Original Side Rules of the Hi Gourt expressly provide 
the contrary and that there is nothing in the Original Side Rules expressly excluding 
the operation of section 15, Givil Procedure Gode, to suits on the original side of the 
High Gourt. It is also true that the Civil Procedure Code is a consolidating 
enactment intended to be of wide and general application. All the same, ‘can 
it be said that the general language of section 15, Civil Procedure Code, has, by 
implication, repealed the special provisions of the Letters Patent, the provisions 
of the Presidency Towns Small Gause Courts Act and the Madras Gity Civil Gourt 
Act already referred to? It is a question of construction whether section I 5, 
Givil Procedure Gode, has by necessary implication taken away a right of pro- 
cedure provided for by these special enactments by substituting another See 
or left the procedure sanctioned by the special enactments unaffected. If there 
was an intention on the part of the Legislature to repeal the ial enactments 
by enacting section 15, Civil Procedure Code it could have been declared in express 
terms. No palpable absurdity results if both the provisions co-exist and there 
is no compelling reason why section 15, Civil Procedure Gode, should not be inter- 
preted as applying to cases and Gourts not dealt with by the special enactments, 
In Barker v. Edger’, the Judicial Gommittee observed : i 
“When the ture has given its attention to a separate subject and made provision for jt 
the presumption is that a subsequent general enactment is not intended to interfere with tle special 
ion unless it manifests that intenticn Clearly. Each enactment must be construed in that 
respect according to its own subje t-matter its own terms.” 

If section 15, Civil Procedure Gode, were held to apply to suits on the original 
side, it would fro tanto deprive the parties interested of their right to have their 
suits instituted and heard on the original side in the exercise of the jurisdiction 
‘conferred on the High Gourt by clause 12 of the Letters Patent. ere power 
is given to a suitor to take proceedings in different Courts he has a choice of the 
forum and his remedy is also subject to the lex fori. A suitor has a longer period, 
of limitation for the institution of summary suits and the execution of decrees and © 
a more expeditious remedy in some suits, if he were allowed to sue on the original 
side of this Court than he would have if the suit were instituted in the Gity Civil 
burt. Unless the Court is driven to adopt such a construction, a repeal by 
implication of the special provisions conferring jurisdiction on the Original side 
of the High Gourt and a choice of forum on the suitor, is not to be assumed. The 
omission of a reference to section 15 in section 120, Civil Procedure Code, which 
excludes sections 16, 17 and 20 from application to the Original ride of the High 
Court is not a sufficient ground for implying that all the other Frovisiors not so 

ressly excluded by section 120 must be held to apply to suits on the original 
side. It seems to me that the only reasonable construction is to hold that section 1 5> 
‘Givil Procedure Gode, as well as clause 12 of the Letters Patent stand t ‘guther, 
the subject-matter of clause 12 of the Letters Patent not being dealt with by sec- 
tion 15, Givil Procedure Gode. It may be observed that the language of section 15 
-of the Gode of 1882 was ihe same as that of section 15, GQ.vil Procedure Gode of 
1908. During all these years this Court as well as the other High Courts have 
consistently taken the view that section 15, Civil Procedute Gode, does not govern 
suits on ths original side of the H'gh Gourt and does not override the provisions 
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of the Letters Patent and the Presidency Towns Small Gause Courts Act and the 
Madras City Civil Gourt Act. I recoil from overruling a construction of statutory 
provisions so long and so invariably acted upon by the Courts for over half a cen- 
aed a construction which presumably reflected the intention of the Legislature 
and was therefore left unaffected by any amendment of the law. Having regard 
to the provisions of clauses 11 and 12 of the Letters Patent, section 16, Madras City 
Givil Gourt Act, and sections 21, 22 and 39, Presidency Towns Small Gause Gourts 
Act, I am constrained to hold section 15, Civil Procedure Gode, does not fit into 
this scheme of legislation and is therefore inapplicable to suits filed on the original 
side of the High Court. This is my answer to the first of the questions referred to 
us. ' ; 

'The second question referred to us has been answered in the negative by Pancha- 
pagesa Sastri, J., in Md. Yusuf v. Khadir Badskha,!. The suit under reference which 
was for damages for Rs. 7,500 was properly instituted on the original side of the 
High Court and could have been instituted only on the original side, for on the 
date of its institution the pecuniary jurisdiction of the Gity Civil Court did not 
extend beyond Rs. 5,000. By G. O. No. 4175, dated 11th November, 1948, issued 
under section 3-A, Madras City Givil Gourt Act, the pecuniary jurisdiction of the 
City Civil Court was raised to Rs. 10,000, the relevant portion of the G. O. being 
as follows : 

‘His Excellency the Governor of Madras hereby invests, with effect on and from 1st December,, 
I the Madras ty Cvil Court, subject to the exceptions ified in section g of the Act (VII of 
: with ju atc receive, try and dispose of suits and o er proceedings ofa civil nature arising 
within the City of Madras and of enotexcecding Rs. 10,000.” 

If the suit now in question had been instituted after 1st December, 1948, the City 
Givil Gourt eeu ae had jurisdiction to entertain it. A valid transfer of a suit 
or other proceeding can be made from:one Gourt to another only if the Gourt which. 
transfers the suit or proceeding had initially the jurisdiction to entertain it, and the 
Court to which the suit or proceeding 1s transferred has jurisdiction under the Jaw 
to try and dispose of the suit or proceeding. ‘The question is, whether these two. 
conditions satisfied in any given case. If the High Court had the jurisdiction 
to entertain the suit when it was filed and the Gity Civil Gourt had not then the 
necessary pecuniary jurisdiction but uired it during the pendency of the suit 
in the High Court, is the jurisdiction of City Givil Gourt as it stood at the date 
of the institution of the stit or is it its jurisdiction as it stands on the date of the order 
for transfer, the criterion of its competency to receive and try the transferred suit ? 
I am of the opinion that the competency of the transferée Gourt—to use a compen- , 
dious expression—mmust be judged with reference to the state of things as they exist 
on the date when the suit or other proceeding is transferred. Section 3-A, Madras 
Gity Givil Court Act (VII of 1892) as well as G. O. No. 41 75,dated 11th November,,. 
I sssued thereunder, empower the City Givil Gourt “f to receive, try and dispose 
EE suits of a value not exceeding Rs. 10,000 ” The City Civil Gourt may “ receive” 
al suit not only by receiving the plaint in the first instance directly from the 
laintiff but also by transfer from the High Court of a suit instituted on its original 
P l See caer OR 
side if on the date of the transfer it had pecuniary jurisdiction to entertain and try 
the suit, The City Civil Court gets seisin of the suit only by and as a result of the 
order of transfer by the High Court in the exercise of its power under proviso (2) 
to section 16, Madras City Civil Gourt Act and. its jurisdiction and competency- 
to try the suit on the date of the transfer would alone be material. The fact that 
it‘had no jurisdiction to entertain the suit on the date it was actually instituted. 
is not, in my opinion, material. Panchapagesa Sastri, J., relies on the use of the 
word “ arising ” in sections 3 and 3-A and in G. O. No. 4175 which reproduces the 
language a the sections. The argument is that the use of the word “arising ” 
points to suits filed and proceedings started after 11th December, 1948, when- 


1. (1949) 1 MLLJ. 508- 


II] RAMAMIRTHAM 7. RAMA FILM SERVICE (¥.B.) (Viswanatha Sastri, F.). 195 


‘in the G. O. In the context, the word “ arising ” is not, in my opinion, used as 
denoting futurity and has no reference to the time factor, but to place where 
the lis has its source or origin. The words“ suits arising within the City of Madras ” 
are descriptive of the nature of the suit and do not connote the future tense so 
as to be applicable only to suits'instituted after the date of the G.O. The limits 
of territorial jurisdiction prescribed by sections 16, 19 and 20, Civil Procedure 
Qode, which apply to the City Civil Court are compendiously referred to by the 
use of the words “ arising within the city of Madras ” in sections 3 and 3-A and 
the G. O. above referred to. On a literal reading of the language of these sections 
and G. O. No. 4175 it can be said that the High Court has power to transfer a 
suit instituted on the original side to the City Civil Court where the value of the 
suit is below Rs. 10,000 and the suit is not exempted by section 3, Madras Gity 
Givil Gourt Act from the cognizance of the City Givil Court even though at the 
time when the suit was first instituted it was beyond the pecuniary jurisdiction 
of the Qity Givil Court. 

It is, however, contended that there are certain well-established principles 
of statutory construction, which have to be taken into account in arriving at a 
conclusion as to whether this power of transfer can be exercised in respect of 
suits pending in this Gourt which were beyond the pecuniary jurisdiction of the City 
Civil Gourt at the date of their-inception. Mr. K. S. Ramamurthi, who argued 
this part of the case, cited with great rapidity a large number of Indian decisions. 
The rule of construction applicable to cases of this kind js Clearly and concisely 
stated by Wright, J., in In re Athlumney! in these terms: 
“No rule of construction is more firmly established than this; that a retrospective operation 
is not to be given to a statute so as to impair an existing right or obligation, otherwise than as regards 
ent. Ifthe enactment is expressed in la which is fairly capable of ei I j 
Pecan to be construed as sei a tive age ; oe ia i 
If an enactment deals merely with the procedure in an action and does not affect 
the rights of the parties it will prima facie apply to all actions, pending as well as 
future, for, no one is considered as having a vested right in any course of procedure. 
The line of demarcation between what is a matter of right or remedy and what 
is a matter of procedure is difficult to draw in many cases : 
‘‘ Tho questions whether a person is entitled to maintain a particular action or to do so ing 
form and what defences are open to the defendant, cannot be.affected by any statute pasecd 
after its institution.” Ramaknshaa v. baraya’. 
If at the date of its institution in this Cout the City Court had no jurisdiction 
over the suit, and this.Gourt had no power to transfer it, is the suitor, who had 
the right to have his suit tried by this Gourt, to be deprived of such right because 
the pecuniary jurisdiction of the City Civil Gourt happened to be enlarged by 
a notification of the Government pending the suit? So ran the argument. The 
substitution of an inferior forum for a superior tribunal where an action is pending, 
is no doubt an interference with the right of the suitor and is a different thing 
from regulating mere procedure. The right is analogous to a right of ¡appeal 
to a superior Gourt which was the subject of decision in Colomal Sugar Refining Co. 
v. Irıng?. In that ee an action in the Supreme Court of Queensland, 
; ee . 


Act of 1903, which came into force before the action was decided by the Supreme 
Gourt. It was held by the Judicial Committee that the right of appeal to Judiciat 


‘The Judiciary Act is not retrospective by express enactment or necessary intendment. 
And, therefore, the only question is, was the appeal to His Majesty in ie a right vested in the 
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appellants at the dais of the pasing of the Act, or wasita mere matter of procedure? Itseems to 
their'Lordships that the question docs not admit of doubt. To deprive a suitor in a pending 
action of an appeal to a superior tribunal which belo to him as of right isa very different 
«bing from regulating procedure. In principle their Lordahips see no difference between abolishing 
an appeal altogether and transferring an appeal to a new tribunal. In either case there is an 
interference with existing rights, contrary to the well-known general principle that statutes are 
not to be held to act retrospectively unless a clear intention to that effect is manifcsted.”’ 

The law, a3 laid down in Colomial Sugar Refining Co. v. Iroing?, has invariabl 
been accepted and acted upon in India, see Dawanayaka Reddiar v. Renukambal* an 
Delhi Cloth and Gensral Mills Co. v. Commissioner of Incoms-tax*. Notwithstanding 
that a suit and all appeals from the decree therein are, according to the 
processual law of India, to be regarded as one legal proceeding or as steps in a 
series of proceedings “ connected by an intrinsic unity,” it is now settled law that 
the right of litigant to enter a superior Gourt by way of appeal is not a mere matter 
of procedure, but is a right which, for the present purpose, is deemed to accrue 
or arise to him at the date of the institution of the suit and before any decision is 
given by the trial Gourt. The presumption against impairing vested rights by the 
retrospective operation of an enactment is not confined to substantive rights, but 
extends equally to remedial rights or rights ofi-action including rights of appeal. 
In two Full Bench decisions, one of this Court in In re Vasudsvaswaniar* and the 
other of the Calcutta High Gourt in Sadar Ali v. Dalimuddin®, it was held that the 
am-ndment of clause 15 of the Letters Patent making the judgment of a single 
Judge of the High Gourt in a second appsal appealable only with the leave of 
the fudge, did not apply retrospectively to second appeals pending at the time 
of the amendment. Cbutts-Trotter, G.J., in delivering the judgment of the Full 
Bench of this Gourt observed : 

‘The jnatitution of the suit carries with it the implication that all appeals then in force are presery- 
ed to it through the rest of its carcer, unless the Legislature has either abolished the Court to which 
en appeal lay, or bas expressly or by necessary intendment given the Act a retrospective effect.” 

It will be observed that the right of appeal was not taken away altogether by 
the amendment of clause 15 of the Letters Patent but the leave of the Judge who 
decided the second appeal was in as a condition of the maintainability 
of an appeal from this judgment. e result of the leading cases above referred 
to is, whether. a statutory provision takes away an existing right of action or a 

or whether it it imposes an onerous condition for the exercise’of such a at 
is not to be given retrospective effect unless the language of the statutory provision 
is quite clear and no other interpretation is possible. \ 

We are here concerned with a suit properly instituted on the original side 
of the High Court; at, a time when it was the only forum open to the plaintiff. 
It is true that at the moment when the suitor entered this: Gourt, he was not liable 
to be ejected therefrom by the exercise of this Gourt’s power of transfer under 


“Colonial Sugur Refining Co. v. Irving? was sought to be distinguished on behalf of the application 
-on the ground that a cjght of appeal against a decree stands on a different footing trom a right to 
continué a sult to ity normal termination. This may be a difference in the facts, But we are unable 
‘to sce any distinction in principle between the two cases, . 

Their Lordships’? pronouncement emphasises the limitation to be placed upon 
the ‘rule, sometimes broadly stated, that all alterations in procedure are retros- 
pective unless there is some good reason to the contrary, ‘lhe general principles 
a 
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referred to above must yield’ to the express language or the necessary intendment 
of legislative enactments. . — ee 
Wholly different considerations govern the present case. When the: pit 
was filed on the original side wf this Court there were the following statutory pro- 
vision to which the suitor arid his suit were already subject, namely, section 3-A. 
and the second proviso to section 16, Madras City Civil Gourt Act, and section 24, 
Givil Procedure Gode. Under section 3-A he Lela had fixed a maximum 
limit for the pecuniary jurisdiction of the Gity Gourt at Rs. 10,000 and had also 
empowered. the Provincial Government by notification to invest that Court with 
pecuniary jurisdiction up to Rs. 10,000. The second proviso to section 16, with 
its sweeping and all embracing language, empow any ju cf this Gourt 
at any time in any suit and at any stage of that suit, to er it to the Gity 
Court, if the suit was within its pecuniary jurisdiction. It is not a requisite of 
proviso (2) to section 16, that the suit should have been within the jurisdiction of 
the City Civil Gourt at the time when it was instituted. Indeed, the proviso was 
enacted with a view to prevent this Court being overcrowded with suits over which 
this Gourt and the City Civil Gourt had concurrent jurisdiction. All that is re- . 
a by the second proviso to section 16 is that, at the time of the transfer by 
is Gourt to the City Civil Gourt, the latter should have pecuniary jurisdiction 
to receive and try the suit. The City Civil Court acquired an extended pecuniary 
Jurisdiction up to Rs. 10,000 on 1st December, 1948, in consequence of G.O. No. 4175 
of 1948. ‘Thereafter a transfer by this Court of a suit the value of whose subject- 
matter is below Rs. 10,000 to the City Givil Gourt would be within the authority 
conferred on this Gourt by the second proviso to section 16. Section 24 (a), 
Civil Procedure Gode, empowers the High Court at any stage to transfer any suit 
pending hefore it for trial or disposal to any Court subordinate to it and competent 
to try or dispose of the same. Even here the competency of the subordinate Gourt 
to receive and try a suit transferred to it is its competency on the date of the transfer 
of the suit by this Gourt. As already pointed out, the City Givil Gourt is a Gourt 
subordinate to the High Gourt though it may not be in the hierarchy of the Courts 
established by the Madras Givil Courts Act III of 1873 and contemplated by sec- 
tion 3, Givil Procedure Code. That section 24, Civil Procedure e, applied 
to the City Civil Gourt is recognised by section 14 0f the Madras City Civil Gourt 
Act. That section 24 empowers the High Court to transfer a suit on the original 
side for trial to a subordinate Gourt which would have jurisdiction to try the suit 
has been held by a Full Bench of this Court in Krishna Mudaliar v. Sabapathi Mudaltar. 
It was subject to these statutory provisionsthat the suitor filed his suit on the origi- 
nal side of the High Court. is is not a case where a right, which inhered in 
a suitor at the time of the suit is taken away by subsequent legislation. ‘The inci- 
dent of liability to be transferred to another competent tribunal at any stage of the 
suit attached to it from its very inception. The language of the second proviso 
to section 16, Madras City Givil Court Act and section 24, Givil Procedure e, 18 
explicit and empowers ihis Court to transfer pending suits not exceeding Rs. 10,000 
in value to the City Civil Court even though the suits had been instituted prior 
to rst December, 1948, the date when the City Civil Court acquired an extended 
pecuniary jurisdiction. That, in my opinion, is the inescapable effect of the 
statutory provisions above referred to. The fact that some of the privileges of 
a suitor are affected or impaired by the exercise of the power of transfer is a matter 
for consideration by the Judge in this Court in exercising his discretion to transfer 
and does not exclude the power of transfer conferred by the express language of 
section 24, Civil Procedure Code and by the necessary intendment as well as the 
express language of the second proviso to section 16, Madras City Civil Court Act, 
For these reasons, I would answer’ the second question referred to us in the affir- 
mative. The transfer of suits can legally be made either under section 16, proviso 
(2), Madras City Givil Gourt Act, or under section 24 (1), Civil Procedure Code. 


Lastly, it was argued by Mr. Alladi Kuppuswami, the learned advocate for 
the defendant that G. O. No. 4175 of 1048 was ulira vires on the ground that there 
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was a delegation of legislative power to the Provincial Government under section 3-A, 
Madras City Givil Gourt Act, which, according to him, was impermissible. his 
on was answered by the Judicial Committee in Empress v. Burah* in these 
words : 

“It Is no uncommon thing to find legislation conditional on the use of icular powers, or on 
a aaa eee ag whom it places confi- 

ce 
This limitation on the powers of the islature in enacting what has been styled 
« delegated’, “ subordinate” or “ conditional ” legislation have been the subject 
of discussion in recent times. I do not propose to cite the whole range of authority 
and I am content to say that looking at the terms of section 3-A, Madras City Civil 
Court Act, I find no abdication, surrender, delegation or transfer by the isla- 
ture of its legislative power and responsibility to the executive. It is m an 
example of the common legislative arrangement now widely prevalent both here 
and in other countries, by which a pen of a legislative enactment is authorised 
by the Legislature itself to be app ied to a particular case according to the judg- 
ment of a local administrative body as to its necessity or propriety. It cannot be 
disputed that it is open to the Legislature to appoint a subordinate agency and 
confer upon it powers which need not be wholly administrative but also legisla- 
tive in character. Conditional legislation of this kind is both convenient and 
common and is not delegated legislation at all. Such exercise of power by a sub- 
ordinate agency or authority entrusted by the Legislature with discretion to exer- 
cise it has been pies Sola hage as reas te or subsidiary or conditional legisla- 
tion : Emperor v. Benoart Lal.* Russel v. Reg?. Section 3-A, Madras City Civil Gourt 
Act does not delegate any legislative power to the Provincial Government. It 
fixes the amount of the pecuniary jurisdiction of the City Givil Gourt and contains 
the whole of the legislation on that point. The legislative policy has been laid down 
by the Legislature and the carrying out of that policy alone has been left to Provin- 
cial Government. The expression that the Provincial Government may by noti- 
fication “ invest the City Gourt with jurisdiction ” found in section 3-A is, perhaps, 
unhappy. The Legislature itself has created and invested the City Court with 
risdiction over suits not exceeding ihe value of Rs. 10,000. e Legislature 
ee exercised its judgment and will in enhancing the pecuniary jurisdiction of the 
City Civil Court to Rs. 10,000. But the provision is to come into operation on a 
notification by the Provincial Government whose only function is to fix the date 
from which the higher jurisdiction is to be exercised by the City Givil Gourt. The 
Legislature itself has provided for the jurisdiction of the City Court which follows 
upon a condition being fulfilled. The decision of the majority of the Federal Court 
in Jatindranath v. Province of Bikar‘ does not really touch the present case for, there, 
an act which seriously affected the personal frecdom of citizens and whose life was 
statutorily limited by the Legislature to a period of one year, was extended by a 
notification of the Provincial Government in the exercise of the power conferred 
by section 1, sub-section (3), Bihar Maintenance of Public Order Act, 1947. In 
those circumstances, the Court held that section 1, sub-section (3) amounted to a 
wholesale delegation of legislative power, which was bad. The distinction between 
conditional legislation and delegation of legislative authority is fine and no accurate 
line of demarcation can be drawn. The whole topic is exhaustively discuased and 
the relevant authorities are assembled in the judgment of my learned brother, 
Satyanarayana Rao, J., in Inre Kalyanam Virabadrayya® and there is no need for me to 
travel along ihat weary road when I find that the problem now presented to us is 
easily soluble by resort to practical considerations of commonsense and the authori- 
tative exposition ofthe law by the Judicial Committee in the three cases above cited. 


After this long and tedious marshalling of.the relevant consideration, I have 
come to the decision that the contention of the learned Advocates who appeared 
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before us should not prevail. I cannot, however, take leave of the case spina 
expressing my regret that so much time has had to be t in unrave a tangle 
which could easily have been straightened out by the Leonila and I hope that 
an carly opportunity will be taken of placing the original jurisdiction of the three 
Courts which are functioning: within the City of | on an easily workable 
_basis, so as to avoid overlapping and confusion. 

As I was about to deliver my judgment the recent decision of the Bombay High 
Gourt in Narottamdas v. Aloysious Pinto Phillips’, holding that the povisions of sec- 
tion 4, Bombay City Civil Gourts Act, 1948, were ultra vires the vincial Legis- 
lature was placed before me. I respectfully but firmly dissent from the opinion 
of the learned Judges in the case cited, 

K. S. ~ Reference answered. 


[THE SUPREME OOUET OF INDIA.] 
(Griminal Appellate Jurisdiction.) l 
Present :—H. J. Kanta, Chisf Justice, S. FAZL ALI, MEHROHAND MAHAJAN, 
N. CHANDRASEKHARA AIYAR AND IVIAN Boss, JJ. 
Manohar Lal l .. Appellani* 


D. 
The State .. Respondent. 
Punjab Trade Employees Act (1940), section 7 and Government of India Act (199%)—Schedule VII, List 
I, Jum ap Suton 7 of the Punjab Ae iding for all ining closed on a 
closs day, if ultra vires as not falling within any Item in either List II or List of Vil of the 
of India Act. 

On a contention that section 7 of the Punjab Trade Emp Act providing for all shops remain- 
ing closed on a close day was xtra vires in that it does not under any of the Items im cither the 
Provincial or the Concurrent Lists in the Government of India Act, 1995. 

Held: The matter can come either under Item 27 in List IT or Item 27 in List IT. 

The Provincial Government could under Item 27 of List II regulate the eee ee ae 
manner of sale of any particular commodity or commodities. It could, if it so 
there shall be no sales on a particular day. tead of doing so the im ed legislation has chosen 
to regulate the internal trade in the Province in a particular manner is only one of the various 
‘ways in which it could have acted. ; 

The matter can also be brought under Item 27 of List ITI ‘‘ welfare of labour ; conditions of 
labour ”. 

- The impugned legislation is therefore valid. 
‘Appeal under Article 134 (1) © of the Constitution of India against the Judg- 
ment and Order, dated the roth il, 1950, of the High Gourt of Judicature at 
Simla in Criminal Revision No. 449 of 1949. 
Kundan Lal Arora, Advocate, for Appellant. 
S. N. Chopra, Advocate, for Respondent. 


The Judgment of the Gourt was delivered by . 

Bose, 7.—This is a criminal appeal against a conviction under section 16 of the 
Punjab Trade Employees Act, 1940, as amended in 1948, read with section 7 (1). 

The appellant is a shopkeeper who owns and runs a shop in the Cantonment 
Area of Ferozepore. He has no “ employees ” within the meaning of the Act but is 
assisted by his son in running the shop. The shop is divided into two sections. In 
one, articles of haberdashery are sold ; in the other, articles of stationery. 

Section 7 (1) of the Act as amended requires that— 


“Save as otherwise provided by this Act, every shop . . . . shall remain closed on a 
close day.” 


Sub-section 2 (i) states that— 


- 
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“! The choice of a close day shall rest with the owner or occupier ofashop .. . . . and shalt 
be intimated to the prescribed authority within etc,” i 


The appellant made the following choice. He elected to close the haberda- 
shery section on Mondays and the stationery section on Saturdays and gave the 
necessary intimation to the prescribed authority to that effect. f 

On Monday, the 17th of May 1948, the appellant’s son sold a tin of boot polish 
to a customer from the haberdashery section of the shop. The appellant was present 
in person at the time of the sale. Monday was a close day for the haberdashery sec- 
tion and so the appellant was prosecuted under section 16 read with section 7. The 
trying Magistrate held that in selling the article of haberdashery on a close day and 
in not observing Monday as a close day the appellant had infringed the provisions 
of section 7 (1) of the Act. He accordingly convicted him and imposed a fine of 
Rs.20. A revision application to the High Gourt failed. The High Court held that 
as the appellant had failed to keep his shop closed one day in the week, his con- 
viction was proper. A certificate for leave to appeal to this Court, on the ground 
that a substantial question of law relating to the Government of India Act, 1935, 
was involved, was granted and that is how we come to be seized of the matter. 


The learned counsel for the appellant contended that section 7 of the Act is 
ultra vires in that it does not fall under any of the Items in either the Provincial or 
the Concurrent Legislative Lists in the Government of India Act, 1935. In our 
opinion, the matter can come either under Item No. 27 in List II or Item No. 27 in 
List ITI. 

Item No. 27 in List II covers “ trade and commerce within the Province”’. In 
our opinion, a Provincial Government could, under that entry, regulate the hours, 
place, date and manner of sale of any particular commodity or commodities. It’ 
could, for example, state that the sale of explosives or other us substances 
should only be in selected areas, at specified times or on specifi days when extra 
Pen for the general safety of the public and those directly concerned could 

arranged for. That would appear to be obvious. In the same way, it could, if it 
so pleased, say that there shall be no sales on a particular day, say a Sunday or a 
Friday, or on days of religious festivals and so forth. Instead of doing that, it has 
chosen to regulate the internal trade of the Province in this manner which is only 
one of the various ways in which it could have acted. 


The matter can also be brought under Item 27 in List III : “ welfare of labour : 
conditions of labour.” The impugned section is a general one and applies to.all 
kinds of shops ; that is to say, to those in which ur is employed as well as to 
those which are run by the owners and their families. ‘The Act in which the section 
occurs is directed at ting the hours of employment of persons who are employ- 
ed in the business of shops or commercial establishments. Therefore, in so far as 
section 7 covers establishments where labour is employed, it is undoubtedly intra 
vires. But it was argued that the section can have no application to shops which an 
owner runs with or without the assistance of his family. Reliance for this was 
placed on section 2-A (i) and (j) which is as follows: 


‘2-A. Nothing in this Act shall apply to— 


$ 4 h + 4 * 


(f) persons employed in managerial capacity . . e.’ and 
(j) the members of the family of the employer.” 


It was argued that the sale was by the son. Heis not affected by the Act. There- 
fore, he was entitled to sell and he could not sell unless the shop was kept open to en- 
able him to do so. So also as regards the appellant, the owner, who was there in a 
erial capacity. In our opinion, this is fallacious because the conviction here 
is not for the sale but for keeping the shop open on a closed day. Section 2-A Wy) 
does not give the son a right to keep the shop open or, for that matter, a right to se 
All it says is that he, béing a member of the family, shall not be affected by the pro- 
visions of the Act. Section 7 (1), on the other hand, is directed against the owner 
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of the shop, not against his family. It compels the owner to keep his shop closed. 
one day in a week. 


It was then contended that if a person employed in a managerial capacity can- 
not he affected by the Act, then the appellant who was there in that capacity can- 
not be compelled to close the shop under section 7- This is also fallacious. It 
happens in the present case that the owner and the manager are the same but the 
Act obvicusly makes provision for a class of case in which they are different. The 
owner is obliged to close the shop one day in a week though the manager of the 
shop can work without, for example, having the twenty-four consecutive hours of 
rest every week which section 7-A enjoins. The appeliant’s Capacity as man 
will have to be separated from his character as owner for this purpose. Section 
2-A (1) does no control section 7 (1). l 


Lastly, it was argued that the scheme of the Act makes it plain that it is for 
ameliorating the conditions of labour employed in shops. It cannot therefore apply 
to shops in which no labour is employed. particularly when the family of the “ em- 
ployer ” is expressly excluded from the purview of the Act. For this reason also, it 
cannot fall under Item 27 in List III. Weare of opinion that such a narrow in 
tation cannot be placed upon the entry. The Legislature may have felt it necessary, 
in order to reduce the possibilities of evasion to a minimum, to encroach upon the 
liberties of those who would not otherwise have been affected. That we think it had 
power to do. Further, to require a shopkeeper, who employs one or two men, to 
close and permit his rival, who employs perhaps a dozen members of his family, to 
remain open, clearly places the former at a grave commercial disadvantage. To 
permit such a distmction might well engender discontent and in the end react 
upon the relations between employer and employed. All these are matters of policy 
into which we cannot enter but which serve to Justify a wide and liberal interpreta- 
tion of words and phrases in these entries. 


The appeal fails and is dismissed. a5 
Agent for Appellant : Vidya Sagar. 
1 Agent for Respondent: P. A. Mehta. 
G.R./V.S. — Apteal dismissed. 
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fere with inter-State trade and commerce and as such transgress the provisions of secticn 20% of the 
Government of India Act, 1995, j = 
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Held: The words ‘‘ posession and sale” erariga entry 31 of Lit II are to be read 
without any qualification whatsoever, and it will not be doing violence to the construction of that 
entry to hold that the Provincial Legislature has the power to ibit the possession, use and sale 
of intoxicating liquor absolutely. It would be difficult to hold t the word “‘import’’ m entry 19 
of List I standing by itself inchide either sale or possession of the article imported into the 
country by a person residing in the terri in which it is imported. ‘There is thus no real conflict 
between entry 91 of List II and entry 19 of List I and it is difficult to hold that the Bombay Prohi- 
bitlan Act in so far as it purports to restrict ion, use and sale of foreign liquor, 1s an 
encroachment on the field assigned to the Federal Legislature under entry 19 of List I. 


_ Further, even assuming that the probibition of purchase, use, possemlon, transport and sale of 
or will affect its im the encroachment, if any, is incidental and cannot affect the competence 
of the Provincial islature to enact the law in question. 


The American doctrine of ‘‘original package ” has’no application to India and under the 
Government of India Act, 1995, a limited ing must be gi to the word ‘‘import’’ in entry 
Tg OELUET In order to give Cfo: to the wexy general wordatused in aky gr of List UI: 

The words of sectian 297 of the Government of India Act, 1 95 only refers to legislation with 
respect to entry 27 and entry 29 in the Provincial list; it has no application to legislation with respect 
to anything in entry 31 of that List under which the impugned legislation is ma 


On the question of the validity of certain provisions of the Act it was held : l 
The definition of liquor in section a (24) of the Act is not ultra vires in that it includes all Th 


containing alcohol because such a could not have been intended to be excluded 
the scope of the term ‘‘intoxicating liquor ” in entry 31 of List IT. 
Section 39 of the Act cannot be attacked on the ground that its provisions violate Article 14 of 


the Constitution in that the concession shown to the warships, kay pasta and military and naval 
meses and canteens violates the principle of equality before the law. There is nothing wrong 


prima facie in the Legislature acco ing special treatment to who form a class by themselves 
in many respects (t6.) mili and naval force, and who have been treated as such m various 
enacunents and statutory p ions. Therefore section 39 of the Actinso far as it affects the 


military and naval meses and canteens, warships and troopships, cannot be held to be invalid. 
The granting of exemption or congession to cargo-boats cannot be taid to be arbitrary. 


Rule 67 0f the Bombay Foreign Liquor Rules framed under section 143 of the Act cannot be 
assailed on the ground that it discriminates between foreign visitors and Indian visitors who visit 
nce because though it provides for the case of a foreign visitor there is no prohibition against 
any other outsider being granted a permit and further the policy underlying the rule is dite 
-consistent with the policy underlying section 40 of the Act which enables permits to be granted to 
foreigners under certain conditions. 

Sections 52, 53 and 139 (¢) of the Act cannot be attacked on the ground that they constitute 
« delegation of legislative power ”. A Legislature while legislating cannot foresee and provide for 
all future contingencies and sections 52, 53 and 139 (e) does no more than enable the duly 
authorised officer to meet contingencies and deal with situations as they arise. 


The provisions of section 12 and section 19 of the Actin so far as they affect, the possession, 
selling or buying E erg of all liquids containing alcohol is not a law imposing reasonable 

‘ restrictions so far as medi and toilet preparations containing alcohol are concerned. It 1s not 
reasonable that the possession, sale, purchase, consumption or use of medicinal or toilet preparations 
should be prohibited merely because there is a mere possibility of their being misused by some 


addicts. To that extent the provixions are in conflict with Article 19 (1) (f) of the 
Constitution. i 
The provisions of section 29 (a) and section 24 (1) (a) of the Act in so far as they refer to “‘ commen- 


ding ” any toxicant conflicts with the fundamental right guaranteed by Article 19 (1) (a) of the 
Constitution, namely, the right to freedom of speech and expression and the p ition against 
“commending ” any intoxicant is a curtailment of the t guaranteed and is not saved by clause 
d2) of Article 19 of the Constitution. Section 9g (1) ( ) is also void because the words “incite” 
and “encourage” are wide enough to include incitement or encouragement by words and speeches 
and also by acts. 


On the question whether as a result of some of the sections of the Act being declared to be invalid 
vhat is left of the Act should survive or whether the whole Act should be declared invalid, 


Held : The provisions which have been held to be invalid cannot affect the validity of the Act 
as whole because they are not inextricably bound up with the remaining provisions of the Act and 
it cannot be held that the Legislature not have enacted the Act at all without including the 
part which is found to be wla meas. 


M. C. Setaload, Attorney-General for India and C. E. Daphtary, Senior Advocate, 
(M. M. Desai and H. M. Sssroai, Advocates, with thém), for Appellants in Gase No. 
«82 and Respondents in Gase No. 183. 
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N. P. Engineer, Senior Advocate, (G. N. Joshi, R. F. Kolah and N. A. Palkiwala, 
-Advocates, with him) for Respondent in Case No. 182 and Appellant in Gase No. 183. 


The Judgment of the Court was delivered by 


Fazi Ali, 7.—These appeals arise from the jidgment ana order of the High 
Court of Judicature at Bombay upon the application of one F. N. Balsara (herein- 
after referred to as the petitioner), assailing the validity of certain specific provisions 

: of the Bombay Prohibition Act, 1949 (Bombay Act No. XXV of 1949), as well as of 
the Act asa whole. The petitioner, claiming to be an Indian citizen, prayed to the 
High Gourt inter alia for a writ of mandamus against the State of Bombay and the 
Prohibition Gommissioner ordering them to forbear from enforcing against him the 

“provisions of the Prohibition Act and for the issue of a writ of mandamus ordering 
them (1) to allow him to exercise his right to possess, consume and use certain articles, 
namely, whisky, brandy, wine, beer, medicated wine, cau-de-cologne, etc., and to 
import and export across the Customs frontier and to purchase, possess, consume 
and use any stock of foreign liquor, eau-de-cologne, lavender water, medicated 

"wines and medicinal preparations containing alcohol, and (2) to forbear from inter- 

-fering with his right to possess these articles and to take no steps or p i 
against him, penal or otherwise, under the Act. The petitioner also prayed for a 

-similar order under section 45 of the Specific Relief Act against the respondents. 
The High Court agreeing with some of the petitioner’s contentions and 
disagrecing with others, declared some of the provisions of the Act to be invalid 
and the resi to be valid. Both the State of Bombay and the petitioner being dis- 
satisfied with the judgment of the High Gourt have appealed to this Court after 

-obtaining a certificate from the High Court under Article 132 (1) of the Constitution. 


The Act in question was passed by the Legislature of the Province of Bombay 
as it was constituted in 1949, and was published in the Bombay Government Gazette 
on the goth May, 1949, and came into force on the 16th June, 1949. The Act con- 

-sists of 148 sections with 2 schedules and is divided into 11 chapters. It is both an 
amending and consolidating Act and incorporates the provisions of the Bombay 
Abkari Act which it repeals and also those of the Bombay Opium and Molasses 
Acts and contains new provisions for putting into force the policy of prohibition 
which is one of the objects mentioned in the preamble of the Act. The most im- 
portant provision in pter I is the definition of ‘liquor’ which has been vigor- 
-ously assailed as being too wide and therefore beyond the powers of the Provincial 
Legislature. Chapter II relates to establishment and is not relevant to the present 
-appeal, Chapter III, which contains a number of prohibitions in regard to liquor 
as defined in the Act, is said to enact sweeping provisions which are liable to be 
-assailed. Sections 12 and 13 and the relevant provisions of sections 23 and 24 in this 
“Chapter may be quoted :— 


S. 12. No person shali— 
(a) manufacture liquor ; 
(b) construct or work any distillery or brewery ; 
(¢) import, export, transport or possess liquor ; or 
(d) sell or buy liquor. 


S. 13. No person shall—. 
(a) bottle any liquor for sale ; 
(b) consume or use liquor ; or 


(c) use, keep or have in his possession any materials, still, utensils, im lements or apparatus 
“whatsoever for the manufacture of any liquor. Po 


S. 93. No person ahal}— 
(4) commend, solicit the use of, offer any intoxicant or hemp, or 


b) incite or encourage any member of the public or any class of individuals or the public 
gen to commit any act which frustrates or defeats the provaions of this Act, or any rule, regu- 
Wation or order made thereunder, or . . . . a.. 
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S. 24 (1). No person shall print.or publish in any newspaper, news-sheet, book, leaflet; booklet 
2 in heaeaes single or periodical publication or otherwise display or distribute any advertuement 
ma tter— 


(a) which commends, solicits the use of or offers any intoxicant or hemp, 


(b) which is calculated to encourage or incite any individuals or the public generally to ccmmit 
an offence under this Act, or to commit a breach of or to evace the provisions of any rule, regulaticn 
or order made thereunder or the condition: of any licence, permit, pars or authorbaticn granted 
thereunder. t 


Chapter IV relates to “ control, regulation and exemptions ”, and contains inter alia 
sections 30 to 38 and section 44 which provide for cases in which licences for the 
manufacture, export, import, transport, sale or possession of liquor may be granted ; 
section 39, which authorises the Government to permit the use or consumption of 
foreign liquor on cargo boats,war-ships, troop-ships and in military and naval messes 
and canteens; section 40, which provides for the grant of its for the use or 
consumption of foreign liquor to persons whose health would be seriously and per- 
manently affected if they were not permitted to use or consume such liquor and to- 
foreigners who do not intend to stay permanently in India ; section 41, which enables. 
special permits to be granted to diplomats and foreign sovereign’ ; section 45, which 
- authorises use of liquor for sacramental purposes ; section 52, which empowers an 
authorized officer to grant licences, permits, etc., in cases not specifically provided 
for ; section 53, which deals with the form in which and the conditions under which 
licences, etc., may be granted ; and section 54, which provides for the cancellation or 
suspension of licences and permits. The other material Ghapters of the Act are, 
Chapter VII, which provides for offences and penalties, and Chapter IX which deals 
with ‘ powers and duties of officers and procedure”. Sections 118 and 119 of the 
Act declare the offences under the Act to be cognisable and some’of them to be 
non-bailable. Under section 121, any authorised prohibition officer or any police 
officer may open any package and examine any goods and may stop any vessel, 
vehicle or other means of conveyance and search for any intoxicant. Section 136 (1) 
provides that if any of the officers mentioned therein is satisfied that any person is 
acting or is likely to act in a manner which ‘amounts to preparation, attempt, abet- 
ment or commission of any of the offences punishable under section 65 or 68 of the 
Act, he may arrest such person without a warrant and direct that such person shall 
be committed to such custody as such officer may deem fit for a period not exceed- 
ing 15 days, By section 136 (2), the State Government is given the extraordinary 
power of imposing restriction on the right of free movement of any person if it is 
satisfied that such person is acting or is likely to actin the manner aforesaid. Chapter 
XI contains certain miscellaneous provisions and the only sections of this Ghapter 
which need be referred to are section 139 (¢), which states that the State Govern- 
ment may, by general or special order, extmpt any person or class of persons or 
institution or class of institutions from the observance of all or any of the provisions 
of the Act or any rule, regulation or order made thereunder, and section 147, which 
declares that nothing in the Act shall be deemed to apply to any intoxicant or other 
article in respect of its import or export across the customs frontier as defined by 
the Central Government. ` 


The h Court accepted the contention of the petitioner that the definition of 
€ liquor’ in the Act was too wide and went beyond the power vested in the Legislature 
to legislate with regard to intoxicating liquors under item 31 of List II. It also held 
the following sections to be invalid :— 


Sections 23 (a) and 24 (1) (a) so far as they refer to “ commending ” ; section 
23 (b) ; 24 (1) (b) so far as it refers to “ evasion ”; section 39 ; section 52 ; section 53 
in part; section 136 (1) ; section 136 (2) (2), t0) (e), ČP) ; and section 139 (e). 
The High Court also held Rule 67 of the Bombay Foreign Liquor Rules and notifi- 
cations Nos. 10484/45 (c) and 2843/49 (a), dated the goth March, 1950, invalid. 
It further held that the word “ addict ” in the medical certificate was not warranted 
by the provisions of the Act. 
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The two important questions which this Court is called upon to decide in these 
appeals are :— l 

(1) whether there are sufficient grounds for declaring the whole Act to be 
invalid ; and ' 

(2) to what extent the judgment of the High Gourt can be upheld with regard 
to the specific provisions of the Act which have been declared by it to be void. 


It seems to me that it will be convenient to deal in the first instance with 

the ent assailing the validity of the Act as a whole, which is based on 3 
Pana Age vo being :— 

(1 that the law is an encroachment on the field which has been assigned 
exclusively to the Gentral Legislaturé under entry 19 of List I; 

(2) that some of the material provisions of the Act interfere with or are cal- 
‘culated to interfere with inter-State trade and commerce and as such transgress the 
provisions of section 297 of the Government of India Act, 1935; and 


we §3) that the High Gourt having held a number of material provisions to be 
void, uld have declared the Act as a whole to be invalid, especially as the 
Provisions found by the High Court to be void are not severable from the rest of 
the Act and it cannot be said that the Legislature would have passed the Act in the 
truncated form in which it is left after the decision of the High Gourt, 


It is obvious that the proper occasion to deal with the third ground will be after 
‘examining the specific provisions which have been declared by the High Gourt to 
be void, but the first two grounds may be dealt with at once. 


The first question is whether the impugned law can be said to have made any 
encroachment upon the field of legislation assigned to the Centre. In order to 
-decide this point, it will be necessary to refer to entry No. 31 in List IJ, under which 
the law purports to have been made, and entry No. 19 of List I, which is said to 
have been transgressed. These entries run as follows :— a 
Entry 31, List II : 


Intoxicating liquors and narcotic drugs, that is to sav, the procuction, manufacture, possession, 
transport, purchase and sale of rrp! liquors, opium and other narcotic drugs, but subject, 
as respects opium, to the provisions of List I and, as respects poisons and dangerous drugs, tu the 
provinons of List III. 

Entry 19, List I: 
Import and export across customs frontiers as defined by the Dominion Government, 


Prima facie, it would seem that there is no real conflict between these 2 entries, be- 
cause entry 31 of List II has no reference to import or export but merely deals with 
production, manufacture, possession, transport, purchase and sale. Dealing with 
this entry, Gwyer, G.J., observed as follows in the case of Bhola Prasad v. The 
King Emperor) :— , 
‘A power to legislate ‘ with respect to intoxicating liquors’ could not well be expressed in wider 
terms, and would, in our opinion, unless the meaning of the words used is restricted of ccntrolled 
the context or by the other provisions in the Act, undoubtedly include the cower to prohibit intoxi- 
cating liquors throughout the Province or in any specified part of the Province.” 
Thus, under entry 31, the Provincial Legislature can pass any law regarding pro- 
-duction, manufacture, transport, purchase, possession and sale of intoxicating liquor. 
But the point that is pressed for our consideration is that “ import ” does not end 
with mere landing of the goods on the shore or their arrival in the customs-house, 
but it implies that the imported goods must reach the hands of the importer and he 
should be able to possess them. On this basis, it is contended that there is no ` 
difference in effect between a power to prohibit the possession and sale of an arti- 
le and a power to prohibit its import or introduction into the country, since the one 
‘would be a necessary consequence of the other. This contention is based upon 


1. (1942) 2 M.L.J. 6: (1942) 5 F.LJ. 17: 1942 F.C.R. 17 at 25 (F.C). 
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some American cases to which I shall refer later, but it may be stated at once that- 
the point which is raised in this case is precisely the point which was raised and 
negatived in Miss Kishori Shetty v. The King. In that case, the appellant had been. 
convicted under section 14 (b) of the Bombay Abkari Act, 1878, as amended by the 
Bombay Abkari (Amendment) Act, 1947, for having in her possession a certain- 
quantity of foreign liquor in excess of the limit prescribed by a notification issued 
under following provision of the Act— 


“14-B (2): . . . . the Provincial Government may, by notification in the Official Gazette, 
prohibit the ion by any individual or a class or body of individuals or the lic generally, 
either out the whole Presidency or in any local area, of any intoxicant, either absolutely or- 


subject to such conditions as it may prescribe ”’. 


The main argument advanced in that case was,reproduced in the judgment in these- 
words :— 

“ But counsel for the appellant drew attention to item 19 of List I which covers ‘‘ Im and 
export across customs frontiers as defined by the Dominion Government”, and argued that if ‘“mtoxi-- 
cating liquors ” in item 31 of List II were held to include also liquors imported from abroad, then the 
Provincial Legislature, by prohibiting possession of such liquors by all persons, whether private con- 
sumers, common carriers or warchousemen, could defeat the power of the Federal! Legmlature to 
regulate imports of foreign iquors across the sea or land frontiers of British India which are customs 

e tral Government and thus seriously jeo ise an important source 
of central customs revenue. Asunder section 100 of the Constitution Act the Provincia] legislative 
under List II were subject to the exclusive powers of the Federal Legislature in List J, the 
y Act to the extent to which it trenched upon the subject of item 19 of the latter List must, 
it was submitted, be regarded as a nullity.” 

It will be seen that the rationale of the argument there is the same as that of 
the argument advanced in the present case, but it was rejected for reasons which 
are clearly set out in the following passage :— 

‘There is, in our view, no irreconcilable conflict here such as would necessitate recourse to the 
principle of Federal supremacy laid down im section 100 of the Constitution Act. Section 14-B does. 
pot purport to restrict or prohibit dealings in liquor in respect of its importation or exportation across 


to import of liquors into British India by sea or land.” ; 


Since the enactment of the Government of India Act, 1935, there have beer 
several cases in which the principles which govern the interpretation of the Legisla- 
tive Lists have been laid down. One of these principles is that none of the,items in 
each List is to be read in a narrow or restricted sense?. The second principle is. 
that where there is a seeming conflict between an entry in List II and an entry in List. 
I, an attempt should be made to see whether the 2 entries cannot be reconciled 
so as to avoid a conflict or jurisdiction. This principle has been stressed in a num-- 
ber of cases by the Federal Court as well as by the Privy Gouncil. In Inre Ths Cen- 
tral Provinces and Berar Act No. XIV of 1938%, the question arose asto whether a tax. 
on the sale of motor spirits was a tax on the sale of goods within entry 48 of the 
Provincial List or a duty of excise within entry 45 of the Federal List. Dealing” 
with the difficulty which arose in that case, Gwyer, G.J., observed as follows :— 

‘Only in the Indian Constitution Act can the particular problem arise which is now under 


consideration, and an endeavour must be made to solve it, as the Judicial Committee have said, by 
having recourse to the context and scheme of the Act, and a reconciliation attempted between two 


tly Be RTT by reading: the two entrics ya hoa and by mterpreting,, and,. 
Scie sary ued the of the one by that of the o . Ifindeed such a reconalia— 
tion should prove impossible, then, only then, will tho #om-obstante clause operate and the federa} 
power prevail; for the clause t to be regarded as a last resource, a witness to the im } 
of human expression and the ility of legal draftsmanship ”’. i 
To the same effect are the following observations made by the udicial Gommittee 
of the Privy Gouncil in Governor-Gensral in Council v. Province of adras*, after refer- 
ring to section 100 of the Government of India Act, 1935 :— 





r. 1950 8.C.J. 44 : 1949 F.C.R. 650. g. (1939) 1 M.L.J. (Supp.) 1 : 1989 F.C.R- 
g. Uniad Provincas vV. a (1941) 18. 
M.L.J. (Supp.) 63 1940 F.G.R. 110 at 194: 4. (1945) 1 M.L.J. 298: 1945 F.L.J. 69 = 
1940 F.L.J. 97 (F.C.). 1945 F. 179 at 191 (P.C.). 
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“Their Lordships do not doubt that the effect of these words is that, Be eons power: 
of the Federal.and Provincial I which are enumerated in List I.and List I of the seventh. 
cannot fairly be ed, the latter must gi ee eee to them 


In the present case, as already pointed cut, the words “ possession and sale ” occur-- 
Ting in entry 31 of List II are to be read without any qualification whatsoever, and. 
it will not be doing any violence’to the construction of that entry to hold that the 
Provincial Legislature has the power to prohibit the possession, use and sale of’ 
intoxicating liquor absolutely. If we forget for the time being the principles which. 
have been laid down in some of the American cases, it would be difficult to hold 
that the word ‘import’ standing by itself will include either sale or possession of 
the article imported into the country by a person residing in the territory in which 
itisimported. There is thus no real conflict between entry 31 of List II and entry 19 
of List I, and I find it difficult to hold that the Bombay Prohibition Act in so far- 
as it purports to restrict possession, use and sale of foreign liquor, is an encroachment. 
on the field assigned to the Federal Legislature under entry 19 of List I. ` 


There is also another way of dealing with the contention raised before us.. 
It is well-settled that the validity of an Act is not affected if it incidentally trenches. 
on matters outside the authorised field, and therefore it is necessary to inquire in 
each case what is the pith and substance of the Act impugned. If the Act, when- 
so viewed, substantially falls within the powers expressly conferred upon the Legis- 
lature which enacted it, then it cannot be held to be invalid, merely because it 
incidentally encroaches on matters which have been assigned to another Legislature. 
This was emphasised very clearly in Gallagher v. Lynn}, in these words : 


“ Tt is well-established that you are to look at the ‘ true nature and character of the legislation ’: 
Russell v. The Queen’ ‘ the pith and substance of the legislation ’. If, on the view of the statute as a 
whole, you find that the o eeie uation is within the expres powers; then it is not invali- 
dated if incidentally it affects matters which are outside the authorised field ”. 


In Prafulla Rumar Mukherjes and others v. Bank of Commerce, Lid., Khulna?, the ques- 

tion arose before the Privy Council whether the Bengal Money-lenders Act, 1940, 

which provided that no‘ borrower shall ‘be liablt to pay after the commencement of: 
the Act more than a limited sum in’ respect of principal and interest, ‘was infra vires 

the Provincial Legislature as dealing in pith and substance with money-lending and 

money-lenders, a subject-matter within the competence of the Provincial Legisla- 

ture under entry 27 of List II, or whether it trenched on “ promissory notes ” 

and “ banking ”, which were subjects reserved for the Federal Legislature under- 
entries 28 and 38 respectively of List'I. The Privy Council, notwithstanding the 

fact that loans on promissory notes would also have been subject to the provisions. 
of the impugned Act, held that the Act was valid, and, while rejecting the argument 

that it was beyond the legislative competence of the Provincial Legislature which. 
had enacted>it, their Lordships observed as follows : 


“As Sir Maurice Gwyer, C.J., said in the Subrahmanya Chettiar case4: “It must inevitably happen 
from time to time that legislation, purporting to deal with a subject in one list, touches also- 
a a yetin anofarr her, and the di t provisions of the enactment may be so closely inter- 
twidtd t blind observance to a strictly verbal interpretation would result in a large number of 
a a ees invalid because the Legislature enacting them may appear to have legislated 
in a forbidden sphere. Hence the rule which been evolved by the Judical Committee, whereby- 
the i cd statute is examined to ascertain its ‘ pith and substance ’, or its ‘ true nature and charac- 
tee? foe thie of determining whether it is legislation with to matters in this list orin. 
that ”. ips agree that this passage correctly describes on which the rule is. 
founded, and that it applies to Indian as well as to Dominion legislation ’. (Page 51). 
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“The same principle was reiterated by the Federal Gourt in Ralla Ram v. The Province 
.of East Punjab), and was also referred to in Miss Mishore Shetty v. The King?, in the 
ollowing passage : i 
“It may be that a general adoption of the policy of prohibition by the Provinces will lead to a 
-fall in the import of foreign liquors und to a uential diminution of the Central customs revenue, 
but where the Constitution Act has given to the inces legislative power with respect to a certain 
matter in clear and unambiguous terms, the Court should not deny it to them or impose limitations 
-on: its exercise, on such extraneous considerations. It is now well settled that ifan enactment-accord- 
„ing to its true nature, its pith and substance, clearly falls within one of the matters assigned to the 
Provincial Legislature, it is valid notwithstanding its incidental encroachment on a Federal subject.” 


The short question therefore to be asked is whether the impugned Act is in 
pith and substance a law relating to possession and sale, etc., of intoxicating liquors 
or whether it relates to import and export of intoxicating liquors. If the true 
nature and character of the legislation or its pith and substance is not import and 
-export of intoxicating liquor but its sale and possession, etc., then it is very difficult 
to declare the Act to be invalid. It is said that the prohibition of purchase, use, 
‘possession, transport and sale of liquor will affect its import. Even 
that such a result may follow, the encroachment, if any, is only incidental Gd 
cannot affect the competence of the Provincial Legislature to enact the law in 
-question. — : 

On these considerations, there is really nothing else to be said on the question 
before us, but in view of the Very great stress laid upon the American doctrine of 
“ original package ”, it seems necessary to deal with what that doctrine means and 

runder what conditions it was evolved. The wide meaning of ‘import’ on which 
reliance was placed on behalf of the petitioner was adopted for the first time by 
Marshall, G.J., in Brown v. Maryland*, in which the facts were these. The state 
.of Maryland had passed an Act prohibiting importers of foreign goods from selling 
their goods without taking a licence for which a certain amount had to be paid. 
The question which was raised in that case was that the Act was repugnant to the 
‘provisions of the Gonstitution which provided that 
“do State shall without the consent of Congress allow any inposts or duties on imports of 
- exports except what may be absolutely necessary for executing its inspection laws.” 
In the course of his judgment, Marshall, G.J., observed inter alia as follows :— 

_ There is no difference, in effect, between a power to prohibit the sale of an article and a power 
»to prohibit its introduction into the country. one would be a necessary consequence of the 
-other. No goods would be umported if nome could be sold. No object of any description can be 
accompli by laying a duty on importation, which may not be accomplished with equal certainty 

by la a duty on the thing imparted in the hands of the importer,” (Page 439). 
‘The learned Chief Justice further observed :— 

“ Sale is the object of importation, and is an essential ingredient of that intercourse, of which 
importation constitutes a part. It is as esential an ingredient, as indispensable to the existence of the 

-entire thing, then, as importation itself. It must be considered as a component part of the 
Lto regulate commerce. has a right, not only to authorise importation, but to aa borie 
-the importer to sel.” (Page 447). he 
Upon principles so stated, what is known as the “ original package” doctrine was 
-evolved in America, which was applied not only to commodities imported from 
_foreign countries but also to commodities which were the subject ofinter-State com- 
merce. ‘This doctrine laid down that importation was not over so long as the goods 
were in the original package and hence a State had no power to tax imports until 
the original package was broken or there was one sale while the goods were still 
_in the original package. The principle upon which this doctrine was founded is 
-explained-by Marshall, G.J., in the case referred to in these words :— : 

“ There must be a point of time when the ibition ceases, and the power of the State to tax 
-commences ; we cannot admit that this point of time is the instant that the articles enter the country 


. . . . . It is sufficient for the present to say, generally, that when the umporter has so acted 
upon the thing imported that it has become incorporated and mixed up with the mass of property in 
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the country, it has, perbaps, lost its distinctive character as an im and has become subject to the 
taxing power of the State ; but while remaming the property of the importer, ın his warehouse, in the 
original form of package in which it was imported, a tax upon it is too plainly a duty on imports to 
eacape the prohibition in the Constitution.” (Page 441.) 

The doctrine was reiterated in a number of cases, and in Leisy v. Hardin}, it was 
laid down that 

wa“ the importers had tho right to al Jin the original packages unopened a ad unbroken, articles 
brought into the PEE E a ae A E 
biting the sale of such articles exceps for purposes mentioned therein and under a license from the 
State.” 

The American writers have however pointed out the difficulty which arose from 
time to time in applying the “ original packages’ doctrine, since sometimes very 
intricate questions arose before the Courts, such as whether the doctrine applied 
to the larger cases only or to the smaller packages contained therein, or whether 
it applied to smaller paper packages of cigarettes taken from loose piles of packages 
at the factory and transported in baskets. The difficulty in applying the doctrine 
was particularly experienced in working prohibition schemes, and to combat its 
mischief and uncertainty, new legislative measures had to be passed by the Congress 
like the Wilson Act, Webb-Kenyon Act, etc. I do not wish to pursue the matter, 
but wish only to point out that the doctrine has no place in this country, having 
regard to the scheme of legislation that has been outlined in the Government of 
„India Act, 1935, and in the present Gonstitution, in which the various entries in 
the Legislative Lists have been expressed in clear and precise language. In The 
Province of Madras v. Boddu Paidaana & Sons1, Gwyer, G.J., while expressing his 
profound respect for the views expressed by Marshall, G.J., in Brown v. Maryland? 
mildly hinted that it was easier to follow the line of reasoning of Thompson, J., in his 
dissenting judgment in that case and concluded with the following remarks :— 

“ Next, it is to be observed that the American Constitution also provides that Congress mone 
has power “‘ to regulate commerce with nations, among the several States, and with the Indian 
tribes’ ; and it was held that.the tax was no less repugnant to this provision also. Mar- 
shall, C. J., asked : ‘‘ To what given, unaccompanied 
with the to authorise the of the thing imported ? has a right, not only to authorise 
I but to authorize the importer to sell. . . . Seat Rp Na ene 

ind 


be difficult to recognize the right of the State to a tax upon the first sale of the commodity, 
at any rate so long as it remained in the importer’s hands. Ini dhe Indian Caa C Aetna caer 
question arises ; and the right of the Provincial Legislature to a tax on sales can be considered 


or exports ’’ the prohibition is not merely against the laying of duties of customs, but is expressed 
in what we conceive to be far wider terms; and it does not appear to us that it would necessarily 


follow from the principle of the Maryland decision that in India the yment of customs duty on 
: goods ma nufactured or produced 


India can be rogaided as conferring some kind oflicence or title on the importer or manufacturer 
to sell his goods to’any piippaa e i l i 
i i ry 
have given we are wholly unable to accept it.” (Pages 106-7.) 
I find considerable force in the opinion thus expressed by Gwyer, G.J., and agree 
that the “ original package ” doctrine has no application to this country. In the 
United States, the widest meaning could be given to the Commerce *, for 
there was no question of reconciling that Clause with another Clause contain} 
the legislative power of the State. Under the provisions of the Government of 
India Act, a limited meaning must be given to the word “ import” in entry I 
of List I in order to give effect to the very general words used in entry 31 of List IT 

."''The second attack on the Act is founded upon the provision contamed in 
section 297 (1) (a) of the Government of India Act, 1935, and it is contended that 
the prohibitions contained in the impugned Act in regard to the use, consumption, 
purchase, transport, possession and sale of intoxicating liquor will necessarily 

1. 195 U.S. 100. ‘ 1949 F.C.R. go (F.C). 

2. (1942) 2 M.L.J. 327 : (1942) 5 F.LJ. 61: 8. (1827) 25 U.S. 419. 


20 


150 THE MADRAS LAW JOURMAL REPORTS. [195r 


amount to prohibiting and restricting inter-provincial commerce, and inasmuch 
as they tend to stop and restrict entry into or rt from the Province of Bombay 
of goods of a particular class or description, the Act contravenes section 297 (1) (a). 
This section runs as follows : l 

“ No Provincial Legislature or Government ahali— 

(a) virtue of the entry in the Provincial List relating to trado and commerce 
within the ince, or the entry in that list relating to the production, ly and distribution of 
commodities, have power to pass any law or take any executive action prohibiting or restricting the 
entry into, or export from the Province of goods of any class or description e ee a H 
It should be noticed that this provision refers to “ trade and commerce within the 
Province,” which is the subject of a 27 of List II and to “ production, supply 
and distribution of commodities,” which is the subject of entry 29 of List IJ. The 
provision virtually means that import into or export from a Province of goods of 
any class or description cannot be prohibited or restricted on the ground that it 
will affect trade and commerce within the Province or the production, supply and. 
distribution of commodities. If therefore by any law framed by a Provincial 
Legislature relating to or based on the subjects of entry 27 or entry 2g of List II, 
the entry into or export from the Province of any goods is prohibited or restricted, 
such a law will be invalid. But, here, we are concerned not with a law which pur- 

rts to be made and was made by virtue of entry 27 or entry 29 of List II, but a 

w which is claimed to have been made and was made by virtue of entry 31 of 
that List and certain other entries therein. Section 297 (1) (a) therefore. has no 
application to the present case. This was clearly pointed out in the case of Bhola 
Prasad v. King Emperor. In that case, the Bihar Excise (Amendment) Act, 1940, 
which amended the Bihar and Orissa Excise Act, 1915, was challenged as contra- 
vening section 297 (1) (a), but it was held to be a valid Act on grounds already, 
stated as will appear from the following observations of Gwyer, G.J. : 


“ The second point raised on behalf of the appullant was that section 19 (4) of the Act of 1915 
as amended by the Act of 1940, is invalid because 1cpugnant to section 297 (1) (a) of the Constitution 
Act. We confess that we have difficulty in appreciating this argument. Section 297 (1) (a) enacts 
that . . . . . Itis plain beyond words that this provision only refers to legislation with respect 
to entry No. 27 and entry No. 29 in the Provincial Legislative List ; it has no application to 
lation with respect to anything in entry No. 31. A Provincial Legislature, if it ‘desires to pass a law 
prohibiting export from, or import into, the Province, must therefore seek for ive authority 
to do so in entries other than entry No. 27 or entry No. 29. If it can int to legislative powers for 
the ied aaa other entry (athe Provincial Lagala dve Lat then io Ieidation caeno 
be under section (1) (a). There is no substance at all in the appellant’s arguments. 
on this point.” (Pages ayaa). 


Having dealt with and negatived the first two contentions upon which the 
validity of the entire Act was assailed, I now proceed to deal with certain sections. 
of the Act, the validity of which also was saa into A pra The provision 


which was most vigorously assailed and in to which the attåck was success- 
ful in the High Court, is the definition of the word ‘ liquor’ in section 2 (24) of the 
Act. The ition runs thus :— meen 

“ Liquor inchides— "a à 


(a) its Si wino, methylated spirits, wine, beer, toddy and all liquids consisting of or con- 
b other intoxi substance which the Provincial Governmen notification 

cua Mel Gases e be iar hepato A eared 
The High Court has held that the word “liquor” ordinarily means “a strong 
drink as opposed to soft drink,” but it must in any event be a beverage which is 
inarily drunk. Proceeding upon this view, the High Court has held that 
although the Legislature may while legislating under entry 31 prevent the consump- 
tion of non-intoxicating beverages and also prevent the use as drinks of alcoholic 
liquids which are not normally consumed as drinks, it cannot prevent the legiti- 
mate use of alcoholic preparations which are not beverages nor he use of medicinal 
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and toilet preparations containing alcohol. This view of the High Court was very 
strongly supported on the one hand and equally strongly challenged on the other 
before us, and I therefore proceed to deal with the question at some length. 


In the Oxford English Dictionary, edited 7 James Murray, several meanings 
are given to the word “ liquor,” of which the folowing may be quoted : 


** Lrguor.— 
(1) A liquid ; matter in a liquid state ; in wider sense a fluid. 
2) A liquid or a prepared solution used as a wash or bath, and in many processes in the 
arts. 


Li for drinking ; beverage, drink. Now almost exclusively a drink uced 

See Malt liquor, liquor brewed from malt ; gi ees eee á 

(4) The water in which meat has been boiled ; broth ; sauce ; the fat in which bacon, fish 
or the has been fried ; the liquid contained in oysters. 

(3) The liquid produced by infusion {in testing the quality of a tea). 

In liquor, in the state of an infusion.” 
Thus, according to the Dictionary, the word ‘ liquor’ may have a general meaning 
in the sense of a liquid, or it may have a special meaning, which is the third meaning 
assigned to it in the extract quoted above, viz., a drink or beverage produced by 
fermentation or distillation. The latter is undoubtedly the popular and most 
widely accepted meaning, and the basic idea of beverage seems rather prominently 
to run through the main provisions of the various Acts of this country as well as 
of America and England relating to intoxicating liquor, to which our attention was 
drawn. But, at the same time, on a reference to these very Acts, it is difficult to 
hold that they deal exclusively ..... with beverages and are not applicable 
to certain articles which are strictly speaking not beverages. A few instances will 
make the point clear. In the National Prohibition Act, 1919, of America (also 
known as the Volstead Act), the words, liquor and intoxicating liquor, are used 
as having the same meaning and the definition states that these words shall be 
construed to: 


any spirituous, vinous, iaaa fermonted liquor, liquids, and compounds, whether medicated, pro- 
PE Or nol and by whatever name called, containing one-half of 1 per centum or more 
of alcohol by volume which are fit for use for beverage purposes.” i 
Having defined ‘ liquor’ and ‘ intoxicating liquor’ rather widely, the Volstead Act 
excepted dena alcohol, medicinal preparations, toilet and antiseptic prepa- 
rations, flavoring extracts and sirups, vinegar and preserved sweet cider (section 4),. 
which su t they were included in the definition. In some of these items, 
we have the qualifying words “ unfit for use for beverage purposes ”, but the heading 
of section 4 of the Volstead Act, under which these exceptions are enumerated, is 
“exempted liquors.” 

The Licensing (Consolidating) Act, 1910, of England was an Act relating to 
licences for the sale of intoxicating liquor, etc. The definition of “ intoxicating 
liquor” in this Act was as follows: 

“ “ Intoxicating liquor’ means (unless inconsistent with the context its, wine, beer, porter, 
cider, perry and swects, and an Ami distilled, or spirituous i igs a 
to any law for tho timo being in be legally sold without an excise li = 


The word “‘ spirits ” has been defined in the Spirits Act, 1880, as meaning 
|. “spirits of any descri and includes all li ixed with spirits, and all mi x 
pound or Prena cas wands Gin aa AN liquors mined with spr, and all mixtures, com 
It was contended before us that the definition of the word “ spirits” in the 
Spirits Act should not be imported in the Act of 1910, but in our view for the 
purpose of understanding the definition of ‘ intoxicating liquor’, the two Acts 
should be read together. I do not suggest that the definition of “liquor ” in 
the present Act-was borrowed from those Acts, but I am only trying to show 
that the word ‘liquor’ is capable of being used in a wide sense. 
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Goming now to the various definitions given in the Indian Acts, I may refer 
in the first instance to the Bombay Abkari Act of 1878 as amended by subsequent 
Acts, where the definition is substantially the same as in the Act with which we are 
concerned. In the Bengal Excise Act, 1909 : 


“liquor”? is said “to mean “liquid ee ee eee 
of wine, spirit, wine, tari pachwai, beer, and any mi tance which the Provincial Government may 
a a ee declare to be liquor for the purposes of the Act.” 


In several other Provincial Acts, ¢.g., the Punjab Excise Act, 1914, the U.P. Excise 
Act, 1910, “ liquor ” is used as meaning intoxicating liquor and as including all 
liquids eseni of or containing alcohol. The definition of “liquor” in the 
Madras Abkari Act, 1886, is the same as in the Bombay Act of 1878. Even if we 
exclude the American and English Acts from our consideration, we find that all 
the Provincial Acts of this country have consistently included liquids containing 
alcohol in the definition of ‘liquor’ and ‘intoxicating liquor’. The framers 
of the Government of India Act, 1935, could not have been entirely ignorant of 
the accepted sense in which the word liquor > has been used in the various excise 
Acts of this country, and, accordingly I consider the appropriate conclusion to be 
that the word “‘ liquor ” covers not only those alcoholic liquids which are generally 
used for beverage purposes and produce intoxication, but also all liquids containing 


alcohol. It may be that the latter meaning is not the meaning which is attributed 
to the word “ liquor” in common parlance especially when that word is prefixed 
by the qualifying word ‘‘intoxicating’’, but in my opinion having to the 


numerous statutory definitions of that word, such a meaning could not have been 
intended to be excluded from the scope of the term “ intoxicating liquo: ” as used 
in entry 31 of List II. 


There is in my opinion another method of E the question which also 
deserves consideration. Remembering that the object of the Prohibition Act 
was not merely to levy excise duties but also to prohibit use, consumption, posses- 
sion and. sale of intoxicating liquor, the Legislature had the power to legislate upon 
the subjects included in the Act not only under entry 31 of List II, but also under 
entry 14, which refers tnter alta to public health. Article 47 of the Constitution, 
which contains one of the directive principles of State policy, provides that : 

“the State shall regard the raising of the level of ee ee 
PETS BE E E TEA ee ee priory eee , in particular, the State 

endeavour to bring about prohibition of the consumption, except for medicinal purposes, of 
intoxicating drinks and of drugs which are injurious to health.” 
This Article has no direct bearing on the Act which was passed in 1949, but a refer- 
ence to it supports to some extent the conclusion that the idea of prohibition is 
connected with public health, and to enforce prohibition effectively the wider defini- 
tion of the word “ liquor ” would have to be adopted so as to include all alcoholic 
liquids which may be used as substitutes for intoxicating drinks, to the detriment of 
health. On the whole, I am unable to agree with the High Courts finding, and 
hold that the definition of “liquor” in the Bombay Prohibition Act is not «litra 
otres. 

The learned Attorney-General also relied upon paar of List II which relates 
among other items to “ public order”, and though at sight it may appear to 
be far-fetched to bring ihe subject ofi intoxicating liquor under “ public order ”, 
yet it should be noted that there has been a tendency in Europe and America to 
regard alcoholism as a menace to public order. In Russell v. The Queen!, Sir Monta- 
gue E. Smith held that the Ganada Temperance Act, 1878, the object and scope of » 
which was to promote temperance by means of a uniform law throughout the 
Dominion, was a law relating to the “‘ peace, order, and good government” of 
‘Ganada, and, in so oo said as follows : 


Ce eee T ea se uel Raid morals and which subject 
those who contravene them to and punishment, belong to the subject of public 
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wrongs rather than to that of civil rights. They are ofa nature which fall within the genera] i 
of Parliament to make laws for the order and good Government of Canada. ee eee Paget. 
Again, referring to liquor laws and liquor control, a learned British author}, says 
as follows: 

“The dominant motive everywhere, however, has becn a social one, to combat a menace to 
public order and the increasing evils of alcoholism in the interess of health and social welfare. The 
cvils vary greatly from one country to another according to differences in climate, diet, economic 
conditions and even within the same country according to differences in habits, social customs and 
standards of public morality. A new factor of growing importance since the middle of the 19th cen 
has been the rapid urbanisation, industrialization and mechanization of our modern eveyday life 
in the leading nations of the world, and the comsequent wider recognition of the advantages of sobriety 
in safeguarding public order and physical efficiency.” r 
These passages may lend some support to the contention of the learned Attorney- 
General that the Act comes also within the subject of “ public order ”, but I prefer 
to leave out of account this entry, which has a remote bearing, if any, on the object 
and scope of the present Act. is 


I now come to section 39 of the Act which has heen impugned on the ground 
that it offends against Article 14 of the Gonstitution which states that : 
eee aire coat to any person equality before the law or the equal protection of the 
The meaning and scope of this Article has been fully discussed in the case of 
Chiranjit Lal Chowdhury v. The Union of India and others*, and the principles laid down 
in that case may be summarized as follows: 

(1) The presumption is always in favour of the constitutionality of an enact- 
ment, since it must be assumed that the Legislature understands and correctly 
appreciates the needs of its own people, that its laws are directed to problems made 
manifest by experience and its discriminations are based on adequate grounds. 


(2) The presumption may be rebutted in certain cases by showing that on 
the face of the statute, there is no classification at all and no difference peculiar 
to any individual or class and not applicable to any other individual or class, and 
yet the law hits only a particular individual or class. 


(3) The principle of equality does not mean that every law must have univer- 
sal application for all persons who are not by nature, attainment or circumstances 
in the same position, and the varying needs of different classes of persons often 
require separate treatment. 

(4) The principle does not take away from the State the power of classifying 
persons for legitimate purposes. 

_ (5) Every classification is in some degree likely to produce some inequality, 
and mere production of inequality is not enovgh. 

(6) If a law deals equally with members of a well-defined class, it is not 
obnoxious and it is not open to the charge of denial of equal protection on the ground 
that it has no application to other persons. 

(7) While reasonable classification is permissible, such classification must 
be based upon some real and substantial distinction bearing a reasonable and just 
relation to the object sought to be attained, and the classification cannot be made 
arbitrarily and without any substantial basis. 


Similarly, Professor Willis dealing with the Fourteenth Amendment of the 
Constitution of the United States, which guarantees equal protection of the laws, 
sums up the law as prevailing in that country in these words : 

“ The guaranty of the equal protection of the laws moans the protection of equal laws. It for- 


bids class legislation, but does not forbid classification which rests upon reasonable gr of distinc- 
tion. It does not prohibit legulation, which is limited eith=r in the objects to which ıt 1s directed. 





I1. The Encyclopedia Britannica, 14th Edi- 2. (1951) 8.C.J. 29 : 1950 5.C.R. 869. 
tion, Volume 14, page IgI. 
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oe by tbe territory within which it is to operate. It merely requires that all persons subjected to 
such logislation shall be treated alike under like circumstances and conditions both in the privileges 
conferred and in the liabilities imposed. ‘The inhibition of the amendment . peices tsi opent 
any n or Class f persons from being singled out as a special subject for discriminating hostile 
leila io It does not take from tho States the power to' classify cither in the adoption of 

laws or tax laws, or eminent domain laws, but permits to them the exercise of a wide scope of di 
tion, and nullifies what they do only when it is withou: any reasonable basis. Mathematical nicety 
and perfect equality are not required. Similarity, not identity of treatment, is enough. If any state 
of facts can reasonably be conceived to sustain a classification, the existence of that State of facts must 
be assumed. One who assails a classification must carry the burden of showing that it does not reat 
upon any reasonable besis”! _ 


With these principles in view, I have to decide whether Article 14 of the Consti- 
tution has been violated by the provisions contained in section 39 of the Act before 
us. That section runs as follows: 


“ The Provincial Government may, on such conditions as may be specified in the notification 

published in the Official Gazette, permit the use or consumption of foreign liquor on cargo boats, 
warships and troopships and in military and naval messes and canteens.” 
What is contended is that the concession shown to the warships, troopships, and 
military and naval messes and canteens is a violation of the principle of equality 
and the Legislature has acted arbitrarily and capriciously in selecting a ola 
or groups of people for favoured treatment, while subjecting the petitioner and 
other citizens to the general provisions of the Act.. It is said that the law should 
have been enforced alike against the civil population and military personnel, between 
whom no distinction can be made at all on any rational ground in the enforcement 
of the policy of prohibition. 

The scheme of Chapter IV of the Prohibition Act, in which the impugned 
provision finds a,place, seems inter alia to relax the law in favour of certain persons 
or groups of persons or institutions by introducing the systems of passes, licences, 
permits and authorizations. A few examples will show that the Legislature did 
not proceed without making any classification. For instance, section 35% deals 
with licences to hotels, section 37 with licences to dining cars and coastal steamers, 
section 38 with licences to shipping companies, section 40 with permits to foreigners 
anc persons who need liquor on grounds of health, section 41 with permits to foreign ' 
sovereigns and diplomats, section 44 with licences to clubs, section 45 with authorisa- 
tions for sacramental purposes, section 46 with visitors’ permits, and soon. These 
sections were not challenged before us, and it may be assumed that the classification 
made by the Legislature hasbeen accepted so far as they are concerned. The 
question is whether in relaxing the rule in favour of warships, troopships, and 
military and naval messes and canteens, the Legislature has acted arbitrarily and 
capriciously or it has proceeded here also on the basis of reasonable classification. 
The learned Attorney-General referred us to several statutes, army regulations 
and certain provisions of the Gonstitution, in order to show that the military force 
has been regarded in this country as a class by itself, and there are many special 
provisions with regard to it. But it is contended that this is not enough and that 
no Classification can be held to be valid unless it is shown to bear a just and reason- 
able relation to the objects of the particular legislation before us. The argument, 
in other words, is this: Assuming that the armed forces may be treated as a class for 
certain purposes, can it be ei as a class for the purpose of enforcing prohibition? 
This argument found favour with the High Court, and section 39 was declared 
to be void. In my opinion, the judgment of the High Court cannot be supported, 
because I think that there is an understandable basis for the exemptions granted 
to the military canteens, etc., by the Act. The armed forces have their own 
traditions and mode of life, conditioned and regulated by rules and regulations 
which are the product of long experience and which aim at maintaining at a high 
level their morale and those qualities which enable them to face dangers and 
perform unusual tasks of endurance and hardship when called upon to do so— 
‘qualities such as dash and courage, unbreakable tenacity and energy ready for 





1. Constitutional Law, by Prof. Willis (1st Edition, page »78). 
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any sacrifice which should be unfaltering for long days together. By these rules 
and regulations, drinking among the forces is not prohibited but it is properly 
and carefully regulated. It is easy to understand that the Legislature chose not 
to interfere with the mode of life to which the forces have been accustomed, lest 
such interference should affect their morale and lead to subterfuges which may 
prove unwholesome for their discipline and good behaviour. Besides, when drinking 
is regulated among a class of persons by specific rules and regulations and drunken- 
ness is made an offence, the relaxation of the law of prohibition in their case is not . 
likely to produce the same evil results as it may produce under other circumstances. 
I find therefore ane wrong prima facis,in the Legislature according special 
treatment to persons who form a class by themselves in many respects and who 
have been treated as such in various enactments and statutory provisions. In 
my opinion, therefore, section 39, in so far as it affects the military and naval 
messes and canteens, warships and troopships, cannot be held to be invalid. So 
far as the cargo-boats are concerned, it was contended on behalf of the petitioner 
that no rational differentiation could be made between them and the passenger 
boats, and there was no conceivable ground for granting exemption or concession 
of any kind to the former. Here again, we cannot assume that the Legislature 
has proceeded arbitrarily. The cargo-boats being slower boats have to be on 
the sea for long periods, the number of persons affected by the exemption is com- 
paratively Ai and they are mostly sojourners who stay at the port for a short 
time and then go away. These considerations may well have induced the Legis- 
lature to show some concession to them, and we cannot say that these are 
irrelevant considerations. The provision relating to txemption of cargo-boats 
should therfore be held to be valid. 


I have already referred to section 46, which deals with visitors’ permits. That 
section provides that the Provincial Government may authorize an officer to t 
visitors’ permits to consume, use and buy forel iquor to persons who visit the 
Province for a period of not more than a week. High Gourt held this provision 
to be valid, but it considered rule 67 of the Bombay Foreign Liquor Rules, framed 
under section 143 of the Act, to be invalid. Thatrule provides that any foreigner 
on a tour of India who enters the State of Bombay and desires to possess, use and 
consume foreign liquor shall apply to certain officers for obtaining a permit, which 
may be granted for a period not ex ing one month subject to subsequent renewal. 
The High Court declared this rule to be invalid on the ground that it discriminated 
between foreign visitors and Indian visitors who visit Bombay from neighbouring 
Provinces. It seems to me that this is hardly a matter which should have been 
gone into on the petitioner’s application, since he claims to be neither a foreigner 
nor an Indian visitor from another Province. But, in any event, the rule cannot be 
assailed on the ground of discrimination, firstly because though it provides for the 
case of a foreign visitor there is no prohibition against any other outsider being 
granted a permit, and secondly, because the policy aided ane the rule is quite 
consistent with the policy underlying section 40 of the Act which enables permits 
to be granted to foreigners under certain conditions. 


The High Gourt has also declared sections 52, 53 and 199 (c) of the Act invalid 
on the ground that they constitute “ delegation of legislative power.” The reasons 
Sea the High Court for arriving at this conclusion are stated in its judgment 
as follows : 


‘Under section 52 power is given to Government to grant licences in cares other than those 
specifically provided under any of the provisions of the Act. Under section 53 Government is inter 
alia empowered to very or substitute any of the conditions of the licence laid down in the Act, and 
under section 139 (c) power is given to ent to exempt any person or institution or any class 
of persons or institutions from the observance of a]l or any of the rovisions of the Act or any rule or 
regulation or order made thereunder. The policy of legislation bas been clearly laid down by the 
Sea ESTE in the Act itself. As pointed out by us before, the Legislature intended to grant permits 


o ily only on grounds of health and certain exceptions were made in the case of certain classes. 
It ts REA Dp to the ture to leave it to the Government to work out the policy in details. 
It would be impossible for Legislature to provide for all circumstances and all eventualitics thet 


may aris in the actual working ofthe Act. Butitis not open to the Legislature to permit Government 
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to alter the policy itself. In our opinion, in kaving it to Government to issuc permits in cares other 
than those ovida for by the Act, in permitting Government to vary or substitute conditicns of the 
licence, ad ia permithng Government to exempt persons or classes from the provisions of the Act, 
the Legitlacure was clearly delegating to Government its own power of legislation. This it can 
clearly not do.” 


This Gourt had to consider quite recently the question as to how far “ delegated 
legislation ’’.is permissible, and a reference to its final conclusion will show that ' 
delegation of the character which these sections involve cannot on any view be held 
to he invalid. (See Special Reference No. 1 of 1951. In re the Delhi Laws Act, 1912, 
sfc.) A Legisla while legislating cannot foresee and provide for all future 
contingencies, and section 52 does no more than enable the duly authorized officer 
to meet contingencies and deal with various situations as they arise. The same 
considerations will apply to sections 53 and 139 (c). ‘The matter, however, need 
not be pursued further, as it has already been dealt with elaborately in the case 
referred to. 


I now proceed to deal with a group of sections in to which I find my- 
sclf in agreement up to a point with the views expressed by the High Court. Sec- 
tion 12 of the Act provides inte aka that no person shall possess or sell or buy 
liquor and section 13 provides inter alia that no person shall consume or use liquor. 
Substituting for the word “liquor”? occurring in these two sections the definition of 
that word as given in clause (a) of section 2 (24) of the Act, the effect of these two 
sections is that no person shall possess, or sell or buy or consume or use “ spirits of 
wine, methylated spirit, wine, beer, toddy and all liquids consisting of or containing 
alcohol.” I have already held that under entry gr of List II, the Bombay Legislature 
was quite competent to make a law with respect to “liquor” even as broadly 
defined. It is, however, contended that the power of making laws has to be exercised 
subject to the other provisions of the Constitution and in particular to those relating 
to the fundamental rights guaranteed under Part III of the Constitution. The 
provisions to which I have referred have been assailed on the ground that 

are in conflict with Article 19 (1) (f) of the Constitution which guarantees that 
all the citizens shall have the right “to acquire, hold and dispose of property.” 
This clause is wide enough to include movable as well as immovable property. 
The provisions in question undoubtedly prevent a citizen from possessing, selling, 
buying, consuming or using “‘liquor”’ as defined, and therefore they prima facie 
infringe the fundamental right of the Indian citizens to acquire, hold and dispose 
of a kind of property, namely, “ liquor” as defined in section 2 (24) of the Act, 
and as such would be void under Article 13. The question to be considered is 
whether they can be saved by clause (5) of Article 19, which runs as follows : 


** Nothing in sub-clauses (d), (e) and (f) of the said clause shall affect the operation of any existing 
law in so far as it imposes, or prevent the State from making any law, imposing, reasonable restricticns 
on the exercise of any of the rights conferred by the said sub-claures either in the interests of the general 
public or for the protection of the interests of any scheduled tribe.” 


The question boils down to ascertaining whether the restrictions imposed by the 
provisions to which reference has been made are reasonable. In judging the 
reasonableness of the restrictions imposed by the Act, one has to bear in mind 
the directive principles of State policy set forth in Article 47 of the Constitution : 

“The State isc with the duty of bringing about prohibition of the consumption except 
for medical purposes of intoxicating drinks and of drugs which are injuricus to health.’ 


That the restrictions imposed by the sections on the right of a citizen to possess 
or sell or buy or consume or use spirits of wine, methylated spirits, wine, beer, 
toddy are in view of the aforesaid directive principles of State policy quite 
reasonable, has not been disputed before us. The controversy has centred round 
the words “and all liquids consisting of or containing alcohol.” It is said that 
those words include all liquid, toilet or medicinal preparations containing alcohol, 
and the restrictions imposed upon the ordinary use of such toilet or medicinal 
preparations are unreasonable and therefore void. So far as these preparations 
are concerned, the High Court has dealt with the matter as follows: 
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‘To put it in a simple form, the question to which we have to address Ourselves is whether 
the Legislature can an it the legiumste use of an article which ordinarily is not drunk, merely 
because its use may be perverted for the posible purpose of defeating or frustrating the objerts and 
pono of the Prohibition Act. Let us take the concrete case of eau-de-cologne or lavender water. 

cir legitimate use is only for the purpose of toilet. They contain spirit and it may be that an addict 
deprived of his drink may-drink it in urder to satisfy his thirst. Isit permissible to the islature 


under such circumstances to deprive the general public of the legitimate use of eau-de-co gnoe or ` 


lavender water as articles of toilet? The Legislature may prevent the abuse of these articles, but 
can it prevent their legitimate use? It is difficult to understand how any restriction on the legitimate 
uso of these artic!cs can be in the interests of the general public so as to make these restrictions rearons- 
ble within the meaning of Article 19 (5): If a citizen ures cau-Ce-cologne or lavender water for the 
purpose of toilet, he is not doing anything against public interest. }t is only when he is perverting 
their use that it may be said that he is acti against public interest. Therefore, in our opinion, 
while it was open to the Legislature to provide against the abuse of these articles, it was not ofen to 
it to prevent its legitimate use, But the Legislature has totally prabibited the use and possessicn of 
all liquids containing alcoho} except under permits to be granted by Government. It is contended 
by the Advocate-General that a citizen may possess cau-de-co e or lavender water under a 
permit. But thatisa restriction upon the right of the citizen to acquire, hold and dispose of property 
and, in our opinion, that restriction is not reasonable. The same argument applies to medicinal a 
toilet preparation: containing alcohol. Therefore we hold that to the extent to which the Probibi- 
tion Act prevents the possession, use and confumplion of non-beverages and medicinal and toilet 
ad oxigen containing alcohol for legitimate the provisions ere void as offending against 
cle r9 (9 S2) of the Constitution even if they may be within the legislative competence of the 
ture,” 


Provincia 


The next step in the argument is that as the law purports to authorise the imposition 
of a restriction on a fundamental right in language wide enough to cover restric- 
tions both within and without the limits of constitutionally permissible legislative 
action affecting such right, it is not possible to uphold it even so far as it may be 
applied within the constitutional limits, as it is not severable. This line of reasoning, 
no doubt, seeks to find support from the observations made in the majority decisions 
of this Gourt in Romesh Thappar v. The State of Madrast, and in Chintaman Rao v. The 
State of Madhya Pradesh?, but in my opinion those observations do not apply to the 
case before us. It will be noticed that the Legislature has defined the term “liquor” 
as including several distinct categories of things followed by a general category. 
There can be no doubt whatever that the earlier categories of liquor namely, spirits 
of wine, methylated spirit, wine, beer, toddy are distinctly separable items which 
are easily severable from the last category namely, all liquids consisting of or con- 
taining alcohol. These items being thus treated separately by the Legislature itself, 
and being severable, and it not being contended, in view of the directive principles of 
State policy regarding prohibition, that the restrictions imposed upon the right to 
possess or sell or buy or consume or use those categories of properties are unreasonable, 
the impugned sections must be held valid so far as these categories are concerned. 
The next question is whether those sections are void in so far as they purport to 
impose restrictions on the citizens’ right to acquire, hold or dispose of all liquids con- 
sisting of or containing alcohol. It is said that this is one general item and it cannot 
be split be aot different sub-categories and therefore the sections in so far as they 
relate to this general item must be held to be void. This argument at first appears to 
have some force but a close scrutiny will reveal that it is not in the circumstances of 
this case sound. Section 139 of the Act authorises the Provincial Government 
by general or special order; to exempt any intoxicants or class of intoxicants from 
all or any of the provisions of the Act. An order made by the Provincial Govern- 
ment in exercise of the power conferred by this section owes its legal efficacy to 
this section and therefore in the eye of the law the notification has the force of law 
as if made by the Legislature itself. In exercise of powers vested in it by section 139 (d) 
the Provincial Government issued an order No. 10484/45 (¢) exempting intoxicants 
specified in column 1 of the Schedule thereto annexed from the provisions of the 
Act specified against them in column 2 of that Schedule. Turning to the Schedule, 
we find that in item (1) duty paid perfumed spirits (except eau-de-cologne), in 
item (3) duty paid spirituous toilet preparations (except lavender water) and in 


item (4) duty paid spirituous medicinal preparations other than 123 specifi liquids, 
I. (1950) 2 MLL.J. 390 : (1950) S.C.J. 418 : 2. 1950 S.C.J. 541 : 1950 S.R. 759. 
1950 8.C.R. 594 (S.C). 
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aré exempted from the operation of sections 12 (c) and (d) and 13 (b), to the extent 
specified therein. This Notification was superseded on the Ist April, 1950, by 
another Notification which is more liberal in certain respects, and these Notifications, 
being made in exercise of the power given by the Act itself, have undoubtedly the 
_ force of law and must be read along with the Act. So read, it is quite clear that 
“ all liquids consisting of or containing alcohol” are capable of being split up into 
and has in fact been split up into several distinctly separate sub-items including 
liquid toilet and medicinal preparations containing alcohol. ‘The Legislature itself 
contemplated this sub-division, for by section 139 it authorised the Provincial 
Government to exempt any intoxicant or class of intoxicants from the operation 
of the Act. This circumstance takes the case out of the principles laid down in 
the two cases mentioned above and the item being thus severable 1 am free to consi- 
der whether the restrictions imposed on a sub-item, namely, liquid toilet and medi- 
cinal prepaiations containing alcohol are reasonable or not. | am substantially 
in agreement with the line of reasoning adopted by the High Gourt and I consider 
that the Act is not a law imposing reasonable restrictions so far as medicinal and 
toilet preparations containing alcohol are concerned. The National Prohibition 
Act or the Volstead Act of erica; to which I have referred, was also an Act 
relating to prohibition, but toilet and medicinal preparations containing alcohol 
were expressly excluded from the scope of that Act. I refer to that Act simply 
to show that a complete scheme of prohibition can be worked without including 
such articles among those prohibi Again, Article 47 of the Constitution also 
takes note of the fact that medicinal preparations should be excluded in the enforce- 
ment of prohibition. I do not consider that it is reasonable that the possession, 
sale, purchase, consumption or. use of medicinal and toilet preparations should be 
prohibited merely because there is a mere possibility of their being misused by some 
perverted addicts. 

It was contended that there was no meaning in declaring the provisions relating 
to purchase, sale, possession, use and consumption of medicinal and toilet prepara- 
tions containing alcohol to be invalid, since in the Notification No. 10484/45, issued 
by the Provincial Government on the ist April, which is no part of the Act, the 
Government have excmpted duty-paid perfumed spirits (including eau-de-cologne), 
sc He spirituous toilet preparations and certain classes of duty-paid spirituous 
medicinal preparations from the following provisions of the Act :— 

(i) Section 12 (¢) ; 
y (ii) Section 12 (d), in so far as it relates to buying of such preparations ; 


(iii) Section 13 (b), in so far as it relates to use of such preparations. 
But it is to be noted that the sale of these articles is not covered by the above Notifi- 
cation, but is regulated by two other Notifications, namely, Notification No. 2843 49, 
dated the 6th April, 1950, and Notification No. 2843/49, dated the 11th April, 1950. 
In these two Notifications there are provisions imposing limits on sales. For example, 
in the first Notification issued on the 6th April, rule 10 (1) provides as follows :— 

“ ‘The licensee shall not sell to any person on any one day any kind of perfumed spirits, spirituous 
toilet preparations or essences in excess of such quantity as may bo prescnbed by the Commissioner 
under the Act.” 

Similarly, in the second Notification of the 11th April, rules g and 10 run as folows:— 


“o. ‘The licensee shall not sell medicated tonics or medicated wines containing more than 10 
per cert. of alcohol (or containing alcoho! in strength more than 17.5 per cent. of proof spirit) except 
those which are classified as spirituous medicinal preparations and regulated as euch under the Drugs 


Act, 1940. 
10. Subject to the provisions of rule g the licensee shall not sell the following spirituous medici- 

nal preparations to any person unless he produces a medical prescription in that behalf, namely >— 

(a) medicated tcnics and medicated wines ; 

(b) asaves and arishtas specified in the Schedule hereto annexed ; 

(¢) any other pene medicinal preparations containing more than 10 per cent. of alcohol 
(or containing alcohol in strength more than 17.5 per cent. of proof spirit) which are intended for 
internal use ; f 
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Provided that the following spirituous medicinal preparations may be sold to any person with- 
“out the production by such person of any medical prescription, namely... ........., á 
In view of the restrictions imposed on the sale of these preparations, it is pertinent 
to enguire whether those restrictions will not also affect their purchase, possession, 
use and consumption, and whether the so-called exemptions contained in the Noti- 
fication of the 1st April, really go as far as they purport to go (vide in this connec- 
tion conditions in col. 7 of Notification No. 10484/45 (a) of the rst April, 1950). 
Again, in the Notification No. 10484/45 of the rst April, only 8 medicinal prepara- 
tions are totally exempted as regards their purchase, possession, and use, and so 
far as medicinal preparations for internal consumption are concerned, only those 
‘containing not more than 10 per cent. of alcohol or 17.5 per cent. of proof spirit are 
‘exempted. ‘This Notification has to be read along with another Notification 
No. 10484/45 (a) of the same date, which was to remain in force till g1st March, 
1951, only. In the latter Notification, for the purpose of possession, purchase, 
‘consumption and use, the quantity of medicinal preparations containing not more 
than 10 per cent. of alcohol, etc., is restricted to such quantity as may be prescribed 
‘by a registered medical practitioner. Even these Notifications may be withdrawn, 
superseded or amended at any moment by the Provincial Government, as was done 
in the case of the Notifications issued on the 16th June, 1949, which have been 
referred to. An ordinary citizen may find it a perplexing task to attempt to 
extract information out ofthe long series of complicated regulations, as to the true 
nature and extent of the right which the law confers upon him. Indeed it was 
‘only with the help of the learned counsel appearing for the parties that we were 
able to know what the position was up to the sist March: 1950 and what changes 
were made on the Ist April, 1950. Butin the bundle of Notifications which have 
been placed before us, there is no Notification stating what step has been taken 
-after the 31st March, 1951, and none was brought to our notice in the course of the 
arguments. Having given my careful consideration to the matter, I am of the 
‘opinion that the restrictions imposed by the Act even when read with the above 
Notifications are not reasonable, and I would affirm the conclusion arrived at by the 
‘The next group of sections which the High Court has held to be invalid, are 
‘sections 23 (a) and 24 (1) (a) in so far as they refer to “‘ commending ” any intoxi- 
‘cant, section 23 (b) in its entirety, and section 24 (1) (b) in so far as it refers to “ incit- 
ing or encouraging ”’ any individual or class of individuals or the public generally 
“to evade the provisions of any rule, regulation or order made thereunder or the 
conditions of any licence, etc.” ‘These provisions run as follows — 
“ag. No peron shall— j 
(a) commend, solicit the use of, offer any intoxicant or hemp, or 
b) incite or encourage any member of the public or any class of individuals or the public 
y to commit any act which frustrates or defeats the provisions of this Act, or any rule, regula- 
rtion or order made thereunder, or...... 
24. (1) No shall print or publish in any newspaper, news-sheet, book, leaflet, booklet 
-or any other single or periodical publication or otherwise display or distribute any advertisement 
or other matte:,— 
(a) which commends, solicits the use of or offers any intoxicant or hemp, or 
(b) which is calculated to encourage or incite any individual or class of individuals or the 
Dunne generally to commit an offence under this Act, or to commit a breach of or to evade the provi- 
sions of any rule, regulation or order made thereunder or the conditions of any licence, permit, pass 
-or authorization granted thereunder.” 

-Sections 23 (a) and 24 (1) (a) in so far as they refer to “ commending ” any intoxi- 
‘cant are said to conflict with the fundamental right guaranteed by Article 19 (1) (a), 
namely, the right to freedom of speech and expression, and there can be no doubt 
that the prohibition against “ commending” any intoxicant is a curtailment of 
the right guaranteed, and it can be supported only if it is saved by clause (2) of 
Article 19 (2) which, as it stands at present, provides that 

‘nothing in sub-clause (a) of clause (1) shall affect the operation of any existing Jaw in so far 

-as it relates to, or prevent the State fram making any law relating to, libel, slander, defamat! on, contempt 


160 THE MADRAS LAW JOURNAL REPORTS. . [1953 


of Court or any matters which offends against decency or morality cr which undermines the security 

of, or tends to overthrow, the State.” 
It seems to me that none of the conditions mentioned in clause (2) applies to the 
present case, and therefore the provisions in question must be held to be void, 
Section 23 (b) must also be held to be void, hecause the words “ incite ” and “ en- 
courage ’’ are wide enough to include incitement or encouragement by words and 
speeches and also by Acts. ‘The words “ which frustrates or defeats the provisions 
of the Act or any rule, regulation or order made thereunder ” are so wide and vague 
that it is difficult to define or limit their scope. I am therefore in agreement with 
the view of the High Gourt that this provision is invalid in its entirety. So far as 

Article 24 (1) (b) is concerned, the judgment of the High Gourt in r to it cannot 
be upheld. The learned counsel for the petitioner also conceded before us that 
he was not going to assail this provision. 

The High Court has also declared sections 136 (1), 136 (2) (6), 136 (2) (c), 
136 (2) (e), 136 (2) ( f ) to be void as offending against various provisions of Article 19 
ofthe Constitution, but no argument was addressed to us on behalf of the Government 
of Bombay iling the judgment of the High Gourt with r to these provisions. 
The judgment of the Hugh Gourt in regard to them will ore stand, 

I will now deal with two Notifications Nos. 10484/45 (c) and 2843/4 (a), 
dated the goth March, 1950, which the High Gourt has Pela to be in i As 
the first Notification, the High Court has stated that section 139 (c) having 

been held to'be ultra vires the Legislature, this Notification, which was issued under 
that section, is ultra vires the Bombay Government, But, since this Court has taken 

a different view in regard to the validity of section 139 (c), the decision of the High 
Gourt as regards the above Notification cannot stand. It appears from certain 
observations in the judgment under appeal, firstly that the High Gourt upheld 
section 40 (1) (¢) (i) and (ii), which deals with the grant of permits to foreigners 
who do not intend to stay permanently in India, merely because the Explanation 
to that section provided ’that 


eo shall be deemed to be residing or intending to reside in India temporarily, if the 
period al his residence does not exceed six months,” $ 


and secondly, that the High Gourt would have found it difficult to uphold the classi- 
fication on which section 40 (1) (c) is based if the restriction regarding six months’ 
residence was not there, as would be the result of reading the section subject to the 
above Notification. I am however unable to see how the Notification will turn a 
classification which is otherwise a good classification into a bad one. ` There is 
nothing unreasonable in a law relating to prohibition discriminating between 
Indian citizens against whom it is primarily to be enforced, and foreigners who 
have no intention of permanently residing in this country. The condition of six 
months’ residence which is laid down in the Explanation to section 40 is somewhat 
arbitrary, and the mere fact that the Government by Notification withdrew this 
condition cannot in principle alter the basis of the classification. 


The High Gourt has declared the other Notification issued by the Government 
on the goth March, 1950, to be invalid on grounds which are stated in these words :— 


4 
“ That Notification exempts persons holding permits under clause (¢) of sub-section (1) of rection 40 
specis] permits under section 41, or interim permits under serticn 47, frem the ps ovisions of secticn 2g (a) 
in so far as it relates to the offering of ree ae to persons holding srmilar permits. This is 
clearly not justified, Having created a clas, having given to that class the right of obtaining a permit 
on grounds other than those of health, it will be totally wrong to peimit that class not to abide y the 
same provisions with regard to permits as others to whom permity have been given. The restric- 
tions placed by the L ature itrelf on a permit-holder center Se ure and consumpticn of his 
stock of liquor is to be found in section 43 under which the permit-holder shall not allow the use and 
consumption by any person who is not a permit-holder. That restnction must apply equally to 
ts issued under séction 40 to Indian citizens as well as foreigners, and in our opinion it is 
.improper to allow a forcigner oe to stand drinks to other permit-holders and to deny 
that privilege to Indian t-holders. The guarantee of equality before the law extends under 
our itution not to legislation but also to rules and Notifications made under statutory 
authority and even to executive orders and as the Notification offends against the principle of 
equality it is, therefore, void.” 
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In order to understand these remarks, it will be necessary to state that persons hold- 
ing permits under clause (c) of sub-section (1) of section 40 are foreigners as des- 
cribed in sub-clauses (i) and (i) of clause (c), that persons holding special permits 
under section 41 are foreign severeigns, ambassadors, etc., and that persons hold- 
ing interim permits under section 47 are persons applying for permits under either 
section 40, or section 41. The last class will include not only foreigners but also 
Indian citizens applying for permits on the ground that their health will be seriously 
and permanently affected if they are not permitted to use or consume liquor. Thus, 
the assumption on which the conclusion of the High Court is based, does not appear 
to be correct. Besides, I do not find anything in this Notification which violates the 
principle of equality. It simply enables a certain class of persons holding permits to 
offer drinks to persons holding gimilar permits. Thisis in accord with the principle 
underlying the provisions of section 43 which has not been assailed before us and 
which provides that 

** No holder of a permit granted under section 40 or 41 shall allow the use or consumption of any 
part of the stock held by him under the permit to any person who is not the bolder of such a permit. 


In my opinion, there is no substantial ground for holding the Notification to be 
invalid. ‘The points mE to the Notifications are extremely small, and the 
subtle distinctions upon which they are based, are hardly worth the attention which 
the High Gourt has bestowed on them. 


There is another point which arises on the judgment of the High Court, which 
may also be noticed. The point is set out in that judgment in these words :— 

“ When a person applies for a permit on the ground of beaith, he has to forward with it a certi- 
ficate from the miedicsl Goad and when we turn to the form of this certificate, it requires the medical 
board to declare the applicant an addict. ‘Therefore the position is that it is only on the a plicant 
being found an addict by the merical board that he would be entitled to a permit if his health would 
be seriously and permanently affected if he was not permitted to use or consume liquor. It is not 
only in the case of addicts that such a contingency would arise. Even Persons who are not addicts 
may have been accustomed to drink for a long period of time and a sudden discontinuance of drink 
may scrivusly and permanently affect their health. It may also happen that without bemg accustcmed 
to dri at all a person may contract an illness which may require the use by him of alcoholic drink 
under medical opinion. To be an addict, in our opinion, means something more than being merely 
accustomed to drink. We must give to it its plain natural meaning. It Js certainly not a term of 
art, and giving to it its plain natura! meaning, the expression ‘addict’ does Carry with it a sense of 
moral obloquy. The intention of the Government seems to he that only who confess that 


they are deviating from standards of morality should be A pale permits. Now, insistance upon at 
medical certificate in this form is not at all warranted by the provisions of the Act.” 

THe point is a small one, but it seems to me that there is some substance in it. In my 
opinion, the word “addict” in the medical certificate should be replaced by the 
words used in section 40 (1) (b) of the Act or words corresponding to them. 


The only other point which remains to be decided is whether as a result of 
some of the sections of the Act having been declared to be invalid, what is left of 
the Act should survive or whether the whole Act should be declared to be invalid. 
This argument was raised before the High Court also, but it was rejected and it was 
held that it was not possible on a fair review of the whole matter to assume that the 
Legislature would not have enacted the part which remained without enacting the 
part that was held to be bad. It is to be noted that upon the findings of the Hi 
Gourt, the question should have assumed a more serious aspect ihan it presents 
now, because the High Gourt has declared several important sections of the Act 
including the definition of “liquor” to be ultra vires the Legislature. I have now 
examined those sections and have held many of them to be valid. The provisions 
which are in my view invalid, cannot affect the validity of the Act asa whole. The 
test to be applied when an argument like the one addressed in this case is raised, 
has been very correctly summed up by the Privy Council in Attorney-General for 
Alberta v. Altornsy-General for Canada! in these words :— 

“The real question is whether what remains is so inextricably bound up with the part declared 
invalid that what remains cannot independently survive or, as it has sometimes been put, whether 
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on a fair review of the whole matter it can be assumed that the Legislature would have enacted 
what survives without enacting the part that is w/!ra vires at all.” 
It is quite clear that the provisions held by me to be invalid are not inextricably 
bound up with the remaining provisions of the Act, and it is difficult to hold that the 
Legislature would not have enacted the Act at all without incluing that part which 
is found to be wlira vires. The Act still remains substantially the Act as it was p 
i£., an Act amending and consolidating the law relating to the promotion an 
enforcement of the policy of prohibition and also the Abkari law in the Province 
of Bombay. 
In the result, I declare the following provisions of the Act only to be invalid :— 
(1) Clause (c) of section 12, so far as it affects the possession of liquid medi- 
cinal and toilet preparations containing alcohol. 
(2) Clause (d) of section 12, so far as it affects the selling or buying of such 
medicinal and toilet preparations containing alcohol. 
(3) Clause (b) of section 13, so far as it affects the consumption or use of such 
medicinal and toilet preparations containing alcohol. 
(4) Clause (a) of section 23, so far as it prohibits the commendation of any 
intoxicant or hemp. 
(5) Clause (b) of section e3 in entirety. 
(6) Clause (a) of sub-section (1) of section 24, so far as it prohibits commen- 
dation of any intoxicant or hemp ; 
(7) Sub-section (1) of section 136, in entirety. 
(8) Clauses (b), (c), (e) and (f) of sub-section (2) of section 136, in their 
entirety. 1 
I hold that the rest of the provisions of the Act are valid, and I also hold that 
my decision declaring sonte of the provisions of the Act to be invalid does not affect 
the validity of the Act as it remains. Appeal No. 182, peferred by the State of 
Bombay is therefore substantially allowed, and appeal No. 183 preferred by the 
petitioner is dismi 
On the question of costs, I am disposed to make the same oder as the High 
Gourt hassmade, not only because some of the provisions df the Act are still found 
to be invalid, but also because the present case appears to have been instituted to 
test the validity of a controversial measure and to secure a final decision on it to set 
at rest the doubts and uncertainties which may have clouded the minds of a section 
of the public as to how far the provisions of the Act conform to law and to the Ghap- 
ter on Fundamental Rights inthe present Constitution. 
Patanjali Sastri, F.—I agree and have nothing more to add. 


Mukherjea, J.—I, have read the Judgment of my learned brother Mr. Justice 
Fazl Ali and I am in entire agreement with his conclusions and reasons. There is 
nothing further which I can usefully add. 


S. R. Das, 7.—I agree and I have nothing further to add. 

Vivian Bose, F.—I also agree., f a l 

ARTD for Appellants in Case No. 182 and Respondents in Case No. 189 : 
P. A. Mehta. 


` 


Agent for Respondent in Case No. 182 and Appellant in Case No. 183 : 
Rajinder Narain for R, A. Gagrat. 
{ Appeal No. 182 subtanstially allowed. 
Appeal No. 183 dismissed , 
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IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
PRESENT :—Mnr. Justice QHANDRA REDDL 
Meenakshiammal .. Petitioner * 


U. 
K. G. Krishnaswami Iyer and others .. Respondents. 
Limitation Act (LX of 1908), Article 182 (5)—Stepte-aid of exacution— Application by assignes—dectet — 
holdsr—Failars to fils assignment deed and to mention dats of tranyfer—If renders application defective as io make 
if ons not in accordancs with law. 
An execution petition by an asslgnee-decree-holder even if it Is not accompanied by the assign- 
ment deed would save limitation as being a step-in-aid of the execution of the decree. The failure 


to file the assignment deed would not amount to such a defect as to render the execution petition 
not in accordance with law because its filing is not required under rule 11 of Order 21. 


Though the failure to mention the date of transfer of the decree in the execution petition as 
Ooh ea ce rule 11 (ff) is a defect and would make the application one not in accordance- 
with law, yet, if there is a substantial compliance with the requirements of Order agi, rule 11, it 
would serve as a legal and proper execution application. 

Petitions under section 25 of Act IX of 1887, praying that the High Gourt 
will be pleased to revise the orders of the District Munsif Gourt, Madurai, dated. 
5th March, 1948 in unregistered E.A. Nos. . . . of 1948 in S.C.S. No. 899 etc. 
of 1937. 

T. S. Vatdyanatha Atyar for Petitioner. 

B. Lakshrenarayana (amicus curias) for Respondents. 

The Court delivered the following 


Jupomenr.—These three revision petitions raise the same question relating 
to limitation and the petitioner is the same in all the three petitions. ‘Chev arise 
out of three execution petitions filed by the petitioner in S.C. Nos. 1926 o 1937, 
899 of 1938 and goo of 1938 on the file of the District Munsif’s Court of Madhurai. 
They were dismissed by the trial Gourt as being barred by limitation under the 
following circumstances. 

These execution petitions were filed by the present petitioner as an assignee 
of the decrees obtained by one K. G. Krishnaswami Iyer. The original decree-. 
holder was adjudged an insolvent in I.P, No. 20 of 1948 and all his properties. 
became vested in the Official Receiver of Madhurai. In the course of the adminis— 
tration of the estate the Official Receiver sold the properties in a public auction 
and they were purchased by the present petitioner. Subsequently the Official 
Receiver assigned these decrees to her by a document. Thereafter the assignee- 
decree-holder filed applications for recognition of the assignment and for trans- 
mission of the decrees to the Gourt of the District Munsif of Devakottah for execution.. 
As the execution petitions were not accompanied by the assignment deeds and as 
the dates of the transfer of the decrees in favour of the petitioner were not mentioned 
in the execution petitions they were dismissed in December, 1944. Within three 
years of this dismissal the present execution petitions, which have given rise to 
these revision petitions, were filed by the assignee-decree-holder. 

The District Munsif dismissed these applications being of Opinion that the 
applications filed in 1944 did not serve as steps-in-aid of execution as the latter 
according to him were not in accordance with law within the meaning of Article 
182 (5) of the Limitation Act and therefore could not keep the decrees alive. The 
aggrieved assignee-decree-holder has filed the present revision petitions against 
those orders. 

The question, therefore, to be considered by me in these revision petitions 
is whether the view of the trial Court that the execution petitions filed in 1 
were not in accordance with law is correct or not. The chief ground of decision 
of the lower Court is as the failure to file an assignment deed in favour of the assignee- 
decree-holder along with the execution application would give rise to a great deak 
SS UIU 


*C. R. Ps. Nos. 1228, 1229 and 1230 of 1948. ‘oth February, 1951. 
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of fraud, an application not accompanied by an assignment deed should not be 
considered to be one in accordance with law. Iam not able to see how such an 
execution petition can give rise to any fraud. It appears to me that the difficulties 
envisaged by the trial Gourt are not real. The assignment of a decree can be 
recognised only after giving notice to the decree-holder under Order 21, rule 16, 
Givil Procedure Code, and it is only when it is satisfactorily established that the 
assignment was as a matter of fact made by the original decree-holder that it is 
recognised by the Gourt. 

Further the omission to file the assignment deed would not amount to such a 
defect as to render the execution petition not one in accordance with law because 
the filing of an assignment deed along with an execution application is not required 
under Order 21, rule 11. It is only when the satutory provisions of Order 21, 
rule 11 are disregarded, it may be said that the execution petition is not one in 
accordance with law. ‘Therefore, although the application was not accompanied 
by an assignment deed, the execution petitions filed in 1944 would still come under 
Article 182 (5) of the Limitation Act if the other relevant provisions of law were 
complied wiih. 

It has been held in a number of cases that failure to furnish a copy of the decree 
would not make an execution petition one notin accordance with law. In Arunachala 
Reddiar v. Muthusadasica Mudaliar!, it has been laid down by a Bench of this Gourt 
that an execution petition filed without a copy of the decree cannot be considered 
to be one not in accordance with law within the meaning of Article 182 (5) of the 
Limitation Act, even though rule 142 of the Givil Rules of Practice does require 
that the execution petition should be accompanied by a certified copy of the decree. 
I may also refer to another decision of the Bench of this Court in Seetharana Chethar 
v. Muthukrishna Chettiar?, where it was held that failure to furnish certain particulars 
not required under Order 21, rule 11, though they may be necessary to make an 
effective execution petition, could not render an application a defective one so 
as to make it one not in accordance with law, following the earlier decision in 
Venkatarama Sastri v. Venkatanarasimhan®. Applying the o underlying these 
decisions it must be held that failure to furnish a copy of the assignment deed does 
not render an execution application one not in accordance with law. Hence an 
execution petition even if not accompanied by an assignment deed, saves limitation 
as being a step-in-aid of the execution of the decree. 


i Another reason for which the execution petitions were dismissed in 1944 was 

the failure of the assignee-decree-holder to mention the date of the transfer in her 
name. Order 21, rule 11 (ff) requires that the date of the transfer must be 
mentioned in the execution application. It follows that the non-compliance with 
the requirements of Order 21, rule 11 ( f) amounts to a defect. But the question 
to be considered is whether the defect is one which would not make the appli- 
cation filed in 1944 a step-in-aid of execution. Though non-compliance with 
the requirements of Order 21, rule 11 would make the execution application not 
one in accordance with law yet if there is substantial compliance with ihe require- 
ments of that provision of law, it would serve as a legal and proper execution 
petition. The mere failure to furnish one or two particulars would not take it out 
of the scope of Article 182 (5) of the Limitation Act. 


In Rama v. Varada‘, it was laid down that in spite of the defect in the previous 
application in omitting to state the earlier of ihe two previous applications and its 
result, ihe preceding application would still serve as a atep-in-aid of the execution 
and as such, it would be an application in accordance with law. The same principle 
is recognised in Ramanandan V. Pertathambi®, In Abdul Salam v. Vesrabadra Raju’ 
the question arose whether in spite of the omission to furnish certain particulars 
as required under Order 21, rule 11, the execution petition could be considered 
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to be valid one for purposes of claiming rateable distribution under section 73, Civil 
Procedure Gode. lt was laid down by the Full Bench that despite the failure of 


11, Givil Procedure Gode, for a formal execution application, it was sufficiently an 
application within the meaning of section 73, Civil Procedure Code. 


and ought to be set aside. 


The execution petitions will be restored to file and will be disposed of by the 
trial Gourt according to law. In the result the Givil Revision Petitions are allowed 
but I make no order as to costs. 


VS. —— Petitions allowed. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :—MR. Jusricg BALAKRISHNA AYYAR. 
Ghonthan Veetil Moidin Kutty Musaliar .. Appellant + 


D. 
Vallikatkunhi Krishnan and others .. Respondents. 
Malabar Tenancy Act (XIV 1930), section 99-—Ri to purchase § kuedtyireppw—Scope and 
Hint o eN aha or Aas pinsa tha Fatini ae i 


It would be manifestly erroneous to hold that under section 33 of the Malabar Tenancy Act 
a tenant is entitled to miada A the landholder’s rights in the entire kudiyi 
where the suit for eviction relates only to a portion of the kudiyiru The right given to the 


Appeal against the order of the Subordinate Judge’s Gourt, Ottapalam, dated 
13th August, 1948, in A.S. No. 12 of 1948 preferred against the order of the District 
Munsif Gourt, Ponnani, dated 29th October, 1947 in I.A. No. 2166 of 1946 in 
O.S. No. 132 of 1946. 


K. Kuttikrishna Menon for Appellant. 
N. Sundara Ayyar for Respondents. 
The Gourt delivered the following 


JUDGMENT.—This appeal raises a question under the Malabar Tenancy Act 
which does not appear to be covered by authority. This is how the matter arises, 


The appellant who was the plaintiff filed a suit under the Malabar Tenancy 
Act to evict the defendants from certain premises described in the schedule to the 
plaint. In column 7 of the schedule the Popea i described as having a peri- 
meter of 24-8 koles. In the next two columns the dimensions of the entire property 
are given as 73 by 114 carpenter’s koles that is to say, the property set out in the 
schedule consists of the house with apparently a little space round it. The defen- 
dants countered the plaintiff’s demand by claiming that the property was kudi- 
yiruppu and offering to purchase it under section 3 of the Malabar Tenancy 
Act. Their claim was upheld and the Courts Below permitted the defendants 
to purchase property measuring 7} by II$ six fest koles. To avoid confusion it 
may be stated at once that the dimensions given in the schedule to the plaint are 


"A. A. A. O. No. 152 of 1949. goth March, r951. 
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in terms of carpenter’s koles whereas the prope which the defendants have been 

ermitted to buy are in terms of six feet koles. A carpenter’s kole is roughly a yard 
ong. The Gourts below are not wholly unaware that the property which they 
allowed the defendants to buy under section 33 was in excess of the property included 
in the plaint. But they seem to have considered that, nevertheless, the direction 
they gave was in order. 


Section 3 (m) (1) defines kudiyiruppu thus, 
‘‘Kudtyiruppu means and includes the site of any residential building, the site or sites of other 
ap t thereto, such other lands as are necessary for the convenient enjoyment 
ofsuch residential buildings, and the casement attached thereto.” 
The Commissioner’s report in this case shows that for the convenient ss Ne baci 
of the house it was essential that the defendants should be allowed to pu the 
area they were actually allowed to buy by the Courts below. 


Section 33 runs as follows : 


“In any suit for eviction relating wholly or in part to a kudiyiruppu which has been in the 
continuous occupation of a tenant or the members of his family for ten years on the date of the 
institution of the said suit, such tenant aball be entitled to offer to purchase the rightsin the kudiyiruppu 
of the landlord who seeks to evict him, at the market price on the said date.’ 

The learned Subordinate Judge considered that under section 33 of the Malabar 
Tenancy Act, a tenant is entitled to purchase the landholder’s rights in the entire 
kudiyiruppu, even in those cases where the suit for eviction relates only to a portion 
of that kudiyiruppu. It seems to me that this view of the learned Subordinate 
Judge is manifestly erroneous. Section 33 provides for two classes of suits: (1) 
suits for eviction, relating wholly to a kudiyiruppu, and (2) suits for eviction relating 
im part to a kudiyiruppu. Such suits in the former category would comprise 
the kudiyiruppu—not necessarily the whole of it—and nothing more. Suits in the 
latter category would include the kudiyiruppu plus something else. The error 
of the Subordinate Judge lay in this: He construed the words “ suits . . . .- 
relating . . . . in part to a kudiyirup u” as meaning a suit relating to 
part of a kudiyiruppu, which is not what the Act says. Not merely that. The 
word “ kudiyiruppu ” occurs in two places in section 33 of the Act. In the first 
part of the section where it occurs, the article “a” precedes‘ the word “ Kudi- 
yiruppu ”. In the latter part the article “ the’? precedes the word. ‘he right 
given to the tenant is the right to buy the kudiyiruppu which naturally means the 
aforesaid kudiyiruppu, that is to say, the kudiyiruppu in respect of which the action 
has been brought. A 
There is another objection to the view taken by the learned Subordinate Judge. 
It is familiar knowledge that a Court has no jurisdiction to make an orderin respect 
of properties not included in the suit before it, and established practice confirms 
that view. The interpretation placed on section 33 by the Subordinate Judge. 
js at variance with principle and practice. i 
Mr. Sundara Ayyar, the learned advocate for the respondents, argued that for 
the more effective and convenient enjoyment of the house it might be necessary 
“to give the tenant something-more than what is included in the subject-matter of the 
suit, That may be so. But the answer to this is that there is nothing in section 33 
which empowers a Gourt to make an order in respect of properties not included in 
the suit before it. 
In the result, the Givil Miscellaneous Second Appeal is allowed with costs. 
The defendants will be entitled to buy only the property included in the suit. The 
application is remanded to the trial Court in order that the value of the property 
included in the schedule to the plaint which alone I consider the defendants are 
entitled to buy may be determined. 
V.S. Appeal allowed. 
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IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 


PRESENT :—MR. Justigg SATYANARAYANA RAO AND MR. JUSTICE VISWANATHA 
SASTRI. 


The Commissioner of Income-tax .. Applicant™ 
D 


Messrs. Maddi Venkatasubbayya and Vellanki Venkata- 
ratnam .. Resbondents. 


Income-tax Act (XI of 1922), sections 2 (1) (b) and 4 (3) ie esata income— T ni— Merchant 
purchasing standing crop of tobacco and selling produce after ing u and making a proftti—Profit se 
meds if exempt from taxaiton. 

A cultivating owner or tenant of land who sells a standing crop or the produce after harvest 
derives his income from his land by agriculture. The landholder or lessor, who receives his rent 
‘either in Kind or in cash from his tenant, derives income from his land by agriculture, though the 

person who actually ploughs and tills the land is the tenant. Buta aen aa who purchases the 
standing crop and harvests and sells the produce and makes a profit, derives profit from his contract 
of at an advantageous price and resale of the produce at a higher price. The land is not 
the direct or immediate or effective source of his income. Agricultural income cannot be said to 
accrue to every person into whose hands the produce of the land passes. It is only the owner, land- 
lord or ryot or persons having a derivative interest in the land from these persons that can be said 
to “derive” income from the land by the performance of agricultural operations on it. 


Tne burden is upon the assessee who claims exemption under section 4 (3) (viš) of the Income- 
tax Act to prove that the income is agricultural income. Where a merchant who is not a landholder 
or a ryot or a lessee of the land on which tobacco crop is standing purchases the standing crop of 
tobacco from iad ir ae eect raised it, harvests the tobacco, cures and sells it in the market 
and carns a profit, his income {s not ‘agricultural income” within the meaning of section 2 

1) (b) of the Act, and exempt from taxation under section 4 (3) (vili) of the Income-tex Act. 
ce the standing crop passes from the ownership of the cultivating tenant to that of the trader who 
purchases it, it loses the quality of cultural at that point and any profit made by the 
trader thereafter by a sale of the uce at a higher price than his cost price would be a business 
profit. Any pruning and ploughing operations that the trader might have carried out would be 
only ancillary operations of an unsubstential character. 

Gase referred to the High Gourt by the Income-tax Appellate Tribunal under 
section 66 (1) of the Indian Income-tax Act 1922, (Act XI of 1922) as amended 
by section 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 1939) in 66 
R.A. 132 (Madras) of 1947-48 on its file for decision. 


C. S. Rama Rao Sakib for Applicant. 

M. Subbaraya Aiyar for Respondents. 

The Judgment of the Gourt was delivered by 

Viswanatha Sastri, J.— The question referred to us is as follows :-— 

‘‘ Whether in the circumstances of the case the Tribunal was right in holding that the sum 
of Rs. 7, was ‘agricultural income’ within the meaning of section 2 (1) (b) of the Act and 
exempt taxation under section 4 (3) (vili) of the Indian Income-tex Act?” 

The facts are briefly these. The assessee, a firm of merchants, purchased 
a standing crop of tobacco on an area of 93 acres 12 cents for Rs. 13,833 in January, 
1943, from the person who had raised the tobacco on the land. The tobacco was 
harvested, cured and sold in the market by assessee before 21st March, 1949, for 
Rs. 33,498. The plucking. of the ripe leaves, the pruning and flue curing the 
harvested tobacco were all done by the aasessee firm. It is also stated that there 
was some sort of ploughing on the land by assessee. The curing of tobacco is said 


to be a process which is ordinarily employed by a cultivator of tohacco to render 
it fit for sale in the market. 


The assessee was not a landholder or a ryot or a lessee of the land on which 
the tobacco crop stood. The tobacco plants had been raised on land by its owner 
or lessee and they had reached such a of a maturity as to render them sale- 
able as standing crops to tobacco merchants in the locality. We may observe 
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that it is not uncommon for merchants and traders in agricultural produce to pur- 
chase standing crops of tobacco, sugarcane, groundnut, etc., when the crop is ready 
or nearly ready for harvest. The purchaser in such a case may have to do some 
pruning work with reference to the crops as in this case and then cut the crops and 
market the produce. The operation said to have been performed by the purchaser 
in the present case were evidently performed with the consent of the person who 
raised the standing crop. They are incidental to reaping the fruits of the purchase. 
The Income-tax Officer and the Appellate Assistant Commissioner held that a 
part of the profit of the assessee realised by the sale of the tobacco, namely, Rs. 7,500 
was derived from non-agricultural sources or operations and therefore liable to 
income-tax. The Appellate Tribunal held that the entire profits of the assessee 
from the tobacco dealer calculated in the sum of Rs. 12,000 was agricultural income 
and was exempt from income-tax under section 4 (3) (viii) of the Income-tax Act. 
The Commissioner of Income-tax disputes the correctness in law of the decision 
of the Appellate Tribunal. Hence this reference. 


The burden is upon the assessee who claims exemption from tax under sec- 
tion 4 (3) (viii) of the Income-tax Act to prove that the income is “ agricyltural 
income ” as defined in the Act—see Raja Mustafa Ali Bhan v. Commissioner of Income- 
tax}. Itis true, as pointed by the learned advocate for the assessee, that the exemp- 
tion is conferred by the Act upon a particular kind of income and it does not depend 
on the character of the recipient. ‘‘ Agricultural income ” as defined in the Act 
is exempt from tax even though it can be brought under one or the other of the heads 
of income set out in section 6 ofthe Act. Agricultural income has been held not 
to be assessable as business profits merely because the recipient of the income is 
a money-lender who has lent monies on a mortgage with possession and is receiving 
the rents and profits of agricultural land in lieu of interest on the loan. This is 
settled by the decision of the Judicial Gommittee in Commissioner of Income-tax v. 
Str Kameshkwar Singh* and Raja M ha Ali Bhan v. Commissioner of Income-tax!. But 
it has to be observed that the rent of agricultural income received by a usufructuary 
mortgagee is agricultural income not because he isa usufructuary mortgagee 
but because being a usufructuary mortgagee he has gone into possession of the 
land and received rent as such. The mortgagee who receives rent receives it in 
the character of a person who has interest in the land and who is entitled to posses- 
sion thereof. Therefore the income he receives in lieu of the interest on the loan 
is considered to be agricultural income. We, however, consider that this line of 
argument is not of assistance to the assessee in the present case. 


It is agreed that the land on which the tobacco crop was raised was assessed to 
land revenue and was used for agricultural purposes. cincome of the assessee was 
obviously not “ rent ” or “ revenue ” derived from such land within the meaning of 
section 2 (1) (a) of the,Act. The only question is whether it is “ income derived 
from such land by agriculture’ within the meaning of section 2 (1) (b) (1) of the 
Act. The owner of the land or of an interest therein, be he the landlord, ryot, 
lessee or usufructuary mortgagee has an interest in the land and derives his income 
from the land. He may actually cultivate the land or he may receive the rent 
from cultivating tenants. In either case, the rent is the immediate and effective 
source of income and if the rent is derived from agriculture, the exemption from 
tax is attracted. Section 2 (1) (a), (b) (ii) and (iii) and fc) of the Act clearly indicate 
that the persons entitled to exemption are the persons fallmg within the following 
categories :—The owner who lets agricultural land to cultivating tenants for a 
stipulated rent ; the owner of agricultural land in which the tenant has a permanent 
right of occupancy with liability to pay a fixed rent or revenue ; the owner of agri- 
cultural land who cultivates it himself, the lessee of such land; an occupancy 
tenant of such land having.a permanent tenancy with liability for a fixed rent ; 
a usufructuary mortgagee of the interest of the owner, landholder or tenant of such 
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land as the case may be; a sub-lessee ; and persons occupying a similar position. 
The argument of the assessee’s learned counsel is that section 2 (1) (6) (1) which 
alone falls to be considered in the present case is so wide in its scope as to be appli- 
cable to profits derived by a merchant who purchases a standing crop and sells 
the produce after harvesting it. It is said that such profits constitute an income 
“ derived from land by agriculture ”. A cultivating owner or tenant of land who 
sells a standing crop or the produce after harvest, derives his income from his land 
by agriculture. The landholder or lessor who receives his rent either in kind or 
in cash from his tenant, derives income from his land by agriculture, though the 
person who aciually ploughs and tills the land is the tenant, A merchant who 
purchases the standing crop derives profit from his contract of purchase at an advan- 
tageous price and resale of the produce at a higher price. The land is not the 
direct or immediate or effective source of his income. Agricultural income cannot 
be said to accrue to every person into whose hands the produce of the land passes. 
It is only the owner, landlord or ryot, or persons having a derivative interest in the 
land from these persons that can be said to “ derive ” income from the land by the 
performance of agricultural operations on it. A merchant who purchases the 
standing crop appears on the scene when the crop is ripe or nearly ripe for harvest, 
and pays a price for the commodity in which he is trading. No doubt he has a 
right to enter upon the land to preserve the crop, to tend it and harvest it but he 
has no right or interest of any kind in the land itself nor has he any right to the 
exclusive possession of the land for any period. Growing crops are movable pro- 
perty under section 3 of the Transfer of Property Act and section 2, clause (9) of 
the Registration Act. See also definition of immoveable property in the General 
Clauses Act. In English law a sale of growing crops is regarded as sale of chattels. 
The purchaser of a standing crop differs from the purchaser of harvested crops 
only in this; that the former has a right to enter upon the land to attend to the 
crop and cut it when it is ripe for harvesting. He is in the position of the holder 
of a “ licence ” within the definition of that term in section 52 of the Indian Ease- 
ments Act. The purchaser whether of standing crop or of the harvested proauce 
derives his profits as a trader or merchant from the purchase and resale of the produce 
in the market and does not derive the profit from the land in which ex concessi he 
has no interest. 


In Premier Construction Company, Limited v. Commissioner of Income-tax1, the Judicial 

Committee observed :—- 
“In their Lordships’ view the principle to be derived from a consideration of the terms of the 

Income-tax Act ard the authorities referred to is that where an assemee receiyes income not itself of 


a character to fall within the definition of agricultural income contained in the Act, such income does 
not assume the character of agricultural income by reason of the source from which it is derived.” 


If the contention in the present case is to prevail, a trader in grains, cereals or other 
produce who purchases a standing crop ready to be harvested and sells the standing 
crop at a profit to another merchant, his profit is exempt from income-tax, even 
though he has no interest of any kind in the land on which the crops stand. Neither 
he nor his tenants or servants ever performed any agricultural operation on the land. 
The assessee carned a profit by the sale of the tobacco at a price over and above the 
cost price paid for the standing crop and the expenses incurred in harvesting and 
curing the tobacco. The pruning and the ploughing operations were ancillary 
operations of an unsubstantial character and were conducted under an arrangement 
with the person who raised the crop. Once the standing crop passed from the 
ownership of the cultivating tenant to that of the trader who purchased it, it lost 
the quality of agricultural income at that point and any profit made by the trader 
thereafter by a sale of the produce at a hiker price than his cost price would, 
in our opinion, be a business profit. The direct source of the assessee’s income was 
the purchase and sale of the produce at an advantageous price. The mere fact 
that the thing purchased was standing crop rather than any other chattel would 
not make the profit derived from the operation of buying and selling anything 





1. (1948) 2 M.L.J. 466: 1948 I.T.R. 380 at 984 (P.G). 
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else than a business profit. Rent, revenue or income derived from land by agricul- 
ture in section 2 has reference to the rent, revenue or income derived by a person 
having some interest in land and by virtue of the fact that he is the owner of that 
interest. A profit accruing to a firm of merchants having no intercst in land but 
having a mere licence to enter upon land and gather the produce as incidental 
to a transaction of purchase of standing crops, by, a sale of the crops after harvest, 
differs radically in its character from income derived by way of rent or revenuc 
or by the performance of agricultural operations by a person having an interest 
thertin as owner, tenant or mortgagee with possession etc. The profit in this case 
is derived, as we have already stated by entering into contracts for the purchase 
of a commodity and by the resale of that commodity for a higher price. The fact 
that the moveable property now in question springs from or is the product of, agri- 
cultural operations carried out by the owner, or tenant of agricultural land, does 
not lead to the conclusion that the profit of a trader who has no interest in the land. 
but who buys and sells the moveable property in the course of his trade is “ agri- 
cultural income” as defined in the Act. A fruit merchant may purchase only the 
produce of an orchard belonging to another and a timber merchant may purchase 
only the trees planted by the owner of the grove. In these cases he gets the right 
to gather the fruits or the timber on the land but the profit realised by the merchant 
on a sale of the commodity is not agricultural income derived from land but is 
business profit. 


In Commissioner of Income-tax v. Yegappa Nadar1, this Court held that income 
earned by a person who held a licence to tap toddy from trees belonging to Lcensors 
and who sold the toddy extracted by him at a profit was non-agricultural income, 
though if the same income was earned by the owner or the lessee of the land on 
which the trees grew, it would be agricultural income. The learned counsel for the 
Commissioner of Income-tax referred us to the decision of the Judicial Gommittee 
in Commissioner of Incoms-tax v. Kamakshpa Narayan Singh?, which decided that interest 
on arrears of rent payable in respect of land used for agricultural purposes was not 
agricultural income within section 2 (1) of the Income-tax Act. It was held that 
the interest was neither rent nor revenue derived from the land. The relationship 
between the tenant who executed the bond for arrears of rent with interest and the 
landlord was held to be that of a debtor and creditor. There is however one obser- 
vation of the Judicial Gommittee which might be helpful in connection with the 
present case. Their Lordships while holding that interest on rent was revenue 
derived by the landholder, went on to hold that it was not revenue ‘ derived’ from 
land. They observed :— 


“The word ‘derived ’ is not a term of art. Its use in the definition indeed demands an enquiry 
into the of the product. But the enquiry should stop as soon as the effective source 
is discovered. the treo of the interest, And indeed appears in the second degree, 
but the immediate and effective source is rent, which has suffered the accident of non-payment.” 


Here also the land indeed appears in the history of the trading operations of the 
assessee but it cannot be said to be the immediate or the effective source of the 
income made by the assessee firm. The immediate and effective source was the 
trading operation of purchase of the standing crop and its resale in the market 
after harvesting the produce at an advantageous price. 


For these reasons we hold that the sum of Rs. 7,500 was not exempt from 
liability to assessment to income-tax and that the answer to the question referred 
to must be in the negative and against the assessee. ‘The assessec s pay Rs. 250, 
the costs of the Gommissioner of Income-tax on this reference. 


V.S. Reference answered against ths assesses. 


—— 


n (1927) 53 M.LJ. 666: LLR. 50 Mad. is nee 2 M.L.J. 447 : 1948 I.T.R. 925 
3. As). s 
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IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 


PRESENT :— Mr. P. V. RajJAMANNAR, Chief Justice AND MR. JusTice BALA- 
KRISHNA AYYAR. 


Kallumattam Thippaswami, ninor by next friend and father, 
Rudrayya .. Petttroner.* 


Constitution of India (1950), Article 296—Scope of—Adandartms when can be issued. 


Article 226 of the Constitution should not be construed so as to replace the ordinary remedies 
by way ofa suit and application available to the litigant under the general Jawof the lan Direct- 
tions in the nature of a writ of mandamus not issue under this Article except to a public, 
a quasi-public body or officer which is under an obligation, statutory or otherwise to do or refrain 
from doing anything which is likely to interfere with the rights of persons. Where the ordinary 
remedy of a person is by way ofa suit and an application for injunction in the ruit, the fact that the 
Court in which the suit should have been filed is closed for the summer recess would not render 
Article 226 applicable. 

Petition praying that in the circumstances stated in the affidavit filed there- 
with the High Gourt will be pleased to issue directions directing the respondents 
to forbear from cutting the trees standing in S. Nos. 679, 685 and 687 in the village 
of Vidapanakal, Gooty taluk, Anantapur District, and from removing the timber 
from the said lands. 


O. Chinnappa Reddi and P. Ramakrishnan for Petitioner. 


The Order of the Court was made by 
The Chief Fustice—This is an application purporting to be under Article 226 
of the Gonstitution at the instance of a minor by his guardian for directions in the 
nature of a writ of mandamus directing the respondents to forbear from cutting the 
trees standing on certain survey numbers in a village and from removing the timber 
from the said lands. In our opinion, Article 226 of the Constitution should not be 
construed so as to replace the ordinary remedies by way of a suit and application 
available to the litigant under the general law of the land. Directions in the nature 
of a writ of mandamus should not, in our opinion, issue under this article except 
to a public, a quasi-public body or officer which is, under an obligution, statuto 
or otherwise, to do or refrain from doing anything which is likely to interfere wi 
the rights of persons. In this case, it is admitted that ordinarily the remedy of the 
petitioner would be by way of a suit and an application for injunction in the suit. 
The fact that the District Gourt of Anantapur in which the suit should have been 
filed is closed for the summer recess oul not render Article 226 applicable. It 
was admitted by learned counsel for the petitioner that before the Constitution, 
the petitioner would have had no remedy. We are clearly of the view that Article 
226 does not confer a new 1emedy in cases like this where there was no remedy 
before the Constitution. If the petitioner is aggrieved by the action of the res- 
po he may have now no remedy by way of injunction but he will certainly 
ve his remedy by way of damages for any unlawful action that may be done by 
the respondents. We think that the application is not maintainable under Article 
226. 


"Our jurisdiction under clause 17 of the Letters Patent was also invoked. But 
that clause does not enable us to pass any order against a third party which should 
ordinarily be passed only in a regular suit or other proceeding instituted in a come 
petent Court. 

The application is therefore dismissed. 


V.S. Application dismissed, 


LE 


* C. M. P. No. 5771 of 1951. 2oth April, 1951. 
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IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 


PRENT :-—Mnr. Justice SATYANARAYANA Rao AND Mr. Justice VISWANATHA. 
SASTRI. 


The Commissioner of Excess Profits Tax, Madras .. Applicant* 
D. 
Jivaraj Topun and Sons, Madras .. Respondent. 


Excess Profits Tax Act (XV of 1940), section 13-—Nolice under if can be-issued after a partition to one of 
the persons who was a member of the joint family 1m respect of profits of the joint famiy business for tha chargeable 
penod—Lacuna in the Act. 7 


In the case of an undivided family which has ceased io exist it cannot be said that any member 
of the family who once belonged to that family when it was joint is liable under the Excess Profits 
Tax Act to pay the tax in respect of the profits of the business which was once owned by the undi ided 
family, for under Mitakshara Hindu Law no member of the family is entitled to treat the income of 
the family as his exclusive income or even to assert that he was entitled to any particular share, pees 
the position is different under the Dayabhaga Law. Therefore the person to whom notice should 
go must necessarily refer, in the case of an undivided family to the undivided family eng ed in. 
the business the profits of which are sought to be charged under the Act. In such a case, if the iamily 
continues to be joint a notice or requisition may be addressed to the manager or any adult male 
member of the family. Ifthe business was once a business owned the joint family and it is the 
profits of that business during the c le accounting periods t are sought to be charged 
and assemed under the Excess Profits Tax Act, and if by the time the notice 1s issued the joint 
family ceased to exist there isno provision under the Actto assess the undivided family which has 
become defunct and there is no procedure by which service of notice requiring the undiviced family 
to submit a retum can be effected. Itisnodoubt a lacuna in the Act. Accordingly proceedings 
under the Act cannot be initiated against the undivided family by issuing notice on a member of 
the disrupted family. 

It cannot be said that the entity which is taken as the basis for asscsrment is a business under 
the Excess Profits Tax Act and not a person owning or carrying on the busines and that assca- 
ment can be made on a notice on any member of the family to which the business once belonged. 


Case referred to the High Court by the Income-tax Appellate Tribunal 
under section 66 (1) of the Income-tax Act, 1922 (Act XI of 1922) as amended by 
section 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 1939) in 66 R.A. 
Nos. 171, 172 and 173 of 1947-48 (M), E.P.T.A. Nos. 705, 706 and 707 of 1946-47. 


C. S. Rama Rao Sab for Applicant. 
KR. V. Ramachandra Ayya and S. Thyagaraja Iyer for Respondent. 
The Judgment of the Court was delivered by 


Satyanarayana Rao, F.—Under section 66 (1) of the Income-tax Act read with’ 
section 21 of the Excess Profits Tax Act, at the instance of the Gommissioner of 
Excess Profits Tax, the Income-tax Appellate Tribunal has referred to us the 
following question : 

** Whether on the facts and in the circumstances of the case the Tribunal’s decision that the pro- 
ceedings initiated under the Excess Profits Tax Act against the Hindu undivided family by issuing 
notice on 8th August, 1944, on a member of the disrupted family and assessing the family’s mccme 
to excess profits tax th ition and disruption having been accepted by the department on 
18th March, 1949—was valid in law?” 

The assessee is a Hindu undivided family, oiz., Messrs. Jivaraj] Topun and Sons, 
Madras. The ble accounting periods with which we are concerned in 
this reference are (1) from 1st September, 1939 to 11th November, 1939; (2) from 
rath November, 1939 to 30th October, 1940 ; and (3) from gist October, 1940 to 
4th October, 1941. A notice under section 13 of the Excess Profits Tax Act was 
served on Tricumdas Jamnadas to file a return under the Act. In reply to that 
notice Jamnadas J. Topun submitted a nil return on 5th October, 1944, in which 
it was stated that the family became divided on 4th October, 1941 and that the 
Hindu undivided family which is treated as an assessee by the revenue authorities 
was no longer in existence. The partition put forward has been accepted by the 
department and there is no dispute now regarding it. The excess profits tax officer 
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did not accept the nil return, but completed the assessment on the footing that the 
business was the business of a joint family and that the notice issued under section 
13 and served on a member of one of the groups that came into existence after the 
Partition was valid. On appeal, however, the Appellate Assistant Gommissioner 
disagreed with this view and set aside the assessment, which was confirmed on a 
` further appeal by the Appellate Tribunal. The view taken by both the authorities 
was that as the undivided family ceased to exist on the date on which the notice 
was issued there was no basis for calling upon one of the members of the joint family 
“ which once existed as such to submit a return with reference to the business of the 
undivided family. It was pointed out by the Appellate Tribunal that section 63 
of the Income-tax Act which provides for service of notice and which is also a provi- 
sion made applicable to proceedings under the Excess Profits Tax Act could 
not be applied to a case where the undivided family ceased to exist on the date 
of the notice. Hence this reference, 


Mr. Rama Rao Sahib, the learned counsel for the Excess Profits Tax Commis- 
sioner, argued that the scheme of the Excess Profits Tax Act is that itis the business 
that is treated as assessable to tax and as thére is no time limit within which an 
assessment could be made under the Excess Profits Tax Act, unlike the Income-tax 
Act, even if the business had ceased as there was a Partition between the members 
of an undivided family, it was open to the authorities to assess the profits of that 
business under the Act by serving a notice on any member of the family to which 
the business once belonged. He drew our attention to the several provisions of 
the Act in support of his contention. Section 4 of the Act is the charging section 
and it does not, in terms, refer to a person as being the assessee in r t of the 
profits of the business. But it would be noticed that the proviso a section 
refers to section 4 (3) of the Indian Income-tax Act and the body of the section 
itself refers to the assessment in respect of any business to which the Act applies 
to be charged, levied and paid on the amount by which the profits during any 
chargeable accounting period exceed the standard profits. The word “ paid ” 
in the context can only refer to a person and it is an indication that the Act con- 
templates assessment of the tax on a person though on the basis of the profits from 
the business. This view, to some extent, receives support from section 5 of the 
Act which states that the Act is to apply to every business of which any part of the 
profits made during the chargeable accounting period is chargeable to income 
tax under the provisions of sub-clause (i) or sub-clause (i) of clause (b) of sub- 
section (1) of section 4 of the Indian Income-tax Act, 1922 or of clause (c) of that 
sub-section. No doubt the basis of the assessment is not the receipt of the profits 
but the accrual whether it accrued to a resident or non-resident and whether the 
accrual was within or without British India. But here again it assumes that the 
assessment is on the person on the basis of accrual taking into consideration residence 
and non-residence and accrual within and without British India, in the same 
manner as under the Indian Income-tax Act. No doubt section 8 which provides 
for successions and amalgamations does not very much help us to decide the point, 
as it provides only for the manner of computing the standard profits in the cases 
‘Of successions and amalgamations of businesses. The point however is put beyond 
doubt by section 14, sub-section (1) of the Act which provides for assessment of the 
tax after the return is submitted in pursuance of a notice issued under section 13 
of the Act. It requires that the Excess Profits Tax Officer, after completing the 
assessment should furnish “a copy of such order (that is the assesament order) 
to the person on whom the assessment has been made”. Sub s ction 2 of that 
section imposes the liability to pay on the person carrying on the business in that 
period. Under sub-section (3) if the business is carried on jointly during the charge- 
able accounting period, the assessment should be made upon the persons jointly 
and in the case of a partnership it should be in the name of partnership. Under 
sub-section (4) if a person could be assessed either solely or jointly with other person 
Or persons, in case of his death, the assessment may 2 made on his legal repre- 
sentative either solely, or jointly with the other person or persons. The provisions 
of this section therefore lace the matter beyond doubt that the assessment of the tax 

22-8 
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ison the person in the same manner as under the Income-tax Act. No doubt 
-under the Income-tax Act the computation of the tax is on the basis of the income 
derived by a person from various sources, while under the Excess Profits Tax Act 
it is on the profits of a business of the person. A similar argument was 
considered by Viscount Finlay in Moore (H. M. Inspector of Taxes)! at pages 285 
and 286. It was argued there also on behalf of the Crown that the excess profits 
duty was a tax upon the business itself as distinguished from the person who owns or 
carries on that business. It was urged in support of that contention in that case 
that the business was continuous and the profits of that business were taken as the 
basis for assessing the tax under the Act and therefore it was argued that the assessee 
under the Act was the business and not the person owning it. This argument was 
met by Viscount Finlay at page 286 in the following passage : 

“It is quite true that the statute imposing the excess profits duty treats the busines as conti- 
aamua rae ted pas As its name denotes, the excess profits duty is charged in respect of the excess 
of the profits yiel by any business after the outbreak of war as compared with its yield before the 
war. business is ed as remaining the same, although the person by whom it is carried on 
may have changed. is is consistent with the popular conception of a business asa thing which 
may exist for a century or more while the persons through whose hands the business may have changed. 
over and over in from generation to generation by transmission or transfer, and it cannot be 
disputed that conception of the business as an entity which continues is correct. But though for 
this purpose the business is treated as continuous, the essential incidence of the tax is upon the 
by whom it is conducted at the time in question. Just.as a rate is imposed u the occupant in res- 
pect of the house, so income-tax and super-tax are imposed upon individuals in respect of the busi- 
ness. The yield of the business during any particular period depends upon the amount of profit which 
is got from it hy the person carrying it on for he thne being, and this must largely d d upon his 
personal qualities. The profits are not earned by the business, they are earned A p who 
carried it on”. 

There is no reason therefore for accepting the extreme contention u by. 
Mr. Rama Rao Sahib on behalf of the Excess Profits Tax Gommissioner that the 
entity which is taken as the basis for assessment is a business under the Excess Profits 
Tax Act and not a person owning or carrying on the business. 


The next contention of Mr. Rama Rao Sahib is based upon the language 
of section 13 of the Act. His argument is that the language of section 13 is wide 
enough to justify the notice on any member of the family which carried on business 
during the chargeable accounting periods even though the family as a unit had 
ceased to exist by the time the department came to issue the notice under that 
section. Under section 21 of the Act some sections of the Income-tax Act were 
made applicable to this Act but those sections do not include section 25-A of the 
Income-tax Act which continues the joint family as a unit for ihe purposes of assess- 
ment notwithstanding disruption of the family, subject to certain limitations, It 
is the absence of this provision that is strongly relied on by the Appellate Tribunal 
and also by the learned counsel for the respondent, the assessee in this case. The 
absence of such a provision in the Excess Profits Tax Act would undoubtedly have 
the effect of making it practically impossible for the Excess Profits Tax authorities 
to assess to tax the business of an undivided family if it had ceased to exist by the- 
time the notice under section 13 came to be issued, unless Mr. Rama Rao Sahih’s 
contention is well founded. : 


A ‘person’ as defined under the Act includes a Hindu undivided family. 
Vide section 2, sub-section (17). The person, therefore, referred to in section 13 
must be interpreted to mean in the context cither an individual who carries on 
business in the case of a business owned only by an individual and an undivided 
family in case the business was carried on by an undivided family as a unit. If so, 
the section would require that the notice should issue to a person whom the 
authorities believe to be engaged in any business to which the Act applies or to 
have been so engaged during any chargeable accounting period ; or to be other-- 
wise liable to pay excess profits tax ; and the object of the notice is to require such 
person to furnish within a stated time a return in the prescribed form of the profits 
of the business and the standard profits of the business as computed in accordance 
with the provisions of the Act. This practically is the first step in the initiation of 
a ee 


I. 12 T.C. 266. : 
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the ee e htg assess profits to tax under the Act. In the case of an undivided 
family which ceased to exist it cannot be said that anv niember of the family 
who once belonged to that family when it was joint is liable under the Act to pay 
the tax ir respect of the profits of the business which was once owned by the un- 
divided family, for under Mitakshara Hindu law no member of the family is entitled 
to treat the income of the family as his exclusive income or even to assert that he 
was entitled to any particular share, though the position is different under the 
Dayabhaga law. ‘Therefore it follows that the person to whom notice should go 
must necessarily refer, in the case of an undivided family, to the undivided family 
engaged in the business, the profits of which are sought to be charged under the 
Act. In such a case, if the family continues to be joint, there is no diffculty because- 
under section 63 of the Income-tax Act which is made applicable to proceedings 
under the Excess Profits Tax Act, a notice or requisition in the case ofan undivided. 
family may be addressed to the manager or any adult male member of the family. 
But that again assumes that the family as a unit continues to exist as such without 
division and that there was either a manager or an adult male member of that 
family on whom service of the notice contemplated by section 13 could be effected. . 
If the business was once a business owned by the joint family and it is the profits. 
of that business during the chargeable accounting periods that are sought to be 
charged and assessed under the Excess Profits Tax, and if by the time the notice 
is issued, the joint family ceased to exist there is no provision ,under the 
Act to assess that undivided family which has become defunct and there is no. 
procedure’ by which service of notice requiring the undivided family to submit a 
return can be effected. It is no doubt a lacuna in the Act and the result may be 
unfortunate from the point of view of the department. But it cannot be helped as 
we have to construe the language of the scction as it stands and it is not open to 
us‘to fill up the gaps in the legislation with a view to catch the profits of an 
assessce like the present, who taking advantage of the omission in the Act escapes 
assessment, i 


We think therefore that the view taken by the Appellate Tribunal is correct 
and the question referred to us must be answered in favour of ihe respondent and 
against the Gommissioner. As the respondent has succeeded in this reference, 
he is entitled to his costs which we fix at Rs. 250 payable by the Gommissioner. 


K.S. — 





Reference answered tn 
Jazour of the assesses. 


IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
PRESENT :—Mnr. Justice Govinpa MENON. 
Parol Abu Packer alias Pakker : .. Appellant * 


U. 
Pokkyarath Sivasankara Kurup .. Respondent, 
Cim! Procedurs Code (V of 1908), section 51—Order for arrest without notice to fudgnent-debtor—Legalty 


Before an order for arrest is made under section 51 of the Civil Procedure Code, the judgment- 
debtor should be given an opportunity of showing cause why he should not be arrested. Hence an 
order for arrest ar ile judgment-debtor without any notice being given to him at all cannot be justi- 
fied in view of the provio to section 51 of the Civil Procedure Cade. i 


Appeal against the order of the District Court, North Malabar, dated roth 
July, 1950, in A.S. No. 191 of 1950 (R.E.P. No. 112 of 1950 in O.S. No. 390 of 
1940, District Munsif Gourt, Taliparamba). 

S. Venkatachala Sastri for Appellant. . 

K. Kuttikrishna Menon and V. Balakrishna Eradi for Respondent. 

The Gourt delivered the following 


JuDoMENT.—It is clear that before the appellant was ordered to be arrested, 
no notice was given ta him and therefore the order of the learned Judge to the. 
Se 


*A. A. A. O. No. 218 of 1950. a7th April, 1951. 
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effect, viz., “ means proved, arrest by 6th June, 1950 ” cannot be justified in view 
-of the proviso to section 51 of the Civil Procedure Gode, which lays down that where 
the decree is for the payment of money, execution by detention in prison shall 
not be ordered unless, after giving the judgment-debtor an opportunity of showing 


_ cause why he should not be committed to prison, etc. So it is evident that before 


an order for arrest is made, the judgment-debtor should be given an opportunity 
-of showing cause why he should not be arrested. The preamble to the District 
Munsif’s order clearly states that the respondent has been given no notice at all. 
Such being the case, the order appealed against is unsustainable and has to be 
set aside. I therefore set aside the orders of the lower Gourts and remand R.E.P. 
No. 112 of 1950 to the trial Court for restoration to its original number on the 
file and disposal, after giving notice to the respondent, expeditiously. As this 
point was not taken in the lower Gourt, nor even in the grounds of appeal to this 
‘Gourt, I direct each party to bear his own costs in this second appeal. 


V.S. == - Appeal allowed. 


[FULL BENOH]. 
IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 


“PRESENT :—Mr. P. V. RAJAMANNAR, Chief Justice, MR. JUSTICE VISWANATHA SASTRI, 
AND MR. JusTiog PANGHAPAKESA AYYAR. 


Babburu Basavayya and others .. Petitioners * 
v. 
Babburu Guravayya and others .. Respondents. 

Civil Procedura Code (V of 1908), Order 20, rules 18 and 12—Siat for partition by a member of a joint 
Hindu family—Prelimnary decree—No direction as to future anit bl application for enquiry into 

future profits and final decres for the share of such profits—Power of Court to ordsr. 

A suit for partition by a member of a joint Hindu family is substantially a suit for an account 
of the joint family properties on the date of the suit as well as all the profits received by the manager 
since that date, so that the profits should also be divided and his proper share given to hm. A parti- 
tion suit in which a preliminary decree has been passed is still ge eee suit anc the mgbts of the 
parties have to be adjusted as on the date of the final decree. e lai inary decree determines 
only the moieties of the respective parties and there are other matters like the realisation of common 
outitandings, the discharge of common liabilities, the distribution of the profits of the properties 
realised pending the suit etc., which have to be considered and decided before an equitable final par- 
tition can be effected. Even after the passing of the preliminary decree it is open to the Court to 


give appropriate directions gat all or any of these matters swo motu or on the PANRERE of the 
jes. er 20, rule 18, Civil ure Code, does not prohibit the Court frem issuing such 


‚directions after the stage of a preliminary decree. j 
The claim of a plaintiff suing for partition and his share of the profits accruing frcm the lands 
ding suit is not, properly speaking, a claim for ‘‘mesņe profits” and Order go, rule 12, Civil . 

ure Code, has no application to such a case. 


Ghulwsam Bibi v. Ahamadsa Rowther, (1918) I.L.R. 42 Mad. 296, overruled. 
Petition under section 115 of Act V of 1908, praying the High Court to revise 
the order of the District Gourt, Nellore, dated 9th July, 1948, in I.A. No. 83 of 1947, 
in O.S. No. 11 of 1942. 
K. Umamaheswaram for the Petitioner. 
T. Venkatadni, K. Ramachandra Rao, C. A. Vaidhialingam and Y. Rami Reddi for 
Respondents. 
| The Gourt delivered the following 
JupcmenT.—The plaintiff, here respondent, obtained a liminary decree 
-for partition of joint, a properties and, later on, during the pendency of the 
partition suit, applied in I.A. No. 83 of 1947 for an enquiry into the profits òf the 
properties realised by the defendanis subsequent to the institution of the suit and 
a final decree for his share of such profits. The defendants opposed the appli- 
ation on the grounds there was no prayer in the plaint for the recovery of such 
ay 


* C.R.P. No. 1695 of 1948. ' and February ,195!. 
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rofits and that ihe preliminary decree passed in the suit did not direct an i 
a the same. . The Gourt below held that these objections though well founded 
in fact were untenable in law and by its order dated gth July, 1948, posted the 
case for an enquiry into the merits. This Civil Revision Petition is filed against 
the order of the Court overruling the objections of the defendants. 


In Ghulusam Bibi v. ‘Ahamadsa Rowther Ayling and Krishnan, JJ. held that ifa 

imi decree in a partition suit either ‘ intentionally or inadvertently ” 
omitted to direct an enquiry into future profits a subsequent application for direct- 
Ing such an enquiry was incompetent and the Court had no power to pass a final 
‘decree awarding such profits. This decision goes the whole length of the petitioner’s 
contention but its correctness has been questioned in later decisions of this Gourt 
and in the'arguments before us. 


It is necessary at the outset to distinguish between three different types of cases 
in which a question of profits or meme profits might arise. (1) Suits for ejectment 
‘or recovery of possession of immoveable property from a person in possession with- 
out title, together with a claim for past or past and future mesne profits. (2) Suits 
-for partition by one or more tenants-in-common against others with a claim for 


-his rights would have to be worked out on that basis. 


Order 20, rule 12, Givil Procedure Code deals with the first class of suits above 
‘referred to, while Order 20, rule 18 deals with the second and the third categories. 
In view, however, of the considerable reliance Placed on Order 20, rule‘12, Civil 
-Procedure Gode in Ghuluswn Bibi v. Ahamadsa Kowther!, in dealing with the right 
-of a plaintiff to profits accruing during the pendency of a partition suit, it is desirable 
to consider the scope of this provision. A claim for Possession and a claim for past 
mesne profits have been held to be based on different causes of action, at any 
rate, in the decisions of this Gourt. Order 2, rule 4, Givil Procedure Code however 
permits their joinder in one suit. There is a material difference between a claim 

‘for past and a claim for future mesne profits. Order 7, Tule 2, Civil Procedure 


' the date of instituting his suit. The objection is to avoid the multiplicity of liti- 
gation that would result if persons, unlawfully kept out of possession of their lands, 
were obliged to file suits every three years for mesne profits accruing after the insti- 
‘tution of a suit in ejectment and during its pendency in the original and appellate 


1. (1918) LR. 42 Mad. 295. 
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Courts. ‘But the plaintiff could not claim future mesne profits as a matter of right, 
the cause of action for such profits not having arisen to him at the date of the suit. 
Hence it is that the power of the Gourt to award mesne profits subsequent to the 
suit has been held to be discretionary and a mere omission, as distinguished from. 
a refusal, to grant future mesne profits asked for, has been held not to bar a fresh. 
suit for that relief, Doraiswami v. Subramania!, In re Ratheeswaram Ekanthalinga- 
swami*, Section 11 of the Court-Fees Act (as amended in Madras) requires pay- 
ment of Court-fee on future mesne profits only if the plaintiff desires to execute 
the decree awarding him such profits. The Judicial Gommittee interpreting the 
provisions of section 196 of the Grvil Procedure Code of 1859 and this Court, cons-- 
truing the corresponding provisions of Order 20, rule 12, held that whether a plaint 
contained or not a claim to future profits the Court had the power to grant them 
under these pa provisions. Fakharuddin Mohamed Ashan v. Official Trustee of 
Bengal? and Remgaswamy v. Subbamma*. When the se Saeco has expressly em- 
powered the Court to grant relief for future mesne profits, that is to say, in respect 
of a cause of action arising subsequent to the suit, there is no reason to circumscribe 
this power by importing a e Acaton that there must have been a specific pra 
in the plaint for the recovery of such unascertainable and unpredictable proñts. 
Future mesne profits could, we think, well be awarded as part of the general relief 
_o whéch a plaintiff is entitled. g 
The further question is whether this power to direct an enquiry into future 

mesne profits can be exercised early at the stage when a preliminary decree for 

osseasion is passed or ata later stage of the sutt. The contention of the petitioner- 
E on the decision in Ghulusam Bibi v. Ahamadsa Rowther*, is that the Givil Procedure 
Code provides only for one preliminary and one final decree, that the final decree 
has merely to work out the rights declared by the preliminary decree and that. 
if the prelimi decree has, to quote the language of Ayling, J., in that case 
“ intentionally or inadvertently omitted to direct an enquiry ” into future mesne- 
profits the final decree cannot award such profits. 


Ordinarily there would be one preliminary and one final decree but, as pointed. 
out in Kasi v. Ramanathan Chettiar, there is nothing in the Givil Procedure Gode 
which can be construed as a prohibition against the Gourt, in proper case, passing 
more than one preliminary decree and one final executable decree in a suit. The 
relevant provisions of the Gode and the earlier rulings of this and the other High 
Courts are reviewed in the judgment of Patanjali Sastri, J., with which we are in. 
respectful agreement. A judicial determination of the amount of future profits 
has to be made with reference to any one of the three events specified in Order 20, 
rule 12, sub-r®e (1) (e), whichever event first occurs. If a preliminary decree 
awarding possession contains a direction for enquiry into future mesne profits, 
the suit or that part of the suit relating to future mesne profits continues to be pocie 
and the decree-holder might move the Court to hold an enquiry and pass a 
decree awarding such profits without the necessity of filing an application within. 
the period prescribed by Article 481 of the Limitation Act. This is the effect 
of the decision in Ramasubramamta Pattar v. Karimbil Pati” and the Madras amendment 
of Order 20, rule 12(3). If, to use the language of Ghulusam Bibi v. Ahamadsa Rowther® 
the preliminary decree “intentionally omits”, that is to say, refuses to direct an- 
enquiry into future mesne profits, that decision will, subject to the result of any 
appeal, be binding on the parties in all the subsequent stages of the suit and no 
application can thereafter be made in the course of the suit for an enquiry into 
such profits. Wherea decree awarding possession is silent with regard to an enquiry 
into future mesne profits and the decree has not completely disposed of the suit 
which, for one reason or another, continues to be pending, there is nothing in the 
a ee a eet en ing Teaip ae 


1, (1918) 93 M-L-J. 699 : I-L-R. 41 Mad. 188 4.’ (1929) 53 Mad. 898 : 57 M.L.J. 728. 
(F. \s ore 3 TLR. t Mad. ago. i 
2. (1936) 71 M.L.J. 677 : LL.R. 1937 Mad. . (1947) 2 M.L. J. 523. 
284. 7. (1940) 1 MLJ.54: ILR 1940 Mad.. 
g. (1881) L.R.8 LA. 197 : I.L.R. 8Cal.178 972 (F.B.). l 
(P.C.). 
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Givil Procedure Code prohibiting the decree-holder from appplying to the Gourt 
during the pendency of such suit for an enquiry into future mesne profits or the 
Court from ordering such an enquiry. The Gourt may, in the exercise of its 
discretion, refuse an enquiry leaving the decree-holder to a fresh suit for such profits. 
If it does order an enquiry it is bound to incorporate the result in a final decree. 
Unlike Order 20, rules 1g and 16 and Order 34, rules 2, 4 and 7, Civil Procedure 
Code, Order 20, rule 12 is not mandatory and does not insist on a preliminary 
decree containing all the directions referred to in rule 12. ‘There is no express or 
implied prohibition in the Civil Procedure Gode against awarding possession and 
directing an enquiry into future mesne profits by successive adjudications in a pending 
suit though the normal and ordinary procedure would be to pass a preliminary 
decree awarding possession and also direct an enquiry into future mesne profits. 
Swaminatha Odayar v. Gopalaswami Odayar!. In any case an order directing an 
enquiry into future mesne profits passed subsequent to the preliminary decree but 
during the pendency of the suit, cannot be said to be without jurisdiction. 


We have dwelt at some length on the scope and effect of Order 20, rule 12, 
Civil Procedure Code, in view of the strong reliance placed on its terms by the 
learned Judges in Ghulusam Bibi v. Ahamadsa Rowther?, which, however, like the present 
case, was a suit for partition. We have already stated that Order 20, rule 12, 
relates to “ mesne profits ” in the sense in which that expression is defined in section 2, 
clause (12) of the Civil Procedure Gode. The claim of a plaintiff suing for partition. 
and his share of the profits accruing from the lands pending the suit is not, properly 
speaking, a claim for “ mesne profits” and Order 20, rule 12, Civil Procedure 
Code has no application to such a case. Order 20, rule 18 (2), Givil Procedure 
Code provides that if a partition of immoveable or moveable property cannot be 
conveniently made without further enquiry the Gourt may pass a preliminary 
decree : ; 

‘declaring the sights of the several parties interested in the property and giving such further 
directions as may be required.” 
In our opinion, this rule does ndt mean that all directions which may be necessary 
or proper to be given in a partition suit before a final decree is passed should be 
given at the stage of the preliminary decree itself. It may be necessary in a partition 
suit not merely to divide the properties but also to realise ouistandings, discharge 
common liabilities, sell properties not capable of easy division, direct different 
sharers to account for different periods of time in respect of profits of different 
properties, adjust equities between the parties and give directions from time to 
time to the commissioners appointed to divide the properties or take accounts. 
It is not reasonable to suppose that the power of the Court to give directions in 
respect of all or any of these matters must be exercised only at the time of passing 
the preliminary decree and is exhausted with the passing of that decree. If Order 20, 
rule 12 or the analogy of that rule is to be applied to suits for partition, as was done 
in Ghulusam Bibi v. Ahamadsa Rowther*, a direction for an enquiry into profits past 
or future, can be given only at the time when a decree for possession of the property 
is passed, that is to say, at the time of the passing of a final decree for partition 
of the properties when alone the sharers would be entitled to get possession of their 
respective allotments. On the completion of such enquiry a further final decree 
in respect of profits will have to be passed. This was the view taken by Oldfield, J., 
in Mahalakshmamma v. Rajamma?. We might mention that the conclusion of the 
learned Judge was affirmed in L. P. A. Nos. 116 and 58 of 1917. 


Where a plaintiff claims not only a partition of common properties but an 
account of profits realised. by the defendant before suit and recovery of his share 
of such profits he must value approximately the amount of such past profits and 
pay Court-fee thereon. See Order 7, rule 2, Givil Procedure Gode and. section 7 (1) 
and (iv) (f) of the Court-Fees Act. We are not here concerned with a claim for 
an account of past profits. A tenant-in-common who files a suit for partition 
i 


1. (1938) 2 M.L.J. 704, 728. 3. (1918) 43 I.C. 458. 
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seeks a partition not only of his share of the properties forming the subject-matter 
of the suit, but also of his share of the profits accruing from these prcperties during 
the pendency of the suit or till he is put in possession of his share. He cannot 
anticipate how long the suit would be pending or estimate even approximately 
what amount of profits would be realised during that period. He need not there- 
fore specifically ask for any relief in respect of future profits, the prayer for general 
relief being sufficient to enable the Court to award him such profits. If during 
the pendency of the suit one or some of the co-sharers receive or realise the entire 
profits or more than their share of the profits of the common properties they have 
to account to the other sharers for the excess. If the collecting co-sharer or tenant- 
in-common is not in a position to bring into the hotchpot his realisations subject 
to all just allowances in his favour, the Court will, when passing a final decree 
deprive him of a sufficient portion of the properties allottable to his share and allot 
the portion so taken away to the other sharers so as to give them the equivalent of 
their share of the profits in the shape of property. Or the Court may impose a 
charge on the share of the defaulting tenant-in-common for the amount for which 
he is accountable to ihe other sharers and thus equalise the shares. The theoretical 
allotments and the general declaration of rights in the preliminary decree have to 
be worked out with due regard to the realisations of profits and drawings by the 
parties subsequent to the institution of the suit till the passing of ihe final decree. 
The profits accruing from the common properties pending a suit for partition like 
the properties themselves, are liable to be partitioned under the final decree even 
without a specific prayer in the plaint for an account of such profits and a division 
thereof. The right to an account of such profits is implicit in the right to a share 
in the common poperties and both rights have to be worked out and provided for 
in the final decree for partition. A suit for partition by a member of a joint Hindu 
family is substantially a suit for an account of the joint family properties on the 
date of the suit as well as all the profits received by the manager since that date, 
so that the profits should also be divided and his proper share given to him. If, 
as we think, this is the true nature of the proceedings in a suit for partition, a direc- 
tion for an enquiry into the profits of the common property received or realised 
by one of the parties during the pendency of the suit may be made even after the 
passing of the preliminary decree and there is nothing in Order 20, rule 18, Civil 
Procedure Gode interdicting such procedure. 

There is also ample authority for the view we take. In Ramaswami Iyer v. 
Subramama Iyer1, Sadasiva Aiyar, J., (with whom Na ier, J-> agreed) referred. to 
the decision of the Judicial Gommittee in Pirthipal and ian archad v. Favahersingh*, 
and observed as follows: 


“As stated by their Lordships a sharer has a ‘clear right’ to an account of the profits received 
by the person in possession of the whole and to be awarded his share thereof, not as profits received 
by a person in wrongful possession but as appurtenant to the plaintiff’s mghtin bis share of thelanda’’. 


‘The suit was one for partition of joint family properties and an order had been made 
and drawn up declaring the shares of the several parties and appointing a commis- 
sioner to effect a division by metes and bounds while the Givil Procedure Gode of 
1882 was in force. There was, however, no direction for an enquiry into the profits 
of the properties, the order being silent on the pomt. The suit was pending when 
the Givil Procedure Gode of 1908 came into force and the plaintiff thereafter 
wanted an enquiry into the profits that had accrued since the institution of the suit. 
The Gourts below decided adversely to the plaintiff, but this Court held that it 
was competent to the Court to direct such an enquiry and award the plaintiff his 
share of the profits ue liie. ‘The Gourt relied on an earlier decision 
of Abdul Rahim and Oldfield, JJ., in A. S. No. 322 of 1919, where it was held that 
unless a preliminary decree for partition refused or should be deemed to have refused 
to t profits, the Court was not precluded from granting profits in its final decree. 
e Aiyar, J., stated the principle applicable to such cases in these terms : 





2. (i887) Pega 14 Cal. 493, 509, > Oe 
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“In all adjudications which are not intended to be final but only to be the cetermination of 
some of R nalts involyed in a suit, there is and ought always to be implied the reservaticn 
Of eave to artics to apply for further directions and adjudications necessary for the complete 
trial and complete disposal of the litigation ”. 
This decision was followed by a Bench of this Court in Swaminatha Odayar v. Gopala- 
swami Odayar*, which repelled an argument similar to that advanced by the peti- 
tioner in these terms: 

“*Tt is then contended that the Preliminary decree of 1924 being silent on the question of rene 


profits, the Court was precluded at a later stage from going intoit. That such a ccutenticn cannot 
Prevail has been held in several decisions of this Court with which we agrec ” 


The cases referred to are: Hussain Saheb v. Hamid Sahib? (decided by Spencer, J.), 
Ramaswami Iyer v. Subramania Iyer? (decided by Sadasiva Aiyar and Napier, JJ.) and 
Ramanathan Cheiti v. Alagappa Chsiti* (decided by Curgenven, J.). The learned 
Judges observed that in actions for partition and separate possession the Court may 
pass a final decree for profits accruing pendente lits even if not preceded by a direc- 
tion in the preliminary decree relating to such profits and that the fact that the 
preliminary decree for partition was silent as regards future profits did not preclude 

the parties from applying to the Court for awarding such profits by the final decree. 


The cases above cited were all reviewed by Somayya, J., in Raghava Mannadiar 
V. Thyunmi Mannadtar*, and the learned Judge held that the mere fact that the pre- 
liminary decree for partition did not di an ar aak into profits subsequent to 
the date of the suit did not preclude the parties from applying for or the Court ' 
from awarding such profits by its final decrée. The learned Judge was of the 
opinion that in a partition suit where a plaintiff asked for his share in common 
lands, a right to an account of the profits, accruing from such lands during the 
‘ pendency of the suit is appurtenant to the plaintiff’s share and need not be separately 
asked for. 


The absence of a P prayer in the plaint was held to be no bar to the 
award of such profits in the final decree. The principle of this decision was accepted 
and acted upon by Mack, J., in Abdul Rakim Sahib v. Abdul Salam Sakib® and by a 
Division Bench (of which one of us was a member) in C. R. P. No. 700 of 1947. 


For the foregoing reasons we are unable to accept the correctness of the reasonmg 
in Ghulusam Bibi v. Akamadsa Rowthsr’ which was followed by learned single Judges 
of this Court without any further discussion in Baba Lakskmanna v. Poteswararao® 
and Subbiah v. Ratamma®. In Atchayya v. Appalaraju)®, the same view of the scope of 
Order 20, rule 12, Givil Procedure Code, was taken as in Ghulusam Bibi v. Ahamadsa 
Rowther’, without, however, any reference to that decision. The decisions of the 
Calcutta High Court on this point have not been uniform. Riran Chandra v. Erfan"}, 
took the same view as this Court did in Ghulusam Bibi v. Ahamadsa Rowther™, but. 
Kalidas Rakshat v. Saraswati Dasi! $, dissented from it. We have not been referred 
to any decisions of the other High Courts. 


We may now summarise our conclusions. A partition suit in which a preli- 
minary decree has been passed is still a pending suit and the ri hts of the parties 
have to be adjusted as on the date of the final decree. odena v. Parameswar 3. 
In such a suit the Gourt has not only to divide the common properties but has also 
to adjust the equities arising a pa out of their relation to the common 
property the property to be divided. preliminary decree determines the 
moieties of the respective parties and thereby furnishes the basis upon which the 





division of the property has to be made. are other matters in addition to 
I. (1939) a ML J. 704, 728. 8. (193 1) M.W.N. 846. 
2. ALR. 19293 Mad. 43. 9. (1945 1 M.L.J. 204. 
g. ae 43 MLL. J. 406. 10, (1946) 2 M.L.J. 233 
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the moieties of the parties that have to be considered and decided before an equitable 
final partition can be effected. Among them are the realisation of common out- 
standings, the discharge of common Liabilities, the distribution of the profits of the 
properties realised pending the suit, either in cash or by allotment of property of 
the sha hea value, the grant of owelty, the provision of maintenance to parties 
thereto, the allotment of lands on which improvements have been effected 

to the sharer who has improved them, the allotment of alienated lands to the share 
of the alienor and other similar matters. Even after the passing of the preliminary 
decree it is open to the Court to give appropriate directions regarding all or any of 
these matters either suo motu or on the application of the parties. Order 20, rule 18, 
Civil Procedure Code, does not prohibit the Gourt from issuing such directions 
after the‘stage of a preliminary decree. It is open to the Court in order to prevent 
multiplicity of litigation and to do complete justice and effect an equal division 
of all the common assets and properties among the parties, to direct an enquiry into 
the profits received or realised by one or some of them during the pendency of 
the suit and to award the others their proper share of such profits under its final 
decree. This enquiry can be ordered either as part of the preliminary decree itself ” 
or subsequently as a step towards the passing of the final decree, and in either case 
the result of the enquiry has to be incorporated in the final decree. 

For these reasons we confirm the order of the Court below and dismiss the civil 
revision petition with costs. 

V. 8. —— Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice SATYANARAYANA Rao. 
Ambika Palayakat Company .. Petthonsr* 
D. 

N. Kannappa Pillai .. Respondent. 

Court-fee—Swit for price of goods sold—Cownter-clam hy defendant for damages for brecch of woerranty 
and for loss of reputation—Cow'i-fes if payable by defendani on such clann. 

Wherein a suit for recovery of the price of goods sold the defendant claimed car age ‘fcr Lrcach 
of warranty and also damages for loss of reputation, the defendant can claim the damages for 
breach of warranty without paying ary court-fee as the amount could be considered in diminution 
of the price that was re a The damages for loss of reputation may be further damages suffered 
by the defendant but the defendant cannot claim the amount to be taken into conmderaticn in cimi- 
nution of the price for which the plainuff instituted the suit. It cannot be said to te also lors which 
has directly resulted by the breach of warranty and court-fee should be paid on the same if the 
defendant intended to prosecute the claim as a set-off. ot 

Petition under section 115 of Act V of 1908, praying that the High Court 
-will be pleased to revise the order of the City Givi Court, Madras, dated 1st February, 
1951, in O. S. No. 1197 of 1950. 


M. K. Harihara Ayyar for Petitioner. 


2 The Government Pleader (P. Satyanarayana Raju) and K. Venkataraman tor the 
tate. - 


The Gourt delivered the following 

JunamenT.—I think the view taken by the lower Court regarding the payment 
of court-fee is correct. The suit was for recovery of the price of goods sold by 
the plaintiff to the defendant, and the defendant claimed damages under two heads : 
a sum of Rs. 2,274-9-0 as damages for breach of warranty, namely, that the goods 
did not answer the description of the goods in respect of which the contract of sale 
was entered into; and a sum of Rs. 3,000 as damages for loss of reputation. ‘The 
lower Court held that the defendant was entitled to claim the sum of Rs. 2,274-3-0 
without paying court-fee as an amount which could be considered in diminution 
of the price that was claimed, but not the sum of Rs. 3,000, and therefore it directed 
that the defendant should pay court-fee on Rs. 3,000 if it intended to prosecute 
ft eI E 


* C.R.P. No. 164 of 1951. 1gth April, 1951. 
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the claim as a set-off. It is contended that this sum of Rs. 3,000 is also loss which 
has directly resulted by the breach of warranty. It is difficult to accept this con- 
tention in support of which no authority has been cited. The direct loss by 
teason of the breach of warranty is the loss in the value of the goods, as inferior 
goods were supplied according to the defendant’s contention in place of superior 
goods for which it bargained with the plaintiff. The damages for loss of reputation 
may be further damages which it had suffered, but it cannot claim the amount 
to be taken into consideration in diminution of the price for which the plaintiff 
instituted the suit. These damages are not the direct result of the breach of 
warranty and they may be further damages within the meaning of section 59, 
sub-section (2) of the Sale of Goods Act. The view taken therefore by the lower 
Gourt that if the defendant wishes to prosecute the claim, it must pay court-fee 
on the sum of Rs. 3,000 is correct. 


The civil revision petition fails and is dismissed with costs payable to the 
Government Pleader. The petitioner is granted two weeks’ time from this date 
for payment of the court-fee on the sum of Rs. 3,000. X 

K.S. — Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mnr. JUSTICE SATYANARAYANA Rao AND Mr. Justice VISWANATHA 
SASTRI. 

The Commissioner of Income-tax, Madras .. Applicani* 
D. : 
Janab S. Khaderwalli Sahib, Adoni .. Respondent. 

Income-iax Act (XT of 1922), section 94 (before amendment of 1948)—Scope—Mere change of opinion 
on malters of law or mixed fact and law—If definite information justifying action wnast section 34. 

A mere change of opinion based on the same facts and figures which were present to the mind 
of the Income-tax Officer at the time of the original assesment does not amount to discovery. ‘The 

ry must be the result of definite information, that is to say, now information that has come 
to the knowledge of the Income-tax Officer. The Income-tax Officer cannot act under section 34 
of the Income-tax Act even though the tax-payer has escaped assessment if he is actmg on 
information which was alreadyin his possession and within his knowledge. 

The question whether the requisites of section 34 are fulfilled in a particular case must depend 
upon the and circumstances of each case. 

{Section 94 has been radically amended in 1948 and much larger powers of revising the assess- 
ment have been to the Revenue authority pmsibly because the provisions of the section as 
‘it stood were found to be inadequate to prevent escape of taxrtion.] 

Gase referred to the High Gourt by the Income-tax Appellate Tribunal 
under section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922) as amended 
by section g2 of the Income-tax (Amendment) Act I of 1939) in R. A. No. 288 
of 1947-48 (I. T. A. No. 9125 of 1946-47) on its file. 

C. S. Rama Rao Sakib for Applicant. 

T. S. Krishnamurthi Aiyar for Respondent. 

The Judgment of the Court was delivered by 

Viswanatha Sastri, #.—The question that has been referred to us is in these 
terms :— ` 

“ Whether the Tribunal was right in holding that there was no ‘ definite information’ under 
ection 34 of the Income-tax Acta hich would enable the Income-tax Officer to start proceedings 
against the assessee under that section ?” 

The assessee was a partner in a registered firm consisting of three individuals one 
of whom was a minor. The assessee was asked to furnish a return of his income 
and in that return he stated that the annual value of his house property was Rs. 494 
and did not show any other income. During the course of the assessment proceed- 
ings, the Income-tax Officer made enquiries as regards the acquisition of house 
property by the assessee during the year of account and he came to the conclusion 





* Case Referred No. 28 of 1948. 13th March, 1951. 
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that a sum of about Rs. 16,000 invested by the assessee on the purchase of house 
property came from his share of the profits of the partnership of which he was 
a member. On this basis, he added this sum as well as certain other amounts . 
to the income of the firm and assessed the firm on the basis that the sum of about. 
Rs. 16,000 invested by the assessee in the acquisition of house property was 
part of the profits of the partnership. ‘The profits of the partnership were assessed 
on an estimate. Even before making the assessment on the assessee, the Income- 
tax Officer assessed the firm to tax, and even before making the assessment on the 
firm the Income-tax Officer had come to know of the fact that the assessee had. 
during the year of account purchased properties worth Rs. 16,000 from his profits. 
While making the assessment on the the Income-tax Officer also considered 
the question of the possibility or otherwise of the assessee having acquired pro- 
ane out of his capital assets and came to the conclusion that the acquisitions had. 
n made out of his share in the profits of the partnership. While making the 
assessment on the firm the Income-tax Officer added a sum of Rs. 22,558 to the 
income returned by the firm and this sum of Rs. 22,558 included the sum of Rs. 16,000 
invested by the assessee on the acquisition of house property and held by the Income- 
tax Officer to be the share of the assessee’s profits in the firm. ‘There was an 
appeal by the firm which after having gone to the Appellate Assistant Gommmissioner- 
finally came before the Appellate Tribunal. The A te Tribunal held that. 
the addition of Rs. 22,558 including the sum of Rs. 16,000 referred to above was 
not justified and there was no reason to the sum of Rs. 16,000 invested by 
the assessee in the year of account as part of the income of the firm. The Tribunal 
was of the opinion that as the addition of this sum considerably increased the firm’s 
income and also affected the minor partner who had been admitted to the benefits 
of the partnership the sum of Rs. 16,000 could not be considered to be the income: 
of the firm end reduced the assessment on the firm accordingly. Thereafter the 
Income-tax Officer purported to take proceedings under section 34 of the Income- 
tax Act and added the sum of Rs. 16,000 to the income of the assessee and assessed. 
him afresh. ‘There was an appeal inst this revised assessment and the matter 
was taken up before the Tribunal which held that there was no justification for 
taking action under section 34 of the Income-tax Act and cancelled the revised. 


assessment. 


The contention of Mr. G. S. Rama Rao Sahib the learned advocate for the 
Commissioner of Income-tax is that there was definite information which came 
into the possession of the Income-tax Officer in the shape of the decision of the 
Tribunal and in consequence of this definite information the Income-tax Officer 
discovered that the assessee’s income to the extent of Rs. 16,000 chargeable to- 
income-tax had escaped assessment. He states that the ‘* definite information °? 
referred to in section 34 of the Income-tax Act is not only confined to factual 
information but also coversa decision rendered on matters of law or matters of 
mixed fact and law su ent to the assessment which ar he light circum- 
stances unknown at the date of the original assessment. is contention was 


sought to be supported by reference to decided cases both of this and other High. 
Gourts. 


Before referring to these decisions it is necessary to concentrate attention on 
the section itself. Itis clear that a mere change of opinion based on the same facts 
and figures which were present to the mind of the Income-tax Officer at the time of 
the original assessment does not amount to discovery. The discovery must be 
the result of definite information that is to say new information that has come to 
the knowledge of the Income-tax Officer. The Income-tax Officer cannot act 
under this section even though the tax-payer has escaped assessment if he is acting 
on information which was already in his possession and within his knowledge. 
Unless it can be said that there is eth information which was not in his possession. 
at the time when the original assessment was made, action under section 34 of the 
Income-tax Act is not justified. The mere fact that a different opinion on the same 
facts was taken by somebody else is not definite information leading to discovery 
on the part of the Income-tax Officer who was in possession of the same facts and. 
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entire facts at the time of the original assessment. We have got the fact that: 
there was a detailed enquiry made at the time of the original assessment by the 
. Income-tax Officer. At that stage he had definite information that the assessce. 
had acquired properties worth Rs. 16,000. ‘On that basis he came to the conclu- 
sion that this sum of Rs. 16,000 must have come from the profits of the partnership: 
of which the assessee was a member. There was no fresh information that cameto 
his knowledge at the time of the revised assessment. All that he did was to change 
his opinion and add the sum of Rs. 16,000 to’ the assessee’s taxable income instead 
ofto the firm’s profits as he did before. We consider that this is nothing more than 
a change of opinion on the part of the Income-tax Officer on the same facts and 
figures on the basis of which he made the original assessment. Only he adopted 
the suggestion of the Tribunal as his own and proceeded to assess afresh on the 
basis of the Tribunal’s opinion. This we consider he was not entitled to do under 
section 34 and his order re-opening the assessment under that section was therefore 
unauthorised. 


The question whether the requisites of section 34 are fulfilled in a particular 
case must depend upon the facts and circumstances of each case and in our opinion 
the facts of the present case are fairly clear and the decision of the Tribunal is correct. 
It is unnecessary for us to examine the decisions that have been referred to us the 
more especially because the section has been radically amended in 1948 and much. 
larger powers of revising the assessment have been given to the Revenue authority 
possibly because the provisions of the section as it stood were found to be inadequate 
to prevent escape of taxation. 


The question referred to us is answered in the negative and against the Com- 
missioner of Income-tax. The assessee will be entitled to Rs. 250, costs of this 
reference. 


K. S. — Reference amswered. 
IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 


PRESENT :—Mnr. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE PANGHAPA= 
KESA AYYAR. 


R. G. N. Price, the Official Liquidator of the Andhra Paper Mills 
Co., Ltd. (in Liquidation) .. Appellant* 
D 


M. Chandrasekharan, President of the Andhra Paper Mills 
Workers Union i Respondent. 


Companiss Act (VII of 1913), sections 171 and 230—Scope—Declaration by Government under section 
15 (2) of tha Industrial Disputes Act (XIV of 1944) that award is birding —I sane procedu within the 
meaning of section 171 for which leave of Couri ıs essential—Atward if can 1A A pT 
~ Period of too months before liquidation when workmen did no work actually because J closing of Mills— 
Right of workmen to priority fon wages for the tuo months under section 230 ef the Compares Ach— Taking 
over management of business by debenture trustees of Company—f puts an end to Company—Pending industrial 
cispules—If continue. á 


In the case of a poe peny any change in the management (for instance by the debenture trustees. 
Carrying on the business) would not put an end to the company assuch. The business would continue 
to be the business of the company ough it may be carried on by the debenture holders as mort- 
gagees. Itis wrong to speak of a company as such being mortgaged or sold. An incorporated 
company, as such, cannot, of its very nature, be the subject of a mortgage or conveyance. A'com- 
pany which is jncorporated under the Indian Companies Act can'come to an end Only in the manner 
provided in that Act. It cannot be said that the workers could not be deemed to be workers of the 
company after the debenture trustees began to carry on the business of the company. When the 
business is stopped by the trustees it operates as an Ulegal lock-out. 


When the companv is a e ordered to be wound up, a declaration by the Govern- 
ment under section 15 (2) of the Industrial Disputes Act (declaring the award of the Industrial 
Tribunal to be binding) cannot be held to be a “legal proceeding ” under section 171 of the Cem- 
panies Act for which leave of the Court is necemary. Section 171 of the Indian panies Act 
would have no application to enquiries, investigations and orders made either by Government or 
statutory bodies in exercise of statutory powers. 





* O. S. Appeal No. 45 of 1949. 5th January, IQ5I. 
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An award declared to be binding under section 15 shall not be called in question in any manner 
and the official liquidator cannot be permitted to examine the correctness of the adjudication of the 
Industrial Tribunal or a reference to which the company was a party represented by the debenture 
trustees, when there is no allegation of fraud or collusion. In the case of an illegal lock-out in a com- 


pany also the workmen are entitled to priority for salary for two months prior to the date of the AE 
up order though the workmen actually did not render any service to the company during that peri 
as the Mills had closed by then. 

On appeal from the judgment and order of Panchapagesa Sastri, J., dated 
ist April, 1949 and passed in the exercise of the Ordinary Original Givil Juris- 
diction of the High Gourt in Application No. 3517 of 1948 in O. P. No. 235 of 1947. 

K. Narasimha Atyar for Messrs. Short Bewes B Co., for Appellant. 

S. Viswanathan for Respondent. 


The Judgment of the Gourt was delivered by 


Ths Chief Fustice—This is an appeal against the order of Panchapagesa Sastry, 
J., made in chambers in the winding up of the Andhra Paper Mills Go., Ltd. 
(in liquidation). The material facts necessary for the disposal of this appeal are 
as follows :— 

The company was incorporated under the Indian Gompanies Act m January, 
1929, with an authorised capital of Rs. 23,00,000 but with a paid up capital of 

out Rs. 12,00,000. The company appears to have been under-capitalised, and 
it became necessary to borrow by way of debentures, first in 1935 a sum of 
Rs. 6,00,000 and again in 1938 a sum of Rs. 5,00,000. The debentures were 
secured by two deeds dated goth September, 1935, and 1gth September, 1938. 
Under these debenture trust deeds, practically entire premises of the Mulls 
and all the machinery, plants, fittings, etc., attached to the Mills were mortgaged, 
to secure payment of the amounts due to the debenture holders. There were 
other provisions in the debenture deed which conferred rights on the debenture 
holders and the trustees for the debenture holders to take possession of the Mulls 
on default of payment of interest and to work the Mills, if they chose, or to bring 
the eran een to sale. It appears that in pursuance of such provisions, 
the debenture trustees under the trust deed took possession of the Mills sometime 
in 1940 and were running the Mills till October, 1945, when the Mills were handed 
back to the company. It is common ground that again the debenture trustees 
on behalf of the debenture holders under the first deed took possession of the mort- 
gaged premises on 14th February, 1947, as there were large arrears of interest. 
ereafter, there was an agreement between the directors of the company and 

the debenture trustees which was confirmed at a meeting of the Board of Directors 
of the company held on 2oth February, 1947. As it was necessary in the interests 
of the company that the factory should remain working, and as at the request 
of some of the directors the trustees had expressed their willingness to work the 
factory on the risk and account of the company for some time, it was resolved that 
certain persons be constituted into a sub-committee for the purpose of recommending 
proposals for future saa aoe and for negotiating with the trustees within a 
period of three months it was further resolved that the trustees may, in the 
meantime, work the factory at the risk and on account of the company for the 
benefit of the debenture holders. In accordance with this agreement, the debenture 
trustees began to work the mills. On 2nd May, 1947, there was an extraordinary - 
general meeting of the holders of the first mortgage debentures at which inter alia 
the following resolutions were proposed and carried : 

“i, Resolved that the meeting of the debenture holders approves of the trustees’ action in 
entering into possession of the debenture premires on 14th February, 1947. 

2. Resolved that the ee approves of the debenture trustees’ action in ing at the 


agrecing 
instance and request of the Board of Directors of the Andhra Paper Mills Co., Ltd.,to work the factory 
for a period of three months at the risk and on account of the Andhra Paper Mills Co., Ltd. 


g. Whereas the company has been penny an annual loss of about Rs. ef lakhs every year 
as disclosed in the balance sheets and whereas in year 1946-47 also the company had incurred a 
lost to the same extent and whereas after taking possession the debenture trustees agreed to work 
the same for a period of three months and whereas even during this period the company has suffered 
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a loss to the same extent, resolved that this meeting of the debenture holders hereby decides not to 
carry on the business of the company and to discontinue the same withm a reasonable time and to 


proceed further to take necessary steps for realising the mortgaged premises and further resolved that 
‘the trustees shall give notice to the company about the debenture holders’ intention to proceed to 


realise the mortgaged premises by sale through public auction or otherwise.”’ 

On 24th May, 1947, the debenture trustees in possession of the Mills put up a 
notice that the trustees regretted that they had to close down the Mills with a 
view to avoid further loss and that workmen and members of the staff would be 
paid the wages earned up to, and including Monday, the 26th May, plus extra 
wages for 13 days in lieu of notice and shift workers, would be paid for Sunday, the 
aoth May, in addition, and that members of the staf would be paid their salaries 
up to and including Monday, the 26th May, plus one month’s salary as notice pay. 
Certain members of the staff and workmen specified in a separate list were to 
continue to work. In accordance with this notice, the gates of the Mills were 
closed on that day. On behalf of the workers a telegram was despatched to the 
Honourable the Minister for Labour, Government of Madras, praying for Govern- 
ment’s intervention in view of the sudden closure of the Mills. On 24th June, 
1947, the Government passed an order under section 10 (1) (c) of the Industrial 
Disputes Act, 1947, referring the industrial dispute, which had arisen between 
the workers and the management of the Andhra Paper Mills Co., Ltd., in regard 
to the closure of the Mills, to an Industrial Tribunal. The District and Sessions 
Judge, East Godavari, was constituted the tribunal to adjudicate on this dispute. 
On the next day, the Government passed an order, Ex. P-4, under section 10 (3) 
of the Industrial Disputes Act, 1947, prohibiting the continuance of the lock-out 


which was in existence in the Paper Mills in connection with the industrial 
dispute which had been referred for adjudication on the previous a) There 
was a by the debenture trustees to withdraw this order prohibi the 


ar 
lock-out but they were informed by the Government that the order near not 
be withdrawn, Ex. P-6. 


The Industrial Tribunal conducted an enquiry and passed an award on the 16th 
August, 1947 (Ex. P-7). An advocate and a pleader appeared for the management 
of the kadara Paper Mills Go., Ltd., represented by the debenture trustees in 
possession, whereas another pleader appeared for the Workers’ Union represented 

y its President. The learned District Judge, after: an elaborate examination 
of the evidence adduced before him, held that the closure of the Mills from 24th 
May, 1947, was unwarranted and amounted to a lock-out which must be deemed 
to be an illegal lock-out. One of the grounds on which he came to this conclusion 
was the pendency of a dispute between the workers and the management of the 
Mills which had been referred to him by order of Government, dated 31st January, 
1947, under clause (c) of sub-rule (1) of rule 81-A of the Defence of India Rules 
as continued in force by section 2 of the Emergency Provisions (Continuance) 
Ordinance, 1946 (Ordinance No. XX of 1946). The dispute so referred related 
to wages, increments, dearness allowance, leave facilities, and other terms of service. 
The award was duly forwarded to the Government, and the Government declared 
the award to be binding under section 15, sub-section (2) of the Industrial Disputes 
Act, on 5th September, 1947 (Ex. P-7-a). 


Meanwhile, on 22nd August, 1947, there was an¥application made to tnis 
‘Gourt for the winding up of the company. After notice, on the 4th September, 
1947, a provisional liquidator was appointed by Clark, J., and eventually on 23rd 
September, 1947, a winding up order was passed. There was correspondence 
‘between the lawyers for the workers and the liquidator relating to the demand 
by the workers for payment of as per the award of the Industrial Tribunal. 
When the liquidator pointed out that there was no direction as such in the award 
to pay any w to the workmen, the Government intervened with an order that 
the should be paid from the date of the closure of the Mills to the date of the 
winding up order. ‘Thereupon, the liquidator called on the workers to submit 
their claims and when their claims were submitted, he passed an order wholly 
rejecting them. An application was then filed by the Union on behalf of the 
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workers for a direction to the liquidator to admit the claims of the workers to wages 
during the period abovementioned and to give them priority over the other debts. 
of the company, under section 230 of the Indian Gompanies Act. The application. 
was heard by Panchapagesa Sastri, J., who allowed the application to this extent, 
viz., that he held that the workers were entitled to be paid the amount of their 
salary as claimed in the schedule, after deduction of the amounts admitted to- 
have been received by them for any portion of-the period from 24th May, 1947, 
and that the workers would be entitled to a priority in respect of two months” 
salary prior to the winding up order but for the remainder they would share rateably 
with a other creditors. The Official Liquidator, on behalf of the Gompany 
in liquidation, has appealed against this order. 


The contention which was most strongly pressed before us on behalf of the 
appellant by Mr. K. Narasimha Aiyar was that on and from 14th February, 1947, 
when the debenture trustees took possession of the mortgaged premises and 
to carry on the business, there was a change in personality and the workers could. 
no longer be deemed to be the workers of the company. Reference was made to 
the terms of the first debenture deed and reliance was placed in particular on 
the following clauses therein : 


“ Clause 6 : So soon as the principal moneys shall become payable and the secutiry enforceable- 
under the last preceding clause, the trustees shall enter upon and, take possession of the mor bed 
of 


premises and shall forthwith summon a meeting of the debenture holders for the purposes cter- 


ining whether the business or any part thereof thall be carried on by the debenture holders or whether 
it be realised by sale or otherwise. 


Clause 7 : In the event of the debenture holders Yo in such meeting by an extraordmary 
resolution (as hereinafter defined in clause 119) to carry on the business of the company or any part 
thereof the trustees may, subject to any directions given by the debenture holders at such meeting, 
either themselves carry on the said business or appoint a person as receiver to carry on and manage 
the same at a salary not exceeding three hundred a month to be approved by a resolution of the deben- 
ture holders . . . .”’ 
He also relied on the operative portion of the deed under which the Gompany 
le transferred and assigned unto the trustees the mortgaged premises. He 
the right of the debenture holders as mortgagees to carry on the business. 
to the well-established rule that 


“‘ where the mortgage security includes a busines carried on upon the mortgaged premises, 
the mortgagee, on entering, is entitled to carry on the business for a reasonable time with a view 
10 a l ga: fara 4 » uHe becomes the owner of the premises and stands, as regards his powers in 
the place uf the mortgagor.” 
It is this principle that is laid down in Chaplin v. Young!, The implication of this. 
rule is brought out in the following passage from the judgment of the Master of the- 
Rolls (Sir John Romilly) in that case : i 
‘In the case of a mortgagee of the business, if he enter into posession, he becomes the ow ner: 
of the business and he stands exactly, as regards his powers, in the place of E and accord- 
ingly he is accountable to the owner of the equity of redemption for everything which he either has 
received, or might have received, or-cught to have received while he continued in such possession.” 
There are two answers to this contention. The first is that the contention is opposed. 
to the actual facts. Mr. Narasimha Aiyar was unable to fit in what actually 
happened with the scheme of the provisions in the debenture deed. As alread 
mentioned, the resolutions of both the Board of Directures of the company as w 
as of the debenture holders make it abundantly clear that the trustees, though 
entered upon the mortgaged premises in exercise of their rights under the deed, 
carried on the business of the company.only in pursuance of an agreement between 
them and the company.to work the Mills “ at the risk and on account of the 
company.” The only way in which Mr. Narasimha Atyar attempted to get over 
this difficulty was by asking us to treat this agreement as a superfluity. We are 
unable to agree with him. The second answer is that even if the debenture trustees, 
on behalf of the debenture holders, had exercised their right to carry on the business 
of the company, the company would not cease to exist as a legal entity and the 
E a a a ee 


A 


1. (1864) 33 Beav. 390 : 55 E.R. 395. 
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éusiness would continue to be the business of the company, though it may be carried 
‘on by the debenture-holders as mortgagees. There was only a change of manage- 
ment together with a right to appropriate the profits from the business, but there 
was no change of personality. It is wrong and misleading to speak of a company 
as such being mortgaged or sold. A reference to the debenture deed shows what 
the mortgaged premises are. They include almost all the valuable assets of the 
company ; but the incorporated company, as such, cannot, of its very nature, be 
the subject of a mortgage or conveyance. A company which is incorporated under 
the Indian Companies Act can come to an end only in the manner provided in 
that Act. That this was understood to be the position by all concerned is evident 
from the fact that the Industrial dispute referred to the Tribunal was described as 
one between the workers and the management of the company. Counsel who 
appeared before the Tribunal are described as counsel ap ing for the manage- 
ment of the Andhra Paper Mills Go., Ltd., represented by the debenture trustees 
In possession. 


The two cases cited by Mr. Narasimha Aiyar do not help him in any way. 
In Midland Counties District Bank, Lid. v. Attwood, a distinction was drawn between . 
a voluntary winding up and a compulsory winding up of a company. It was held 
by Warrington, J., that when the company is being voluntarily wound up, there is 
no change in the personality of the employer whereas such a change would take 
Place in a compulsory winding up. The actual point which arose in that case was 
whether the voluntary winding up of a company operated in itself as a wrongful 
‘dismissal of the servants of the company. It was not suggested that in the case 
before us the workers must be deemed to have been dismissed when the debenture 
trustees went into possession and carried on the business under an agreement with 
the company. The decision in Brace v. Calder’, dealt with a partnership. Four 
Persons constituted a partnership and they agreed to employ the plaintiff as 
of a branch of a business for a certain period. Before the period had expired, 
two of the partners retired and therefore there was, in law, a dissolution of the 
Partnership, but the business was carried on by the remaining two who were willing 
to employ the plaintiff on the same terms but A declined to serve them and brought 
an action for wrongful dismissal. It was held by the majority of the Gourt of 
Appeal that the dissolution of the partnership operated as a wrongful dismissal 
of the plaintiff but that he was only entitled to nominal damages. This case brings 
out the essential difference between a partnership and a company. By the retire- 
ment of two of the partners, the original partnership as such came to an end. In 
the case of a company, any change in the management, would not put an end to 
the company as such. This contention of Mr. Narasimha Aiyar cannot therefore 
prevail. 


The next contention which was most seriously pressed was based on section 171 
-of the Indian Gompanies Act, which runs thus: 


‘“ When a winding up order has been made, or A tel hier liquidator has been appointed, no 
suit or other | proceeding shall be proceeded with or commenced against the ccmpany except 
by leave of the t, and subject to such terms as the Court may impose”. 

The reference by the Government and the award by the Industrial Tribunal were 
dong before the date of the appointment of a provisional liquidator and the winding 
‘up order. So Mr. Naras milia. Aiyar’s contention had to be confined to the onl 

thing which happened after the order appointing a provisional liquidator on th 
Sep.ember, 1947, viz., the declaration by the Government under section 1 5 (2) 
-of the Industrial Disputes Act on 5th September, 1947. It is not quite clear what 
could have been done, whether the Government should have applied to the winding 
up Gourt for permission, or the workmen should have made a similar application, 
but it was contended leave was necessary under the section. We see no substance 
‘whatever in thiscontention. Even ifwe construe the words “ other legal proceeding ” 
an the widest manner possible, we failto see how the declaration made by the 
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Government can be held to be a “‘ legal proceeding’. Section 15 (2) of the Indus- 
trial Disputes Act says that on receipt of an award from the Industrial Tribunal, 
the Government “ shall, by order in writing, declare the award to be binding.” 
There is no proceedings taken by the Government. The order is a mere mechanical 
administrative act. The adjudication wsas really by the Tribunal, and the award. 
is the formal expression of that adjudication. Mr. Narasimha Aiyar contended 
that the declaration by the Government is “ the spark of life’? without which the 
award would be a dead inert affair. The exact scope of the order by the Govern- 
ment under section 15 (2) of the Industrial Disputes Act was discussed in a recent 
decision of ihe Supreme Court in Bharat Bank v. Employees of Bharat Bank’. At 
page 191, column 2, Fazl Ali, J., said : 

“Ttis to pe noted that under section 15, Industria] Disputes Act, 1947, in cases where the appro— 
priate Governmentis not a party to the dispute, all that the Government has to do on receiving the 
gward of the tribunal isa to declare it to be binding and to state from what date and from what period 
it will be bmding. Section 15 (2) is mandatory and it provides ‘ on receipt of such award, the appro- 
priate Government shall by order in writing declare the award to be binding . .... .” 
Thus the Government cannot alter, or cancel, or add to the award, but the penne must be declared 
to be binding asitis. In substance, therefore, the adjudication of the tribunal amounts to a final. 
determination of the dispute which binds the parties as well as the Government ”. 

Mahajan, J., at page 198 observes likewise : 


“It was however, strenuously urged that the award of the tribunal had no binding force by 

itself and unless the appropriate Government made a declaration in writng under clause (2) of 
section 15 this award was a lifeless document and had no sanction behind it and therefore it could 
not have been contemplated that it would be appealable even by special leave. In my opinion, 
this contention is unsound. The provisions of clause D eT 15 leave no discretion m the Govern- 
ment either to affirm, modify or reject the award. It is bound to declare it binding. It has no 
optionin the matter. In such a situation ıt is the determination by the tribunal that matters. Wuth- 
out that determination Government cannotfunction: It does not possess the power either to adjudi- 
cate the dispute or to alter itin any manner whatsoever. That power vests in ihe tritunal alone. 
The rights of the ies are really affected by the adjudication contained in the award, not by the 
Government's d tion which is automatic’’, 
Apart from this legal position we are of opinion that section 171 of the Indian 
Companies Act would have no application to enquiries, investigations and orders 
made either by Government or statutory bodies in exercise of statutory powers. 
In In re Pontypridd, etc., Tranways Co.*, the corresponding provision in the Faci 
Act of 1862 was held not to apply to an enquiry under section 42 of the Tramways 
Act, 1842, on the ground that the statutory proceeding which was being taken was 
in no way a proceeding against the company. 'This contention must therefore fail. 


Mr. Narasimha Aiyar sought to attack the award on its merits. He was 
unable to cite any authority to justify such a course. Section 15, sub-section ( 
of the Industrial Disputes Act expressly enacts that an award to be bind- 
ing under section 15 ahall not be called in question in any manner. Apart from 
this provision, we think that the Official Liquidator cannot be permitted to examine 
the correctness'df the adjudication of the Industrial Tribunal or a reference to which 
the company was a party represented by the debenture trustees, when there is no 
allegation of fraud or collusion. No doubt the Official Liquidator can refuse to 
accept a debt, though iv is the subject of a dec.ee against the insolvent if there is 

idence that the decree was fraudulently and collusively obtained and there was 
no real debt at ali. But in the absence of fraud and collusion, or apparent mis- 
carriage of justice, the Official Liquidator would have no power to go behind the 
decrees and adjudications of competent Courts and tribunals. It is sufficient to 
cite the following observations of Lord Esher, M.R., in In re Flatew Ex parte Scotch 
Whisky Distillers? : 

“Itis not necessary now to repeat that, when an issue has been determined in any other Court, 
if evidence it ipin i before the Court of Bankru rer of circumstances tencing to show that there has. 
been fraud, or collusion, or miscarriage of justice, the Court of Bankruptcy has power to go behind 
the judgment and to inquire into the validity of the debt. But that the of Bankruptcy is bound: 


in every case as a matter of course to go behind a judgment is a preposterous proposition.” 





1. (1980) S.CLR. 459 : ALR. (1980) S.C. q. (1889) 58 L J. Ch. 536. 
188, g3. (1883) 22 Q.B.D. 83 page 85. 
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We therefore did not allow Mr. Narasimha Ayyar to attack the correctness of the 
area Hotter at by the Industrial Tribunal. We siar mention that, having 
gone through the award, we are convinced that there been no miscarriage of 
Justice. At the most Mr. Narasimha Ayyar’s contention would come to tbis, viz., 
that the Tribunal erred in law, but every error of law would not result in miscarriage 
of justice. 

Finally, Mr. Narasimha Ayyar objected to the priority allowed by the learned 
Judge in respect of the salary for two months prior to thie date of the winding 
up order. In allowing this priority the learned Judge only purported to apply 
section 230 (1) (c) of the Indian Gompanies Act, under which : 

“all wages of any labourer, or workmen, not exceeding five hundred rupees for each, whether 
payabie for time or piecework, in respect of services rendered to the company.” P 
within the two months next before the date of the winding up order, shall be paid 
in priority to'all other debts. The argument on behalf of the Liquidator was that 
the workmen actually did not render any servic. to the company during that period 
as the Mills had been closed from 24th May, 1947. No direct decision was cited 
to us on this point ; but it appears to have been held in England that when a work- 
man is absent from the business on account of illness and with the concurrence of 
the employer, or when an employee is compelled to leave the service on account 
of his master’s egret) to pay his salary, the right of priority is not lost. See 
Re Groen Ex parte S sł and Re Closson Ex parte Herrts*, Vids also Halsbury’s. 
Laws of England, Vol. II, page 290, note (i). The same principle must apply 
to the case of an illegal lock-out. We therefore agree with the learned Judge in 
having allowed priority to this extent. 

The appeal fails and is dismissed with costs. 


K. S. — Appeal dismissed - 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :—Mr. Justro BALAKRISHNA AYYAR. 
Parvathathammal : .. Appellant * 
J. 
Sivasankara Bhattar and others .. Respondents. 

T: Pro Act (IV of 1 , section Notica—Parson pxrchasin in ihe ' 
of Peet an iE es dir hid hs Binley Sor ee his favour—Failure is bake ae ae 
absteniten or negligence—Equities—Spocrfic Reltgf Act (I of 1877} —Su tion 27-A, provi.o—Bensfits of, if aval- 
able to purchaser. 

Where property is in the actual possession of a usufructuary mortgagee it behoves the p ive 
purchaser to ascertain what all rights the person in actual posession really has in respect of the pro- 
perty. And ifhe omits to do so and if equities exist in favour of the person in possession (for instance, 
an agrecment for sale of the property to him) the prospective purchaser wcula te bound by them. 
Hunt v. Luck, (1g01) 1 Ch. 45 = Parthasarathn v. baraza Gramani, (1920) 45 M.L.J. 175 and Faki 
Ibrahim v. Fakı Gulam, (1920) 1.L.R. 45 Bom. 910, telisd on. ‘The omission to make inquiries of the 
usu mo ec in possession (who had an agreement for sale in his favour) about his right. 
must be treated as wi abstinence or gross negligence, on the part of the purchaser and he cannot 
obtain benefit of the proviso to section 27-A of the Specific Relief Act. 

Appeal against the decree of the Gourt of the Subordinate Judge, Tuticorin, 
in A.S. No. 95 of 1946, preferred against the decree of the Gourt of the District 
Munsif, Koilpaiti, in O.S. No. 158 of 1945. 

S. Ramachandra Atyar for Appellant. 

T. M. Ramaswam Atyar for Respondents. 

The Court delivered the following. 

Jupomenr.—The third defendant, a woman is the appellant. The pr 
in suit at one time belonged to the first defendant. On 14th October, 1926, he 
executed a usufructuary mortgage over it in favour of the plaintiff for a sum of 





1. (1836) 2 Deac. 40. 2. (1845) 5 L.T. O.S. 203. 
* S.A. No. 2106 of 1947. 11th January, 1951. 
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Rs. 1,250. Some sixteen years later, that is to say, on 2gth September, 1942, the 
first defendant purported to sell the property to his daughter, the second defendant, 
for a surh of Rs. 1,500. On agth September, 1943, defendants 1 and 2 entered into 
an oral agreement to sell the property to the plaintiff for a sum of Rs. 2,050, out 
of which Rs. 1,250 was to be adjusted towards the usufructuary mortgage which 
the plaintiff held. There were certain execution proceedings in connection with 
this property which are not ot present interest. On grd May, 1945, the first defendant 
sold the property to the third defendant for a sum of Rs. 2,000. The very next 
day the plaintiff’s advocate sent a telegram to the third defendant informing her 
- that she had made her purchase with notice of the contract of sale in favour of the 
plaintiff and intimating that a suit would be filed. Four days later the plaintiff 
brought the suit out of which the present second appeal arises for specific perfor- 
mance of tht agreement of sale. 


Both the Courts below have found that the oral agreement set up by the plaintiff 
is true. On the question whether the appellant had notice of the agreement in 
favour of the plaintiff the trial Gourt recorded a finding in the affirmative. The 
lower appellate Gourt did not record a clear finding on that point but concluded 
that the appellant must be deemed to have had notice and in this view dismissed 
the third defendant’s appeal. She has now come to this Gourt. 


Mr. Ramachandra Aiyar, the learned advocate for the appellant based his 
principal argument on section 3 of the Transfer of Property Act : 
£°* A person is said to have notice’ ofa fact when he actually knows thatfact, or when, but 


for wilful absention from an inquiry or search which he ought to have made, or gross negligence, he 
would have known ıt”. ` 


Three explanations follow, the second of which reads thus : 


“ Any person acquiring any inmovable property or any share or interest in any such property 

-shall be deemed to have notice of the title, if any, of any person who is for the time being in actual 
possession thereof”. 
Now argued Mr. Ramachandra Aiyar, the circumstances that the plaintif was 
a usufructuary mortgagee of the property and as such in possession of it would put 
the appellant on notice only ofyhis rights as a mortgagee and of no more and In 
consequence it will not be right to impute to her notice of any other rights which 
the plaintiff may have in the property, rights arising from a source other than as 
a usufructuary mortgagee. He sought support for this argument in certain obser- 
vations appearing in Babasah v. Hajee Mahomed Akbar Sakib+, regarding cases where 
the property is in the possession of tenants or lessees. 

“ He is by their occupation not affected with notice of more than the terms on which they 
bold including any agreement collateral to their leases, but he 1s not bound to enquire, nor are they 
bound to answer, to whom they pay rent, so that the purchaser is not in fruch a case affected with 
notice of the tenant’s lessor’s title or mghts . . . . The principle has been embodied in India 
in section 27 of the Specific Relief Act and section 3 of the Transfer op Property Act’. 

The appellant admitted that she did not make any enquiry of the usufructuary 
mortgagee in order to ascertain from him whether he had any rights in the property 
other than as a usufructuary mortgage. The real question in this case, therefore, 
is whether her omission to do so can be said to amount to wilful abstention from 
an enquiry which she ought to have made or whether it amounts to gross negligence. 
The argument of Mr. Ramachandra Aiyar on this matter was that once it was 
known that the property was in the possession of a usufructuary mortgagee, there 
was nothing further that a prospective purchaser of the property need have enquired 
about. The property was in the possession of the plaintiff. The appellant was 
bound to ascertain why he was in possession. To that enquiry the answer would 
turn out to be that he was a usufructuary mortgagee. That would dispose of the 
question of possession. It would hardly occur to anybody to pursue the matter 
any further and the omission cannot therefore be said to amount to wilful abstention 
or gross negligence ; it would hardly occur to anyone to suppose that the mortgagee 

any other rights or interests in this property. 


1. (1923) 45 MLL J. 157 at 158. 
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I do not consider that a prospective purchaser can be held to have made the 
sort of enquiry he should if he does not pursue the matter further. When a person 
other than the vendor is in actual possession of the property it behoves a prospective 
person to ascertain what all rights the person in actual possession really has in 
respect of the property. And if he omits to do so and if equities exist in favour 
of the person in possession the prospective purchaser would be bound by them. 
In Parthasarathi v. Subbaraya Gramam', after extracting the relevant passage in 
section 3 of the Transfer of Property Act, which I have quoted, the learned Ghief 
Justice observed : 


“In England as here it has been held that constructive notice of all the rights of a persdn in 
Possession of property sold or mortgaged is to be imputed to purchasers or mortgagecs who made no 
enquiry of the person in occupation.’ 

The English law on the subject is stated in Hunt v. Luck? where Farwell, J., quotes 
from the earlier decision in Barnhart v. Greenshislds*. 

“With to the effect of possesion merely, we take the law to be, that if there be a tenant 

in possession of land, a purchaser is bound by all the equities which the tenant could enforce against. 
the vendor, and that the equity of the tenant extends not only to interests connected with his tenancy 
asin Taylor v. Stibbert*, but also to interests under collateral agreements, as in Danwls v. Davison’ Allex 
v. Anthony t, e ee being the same in both clames of cases, namely, that the possession of the 
tenant is notice t he has some interest in the land, and that a purchaser having notice of that fact, 
is bound, according to the ordinary rule, either to inquire what that interest is, or to give effect to it, 
whatever it may be”. 
The decision in Faki Ibrahim v. Fala Gulam’, was given on facts scarcely distinguish- 
able from those in the present case. ‘The plaintiff there was in possession of the 
property as mortgagee from the first defendant. On 4th March, 1917, the first 
defendant agreed to sell the Proper ye the plaintiff. Subsequently, he refused 
to do so and sold the property to second defendant on 19th January, 1918. 
The plaintiff then sued for ific performance of the agreement. The second 
defendant relied upon the sale deed in his favour though he admitted he knew 
that the plaintiff was in possession and that he made no enquiries as to the nature 
of the plaintiff’s possession. The trial Court and the lower appellate Court dis- 
missed the suit on the ground that the second defendant had no notice actual or 
constructive of the contract of sale between the first defendant and the plaintiff 
although the second defendant might be fixed with notice of the plaintiff’s possession 
as mortgagee. On second appeal a Bench of the Bombay High Court set aside 
the decision of the Gourts below and ordered specific performance. The learned 
Judges followed the earlier decision in Sharfuddin v. Govind? and the English decision. 
m Daatels v. Davison" in which the Lord Chancellor held that : 

- “Where there is a tenant in possession under a lease, or an agreement, a person, purchasing 

part of the estate, must be bound to inquire, on what terms that personisin possession . . . .. 
that this tenant being in possession under a lease, with an agreement in his pocket to become the 
purchaser, those circumstances, altogether give him an equity, repelling the claim of a subsequent 
purchaser who made no inquiry as to the nature of his possession.” 
Mr. Ramachandra Aiyar argued that that decision in Faki Ibrahim v. Faki Gulam’, 
cannot be now regarded as current law in view of the amendment made in the 
Transfer of Property Act after that judgment was rendered. I do not however 
consider that the amendment made in the Transfer of Property Act affects the 
correctness of that decision in any manner. The omission of the appellant in the 
present case to make enquiries of the plaintiff or about his right must be treated 
as wilful abstinence or gross negligence, which means, that the appellant is 
bound by the existing equity in favour of the plaintiff and cannot obtain the benefit 
of the proviso to section 27-A of the Specific Relief Act. The appeal is dismissed. 
with costs. No leave. 








K.S. —— . Appeal dismissed. 
I. (1923) 45 M.L.J. 175 at 178. i 5. (1809) 16 Ves. : 33 E.R. 978 ; (1811) 
2. (1901) t Ch. 45. 17 Ves. 433: MER 167. 
g. (1853) 14 E.R. 204: 9 Moo P.C. 18, 32. 6. (1816) 1 Mer 282 : 95 E.R. 679. 
4. (1794) 2 Ves. Jr. 437: 2 R.R. 278: 30 1920) 45 Bom. 910. 


E.R. 713. $. frao) 27 Bom. 452. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. RAJAMANNAR, Chisf Justice AND Mr. Justice Soma- 
SUNDARAM. l 


M. G. Murugesam Chetty .. Appellant * 
D. 
E. Kanniappa Mudaliar .. Respondent. 


. Limitation Act (LX of 1908), Article 183—Order of reviver of decree on application to executes ihe decree 
against ome only of two judgment-debtors—Decres against the other—If kepi alive. 

An order of revivor of a decree on the original side of the High Court against two when 
made on an application for execution against only one of them does not keep the decree alive as against 
the other. 

Kriskaaipah v. Gajendra Naidu, (1917) 93 MLL.J. 533 : IL.R. 40 Mad. 1127, relied on. 

A decree-holder who had obtained a transmission of a decree m the High Court against two 
persons filed an execution application against only one of the Judgment-debtors and died. His legal 
representatives applied to the High Court to be brought on record as the legal representatives of 
the decree-holder and for leave to continue the execution application. After notice to both the Judg- 
ment-debtors, the application was granted. Ona question as to the effect of the order, 

Held: The order did not purport to judicially determine the Liability of the defendant against 
whom no execution petition was filed and ore it cannoto te as a revivor of the decree against 
that judgment-debtor within the mening of Article 189 of the Limitation Act. 

On appeal from the order of the Hon’ble Mr. Justice Rajagopalan, dated 26th 
October, 1949, and made in Application No. 697 of 1949 in G.S. No. 462 of 
1929 in the exercise of the Ordinary Original Givil Jurisdiction of the High Court. 

T. A. Vijayaraghavachan for Appellant. 

N. R. Sesha Ayyar for Respondent. 

The Judgment of the Gourt was delivered by 


The Chief Justice —We are in entire agreement with the acacia of Raja- 
gopalan, J. As the facts have been stated fully and accurately in his judgment, 
we shall not repeat them. There were two judgment-debtors and m this appeal 
we are only concerned with the second judgment-debtor. The decree-holder 
after obtai the transmission of the decree to the Gourt of District Munsif of 
Poonamallee an execution application in that Court for execution against 
the first defendant only. It was during the pehdency of this petition that the 
decree-holder died and his legal representatives who are the appellants before us 
filed an application in this Gourt (No. 313 of 1938). In that application, they 
prayed that an order may be made bringing them on record as the legal repre- 
sentatives of the decree-holder and to grant them leave to execute the decree b 
Saar a execution proceedings started by the deceased in the District Munsif's 
Court of Poonamallee. Notice of this application went to both the judgment- 
debtors and the Master passed an Order on 28th September, 1938 recognising 
the appellants as the legal representatives of the deceased decree-holder and giving 
them leave to continue the execution proceedings therein. We agree with Raja- 
gopalan, J., that the reference in this order is to the execution proceedings pending | 
in the District Munsif’s Gourt of Poonamallee against the first defendant. This 
order can therefore be taken as a judicial determination of the liability of the first 
defendant to be proceeded in execution at the instance of the legal representatives 
in the Court of the District Munsif. Such a judicial determination would amount to 
a revivor, see Palaniappa Chettiar v. Valliammai Achi1. In the application, i.e., No. 313 
of 1438, there was no prayer for granting the appellants leave to execute the decree 
against ihe second defendant in any manner. There was therefore no judicial 
determination therein of the right of the appellants as legal tatives to execute 
the decree against the second judgment-debtor. It is established law that 





* O. S. A. No. 5 of 1950. gIst January, 1951. 
1. (1928) 56 M.L.J. 555 : LL.R. 52 Mad. 590. l 
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an order of revivor of a decree on the Original Side of the High Court against two 
persons when made on an application for execution inst only one of them does 
not keep the decree alive as against the other, sec rishnawyak v. Gajendra Naidu! 

ing the decision of Bakewell, J. in McLaren v. Veertah Naidu®. Mr. T. A. 
Viji vachari who appeared for the appellants did not contend that this was 
not sound law If so, the decision in Palamappa Chettiar v Valliammat Achi*, cannot 
þe of any assistance to him Al that was decided in that case was that an order 
recognising the transfer of a decree or an order bringing on record legal repre- 
sentatives and allowing the assignee or the legal representatives to execute the decree 
‘would be an order of revivor within the meaning of Article 183 of the Indian Limi- ` 
tation Act. That may be so, but the question is whether the order operates as a 
revivor against judgment-debtors in respect of whom no relief by way of execution 
was prayed for in the application on which there was an order of revivor In this 
‘case there can be no doubt that the Master by his order dated 28th September, 
1938 did not purport to judicially determine the liability of the second judgment- 
debtor to be proceeded in execution. Therefore it could not be viewed as a revivor 
of the decree against the judgment-debtor within the meaning of Article 183. This 
is A vicw taken by the Master and by Rajagopalan, J. and the same view commends 
itself to us. 


The appeal is therefore dismissed with costs. 
V.S. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice BAmEER Amp SAYEED. 


Dr. A. L. Meganathan .. Petitioner * 
Madras Prohibition Act (X of 1997), section 4 (1) (h)—Licence to a medical man to liquor for sale at 
Goo ounces at a time on a doctor's prescription—Licenses transferring liquor to too cunce fence of 


“ bottiing '—If committed. 

A licensee who is permitted by his licence to keep a certain quantity of liquor and sell it in 
quantities not exceeding two ounces at a time may keep it in smaller bottles to facilitate bis trade as 
a chemist, so long as he acts within the direction of his licence. By reducing the bulk of liquor from 
a bi to er bottles in the course of the business or trade, he does not commit the offence af 
* bottling’ under section 4 (1) (A) of the Madras Prohibition Act. 


Proceedings of the Board of Revenue interpreting the law are not admissible in evidence in-a 
prosecution for such an offence. | 
Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the judgment of the Gourt of the 
Sub-Divisional Magistrate, Goonoor in G.A. No. 4 of 1951 (G. G. No. 515 of 1950, 
Stationary Sub-Magistrate, Goonoor). 
B. C. Panchanathan for the Petitioner. 
Assistant Public Prosecutor (4. S. Stoakaminathan) for the State. 
The Gourt made the following l 
Orver,—The petitioner has been convicted in this case under section 4 (1) (A) 
of the Madras Prohibition Act, (Act X of 1937). Section 4 (1) (A) is to this effect, 
Dig. : 
“ Whoever bottles any liquor for purposes of sale is liable to punishment uncer the Act”. 
In this case what the petitioner is alleged to have done is that under a 
licence granted to him for sale of liquor as a medical man he obtained a 
certain quantity of liquor and had it bottled in smaller bottlers of two 
ounces cach and kept them in his dispensary ready for sale to persons 
who might go to him with prescriptions from doctors. It is true that three 
_— ee e e o, 
I: ER 33 ML. J. 593 : ILR. 40o Mad. 1127 g. (1928) 56 M.L-J. 555 : I.L.R. 52 Mad. 590. 
2. (1915) I LR. 38 Mad. 1102. 


*Cr.R.C, No. 296 of 1951. goth April, 1951. 
(Cr.R.P. No. 295 of 1951). 
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such bottles are said to have been recovered from his dispensary on & 
raid conducted by the Prohibition Officer. This transfer of liquor in quantities 
permitted by the licence, viz., of two ounces from a bigger bottle to smaller botiles 
is the vamen of the charge. The Court of first instance relied upon a docu- 
ment, ibit P.-6 which is said to be a proceeding of the Board of Revenue where- 
in it is stated that firms dealing in liquor ought not to be allowed to refill liquor 
in bottles. Incidentally there is also some reference to licensees who can dispose 
of brandy as an ingredient of a mixture or as such in quantities not exceeding 
two ounces at a time and it further states that it does not authorise ihe refilling of 
brandy in bottles of two ounces capacity and that this process of refilling brandy 
is an offence. This proceeding of the Board of Revenue, which the learned Magis- 
trate who originally convicted the petitioner has so much relied upon has not been 
relied upon by the sub-Divisional Magistrate who heard the appeal. He has 
observed that the said proceedings do not have the force of law but could be cons- 
trued only as an interpretation of law. The learned counsel for the petitioner, 
Mr. Pan athan has urged before me that this document should not have been 
taken into consideration by either of the’ Courts below. He has cited Damodara 
Naidu and another1, in support of his contention. This proceeding of the Board 
of Revenue has not been proved as required by law and no certified copy is said 
to have been produced. The tenor of the proceeding is one of instructions to the 
subordinate officers and it cannot be construed to have the force of a rule or sta- 
tute. I agree with the learned counsel for the petitioner that the proceeding is 
wholly inadmissible and that it ought not to have been received in evidence at 
all. In the next place, both the courts have held that the act of transferring the 
bulk of 18 ounces of brandy which the petitioner is entitled to keep under the 
terms of licence into smaller bottles of two ounces is an offence. The learned counsel 
for the petitioner contends that the proviso to section 4 (1) of the’ Prohibition Act = 
“Nothing contained in this sub-séction shall apply to any act done under and in accordance 
ra F provisions of this Act or the terms of any rule, notification, order, licence or permit iwucd 
ercunder ”, 
does not make the act done by the petitioner namely the transfer of liquor from a 
bigger bottle to smaller bottles, an offence. There is foree in this contention. It 
must be remembered that the petitioner is a medical officer and it is also stated 
that he is a medical officer of 27 years standing and is now also a member of the 
Prohibition Committee, though for sometime previously he was himself the me 
dent of that committee. It is also brought to my notice that there seems to have 
been some misunderstandings between the present president of the Prohibition 
Committee and this petitioner. But I do not think that this is relevant for purposes. 
of disposing of this revision case whatever might be the background for the charge. 
We have to consider only the question whether the petitioner has really committed. 
the offence as charged. He has been authorised to sell liquor in quantities not 
exceeding two ounces and he is also entitled under the terms of the licence issued 
to him to keep the bulk quantity allowed to him in his shop for purposes of sale. 
The question is whether m the course of such selling which he is allowed to do,. 
having kept smaller bottles ready for sale to persons who go to him with prescrip- 
tions a doctor, is an offence and whether such an act is not permitted un- 
der the licence. The terms of licence have been perused by me and there is no 
term which prohibits this licensee from keeping ready for sale as a medical man 
to persons who may bring prescriptions from registered medical practitioners to- 
buy two ounces of brandy at a time. One of the terms of the licence says : 
‘The privilege extends only to the sale by chemists on the prescription of a qualified medical! 
practitioner of brandy either as an ingredient of a mixtures or by itself in quantities of not mors than two 
ounces at a tems and of medicated wines and similar preparations containing any percentage of alcohol 
in sealed bottles in quantities not exceeding one quart at a time ”. 
The appellant is a chemist and deals in chemical products and for. purposes of 
his trade and business if he keeps ready bottles containing two ounces of brandy 
from out of the quantity which has heen permitted to him to carry on his business 


I. (1915) 2 L.W. 1120. 
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as chemist, I do not think how it can be stated that he has committed the offence 
and has exceeded the terms of the licence. It is inconceivable how else he could 
sell the authorised quantity to suit the convenience of the buyers and his own. 
Bottle has been defined in section 3 of the Act thus: 

‘'* Bottle? means to transfer liquor, from a cask or other vessel to a bottle, jar, flask or pot or 
similar receptacle for the purpose af tale. whether any process of manufacture be employed or not 
and includes reboltling ”. f 
The process of bottling obviously is applicable to firms who deal in brandy and also 
to persons who manufacture large quantities and then divide them into smaller quan- 
tities in order to facilitate the distribution and disposal of the quantities manu- 
factured by them. I do not think that it was the intention underlying this defini- 
tion that a chemist who is permitted to sell small quantities on production of pres- 
criptions from doctors should also be treated on the same footing as a maufacturing 
or a distributing firm dealing in liquor. I think it is too much straining of the lan- 
guage contained in the definition in section 3 (1) to say that a chemist who is per- 
mitted to sell liquor by itself in quantities not ex ing two ounces is bottling or 
re-bottling. It would be a legitimate act on the part of the licensee to keep liquor 
in smaller bottles to facilitate his trade as a chemist so long as he acts within the 
directions of his licence. I am unable to agree with the argument advanced by 
the learned Public Prosecutor in this connection that the petitioner having reduced 
the bulk from a bigger bottle to smaller bottles in the course of his business and 
trade has committed the offence of bottling as contemplated by section 4 (1) (A) 
of the Prohibition Act. In the circumstances I think the conviction is not justi- 
fiable and I set aside the conviction and sentence. The fine if paid already will 
be refunded. 


V.PS. ¥,; Petition allowed. 


IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
PRESENT :—MR. JusricgE Sussa Rao, AND Mr. Justro PANCHAPAKESA AYYAR. 


Chinnaswami alias Samba Goundan .. Petitioner * 
U. 

A. L. Vr. ST. Veerappa Chettiar and others .. Respondents. 

Conshiution of India (1950), Articles 192 (1), 133 (1) and 195—Cinil Procedure Cods al dt sec- 
tions 109 and 110 and Order 45—Sacurity and deposit for printing charges etc.—Failure to furmish— Effect. 

The Adaptation of Laws Order 1950, made suitable amendments tosections 109 and 110 and 
Order 45 of the Civil Procedure e and the Supreme Court by virtue of rule-making power 
conferred upon it 2 the Constitution in regard to matters pertaining to ap have made the 


rules in Order plying the provisions of Order 45 of the Civil ure Code to appeals 
preferred under icles 132 (1) and 199 (1) and 195 of the Constitution. 


Where after an appeal had been filed in the Su c Court the appellant fails to furnish security 
and also the deposit towards defraying charges of printing he cannot escape the consequences of 
gancellation of his certificate by relying on the fact that Order 45, Civil Procedure Code had not been 
suitably amended by the High Court. 

Petition praying that in the circumstances stated in the affidavit filed there- 
with the High Court will be pleased to cancel the certificate granted to the first 
respondent herein, to appeal to the Supreme Court against the decree of the High 
Court dated 5th April 1950 in S.A. No. 2195 of 1946 preferred to the High Court 
against the decree of the District Court, Combatore, in G.A. No. 327 of 1945 pre- 
ferred against the decree of the Gourt of the Subordinate Judge ot Coimbatore in 
A.S. No. 42 of 1944. 


D. Ramaswami Aiyangar for Petitioner. 

R. Resava Aiyangar for Respondents. , 
eee 

*Q. M.P. No. 1819 of 1951. 2oth March, 1951. 
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The Gourt made the following 


Orver.—This is an application by the respondent in S.A. No. 2195 of 1946 
to cancel the certificate granted to the appellant on 5th April, 1950 under Article 
132 of the Constitution of India. 


On a representation made by the appellant in S.A. No. 2195 of 1946, we passed 
the following order : 


“In our view the judgment just delivered involves a substantial question of law within the meaning 
of Article 192 of the Constitution of India. Leave granted”. 


The respondent did not furnish security for the costs before the Supreme Court 
and did not deposit the necessary amount for defraying the expenses of printing 
etc. of the records. He took out an application in the Supreme Gourt of India 
for an order dispensing with the furnishing or the security and the printing deposit 
and the same was dismissed by that Gourt. Mr Kesava Aiyangar appearing for 
the appellant, contended that there is no obligation on his client to furnish security 
or to make the requisite deposit, as Order 45 of the Civil Procedure Gode was 
not amended suitably by the High Gourt. To put in other words, his argument 
is that, as the rules now stand, he is entitled to prefer an appeal to the Supreme 
Court without furnishing the security and also without depositing the requisite 
charges towards printing, etc. 


On the same day on which the Constitution of India came into force, the 
President of the Republic of India made the Adaptation of Laws Order, 1950. 
Section 3 of the said order reads as follows : 

‘ As from the appointed day, the existing central Jaws mentioned in the schedules to this order 
shall, until repealed or amended by a competent legislature or competent authority, have effect subject 
to the adaptation and modification directed by those schedules, or, if it is so directed, shall stand 
repealed ade | 


The following amendment was made to sections 109 and 110 of the Civil 
Procedure Code : 

Section 109. For ‘subject to such rules’ substitute * subject to the provisions in Chapter 1V 
of Part V of the Constitution and such rules’, for ‘His Majesty in Council’ substitute ‘ the Supreme 
Court’ and for ‘decree or final order’ substitute ‘judgment, decree or final order’. 

Section 110. For ‘ten thousand’ substitute ‘twenty thousand’ for His jesty in Council’ 
substitute ‘the Supreme Court’ and for ‘decree or final order’ substitute “judgment, decree or 
final order ’. 

Order.45 of the Civil Procedure Gode was also suitably amended by substituting 
the words “ The Supreme Gourt” for the words “ His Majesty in Gouncil ”. 


Article 145 (1) (b) of the Gonstitution of India empowers the Supreme Gourt 
to make rules as to the Procedure for e A the appeals and other matters 
pertaining to the appeals including the time within which appeals to the Gourt are 
entered. Presumably under the said power the Supreme Gourt framed Rules. 
Under Order XII of the Supreme Court Rules, subject to any special direction which 
the Court may give in any particular case, the provisions of Order 45 of the 
Code, so far as may be applicable and of any rules made for the purpose by the 
High Court, shall apply in relation to appeals preferred under Article 132 (1), 
133 (1) and 135 of the Constitution. Rule 3 says that where an appellant, having 
obtained a certificate from the High Court, fails to furnish security or makes the 
deposit required, that Gourt may, on its own motion or an application made in that 
behalf by the respondent, cancel the certificate and may give such directions ag 
to costs of the appeals and the security entered into by the appellant as it shall think 
fit or make such further or other orders as the justice of the case requires. 


It will be clear from the aforesaid provisions that the Adaptation of Laws 
Order, 1950, made suitable amendments to sections 109 and 110 and Order 45 
of the Civil Procedure Code and that the Supreme Court, by virtue of the rule 
making power conferred upon it by the Constitution, in regard to matters pertaining 
to appeals, have made the rules applying the provisions of Order 45 of the 
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Givil Procedure Gode to appeals preferred under Article 192 (1); 133 (1) and 135, 
of the Gonstitution. ' We cannot, therefore, accept the argument of the learned 
counsel that Order 45 of the Givil Procedure Gode not having been amended 
by the High Gourt of has no application to appeals preferred to the Supreme 
Gourt of India. As the appellant failed to comply with the provisions of that Order, 
we hereby cancel the certificate granted to him. The respondent will pay the costs 
of the application to the petitioner. 


K.C. — Certificate cancelled. 
IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
PRESENT :—MR. Justice PANCHAPAKESA AYYAR. 
The Public Prosecutor .. Appellant * 


U. 
K. V. K. Ramaswami .. Respondent. 

Evidence Act (I of 1872), sætten 106—Permit for uss of matenals for specific purposs—Matsrials not 
used for that purpose—Prosecution mot able to prove how mae dispoird of—Accused having special 
know if can escape liability for contravention of the permi. 

Indirect evidence or circumstantial evidence, ing to irresistible inference of guilt is sufficient 
itp ig a a and much more so in less grave offences like violation of emergency 
orders of State. á 


Where an accused taking a permit for steel and iron for a specific purpose, and undertaking to 
use the materials for the purpose and that purpose alone, and to return the permit in case the purpose 
had ceased to exist, had not admittedly utilised the materials for the purpose specified, 


Held the fact that the prosecution could not find out where the materials were and how they had 
been disposed of or used would not enable the accused to escape liability and punishment for the 
contravention of the permit. The accused had this special knowledge and hence would be liable 
amder section 106, Indian Evidence Act to be convicted for the contravention unless he proved that 
he had utilised the materials for the ted. Courts should never fail to apply section 106 
of the Evidence Actio causa of pedal kaowled ee and burden of proof like this, 

Appeal under section 417, Griminal Procedure Gode, 1898 against the acquittal 
of the aforesaid respondent (accused) by the Sessions Judge, Salem division, in 
rl. App. No. 174 of 1949 on. his file, dated 12th November, 1949 (G.G. No. 155 of 
1949 on the file of the Gourt of the Additional First Class Magistrate, Namakkal). 


The Public Prosecutor (V. T. Rangaswami Atyangar) in person. 
P. S. Ratlasam for Respondent. 
The Court delivered the following 


JupcmentT.—This appeal is by the Madras State against the acquittal of one 
Ramaswami, the accused in G.G. No. 155 of 1949, by the Sessions Judge of Salem 
in G.A. No. 174 of 1949, and shows the utility and importance of section 106 of the 
Indian Evidence Act in certain cases. This Ramaswami, as the Secretary of the 
village school building committee, Pattanam, Salem district, has, admittedly, 
been given 2} tons of M.S. Rounds 5/8” from one S. Kuppuswami Chetti of Madras 
(P.W. 1’s firm) for making certain additions and constructions in an elementary 
school in Pattanam village. He agreed, under the permit, that he would utilise 
the material that was allowed to be purchased by him for the purpose above men- 
tioned and that he would return the permit to the Director of Industries and Com- 
merce and the Provincial Iron and Steel Controller if the purpose for which it has 
been issued ceased to exist, and the permit was made valid for go days from the 
date of its issue, namely, 6th January, 1949. Admittedly, he bought the goods 
through P.W. 2 from P.W. 1’s firm on 25th January, 1949 after endorsing the permit 
in his favour. P.W. 2 swore that he was given Rs. 875-15-6 and the permit by the 
accused and that he bought the articles from P.W. 1 and put them in a cart and was 
taking them to the railway station in Madras (Salt Gotaurs) to book them for Salem 
when the accused met him and took over the articles from him. He was not believed 
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ing this by ‘the trial Court which, however, convicted the accused under 
Clause 8 of the Iron and Steel Production and Distribution Order read with clauses 7 
(1) and 17 (2) of Gentral Act XXIV of 1946, holding that he and P.W. 2 mus: have 
colluded together to use the goods p ased under the permit otherwise than in. 
accordance with the conditions mentioned in it. It sentenced the accused to pay 
a fine of Rs. 1,000. It observed that there was no proof that he had disposed of the 
goods in the black market with a view to enrich himself. The accused had examined 
D.Ws. 1 to 3 to show that he had given away the permit to P.W. 2 under the orders 
of P.W. 5, the President of the School committee and a relation of P.W. 2, for some- 
money due by the school committee to P.W. 2 for iron articles, weighing 8 cwt. 
and odd, got already and utilised for the building of the school. He had also said 
that despite several demands, P.W. 2 failed to deliver to him the goods purchased. 
under the permit and that he intended to proceed against P.W. 2 for breach of trust, 
‘regarding these iron goods after this case was over. i 


On appeal, the learned Sessions Judge, Salem, held that upon the proved facts. 
of evidence and taking them at their face value the accused was entitled to an. 
acquittal as there was no evidence to show what happened to the materials 
under the permit, Exhibit P-1, by P.W. 2 from P.W. 1, or that they had been disposed. 
of in the black market or in any improper manner. He relied on the wording of 
rule 8 of the Iron and Steel Production and Distribution Control Order, 1941, which. 
runs as follows: 


“A person acquiring iron or steel in accordance with the provisions of clause 4 shall not use 
the iron or steel otherwise than in accordance with any conditions contained or incorporated in the 
document which was the authority for the acquisition ’’. 


The learned Sessions Judge set aside the conviction and sentence of the accused. 
as the prosecution had not proved that the accused had misused the materials, 
and as the permit did not prescribe a time limit for use of the materials and so the 
accused could still use the materials some day in the future. The State has filed 
this ap against the acquittal, urging that the case inst the accused Rama- 
swami been proved satisfactorily, especially in view of section 106 of the Indian. 
Evidence Act which was overlooked by the Sessions Judge 'and which puts the 
burden of proving the fact of the use or location of things purchased under: 
Exhibit P-1 on the accused as they are within his special knowledge. 


I have perused the records, and heard the learned Public Prosecutor for the 
appellant, and Mr. Kailasam, the learned counsel for the accused Ramaswami. 
There is no doubt in my mind that the learned Sessions Judge was wrong in acquitting” 
Ramaswami in the light of the evidence in the case and in view of section 106 of 
the Indian Evidence Act which throws on the accused the burden of proving what 
became of the materials he bought under Exhibit P-r. 


It will be indeed a sad state of affairs if any man taking a permit for steel or 
iron for a specific purpose, as the accused Ramaswami did, undertaking to use the 
materials for that purpose and that purpose alone and to return the permit in case 
that purpose had ceased to exist, should be allowed to escape all liability and punish- 
ment, even though he purchased the materials and even though the purpose has. 
admittedly not been carried out, simply because, though the materials are not 
accounted for by the man and he gave a false explanation (as the accused did to 
P.W. 6, the Revenue Inspector when he told him on 17th February 1949, under 
Exhibit P-12, that he had received the materials and utilised them in full for the 
school) and simply because the prosecution could not find out where the materials 
were and how they had been misused. The accused alone had this special know- 
ledge, and he will be liable under section 106 of the Indian Evidence Act to be 
convicted of this offence unless he proved that he had utilised the materials for the 
purpose granted. Courts should never fail to apply section 106 to cases of special 
knowledge and burden, like this. 


To allow this accused to escape simply because the prosecution could not 
show where the materials which this accused bought through P.W. 2 were, and 
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how they were utilised, things which the accused alone knew, will be like allowing 
a shop servant charged with misappropriating a bottle of wine when taking it to a 
permit holder to escape, despite proof of his being entrusted with it for delivery, 
. because the prosecution could not say what became of the wine later on, though it 
suspects that the wine might have been sold or consumed by the servant but cannot 
prove it, and the accused, who has special knowledge of it, will not say what became 
of it! Mr. Kailasam, for the accused, frankly conceded that the materials bought 
under Exhibit P-1 by the accused through P.W. 2 from P.W. I were not utilised 
for the purpose for which they were applied for and for which the permit was granted, 
and also said that there is no intention on the part of the accused to use the materials 
in the future, as he has not got them. The accused said in Exhibit P-12 that he 
got the materials under Exhibit P-r and that he utilised them for the purpose 
mentioned in Exhibit P-1. That is now proved to be false. The accused did not 
file a complaint against P.W. 2 for failure to give him the materials purchased 
under Exhibit P-1 from P.W. 1. Obviously he could not be speaking the truth 
here in the light of his own statement in Exhibit P-12. The irresistible inference 
is that he used the materials purchased under the permit, Exhibit P-1, otherwise 
than in accordance with the conditions contained in Exhibit P-1, and he would be 
guilty as charged. Of course, ifhe had proved that the materials were swallowed 
up by an ¢, or were carried away by thieves, or even misappropriated 
by P.W. 2 or o without his connivance, section 106 will not apply and enable 
the Gourt to convict him. But he egregiously -failed to do so. Even if P.W. 2 
and P.W. 5 were liable for abetment of the offence of misuse of the materials granted 
under Exhibit P-1, by handing them over to P.W. 2 for his use for the debi due to 
him by the school committee (many committees raise funds by lotteries, contracts, 
sale of permits, etc., it is said) the accused’s liability will not cease. Proof does not 
mean only proof by direct evidence, as proof of sale in black market, utilisation for 
another building in a different place by a different person, etc., as the learned 
Sessions Judge seems to have taken it to mean. It will also include proof by indirect 
evidences. Indirect evidence, or circumstantial evidence, leading to an irresistible 
inference of guilt is sufficient for a conviction even in murder cases, and much 
more so in less grave cases like this. 


I am satisfied that the accused Ramaswami has committed the offence charged 
against him though he has not been proved to have sold the materials in the black 
market and enriched himself. It is probable that this village committee owed 
money to P.W. 2 for the construction already made, and that P.W. 2 was given 
the permit by the accused illegally, and possibly also with the connivance of P.W. 5, 
the President, in discharge of his dues, by allowing him to purchase the materials 
and utilise them himself, unlawfully and in contravention of the conditions in 
‘Exhibit P-1. So, I set aside the acquittal of the accused and convict him of the 
offence charged. Mr. Kailasam pleaded for a very lenient sentence as the accused 
has only been made a scapegoat of by P.W. 5 and the other committee members 
and has not earned one pie by this offence. l agree. Considering all the circum- 
stances, and the possible complicity of P.Ws. 2 and 5 also in this offence and the 
fact that the accused did not make any profit himself, I sentence him to, pay a 
fine of Rs. 50, or, in default, to undergo rigorous imprisonment for one month, 
as that will meet the ends of justice in this case, as conceded by the learned Public 
meres Time is granted till 3 p.m. on 30th March, 1951, to pay the fine in the 

j ourt, 


K.G. Appeal allowed. 
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IN THE. HIGH GOURT OF JUDIGATURE AT MADRAS. 
PRESENT :—Mr. Justia SATYANARAYANA Rao AND Mp. Justice Racwava Rao. 


The Commissioner of Income-iax, Madras .. Applicant* 
U. 

S. VR. N. Palaniappa Ghettiar (died) and others .. Respondents. 

Income-tax Act (XI of 1922, as amended by Act VO 1939), section 25 (4)—Reltef under—Whew 
available—Partiton in joint Hindu famly—A rig des d Uys share tn the bustness of a foreign tacome 
to Om’ or mote members if urcenia Assman ats of profits of foreign business recetued m British 
India under Income-tay Aci of 1918—Famely f to relief under section 25 (4) of the Act as amanded by 
Act Vil of 1999. 


When a Hindu undivided family on a partition is succeeded by one or more of its members in 
respect af the family’s share in the business of a foreign firm and the family was assessed in respect 
of profits of that share received in British India under the Income-tax Act of 1918 (the frm itelf 
not having been assessed) the family is not entitled to relief under section 25 (4) of the Income-tax 
Act of 1939 It cannot, therefore, be said that because tax was payable by the assessee on the profits 
received from a business in a foreign territory such assessment is an assessment of the business, The 
words ‘on which ” in section 25 (4) cannot be interpreted as meaning ‘' with reference to which.” 
The tax clearly should be on the business as such under the Act of 1918 to claim and avail’ 
the benefit under sub-section (4) to section 25. 

Gase referred to the High Gourt by the Income-tax Appellate Tribunal, under 
section 66 (2) of the Indian Income-tax, Act, 1922 (Act XI of 1922) as amended 
by section 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 1939) in 66 
R.A. No. 6 (Madras) of 1943-44, on its file for decis.on. 


C. S. Rama Rao Sahib for Applicant. 
K. Rajah Iyer and K. Srimpasan for Respondents. 
The Court delivered the folowing 


JUDGMENTS: Satyanarayana Rao, 7.—In pursuance of the direction of this Court 
under section 66 (2) of the Income-tax Act, the Income-tax Appellate Tribunal 
referred the following question of law to this Gourt : 

‘Whether when a Hindu undivided family on a partition is succeeded to by one or more of its 
members ın respect of the family’s share in the buaness of a foreign firm and the family was 
in respect of that share under the Act of 1918, a | een tana nti is the ily entitled 
to relef under section 25 (4) af the Income-tax Act as amended by the Amendment Act of 1999.’" 

The facts are not in dispute. The assessee was an undivided Hindu family 
and as a partner carried on money-lending business at Muar in the Federated Malay 
States. ‘The profits of the money-lending business received by the joint family 
in British India were assessed to income-tax under the Act of 1918 and subsequently 
there was a partition in the family and at that partition, the share of the family 
in the said business at Muar was allotted to two of the members of the family. 
It was claimed that as a result of the partition and the allotment of the share of the 
business to two of the members of die family there was a succession within the 
meaning of section 25 (4) of the Income-tax Act to the share of the profits and that 
therefore the Hindu undivided family was entitled to relief under section 25 (4). 
The Tribunal accepted the contention of the assessee and granted relief under 
section 25 (4). The short question is whethe: the Tribunal was right in applying 
section 25 (4) to the facts of the case. 

That the partition brought about succession to the business within the meaning 
of sub-clause (4) of section 25 is now common ground and it is not open to us to 
canvass the soundness of that view, as that question is not before us. One of the 
. requirements, therefore, of section 25 (4) is undoubtedly satisfied on the facts of the 
case. The only point on which there is controversy is whether the assessee is a 
person who, at the commencement of the Indian Income-tax (Amendment) Act 
(VII of 1939) carried on any business, profession or vocation on which tax was at. 
any time ged under the provisions of the Indian Income-tax Act, 1918. The- 
question referred to us makes it clear that the foreign firm at Muar which carried 
on money-lending business and in which the joint family was a partner was not. 
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assessed to income-tax. The share in the profits of the joint family which were 
received in British’ India were alone subject to the charge and not the business. 
The Income-tax Act of 1918 applied as provided by section 3 to the income of an 
- assessee from whatever source it is derived if it accrued or arose or was received 
in British India. ‘The definition of assessee in section 2 (2) of that Act included a 
firm and the firm as such was treated as a unit for assessment of its business provided 
its income accrued or arose in British India. A foreign"firm could not be assessed 
in respect of its business to any extent under that Act. Section 5 of the Act of 1918 
which defined the classes of income chargeable to income-tax analogous to the 
present section 6 included among the classes income derived from business and 
also income derived from other sources. Section 9 of the same Act enumerated 
the permissible allowances in computing the profits of the business under the head 
“income derived from business”. These deductions could not apply to a forei 
business and the income of such foreign business could not be brought and could 
not be charged to income-tax to any extent under the Act of 1918. The only 
extent to which the profits or gains of such business could be assessed to tax was 
only if the profits were recei in British India. Section 4 of the present Act, of 
course, altered the position to a large extent. Even under the Act of 1918 it was 
held that there could be no second receipt of the profits in British India when once 
the profits were received in the foreign territory from the foreign business and the 
assessment to tax of such profits received in British India was not justified under 
the provisions of the Act—see Rai Bahadur Sundar Das v. Collector of Gujrat? and 
Secretary, Board of Revenue v. Ripon Press and Sugar Mills Co., Lid.*. 


The r lef under sub-clause (4) is -permissible only if the tax on the business 
was charged under the provisions of the Indian Income-tax Act, 1918. If the 
foreign business at Muar was not and could not have been charged under the Act 
and the share in the profits of the family from that foreign business was charged 
under section 3 only on the receipt in British India, can it be said that the charge 
so made was a charge of a tax on the foreign business. The income received by the 
joint family could not have been charged under the head “income derived from 
business” but only as a receipt under section 3. The argument, however, on 
behalf of the assessee by his learned advocate Mr. Raja Iyer was that the words 
“on which tax was at any time charged ” should be construed as meaning “ with 
reference to which” tax was at any time charged. In other words, the contention 
is that the income derived by the assessee was in relation to a business and therefore 
the assessment of the income must be treated as an assessment of the business. No 
doubt, under the provisions of the Income-tax Act, the tax is payable by an assessee 
but the assessment of the tax is on the basis of various heads of income derived by 
the assessee one of which is business. It cannot, therefore, be said that because 
tax was payable by the assessee on the profits received from a business in a foreign 
territory such assessment is an assessment of the business. The meaning of the 
words “on which’’ is clear and it will be impossible to interpret those words as 
meaning ‘‘ with reference to which”. The tax clearly should be charged on the 
business as such under the Act of 1918 to claim and avail the benefit under sub- 
section (4) to section 25. 


The Appellate Tribunal which accepted the contention of the assessee pro- 
ceeded on the basis that the assessment of the appellant’s share of the income from 
the fo business tantamounts to assessment of the business itself. The Tribunal 
o as follows :— ' i 

“ This position would be quite clear if it is only remembered that what the appellant was astened 
was his share of income of the foreign firm, as if it is a business carried oa by him. The firm itself 
being a foreign one, was not assessable as being ‘non-resident’ and what was determined as liable 
to income-tax was the appellant’s share in thejncome of the foreign firm and which share was always 
ascertainable definitely in this foreign business and which was transferred to another and therefore 
succeeded to by that other person. It should be obvious that the appellant has been assessed in the 
past in respect of the business carried on by him and that the ownership of thst business has passed 


-+ 
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to another by succession within the meaning of the Income-tax Act and as such he is entitled to claim 
by virtue of section 25 (4) that the business carried on by him of which he was the owner on the Ist 
April, 1939, has been discontinued by hım because of the disruption and in the ownership of the 
business another person has succeeded to the family. The requirements of section 25 (4) are fully 
met and he 1s entitled to this relief.” 


This argument in my opinion proceeds on an erroneous assumption that the profits 
when received by the asseasee in British India were assessed as if it was a business 
carried on by him. This is obviously wrong as under the Act of 1918, the business 
as such, which is carried on in a foreign territory could not be assessed to income- 
tax and the profits could be assessed under section 3 only as a receipt of income in 
British India. Of course, if the assessee succeeded in establishing that in fact, 
though wrongly such profits were taxed on the basis of a business carried on by the 
assessee though in foreign territory, the fact of such assessment might possibly enable 
the assessee to claim the benefit of section 25 (4). But of this there is no proof. 
It is possible to interpret section 25 (4) as meaning that if in fact there was an assess- 
” ment of the business carried on in a foreign territory, though legally, such assess- 
ment was not permissible, the requirement of the section is satisfied and it would 
not be now open to us to question the legality of such assessment made under the 
provisions of the Act of 1918. It is unnecessary, however, to express any final 
opinion on this aspect though the language of section 25 (4) “on which tax was at 
any time charged ”, seems to indicate that such argument is possible. I am there- 
fore of opinion that the view taken by the Appellate Tribunal is wrong and the 
question referred to us must be answered in favour of the Gommissioner of Income- 
tax and against the assessee. The Commissioner is entitled to his costs which 
we fix at Ra. 250. / 


Raghava Rao, F.—I agree. 

* Mr. Raja Iyer is in my opinion perfectly right in his contention that this joint 
family must be taken to have carried on a business, none the less because it carried 
it on in co-partnership with strangers. On the bare language of the relevant 
enactment let it be assumed too that it is immaterial that the business is a foreign 
business in which this family had only a right to a share of the profits. The trouble 
in the way of learned counsel, however, is that in order to succeed he has still to 
. show and that he has failed to do—+#hat on the business as such tax was at one time 
or another charged under the provisions of the Indian Income-tax Act, 1918. 
It may be a i eae whether the word undsr here means only ‘in purported 
accordance with’ or something more—zig., ‘in actual accordance with’. It ma 
therefore be a question whether the assessment of the foreign business in Britis 
India if a fact, however wrongful, brings into operation section 25 (4) of the 
Act. That question however does not arise here. What arises is this : where all 
that we know is that rightly or wrongly it is only the share of the profit of the 
foreign business received by this joint ily in British India that was actually 
taxed, although under the head of “ income derived from business ” within section 
5 of the Act of 1918 and as if business within that section included foreign business, 
can it be said that on the business as such tax was charged under that Act as required 
by section 25 (4)? The answer must on first thought be No. 


Mr. Raja Iyer submits in order to get over this difficulty, that ‘on which’ 
. in section 25 (4) must be read as meaning ‘with reference to which’, I have care- 
fully considered the submission but must repel it. It involves a re-writing of the 
statute, however trivial the re-writing may seem. True, the rule of literal cons- 
truction shold not be adhered to, where the context of ihe word or phrase to be 
interpretéd renders it plain that such a construction is inappropriate (Vide Hals- 
bury’s Laws of England, II Edition, Vol. 31, page 481, Article 597). Butis that the 
position here? I can only say that it has not been shown how it is. All that can 
be urg.d is that otherwise the joint family assessce would stand denied the benefit 
of relief against double taxation for one year which the replacement of the Act 
of 1918 with its basis of taxation as the income of the current year, by the Act of 
1922 with its basis of taxation for the assessment year as the income of the 
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immediately preceding year, the accounting year, necessarily involved. A beneficial 
enactment must no doubt, as -is ‘sometimes said, be liberally interpreted ; but as 


in answering the reference against the assessee. 
K.S. Reference answered against the assesses. 


IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
PRESENT :—MnR. Justice PANGHAPAGESA SASTRY. 
Nallamuthu Pillai and others `` -- Appellants * 


v. : 
R. Aravamudhu Iyengar and another .- Respondents. 

Transfer of Properiy Act (1V of 1882), section 73 and Trust Act (LI of 1882), sections 88 and 90— Doctrine 
af substituted security—Applicabiity ef. 

Two items of roperty of which the ist defendant was the owner were acquired in 191g along 
‘with others by the thurai Municipality and instead of Payin ar apenas in money, disvercus 
owners were allotted sites in the areas acquired alter providing for roads, streets etc. and the 
suit plot was allotted to the ist defendant under the arrangement which was finalised in 1922. In 
1929, the Ist defendant borrowed Rs. 5,000 from the plaintiff’s father, executed a promissory note 
for the same and further agreed to execute a mortgage of the properties which had already been 
acquired by the Municipality. These properties, were later conveyed to one R and, as the plaintiff 
wes not paid the money of the mortgage executed, he filed a suit and obtained a decree personally 
and by way of charge against the two items of property and in execution of the charge portions of the 
decree they were b t to sale and sed by the plaintiff. The plamtiff set up title to the 
suit property on the application of section 73 of the Transfer of Property Act, the doctrine of mbeti- 
tuted security and er sections 88 and go of the Trusts Act. 

Held, that as the acquisition by and accrual of title by the praia was in Igg2 and the 
agreement to give a charge in favour of the plaintiff was in Da e pain can have only a right 
to have a charge over the mit property established by the application of the principles underlying 
section 73 of the Transfer of Property Act, sections 88 and go of the Trusts Act or by the doctrine of 
substituted secunty, but the title itself fs not transferred or compulsorily transferable to him by 
the rst defendant. 

Appeal inst the Court of the Subordinate Judge, Mathurai in O.S. No. 106 
‘of 1946, dated 17th February, 1947. 

R. Destkan for Appellants. 

E. Krishnaswami Ayyangar and N. C. Raghavachari for Respondents. 

The Gourt delivered the following 


JUDGMENT.—Defendants are the appellants. Plaintiff-respondents brought 
the suit for a declaration of their title to the suit Property and for recovery of posses- 
sion of the same from the defendants with past and future profits. According to the 
plaint they became entitled to the suit property plot No. 19 in what is known as 
the eastern extension scheme, Mathurai, in the following manner. iginally 
the first defendant was the owner of Town Survey No. 2512/1 of about 32 cents 
and 2512/2 of 73 cents. He had borrowed from the plaintiff’s father a sum of 
„Rs. 5,000 on the 1st September, 1923 and had agreed to give a mortgage over the 
above properties, in addition to the promissory note which he executed. It was 
stated by the plaintiffs that without giving the mortgage as agreed to, the first 
-defendant conveyed the properties'to one Kuthuva Rangachari by a deed of sale of 
March 1924 directing him however to discharge the promissory note debt in favour 
of the, plaintiff's father. As the amount was not so paid the plaintiffs’ father filed 


1. (1857) 6 H.L.G. 61 at 106, 
* Appeal No. 256 of 1947, ©... 
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a suit O.S. No. 119 of 1926, Sub-Gourt, Mathurai, on the basis of the prcmissory 
note and on the agreement to give a mortgage and prayed for a decree for recovery 
of the amount both personally and by way of’a charge on the properties. He 
obtained a decree accordingly and in executiéf of the charge portion of the decree 
he brought the above properties to sale, purchased them himself and also obtained 
delivery through court. It, however, happehed that these survey numbers and 
others had been acquired by the Municipality for an extension scheme even in 
1913. Instead of paying compensation in money there appears to have been an 
agreement between he Municipality and the various owners that the latter should 
be allotted sites in the areas acquired after providing for roads, streets etc. In 

ursuance of the scheme aforesaid plot No. 19 been allotted to the first defendant 
fn lieu of about 2g cents of land taken away from town survey No. 2 12/1. The 
plaintiff’s care is that by virtue of this transaction his title to plot No. 19 is made 
out and he had been in possession thereof peacefully and the first defendant trespassed. 
upon it sometime in 1946. Hence the suit. a4 


The first defendant’s defence was that he was in possession of the prcperty 
in his own right and not in any sense as a trustee or agent of the plaintiffs or in any 
fiduciary capacity for them. He has been so in possession for over the statutory 

‘od as well. He had executed a sale-deed in favour of the second defendant 
For . valuable consideration. ‘The second defendant pleaded that he was a purchaser 
in good faith for consideration and had no knowledge of any infirmity of title 
on the part of the first defendant or of any claim or right in the plaintifs, The 
third defendant was merely a lessee of the properties in his possession. The defen- 
dants denied the trespass. The lower Gourt framed appropriate issues and ulti- 
mately found in favour of the plaintiffs. The defendants have therefore filed this 
amien f 


The point for determmation is whether the plaintiffs have title to piot No. 19 
in the circumstances set out and found and whether the second defendant is a bona 
fide purchaser for value. 


It appears from the documents filed—and it is not really challenged now— 
that town survey Nos. 2512/1 and 2512/2 of about 32 cents and 73 cents were made 
a charge for the amount due to the plaintiffs’ father in O.S. No. 119 of 1926 and the 
properties.were brought to sale and purchased by the decree-holder who also claims 
to haye obtained delivery of possession of the preperty. Admittedly the plaintiffs 
are in possession of Town S. Nos. 2512/1 and 2512/2 except to the extent of 23 
cents which were taken away by the Municipality. In lieu of these 23 cents they 
claim that they have got a title to plot No. 19 which according to them became 
really substituted for the 23 cents taken by the Municipality. Their case is put 
forward under different heads. It is urged that section 73 of the Transfer of Bro- 
perty Act is applicable and thereby plot No. 19, became their property. It was 
urged again that the principle underlying it would apply in any event as also the 
principle recognised by the decisions of the Court in relation to what is known as 
substituted security doctrine recognised by the Judicial Gcmmittee in Bynath Lall 
v. Ramoodeen Chowdry! and Koru Issaku v. Gottumukala Sestharamarqu*. It was also 
argued that the principle of the ‘Trusts Act recognised in sections 88 and go would 
also apply. 


Section 73 of the Transfer of Property Act cannot in terms apply: It must 
be remembered that this acquisition by the Municipality and the accrual of title 
to the Municipality was as admitted by the respondents, in 1927 at the latest. 
Even in 191g the properties woula seem to have been acquired and the arrange- 
ment between the Municipality and the various owners had become finalised by 
about 1922. All the properties that were to bê allot ed to the respective owners 
had been settled and referred to in a schedule even before 1922. It was according” 
to this scheme that plot No. 19 was finally allotted to the first defendant. The 
oe ee 


1. (1874) LR. 1 LA. 106 (P.Q). 2 (1947) 2 M.LJ. 166: LLR. 1948 Mad. 
454 (F.B.). i 
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agreement to give a charge was only in 1929 and the decree of the Sub-Gourt, 
Mathurai, was in 1927. Notwithstanding this substitution the decree purported. 
to create a charge over the entirety, of the two town survey numbers 2512/1 and 
2512/2 and made no reference at all to plot No. 19. The sale proclamation followed 
the description in the decree and the,entirety of the two plots of 32 and 73 cents 
were prod ie for sale and purchased. Delivery also purports to be of the said 
extents. The sale certificate in particular mentions only the town survey numbers 
2512/1 and 2512/2 of 32 and 73 cents respectively and makes no reference at all 
to plot No. 19 which is in a different survey number altogether. Notwithstanding 
these things, it is urged that plaintiffs are entitled to plot No. 19. Secticn 73 
of the Transfer of Property Act not being applicable in terms the next contention 
was that the principle of substituted security should apply. What exactly is this 
principle? It has been recognised that where an undivided share belonging to a 
coparcener or to @ co-owner in some or all items of joint property is sold and subse- 
ently a bona fide partition takes place between coparceners or the co-owners 
e alienee would not be entitled to the properties actually sold, where they are 
allotted to other persons than his’own vendor but only to follow the properties 
allotted to the share of the vendor in part or in whole, as the case may be This 
rinciple would apply not merely to cases of sales but also to mortgages and charges. 
the case of a mortgage the right to follow the substituted security and claim an 
interest in it will not be a mortgage in the strict sense but would only be a charge. 
A bona fide purchaser for value may not be affected by such a right in the mortgagee 
to claim a charge over substituted property. The present case is one where originally 
there was only a charge created or rather an agreement to give a charge on the 
part of the first defendant, the borrower. It was the Gourt that declared the 
and that enforced it in execution pr ings. What the Court put up for sale 
was only the particular survey ees a and 2512/2 in their entirety. The 
decree-holder was apparently not aware of the uisition by the Municipality 
and of the allotment of plot No. 19 to the first eee in lieu of a portion of the 
two survey numbers over which a charge was agreed to be given and was given 
by Gourt. Whatever may be the cause actually, the properties brought up for 
sale had no relation to plot No. 19. The sale certificate also made no mention of 
plot No. 19. The right to have a charge over the substituted security is now sought 
to be extended into a right to the property itself when the property as such was not 
sold but the original mortgage properties were sold and purchased and taken delivery 
of. I am not aware of‘any authority for extending the principle to this extent. 
It may be that the decree-holder was entitled to have a modification of'the decree 
by getting a charge over the remaining portions of 2512/1 and 2512/2 and also 
ove: plot No. 1g and then bring them to sale. I cannot agree with the contention 
that a sale of items 2512/1 and 2512/2 must be taken to amountto a sale of plot 
No. 19 also in lieu aha portion of the said two items. This seems to be an un- 
warranted extension which is not- justified by the authorities and in my opinion 
it is unsafe to extend the doctrine’of substituted security to cover such cases. Consi- 
derable inconvenience will be caused in the investigation of title if that should be 
recognised. I am aware that there are decisions which go to the extent of holding 
that where notwithstanding a partition an undivided share in some item or items 
purports to be sold and purchased ‘dé¢livery may however be taken of the separated 
share in these items although the partition had taken place earlier than the pro- 
clamation of sale or sale. But that is as far as one can conveniently or safely go. 
It would be dangerous to extend that to cases where altogether different aad ae 
tinct items are allotted and a sale of one cannot be treated as i Jacto a sale of 
the other. Sale certificates are not to be ignored or construed so lightly. I cannot 
therefore agree with the contention that the mere fact of purchase of the two town 
survey numbers would automatically amount to make the purchaser the owner 
of plot No. 19. ee 


It was urged that in any event thé first defendant must be deemed to be in the 
position of a trustee or at any rate in a fiduciary capacity towards the laintiffs 
and his acquisition of plot No. 19 was or must be deemed to be on behalf of the 
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plaintiffs’ father. In this case the acquisition was very much earlier. Why the 
parties made no reference to this during all the relevant periods from the inception 
of the loan down to its final realisation is rather strange and is really unexplained. 
Assuming that chere is a fiduciary relationship it cannot be held that it would tustify 
a declaration of title to the property straightaway in favour of the plaintiffs’ father 
or of the plaintiffs. They had only a right to have a charge over those properties 
established either by the application of the doctrine of substituted security or the 
principles underlying section 73 of the Transfer of Property Act or sections 88 and 
go of the Trusts Act but I cannot go so far as to say that the title itself is transferred 
or compulsorily transferable at the instance of the plaintiffs by the ist defendant 
to them. It may be that the 1st defendant is ae an advantage which is un- 
deserved or unmerited, But that cannot be a ground for declaration of plaintiffs’ 
title to the property in question as owners. t other rights they may have 
over this plot it is not necessary to canvass in this litigation. 

Mr. Bhashyam for the appellants contends that probably they might have ` 
had aright toa sa ove: this property but at the same time he hastened to add 
that the plaintiffs really realised the full amount due to them after exha j 
the hypotheca by proceeding against other properties of the 1st defendant an 
bringing them to sale. Those matters are not in evidence before me in the record. 
That may or may not beso. I am not now called upon to define the rights of par- 
ties except to the extent of finding out whethe: a right of ownership is established 
in plot No. 19. In my opinion, it is not so established. 


Reliance was placed on the fact that the plaintiffs were in possession and in 
enjoyment of the plot and that the 1st defendant himself had given a letter Exhibit 
P.-19 in 1940 to the effect that the plaintiffs’ father was in possession of this plot 
and that he the first defendant had no manner of right therein. The first defen- 
dant sought to deny the genuineness of this letter but the lower Court found it 
to be genuine and on the evidence read out to me I see no reason to dissent from. 
that conclusion. This however is not the same thing as an operative document 
of sale and cannot by itself amount to a transfer of title. On the question of posses- 
sion I agree with the lower Court that possession was at any rate with the plaintiffs’ 
father from 1942, possibly even from 1940. The payment of tax by the first defen- 
dant for a number of years down to 1942 is in favour of the first defendant’s conten- 
tion that he was in possession even after the so-called delivery proceedings of 1994. 
Plaintiffs’ case was that even in 1934 plot No. 19 was taken delivery of. 
in my opinion is not established. The utmost that can be said is they must have 
got possession by about 1940. At any rate after 1942 the ist defendant would 
seem to have acquiesced in plaintiffs’ possession. On the strength of this posses- 
sion alone no decree could be given. I answer point 1 accordingly. 

- “Point 2. The 2nd defendant claimed to be a bona fide purchaser for value. 
The lower Court has found against him. A persusal of his evidence ig sufficient 
to show that the conclusion cannot be otherwise. I do not believe that he paid 
consideration or that he is a bona fide purchaser. If plaintiffs were otherwise entitled 
to plot No. 19 the and defendant cannot succed on the ground of his being a bona’ 
fide purchaser for value. i 


In the result in view of my finding that the plaintiffs have no title to plot No. 19 
the suitfor a declaration of title and possession fails. The appeal is therefore allowed 
with costs here. The decree of the lower Gourt is set aside. There will be no order 
43 to costs of the trial Gourt as the conduct of the 1st and 2nd defendants is far 
írom being bona fide. 

; : Vv. P. S. i Appeal allowed. 


-u 
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IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 


Present :—MR. JUSTICE SATYANARAYANA Rao AND Mer. Jusrice RAGHAVA 
Rao. 


Govindarajulu alias Jayaraman -. Appellant* 
o 


J 
Balu Ammal and others .- Respondents. 

Hindu Law—Inheritance—Suriras—Ilegitimate son ef predeceased legitimate son of propositus—If entitled 
to inherit in the right of kis putative father on the principle of representation. 

The principle of representation recognised under Hindu Law of the son, grandson and great 
grandson taking the self-acquired or the separate property of the father together cannot be extended 
to the care of an illegitrmate son of a legitimate son. 

. [Texts and case-law discussed. ] 

Ramalinga Mupan v. Pavadai Goundan, (1901) 11 M.L.J. 399: LL.R. 25 Mad. 519, considered 

and commented upon. 


Appeal under section 15 of the Leiters Patent against the judgment and 
decree of Rajagopalan, J., dated 25th March, 1949, in S. A. No. 2247 of 1946 
and the memorandum of cross-objections therein on the file of the High Court 

referred against the decree of the Subordinate Judge’s Gourt, Mayuram in A. S. 
No. 7 of 1946 (O. S. No. 159 of 1945, D. M. G. Mayuram). 


T. S. Ruppuswami Ayyar and R. Swaminatha Aypar for Appellant. 

R. Ramamurthi Aiyar, T. R. Venkataraman and A. Balasubramanian for Respon- 
dents. / 

The Judgment of the Court was delivered by 


Satyanarayana Rao, 7.—This appeal raises an interesting question of Hindu law. 
The facts are not now in dispute. ‘The properties in suit belonged to one Kanda- 
swami. He hada son Nataraja, but this son predeceased Kan ami. Kanda- 
swami died on 28th January, 1945, leaving imd him three daughters, the 
plaintiff and defendants 1 and 2. The fourth defendant who js the appellant in 
this Letters Patent Appeal, it has now been definitely found, is the illegitimate son 
of Nataraja by his permanently kept concubine. The suit was lai by one of 
the daughters of Kandaswami for recovery of possession of a third share of the pro- 
perties which were admittedly the self-acquired properties of Kandaswami, defen- 
dants 1 and 2, the other daughters, practically supported the claim of the plaintiff. 
The 4th defendant claimed that he was entitled to the properties in the right of 
his father, Nataraja, on the ground that he was entitled to represent the father 
and share the inheritance. The District Munsiff and the Subordinate Judge on 
appeal held that the fourth defendant was entitled to a half share in the proper- 
ties, and.a preliminary decree for partition of the oP was passed declaring 
the right of the plaintiff and defendants 1 and 2 to 1/ th share each, and that the 
4th defendant was entitled to a half share in the properties. The properties 
were directed to be divided by metes and bounds. Against the decision of the 
Subordinate . Judge there was a second appeal to this Gourt by the plaintiff 
claiming that she was entitled to 1/grd share and not to 1/6th share. There 
was a memorandum of cross-objections by the 4th defendant who claimed that 
he was entitled to all the properties and not merely to a half share. The 
second appeal was heard by Rajagopalan, J., who held that the 4th defendant was 
not entitled to any share at all as he was not entitled to represent his father, Nata- 
raja, and allowed the appeal of the plaintiff and dismissed the cross-objections 
filed by the 4th defendant. ee 

In this Letters Patent Appeal by the 4th defendant, the fourth defendant 
claimed that he was entitled to the entirety of the properties on the ground of 
representation. He claims this right on the analogy of the legitimate son, grandson, 
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‘ and great grandson to take the inheritance in respect of self-acquired or separate 
properties of the father on the principle of representation. 


The rights of a dasipuira or son by a female slave in the case of Sudras are based 
on a special text of Hindu Law contained in section 12 of Chapter I of Mitakshara. 
This section occurs in Mitakshara after the rights of the sons by birth and by adop- 
tion have been stated in section 11 of the same chapter in which the rights of the 
principal and secondary sons have been discussed by Vignaneswara, and it precedes 
Chapter II where in section 1 of that chapter the order of succession to the pro- 
perty of a person dying sonless is enumerated. It begins by stating : 

‘That sons, principal and secondary, take the heritage as has been shown. ‘The order of succes 

sion among all on failure of them is next declared”. 
The rights of sons enumerated in section 11 of Chapter I and the order of succes- 
sion laid down in section 1 of Chapter II apply to both regenerate classes as well 
as Sudras. But section 12 has application only to a son by a fcmale slave of a 
Sudra, for in the case of regenerate classes dasiputras are not entitled to any share 
in the inheritance, but are entitled only to maintenance. The text itself has been 
quoted in the Privy Gouncil decision in Vellatappa Cheti v. Natarqjan*, and it is 
unnecessary to extract the same in this judgment. 

It has now been settled that this text applies to the estate of a separated house- 
holder ; in other words, if a person who is a Sudra becomes separated from his 
other coparceners and leaves a separate estate or leaves his self-acquired estate, 
then the text would apply, but not otherwise. It has also been settled, and the text 
expressly states so that during the father’s lifetime the illegitimate son has no 
claim against the father’s estate, unless the father chooses to give a share in the 

roperty, but it is different if the father dies. In that event, the illegitimate son 
1s entitled to a half share in competition with the a lavas sons. If there are 
no legitimate sons, the illegitimate son takes the whole estate provided there are 
no legitimate daughters or sons of daughters. If there are daughters or daugters’ 
sons, the illegitimate son takes only a half share. If the father dies leaving a 
legitimate son and an illegitimate son, though the shares are unequal, the legitimate 
son and the illegitimate son take the property in coparcenary with a right of sur- 
vivorship inter se. This has been settled by the Privy Council in Jogendra Bhupathi’s 
case*, approving the view of Nanabhai Haridas, J., in Sadu v. Batza’, ough 
the learned Judge applied the principle of survivorship applicable to prope 
held in coparcenary to property which devolved under the text on legitimate an 
illegitimate sons, it was held that they do not take the property in severalty as 
tenants-in-common but as joint tenants with a right of survivorship. The Privy 
Council in Vellaiappa Chetti v. Natarajan}, pointed out that the share allotted to a 
Sudra’s son under the text was not in lieu of maintenance as was once thought in 
this Gourt, but that an illegitimate son had the status of a son and that he was 
a member of the family though with limited rights in the property in competition 
with a legitimate son. If the property left is neither the separate nor the self- 
acquired property of the father, but is joint: family. property held by the father in 
coparcenary with others, itis decided in Vellat i v. Natarajan}, that the illegi- 
timate son of even a Sudra by a continuously kept concubine would be entitled 
only to maintenance. There is undoubtedly, as has been held by the Full Bench 
in Subramania Aiyar v. Ratnavelu Chetti*, a mutual right of inheritance between the 
putative father and the illegitimate son, and in the Full Bench judgment a plea 
was passionately put forward by the learned Judges to liberalise the rights of a 
dasifutra as far as possible. 

The above principles of law are well settled, and the problein‘that arises for 
consideration is whether the principle of repréa#éntation recognised under Hindu 
Law of the son, grandson and great grandson.taking the self-acquired or the sepa- 
rate property of the father together can be eXtended to the case of an illegitimate 
ep a 
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son of a legitimate son. The converse of the proposition that the legitimate son 
of an illegitimate son is entitled to succeed to the of the illegitimate son even 
if he had predeceased the father has been established by the decision in Ramalinga 
Mupan v. Pavadat Goundan', which was approved in later cases including the deci- 
sion of the Privy Gouncil in Vellatappa Chetti v. Natarqjan*. On behalf of the appel- 
lant strong reliance was placed upon this decision, and he pressed that the doctrine 
therein enunciated should be extended to the present case, and a right of represen- 
tation as in the case of legitimate issue should be recognised. 

I had occasion to examine the basis of the doctrine of representation of the 
‘son, grandson, and great grandson to succeed to the self-acquired property of the 
father in A. S. No. 243 of 1947. From the discussion in that case it will be seen 
that the property is taken by the three compact issues as one unit and they take it 
as aprathibandha or unobstructed heritage, or according to the strict theory of Mitak- 
shara even in the self-acquired property of the father, the son, the grandson and 
the great grandson acquire a right of representation. They do not succeed to 
the property as sapratibandha or obstructed heritage. It was pointed out by Muthu- 
swami Aiyar, J., ın Muthuoaduganatha Thevar v. Periasami®, that to the rule of Manu 
that to the nearest sapinda the inheritance belongs, the case of sons, dsons 
and great grandsons is an exception, and sapinda relationship also eS ual 
spiritual benefit on the propositus, though the propinquity or the blood relation- 
ship is not the same. The right of representation therefore is founded on the right 
by birth, on propinquity and also on the efficacy to confer spiritual benefit upon 
the propositus. This right has never been recognised in the case of an illegitimate 
son to any degree, and it is settled law that during the lifetime of the father an 
illegitimate son acquires not a scintilla of interest, notional or otherwise, in the pro- 
perty of the father. During the lifetime of the father by his choice and pleasure 
any property may be given 7 him to the illegitimate son. The right of the illegi- 
timate son under the text does not crystallise and does not take definite shape 
until the death of the father. The blood relationship contemplated by Mitakshara 
is the legitimate blood relationship which also carries with ıt the consequence of 
conferring spiritual benefit upon the propositus. Itis difficult to hold that an ille- 

itimate son occupies a similar ilar position like a legittmate son No doubt the Privy 
Council in Vellaiappa Chetti v Natarajan’, treated the illegitimate son as member 
of the family and as having the status of son. It does not mean that but for the 
text the illegitimate son would have legitimate blood relationship like that of an 
aurasa son and would be capable of conferring spiritual benefit upon the propositus. 
All that their Lordships of the Judicial Gommittee were laying down in that case 
was that the right of the illegitimate son to a share in the property was not in recog- 
nition of a right to maintenance from and out of the property but by virtue of his 
peculiar status as a son recognised under the text. It may be that Yajnavalkya 
and Vijnaneswaia thought that at that time the marriage tie in the case of Sudras 
was not so strict and was very often difficult of proof, and it may be for thatreason 
that a definite share in the property was given in the case of a-dasipuira of a Sudra. 
In Raja Krishna Yachendra v. Rajarqjeswara Rao*, the Judicial Committee definitely 
ruled that an illegitrmate son is not an aurasa son, as that word is used in Hindu 
law, and this, their Lordships observed, was elementary. Their Lordships pointed 
out ` 
** Aurasa has always been used to import the highest class of son—the son begotton by the man 
himself on his lawful wife ; of lower kinds once recognised, several were not sons in any physical sense, 
s.g., the putrika pwira or son of an appointed daughter”, 
This dasibutra is not included among the 12 sons enumerated in section 2 of Chap- 
ter II of Mitakshara. The position of dasiputra therefore is a lat one, and 
but for the special text he would not be entitled to any share in property. The 
general principle of Hindu Law is always to confer heirship upon the Iegitimate 
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issue and not upon the illegitimate issue. The only exception is the one created 
in favou: of dasipuira in the case of Sudias, which is a special exception made 
and recognised by the text, On principle therefore it seems to be difficult to 
extend the principle of representation to the case of illegitimate sons and elevate 
them to the status of an aurasa son with all the rights incidental to that status as 
aurasa son. Courts have always held against the extension of the doctrine of 
Findu Law as in the case of sapindaship. Ste Meenakshi Ammal v. Ramaswami 
Foster’, a decision of Varadachariar, J., affirmed on appeal in Méeenakshiammal v. 
Murugayya Moopanar?, The illegitimate son has no right to succeed to any pro- 
perty by collateral succession, and this is consistent only with the view that he is 
not a son for all purposes. See Venkata Vesraraghavayya v. Srinivasa Rao?. 


It now remains to consider the decision of Ramalinga Mupan v. Pavadai Goundan*, 
on which strong reliance was placed by the learned advocate for the appellant. 
In that case the plaintiff and one Ranga Muppan were divided brothers of Sudra 
caste. Ranga Muppan had two illegitimate sons by a permanently kept concu; 
bine. The illegitimate sons, however, predeceased Ranga Muppan leaving legi- 
timaiesons. Ranga Muppan then died, and the divided brother of Ranga Muppan, 
the plaintiff, sued to recover the property of Ranga Muppan as his heir from 
the grandsons of Ranga Muppan. It was held that the epee sons of the 
illegitimate sons of Ranga Muppan were entitled to succeed to the property. Bhash- 
har Aiyangar, J., who delivered the judgment of the Court examined the cases 

efore the decision of the Privy Council in Jogendra Bupati’s case®, and thereafter 
and held that the grandsons of Ranga Muppan were entitled to sycceed. One 
thing may be observed that in that case the right of representation was claimed 
by legitimate son of an illegitimate son. If the illegitimate son owned property, 
and he became the propositus, his legitimate sons and grandsons and great grand- 
sons would ordinarily under Hindu Law be entitled to take as one unit, as the 
right of representation of legitimate sons, ons and great grandsons is recog- 
nised under Hindu Law. It may therefore be conceded that the principle of 
representation is rightly applied in that case. But the real difficulty in understand- 
ing that judgment is when the learned Judge says that 

“an illegitimate son’s right of inheritance to his father’s property, or at least to a part of it 
fs not contmgent but absolute, as in the case of a legitimate son, since if he has Ilemtmate half 
brothers or other heirs of his father down to a daugbter’s son, he geis a half share and in the 
absence of such heir, the whole estate. The Sudra’s iflevitimate son is therefore in a position 
more an to that of a legitimate son than to that of other relations whose right of inherit- 
ance js liable to obstruction. e principles, therefore, applicable to the succession of sons and 
ipa alg ioe tg ay i analogy be ap lied to the sons and grandsons of an illegiti- 
mate vig., that they should be considered capable ofr the Ulegitrmaie son and in 
case he dies Before his father, of taking the share which bave to him if he had not so 


If the illegitimate son as in that case predeceased the father and during the 
father’s lifetime, according to the texts, he had no right in the property, 
it is difficult to agree with the learned Judge that the right of the illegitimate son 
is absolute and is not contingent. If he predeceased the father, he gets nothi 

in the property, and he left nothing for the illegitimate sons of his to succeed to. 
Even in the case of a legitimate son if he predeceased the father without leaving 
a son or grandson his widow would succeed to nothing. As a legitimate son, 
though in theory, has a right by birth even in the self-acquired property of ‘the 
father, in effect if he does not survive the father he succeeds to nothing. One need 
not quarrel therefore when the learned Ju applied the principle of represen- 





tation in the case of a legitimate son of an illegitimate son, but serious exception, 

has to be taken to the statement of the learned Judge when he observed that the 

illegitimate son’s right was not conti t but absolute. Further, it is unneces- 

sary to canvass the correctness of that decision,’ as, ik has been accepted as laying 
r. ya M.LJ. 28. 4. (1901) 11 MLLJ. 399 : LLR. 25 Mad. 
2. rh 4 M.L.J. 288: LLR. (1940) a A 


- 739. z. {1890) L.R. 17 LA. 128: ILL.R. 18 Cal. 
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down good law in subsequent decisions including that of the Privy Council in 
Vallat Chetti v. Natarajan1. There is no question of logically extending the 
principle of that case to the present case, as we are not dealing with a claim of a 
legitimate son in respect of an illegitimate son’s property, but we are dealing with 
a case of an illegitimate son claiming to succeed a legitimate son who predeceased 
the father and basing his right under the text of Hindu law. The illegitimate grand- 
son of Kandaswami, i.e., the 4th defendant, cannot be considered as coming within 
the purview of the text which speaks of an illegitimate son and not an illegiti- 
mate grandson. There is no principle, nor is there any authority in support of 
the extension for which the appellant contends. 


Our attention was drawn to the case of the Nagpur High Court in Bhagwant 
Rao and another v. Punjaram and others, which seems to lay down that the method 
of approach in the case of the rights of a dasiputra is first to assume that the dasibutra 
has got rights in the property and then to see whether there is any express text of 
Hindu law which cuts down those rights. `> In my opinion, this is putting the cart 
before the horse, and the dasipuira is nowhere but for the special text of Mitakshara. 
It is not as if that under ordinary Hindu law he has got a right, and that this text 
attempt to restrict or define such a right. 


In the present case the property of Kandaswami is the self- ired property, 
and Nataraja had no interest in that property during Kandaswami’s lifetime. though 
Nataraja and Kandaswami were undivided. It cannot be said that because of 
the death of Nataraja the illegitimate son of Nataraja lost rights in the property 
as was held by Rajagopalan, J. However, it is unnecessary to rest the decision 
on that aspect of the matter as I am satisfied that there is no scope for applying the 
principle of Ramalinga Muppan v. Pavadat Goundan*, to the present case. The deci- 
sion of the learned Judge is therefore correct, and the Letters Patent Appeal fails 
and is dismissed with costs. 


There is a memorandum of objections, which relates to the rights of defen- 
dants 1 and 2. The first Court granted a decree in their favour for one sixth share 
each. They did not appeal, nor did they file any cross-objections at any stage, 
and even before the learned Judge who disposed of the second appeal, the appeal 
was by the plaintiff alone and was restricted to her one third share. The power 
of this Gourt to act under Order 41, rule 33, Givil Procedure Code, was not invoked. 
It is now claimed in the memorandum of objections that in view of the conclu- 
sion reached that the fourth defendant has no right in the property the share of 
defendants 1 and 2 should be increased by amending the decree and substituting 
one third for one sixth even in their case. Defendants 1 and 2 remained ex parts 
throughout, and did not move their little finger to have the decree modified. 
It is therefore difficult now at this stage of the Letters Patent Appeal to invoke the 


fore be modified. 


The memorandum of objections is dismissed, but there will be no order as to 
costs. 


. Raghava Rao, F.—I agree in the judgment just delivered and the decree pro- 
posed by my learned brother. I wish to add a separete judgment of my own in 
view of the consideration that the main question raised by ee is one of some 
importance in Hinau law which is bare of direct authori involves exami- 
nation of principle as well as of analogous authority which 
or consistent. The question is whether the appellant, the 4th defendant, in the 
original suit by name one Govindaraju is entitled as the dasiputra or illegitimate 
son of a legitimate son of one Kandaswami, a Sudra, by name Natarajan, who 

his father, Kandaswami, to succeed to the separate estate of Kanda- 
swami as against the daughters of Kandaswami, plaintiff and defendants I and 2. 


is by no means clear 


I. (1981) 61 MLI.J. sae: L.R. 58 LA. ‘2. IL.R. (1938) Nag. 255. 
402 TER 55 Mad. 1 (P.C.). 3. (1901) ty ee TLR. 25 Mad. 519. 
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The question has been answered by the learned District Munsiff of Mayuram 
who tried the original cause and by the learned Subordinate Judge of Mayuram 
in first appeal by awarding to the 4th defendant a half of the estate and leaving 
the other half to the plaintiff and defendants 1 and 2. In second appeal to this 
Court the question has been answered by Rajagopalan, J., by denving the fourth 
defendant's right to succeed altogether. 


v It is common ground between counsel before us in this Letters Patent Appeal 
that the 4th defendant has either the whole right to the exclusion of the plaintiff 
and defendants 1 and 2 or none at all by way of inheritance to Kandaswami. 


Mr. Kuppuswami Aiyar in his well-prepared and well-presented argument 
for the appellant relies on jus representationts and the anal of Ramalinga Muppan v. 
Paoadai Coundan}, in which it has been given effect to. t ruling is that of Bench 
consisting of Benson and Bhashyam Alyangar, JJ., of whom the latter delivered 
the judgment of the Court, It is contended by counsel before us that as in that 
case the legitimate son of an illegitimate son of the propositus who predeceased 
the propositus was held entitled to succeed as against the divided brother of the 
propositus on the ground of representation of the illegitimate son by his legitimate 
gon, so here the illegitimate son of the legitimate son of the propositus who prede- 
ceased the propositus must be held entitled to succeed as against the daughters of 
the propositus on the ground of representation of the legitimate son by his illegiti- 
mate son. 


The passage from the decision cited which is relied upon is at page 524 of 
the Report and may so tar as material be reproduced here. It consists of chree 
nenes . 

1. ‘An illegitimate son's right of inheritance to his father’s property, or at least to a Part of 
it, is not contingent but absolute asin the caseofalegitmateson.....+.-- 

2. The Sudra’s illegitimate son is in a position more analo to that of a legitimate son 
than to that of other relations whose right of inheritance is liable to obstruction. 

-D The principles therefors applicable to the succession of sons and grandsons of legitimate sons 
may by 


analogy be applied to the sons a ar ofan illegitimate son, viz., that they should 
be considered capable of representing the i egitimate son and in case he dies before his father, of 


taking the share which would have en to him it he had not so died ”. 


As to the first of the sentences quoted, it seems to me pertinent to observe that 
no right of inheritance, be it of the legitimate son or illegitimate, can be anything 
but a spes successionis. It is not a contingent, much less an absolute right. With 
reference to the second sentence it may, generally speaking, be a ted as correct 
in view of the Privy Council ruling in Vellaiappa Chsiti v. Natar jan*, holding that 
the illegitimate son of a Sudra by a continuous concubine has the status of a son, 
and in view of their Lordships, observations at page 14 explicitly approving the 
sentence in question in Ramalinga Muppan v. Pavodai Goundan', as well as Kumara- 
swami Sastri, J.’3 opinion to a similar effect expressed in Subramama lyer v. Rana- 
oslu Chetti3. At the same time I cannot by any means regard an illegitimate son 
as one kind of aurasa son in the classification of the Hindu law givers as contended 
by Mr. Kuppuswami Aiyar. The gulf of distinction between the two, which is 
by no means narrow, has been emphasised by the Privy Council in Rajavelugot 
Sarcagna Kumara Krishna Yachsndra v. nee Rajeswara Rao and othsrs*, and cannot in this 
connection be ignored or overlooked. As regards the last sentence of the locus 
sitatus from Ramalinga Muppan v. Pavadat Goundan}, I can only say, as a matter of 
strict logic, non sequitur from the previous two sentences. Nor is there any appro- 
val of this observation as such in the Privy Council] decision in Vellatappa Chetti v. 
Natarajan*. At the same time there is nothing opposed to first principle m the 
view expressed by the learned Judges, and in the absence of any precedent covering 
the situation, the analogical reasoning resorted to by them may well stand justified. 





) 
1, (1901) 11 M.LJ. 399: LOR. 25 Mad. . (1916) 33 ML.J. 224: LLR. 41 Mad. 
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The question however is whether that analogical reasoning applied by the learned 
udges to the case before them should be extended’ by further analogy to the case 
ore us which is different in its facts from that case. There, it was the legitimate 
son of an illegitimate son, whose right of succession was in question. Here, it 
is the case of the illegitimate son of a legitimate son, whose right of succession is 
in question. My sentiment, frankly speaking, is against the exclusion of the daughter 
by the illegitimate son of the legitimate son of the propositus, and I am not pre- 
pared to extend the ruling in Ramalinga Muppan v. Pavadai Goundan!, to a case not 
covered by its facts. I am of course bound so long as that ruling stands unreversed, 
to follow it in a case ad idem with it on facts. Indeed I may say I find nothing in 
the actual decision itself which offends iny sentiment or reason. 


No case is binding authority after all except for what it actually decides, a$ 
observed by Lord Halsbury in Qyinn v. Leatham*. It is true that in considering 
the binding force of the judgment in a decided case sought to be used as prececent, 
regard must be had to what is called the ratio decidendi. The ratio decidendi which 
ought to be neither unduly whittled down nor unduly extended consists of the e1un- 
ciation of the reason or principle upon which the question before the Court has 
been actually determined. Al] that Ramalinga Muppan v. Pavadai Goundan}, lays 
down in the sentence of the judgment now under discussion is nothing more than 
that the principles applicable to the succession of sons and grandsons of legitimate 
Sons may by analogy be applied to the sons and grandsons of an illegitimate son, viz., 
that they should be considered capable of representing the illegitimate son, and 
in case he dies before his father, of taking the share which would have fallen to him, 
if he had not so died. The question before the Court in Ramalinga Muppan v. Pavadai 
Goundan’, is not the same as the question before us, and that question which related 
to the succession of sons and grandsons of an illegitimate son was decided by meens of 
the reason or principle derived by the Court by analogy from rules applicable to 
the succession of sons and grandsons of legitimate sons. It is to my mind perfectly 
clear on the facts of that case that Bhashyam Aiyangar, J., in referring toethe sons 
and grandsons of an illegitimate son in relation to the question before the Court 
there, was thinking of the legitimate sons and grandsons of an illegitimate son. It is 
to my mind, to say the least, extremely doubtful, applying the rule of construction 
that the same words in the same sentence or in the same context occurring in two 
different places must bear the same meaning unless an intention to the contrary 
is made out, whether in referring to the sons and grandson; of legitimate sons by 
‘way of analogy, his Lordship was ever thinking of illegitimate sons and grandsons 
of legitimate sons. His Lordship was evidently rather having in mind only the 
legitimate sons and grandsons of legitimate sons, and the rato decidendi of that 
‘case cannot, in my opinion, by reasonably clear or certain implication, cover the 
case, such as the present one, of the illegitimate son of a legitimate son. As observed 
in foot note (1) at page 252 of Halsbury’s Laws of England, end Edn., Vol. 19: 

‘“ The concrete decision is binding between the parties to it, but it is the abstract ratio decidencti 

which alone has the force of law (Salmond’s Jurisprudence, and Edn., section 67) and which, when 
at is clear what it was, is binding ; but if it is not clear, itis not part of a tribunal’s duty to spell 
with difficulty a ratio deciderdi in order to be bound by it”. 
I am not at all satisfied that had the present question arisen before His Lordship, 
His Lordship would have necessarily, if at all, decided it in the manner contended 
for by ve palar I am not in the circumstances prepared to accept the 
argument of Mr. Kuppuswami Aiyar so far as itis founded on Ramalinga Mu vV. 
Pavadat Goundan!. on ae oer 

I may also observe that while upholding the nen of the legitimate son of 
an illegitimate son of the propositus to exclude the divided brother of the propositus, 
Bhashyam Aiyangar, J., in Ramalinga Muppan v. Pavadai Goundan1, expresses a doubt 
at the end of the judgment whether the illegitimate son of an illegitimate son of 
the propositus could do so. His Lordship remarks : 


1. (1901) 11 M.L.J. 399: LLR. a5 Mad. 519. 2. (1901) A.C. 495- 
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“The expression “legitimate son’ (ie., son of a wedded wife) in the text of Mitakabara Which 
entitles an i athe te son to a half share when there are legitimate sons, evidenily, includes 
by n an Nain cia peati and similarly the expression, ‘ illemtmate son’ (t.¢., R son begoiten 
by a Sudra on a f e slave) occurring in the same text, applies not only to the legitimate son, 
but also to the grandson and shed ener ae by the illegiimmate son, at any rate when they are his 
legitimate descendants. It may be doubtful whether the illegitsmate issue of the legitimate son can, 
on the principle of jus representatioms, represent the illegitimate son, if before the mheritance opened, 
the latter predeceased his father ”. i 
By parity of reasoning may not one feel doubtful whether the illegitimate son of 
a legitimate son can avail himself of jus representations where the latter predeceased 
the propositus? Does it not look as if Bhashyam Aiyangar, J., in referring to 
the grandson and great grandson included in the expression “‘ legitimate son” 
occurring in the text of Mitakshara is thinking of the legitimate grandson and 
legitimate great grandson? 


It will be seen too from the foregoing quotation that the analogical reasoning 
employed by Mr. Justice Bhashyam Aiyangar is not by any means arbitrarily a 
priori. It is founded on what the learned Judge considers to be the correct inter- 
pretation of the expression “ illegitimate son ” occurring in the text of Mitakshara 
referred to, that expression must in the view of the learned Judge, be construed 
in the same manner as the expression “legitimate son” occurring in the same 
text. If“ son” ir the context of the compound “ legitimate son ” includes “ grand- 
son ” and “ t dson ” there is no reason, according to the learned Judge, 
why it ouid aal qe so, in the context of the compound “ legitimate son ” what-- 
ever the doubt about the illegitimte son or grandson of the illegitimate son. 


I may observe too that the application of us represeniakoms to the illegitimate 
son of a legitimate son lands us in an anomaly if not an absurdity. Supposing- 
an illegitimate son of X had to share the latter’s property with the latter’s legitimate 
son, he could only get a half of what he would have got, had be been a legitimate 
son. If, on the other hand, the illegitimate son of a legitimate son of X is to share - 
with another legitimate son, he would by the theory of representation get as much 
as his father would have got, had he not pred X. The anomaly thus results 
that a remoter illegitimate lineal male descendant of X would get more than a. 
nearer illegitimate lineal male descendant in such a situation. Mr. Kuppuswami - 
Aiyar next relies on a later decision of the same Bench which has decided Rama- 
linga Muppan v. Pavadai Goundant, which is reported as Gopalaswami Chetii v. Aruna- 
chalam Chsiti*, as emphasising the applicability of the doctrine of representation to 
a case of the illegitimate son of a legitimate son like the present. In this later case 
the property of which a share was sought by the illegitimate son of the legitimate 
son of a certain X was the joint property subject to the incident of survivorship, 
which belonged to X, and his two legitimate sons of whom the father of the plaintiff - 
who had predeceased X was one. The defendants in the suit for partition were 
X, his surviving son and an adopted son of the plaintiff’s putative father. The 
suit having been dismissed by the trial Gourt, it was contended on behalf of the 
plaintiff in appeal, placing reliance on Ramalinga M v. Pavada Gowndan? that 
the jus representationis given effect to in that case could be applied to the case before 
the Gourt. The learned Judges first clear the ground by declaring their adherence 
to the law as laid down in Frishnayyan v. Muttuswams*, Ranofi v. Randopi* and -Paroath 
V. Thirumalai®, that an illegitimate son could claim no rhare in the property which . 
had survived to his coparceners inasmuch as he could not claim to represent his 
putative fathe: in the undivided family, and that it is only when a father dics a 
Separated householder that an illegitimate son is entitled to inherit his separate - 
estate. This the learned judges did, because they had in their earlier decision in 
Ramalinga Muppan v. P | Goundan! made an observation to the effect that it was. 
unnecessary to consider in that case, i.c., Ramalinga Muppan v. Pavada Goundan’ , 





I. (igoù 11 M.LJ. 399: LLR 25 Mad. g. (1884) I.L.R. Mad. 407. 
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whether and if so how far the decisions in Wrishinayyan v. Muttuswami!, Ranoji v. 
Kandoji? and Parvathi v. Thtrumalai®, stood affected in their soundness by the 
decision óf the Privy Gouncil in Jogendra Bhupati Hwrochundra Mahapatra v. Nitya- 
nand Mansingh*. "Then referring to.the peculiar feature distinguishing the case 
before them from the decisions in Ansknayan v. Muttuswami1, Ranopt v. Kandofi® and 
Parvathi v. Thtrumalai®, in that unlike in those decisions there existed in the case 
before the Gourt along with the illegitimate son the adopted son also of the pre- 
deceased son of X, the learned Judges proceed to observe thus : 


“*But that circumstance cannot make any difference in principle inasmuch as the special rule 
of inheritance in favour of the illegitimate san of a Sudra, along with his legitimate brothers, provided 
that, in the absence of legitimate brothers, the illegitimate son may inherit tbe whole property in 
default of daughter’s son of the deceased. This clearly shows thai the Sudra father therein contem- 
age is one that was divided from his ancestors and collaterals (Ses West and Buhler, grd Edn., 

oL I, page 72). But if he was not so divided the text cannot apply, though he may have left legi- 
timate sons along with the illegitimate son.” 


After so observing the learned Judges wind up the discussion by commenting thus 
on Ramalinga Muppan v. Pavadai Goundan® : 


‘The only point decided in Ramalinga Muppan v. Paradai Gowncan'®, is that, if the illegitmate son 
of a separated Sudra predeceases his father, leaving him surviving h's (the illegitimate son’s) legiti 
mate son and then the father dies, the illegitimate son’s legitimate son will ‘represent bis father 
and inherit the whole estate of his grandfather in preference to the divided brothers of the grand- 
father ; and this does not in any way militate against the above principle”. 


It will be seen from the elaborate treatment which I have accorded to j 
Chetti v. Arunachalam Chetti? that far from supporting the learned Counsel for the 
appellant before us in bis attempt to extend the operation of Ramalinga Muppan v. 
Pavadai Goundan® that decision indicates the true scope and effect of the earlier 
ruling beyond which it ought not to be extended. It is true that, as wged by . 
Mr. Kuppuswami Atyar, had the learned Judges meant to negative the doctrine 
of representation of a legitimate son by his illegitimate son altogether they could 
have said so simpliciter and disposed of the case on that basis. But then, to say, 
as Mr. Kuppuswami Aliyar seeks to do, that the disability of the illegitimate son to 

resent his putative father in the undivided family of the latter and his coparceners 
which Gopalaswami Chetti v. Arunachalam, Chstu®, declares, implies a competency 
on the part of such illegitimate son to represent his putative father in relation 
to the separate estate of the grandfather is, in my opinion, to read more into the 
decision in Gopalaswami Chetti v. Arunachalam Chetti? than is warranted by its peculiar 
facta which bear no parallel to those of the present case or by the principles of law 
which it lays down. ‘The casein Ramalinga Muppan v. Pavadai Goundan® has certainly 
given effect to the doctrine of representation in the circumstances of that case. 
That does not mean that that right should, as claimed by Mr. Kuppuswami Aiyar, 
be applied to the present case. ‘The extension attempted does not stand established 
by the principles of the decisions cited by him. Nor does the observation of Spencer, 
Offg. C.J., in the Tanjore Palace case : Maharaja of Kolhapur v. Sundaram Aiycr? of the 
Teport that “ the doctrine of representation applies to the illegitimate sons as well 
to the legitimate sons” take counsel any furthcr than the decisions in Gepalaswami 
Chettt v. Arunachalam Cleit* and Ramalinga Muppan v. Pavadai Goundan® cited by 
His Lordship in support of the observatioa. 


The right of representation ir the case of legitimate sons and grandsons of 
legitimate sons of the propositus is traceable to the unobstructed (apratibandha) 
character of the heritage, be such heritage the self-acquired and separate or ances- 
tral property of the piopositus, the only difference between the two cases being 
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2, (1885) I.L.R. 8 Mad. 557. 519- 

3. (1887) LLR. 10 Mad. 334, ety I.L.R. 27 Mad. 32. 

4 (1895) LL-R. 18 Cal. 151. g 7. (1924) LL-R. 48 Mad. 1 at page 76, 


218 THE MADRAS LAW JOURNAL REPORTS. [1951 


that in the latter there is an interdict on the power of alienation of the father, unlike 
in the former. Such right involves further that zs ruled in Marudan v. Doratswami 
Karambian}, following the classical exposition of the doctrine by Muthuswami Aiyar 
J-, in Muttu Vaduganadha Tevar v. Periasami* a divided son as nearest sapinda does 
not exclude but shares with a divided grandson or great grandson of the propositus, 
the sharing in such a case being per stirpes by way of an exception to the rule of 
Hindu law by which the inheritance devolves on the nearest sapinda. To intioduce 
into the scheme of succession of the Mitakshara beyond the limits now recognised 
an extended right of representation bringing in illegitimate lineal male descendants 
of the propositus is to furthe: countenance not merely a violation of the spirit of 
sancti wich the ancient Hindu law-givers and members of the Hindu society 
gen y have always attached to maniage as a sacrament but also a breach of the 
principle of legitimate blood relationship with the consequent advantage of spiritual 
benefit to the propositus which underlies such scheme of succession. I do not 
regret I cannot countenance such a violation and such a breach even amongst 
the Sudras ond the limits warranted by binding precedent. A levelling u 
tather than a levelling down of class distinctions is what the Hindu Society n 
to-day ; and I for one, cannot, indeed, unless compelled, be a party to interpreting 
and applying judicial decisions in a manner calculated to widen rather than nerrow 
down existing distinctions. 


The property in the present case was the ate property of Kandaswami. 
His son Nataraja, the putative father of the fourth detencant, did not survive Kanda- 
swami in orde: to succeed to it in whole or in pırt or iransmit it to the fourth defend- 
ant. If the fourth defendant is to succeed to Kandaswami, he cen do so, only if 
by reason of his having survived K:ndaswami, Kandaswami is to be regarded as 
not ue dicd aputra within the meaning of Yejnavalkya’s text cited in para- 
graph 2 of section I of Chapter II of the Mitakshars. The text which consists of 
two slokasis, as translated by Colebrooke, asfollows : 


“The wife, and the daughters also, both parents, brothers likewise, and their sons, gentil 
tes, a pupil and a fellow student ; on failure of the first among these, the next in order is ind 
heir to the estate of one who departs for Heaven leaving no male issue. This rule extends to all classes ”. 


cra to the text this is what the Privy Council says in Buddha Singh v. Lalts 
Singh’, í oe ae 


“Mr. Mandlik’s rendering of these two slokas of Yajnavalkya is more literal and is as follows : 
‘The wife, daughters, both parents, brothers and likewise their sons, Gotrajas (gentiles) ; Bancbhus 
(cognates) ; a pupil and a fellow student. Of these, the next following on failure os Pica 
in order is bear to the estate of one who has deperted for Heaven, leaving no patra. This exten 
to all (males whether belonging or not to the four) classes ’’. 


**The compound word aputra occurring In Yajnavalkya’s text has been rendered by Mr. Colebrooke 
as ‘leaving no male issue’; by Mr. Mandlik a+ ‘leaving no patra’. He was evidently anxious to 
avoid any English synonym, as the word puia here, according to all the commentstors, conveys a 
larger m than is usually implied by the term ‘son’. The Viramitrodaya says clearly that the 
word ‘ sonless ° which is the L equivalent of apfsira signifier ‘in default of son, grandson and great 
grandson ’ that, m other words, it comprehends three degree in the direct line re poh ee ae 


The question then is whether the existence of the fourth defendant at the 
time of Kandaswami’s death did not make of Kandaswami an aputra. It is signifi- 
cant to notice in this connection what the Mitakshara says in paragraphs 1 and 3 
respectively preceding and succeeding paragraph 2 in which Yajnavalkya’s text 
is set forth, in paragraph 1 as found in elur’ Gollection of Hindu law books on 
inheritance tran lated into English it is stated thus : 


‘* That son, principal and , take the heritage, has been shown. The order of succession 
S a E eter”. : 





1. (1907) 17 M.L.J. 275: IL-L-R. 30 Mad. 11 at page 15. 


3. (1915) 29 MLL. J. 494: L.R. 42 I.A. 208: 
a (1892) 2 M.L.J. 265: ILR. 16 Mad LLR. oR Gog at er C). 
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In paragraph 3 again, as found in the same work, it is stated thus: 


“He, who has no son of any of the twelve descriptions above stated (Charter J, Section XT) 
is onc having ‘no male issue’. Ófa man, thus leaving no male progeny and cefartirg for another 
world, the heir or successor, is that person, among te as arc found here enumerated, who is neat 
in order, on failure of the first mentioned respectively ”. 


The twleve descriptions of sons set forth in Chapter I, section XI of the Mitakshara 
do not include the sor ofa Sudra by a femsle slave as such, whose rights are specially 
dealt with in section XII of Chapter I. It is only if a man hes a son of any of those 
twelve descriptions that according to Vimaneswara he can be said to be one having 
male issue, so as to exclude the operation of the rule of succession of Yajnavalkya 
set forth in paragraph 2 of section I of Chapter IJ. That rule of succession which 
in terms has application to all classes, i.¢., to the three regenerate classes as well 
as the Sudra class cannot, reasonably speaking, be taken to contemplate and has 
not therefore been taken by Vimaneswara, as appears from paragraph 3 of section 
I of Chapter II, to contemplate an illegitimate son who as such is not recognised 
except in the fourth class, i.e., of Sudras and that too under special texts contained 
in a separate section, t.e., section XII of Ghapter I of the Mitakshara. 

In this view of Yajnavalkya’s text as interpreted by Vijnaneswera, I am sup- 
ported by a Bench decision of this Court reported in Taa v. Court of Wards? 
where at page oi the Report, delivering the judgment of the Gourt consisting 
of himself and » J- Patanjali Sastri, J., observes thus : 

“It is pertinent here to point out that the illegitimate son is not included among the twelve 
categorics of sons enumerated by Yapavalkya in verses 128-192 but is separa mentioned in a 

text. In commenting on verses 195 rap a prescribe the order of succession to the 
estate of a ‘‘soniess’’ person (apwirasya) the Mit ara observes : 

‘A sonles person is he who has no son of any of the aforesaid twelve categories’. 

It will thus be seen that the illegitimate son is not among the principal and secondary sons to whom 
the heirs enumerated in Chapter II are postponed, but stands apart with his rights, such as they are, 
defined by a special text ”. 

I may observe further that although twelve kinds of sons aie mentioned by the 
early Smriti writers and dealt with in detail in Chapter I of the Mitakshaza there 
are ically only two kinds now recognised, the aurasa son and the dattaka son, in 
addition to the Ai#ma son in Mishila and tte son of the appointed daughter amon 
the Nambudiris of Malabar. The rest have long since become obsolete, and, 
as pointed out in the 1oth Edition in Mayne’s Treatise on Hindu Law and Usage 
by S. Srinivasa Atyang&r at page 126, 

‘In ancient Hindu law, sonship was founded upon marriage or, where a substitute for the son 
was required, on adoption. <A discussion of the marriage law itself will show that from the Vedic 
times marriage has throughout been a sacrament and a permanent union”. 

An illegitimate son 1s not, according to Hindu law, a son at all except in the case of 
Sudras, and his rights are not by any means those of an aurasa son or a dattaka son 
but such as are defined and Jimited by special texts. 


This point of view as to the basis of the rights of an illegitimate son is 
sought to be assailed by Mr. Kuppuswami Aiyar by relying on a passage im 
Bhagwant Rao v. Punjaram*, at pages 259 and 260 of the report. Before quoting 
the observation and dealing with it, it is as well that I state what that case 
is about and what the decision therein is. The question in that case arose 
with reference to the right of succession of an illegitimate son of a certain. 
Sadasheo and the legitimate sons of other illegitimate sons of Sadasheo in 
pas of property which at an arrangement between the widow of Sadasheo 
and his adopted son heppened to have been allotted to the widow. There had: 
been, before such allotment, a partition of the estate of Sadasheo between his 
illegitimate sons and his adopted son. Out of what the adopted son got at the 
partition, he gave a portion to bis adoptive mother by means of the arrangement 
referred to. The adoptive mother having died, the surviving illegitimate son of” 
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Sadasheo and the legitimate sons of the deceased illegitimate sons of Sadasheo 
claimed along with the sons and a grandson of the adopted son a right of reverter 
in respect of the property allotted to the widow. The Court (Sir Gilbert Stone, 
‘C.J. and Bose, J.) held that the illegitimacy of one of the plaintiffs and of the fathers 
of the other plaintiffs did not exclude them from succession io the property in suit. 
Whether this decision is right or wrong does not fall for decision here. In so far 
as the decision dissents from a see of this Gourt jn ¥ Ammal v. Ramaswamt 
Pandia Napakkar+ it cannot be good authority for this Gourt. It has in fact been 
thus referred to and criticised by late Mr. S. Srinivasa Aiyangar in his edition 
of Mayne’s Treatise of Hindu Law and Usage at page 651 : 
** Where a widow who has taken a share of the inheritance dies, her share descends to her dau 

.or daughter’s son as the case may be and an illegitimate son is not entitled to any part of it. is is 
distinguished, if not doubted, arm the Nagpur High Court in Bhagwant Reo v. Punja Reo”, where on a 
partition solar OR eae and illegitimate sons, the widow wasallotted a share and on her deiah, 
the illegitimate son wa eld aled to A aae in that property. The decision of the Madras [igh 
Court in Katuppaper Ammal v. Ramaswami Pardia Nayakkar+, appears ee be right upon the express texts 
of the Mitakshara read with the Dattaka Chandrika (Vol. E ae c illegitrmate son, though he 
inherits on the death of his putative father, along witb orin d di maaie issue, widow or daughter, 
cannot come in as a reversionary heir on the death of the widow or daughter, as he is ee aA 
neither a sagotre nor a bhinnagotra sapinda of the last male holder within the text of Manu” 

I am inclined to think that this criticism is well-founded. I may also point 
out that in the Nagpur decision the learned Judges disapproved of a decision of this 
-Gourt in Meenakshi v. Mumandi Pamkkan*. There the plaintiff, a daughter of a 
certain woman by her paramour claimed to succeed to her siridhanam estate as 
against her legitimate son. The Court rejected the plaintiff’s claim holding 
that except in the case of Sudras among whom illegitimate sons have a right of 
succession, illegitimate children are not heirs under the Hindu law established 
under the Mitakshara system to succeed to the property of any kind left by either 
of their parents. Here again, we in thiscourt are bound by the decision in Meenakshi 
`y. Mumand: Pantkkan®, although the same has been criticised in the Nagpur ruling. 


The validity of the actual decision in the Nagpur case*, is not however what 
matters for the moment. It is the observation therein which counsel relies upon 
that calls for consideration. It is as follows: 


‘The defendants argue that illegitimaie sons obtain their rights because of a special text and that 
but for it they would have no right at all. Consequently, on ee have been given a share on parti- 
tion they have obtained all they are entitled to onder the special text and so are not entitled to inherit 
again under the ordinary Hindu law. This view was applied by the Madras High Court in oe 

payu Ammal v. Ramastwoami Pandia Napakkar', where the learned Judges held that the doctrine of 
reverter did not apply in the case o1 an illegutmmate son. 

As against this is the view that they are sons and have always been looked upon as sons, and but 
for the stricter notions of marriage which gradually crepi into the Hindu law would have shared in 

‘the patrimony like any other son. The text relating to the Wegitmate son is, therefore, a text of 
curtailment, cutting down what was once his undoubted right and consequently must strictly 
construed and cannot be applied beyond its express provisions,” 


The N Judges are not in my opinion, justified in this view of the text 
in the Mi ara which deals with the rights of an illegitimate son of a Sudra. 
Whatever the original position of the illegitimate son in the Hindu society of ancient 
a the rights which he can at the present day assert in areas governed by the 

takshara school are only those conferred by the special text of Yajnavalkya 
understood in the Light of Vijnaneswara’s commentary as accepted by Courts. 
Such rights cannot be aa by reference to his original position in the Hindu 
society according to notions of marriage that may have been possibly prevailed. 
Apart from the case in Thangavelu v. Court of Wards* to which I have already referred 
there are other decisions of this Gourt binding upon us which have dealt with the 
-rights of an illegitimate son as strictly depending upon and limited by special texts. 
In Meenakshi Ammal v. Ramaswami Josiar* decided by Varadachariar, J., suits 
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were brought by the illegitimate daughters of a daughter for possession of their 
grandmother’s nae alia which were resisted by the defendants who claimed 
through M’s si s sons son. The question arose whether the plamtiffs could 
succeed when there were legitimate though more distant heirs in existence. The 
question was answered in the negative, and it was held that the defendants would 
exclude the claims of the daughter’s illegitimate daughters. The learned Judge 

observes in his iudgment as follows: 
ey ies are governed he ordinary u law and not by any rule of custom asin the 
case fia ae The pout principle Teche Hinds law is donb: to limit heirship to 
legitimate issue but in the case of illegitimate sons amongst Sudras a special exception has been made 
by the texts. One should ordinarily have thought (on the analogy of the principle ex pressio mius) 
that this itself is a clear indication against recognising similar exceptions by way of analogy. The 
spree! on the footing that as the special text relating 


because in that the Eaa he were not prepared to postulate sapin ip between the 
ughter, The opening sentence in page 763 of Ghose’s Hindu 
il 

This decision was affirmed on appeal under the Letters Patent by a Bench of this 

Gourt consisting of Leach, G.J. and Krishuaswami Aiyangar, J. The decision 

on appeal is reported in Mesnakshi Ammal v. Murugappa Moopanar?. Leach, G.J., 


“ Before the ordinary rules of succession can be from in favour of illegitimate offspring 
there must be express authority to be found in the ancient texts or some statutory provision.” 
Krishnaswami Aiyangar, J., at page 292 remarks :— 

“I can find no warrant for holding that as a general rule the system of succession under the 
Mitakshara law is based on a relationship other than a relationship through valid marriage and legiti- 
mate descent. A T a in favour of the illegitimate sons amongst Sudras, by choice of the 
father as it has been described, has been recognised but this is in the nature of an exception and must 
accordingly be kept within the limits of the exception itself. It is true that an Ulegitimate daughter 
has been held to be entitled to inherit to the stridhanam property of her mothem This right will 
however be found on examination to be based not upon any ancient texts or rule of law but upon custom. 
and analogy.” 

These decisions afford us a mode of approach to the decision of the case before us 
much sounder, in my opinion, and at any rate, more binding on us than the pers- 
pective afforded by the observations in the Nagpur decision. 


I need only add in conclusion that possibly the point of view of the Nagpur 
High Court may be more apposite to the case of an adopted son than to the case of 
an illegitrmate son. There are special texts in the case of an adopted son which 
limit his right ; but barring such specified instances of curtailed right, in all other: 
respects, an adopted son occupies the same position and has the same rights and 
privileges in the family~of the adopter as the legitimate son. That is because the 
theory of adoption depends upon the principle of complete severance of the child 
adopted from the family in which he is born but in ect of the paternal and the 
maternal line and his complete substitution into the opter’s family as if he were 
born init. This view of the adopted son’s rights in no way offends he sacramental 
notions of Hindu marriage and introduces no breach into the foundations of the 
system of succession under the Mitakshara law which, as observed by Krishna- 
swami Aiyangar, J.,in Meenakshi Ammal v. Murugappa Mo 3,18 based on relation- 
ship through valid lage and legitimate descent. the case of the adopted. 
son there must be spelinl ets to curtail the rights of the natural born son which 
inhere in him as a result of the adoption. In the case of an illegitimate son on the 
other hand there must be special texts to confer upon him any right that may be, 
claimed by him as a son, or some principle recognised by the Hindu law by rete:ence 
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.to which the claim can be sustained. In the case in air Chetti v. Natarajan}, 
where the status of son has been recognised by the Privy Council in favour of an 

illegitimate son of a Sudra, the question arose with reference to a right of main- 
- tenance ageinst the ancestral property of the father in the hands of his collaterals 
as members of an undivided family, which was claimed by the illegitimate son. 
The nine Council in decreeing the maintenance claim observes at page 7 of the 
report thus: 


The father having died undivided in the present case, and the text being silent as to mainten- 
ance, the case stands outside the text. But this, in their Lordahips’ opinion, is not sufficient to cause 
the rejection of the plaintiffs’ claim if it can be sustamed on some principle recognised by the Hindu 
law. The High Gourt have held that there is such a principle, that princsple being that where under 
the Hindu law a is excluded from inheritance ra areal or a share on partition of joint 
family property, he is entitled to maintenance out of that property, and that the present is such a 
caste.” 


The Privy Gouncil here t the principle on which the High Court acted, 
and it is clear to my mind that, they not found that principle available they 
could not have decreed the maintenance claim. It follows that there must there- 
fore be either special texts or principles of the kind which the Privy Council applied 
in Vellaiappa Chsth v. Natarajan! in order to support any claim of an illegitimate 
son. 


There being no such special texts or principles to warrant the claim of the 
ne dae before us in the present case, the appeal must, in my opinion, fail. ‘The 
only principle relied on is jus representatioms, which, as shown in the foregoing, is 
unavailable in the present case. 


K.S. —— Appeal and memorandum 0 
cross-objections dismissed. 


[FULL BENOH.|] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT +—MR. P. V. RAJAMANNAR, Chief Justice, Mr. Justia PANCHAPAGESA 
SASTRI AND Mr. JusTicg SOMASUNDARAM. 


Rimmalapudi Subba Rao .. Petitioner * 
D. 
Noony Veeraju and others .. Respondents. 


Constitution of India , Article i } lato— and 0 
ia ie acide T a 193—Substantial question of Meaning test of for grant of 


It cannot be said that any question of law a decision on which may affect materially the rights 
of the parties is a substantial question of law. 


It is neither possible nor useful to attempt to exactly define terms like ‘‘ substantial,” ‘‘reasan- 
ablo” and ‘‘just and equitable ”. Ultimately it resolves itself into therr meaning that the Court 
considers to be substantial, reasonable or just and equitable. 


When a question of law is fairly arguable, when there is room for difference of opinion on it, 
then such a question would be a substantial question of law. If the Court thought it necessary to 
deal with a question of law at some length, and discuss ea views which can be taken on the 
point, then such a question would be a substantial question. 


When a point of law is practically covered i doctrine of the highest Court, say like the Privy 
Council or the Supreme Court, then it would not be a substantial qu If the general principles 
to be applied in APESE a question are well settled a mere application of such Panapa would 
not involve a substantial question of law. When a icular set of facts can lead to alternative 

ings in law, then, a substantal question of law d be involved. If the principle to be applied 
or the point of law arising in the case is not well established then certainly there would be a substantial 

estion of law. Ifthere is conflict of judicial opinion among the igh Courts and there is no direct 
ecision of the highest Court on any question of law, then that would be a substantial question of law, 
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though the decisions of the particular High Court of which leave is sought might have been uniform 
on the queston, That fact may be a ood ground for dismissing a second appeal if the lower 
Courts had followed the rulings of the High but for an applicaton for leave to appeal to the 
Supreme Court, the very fact of divergence of opinion among the High Courts is conclusive evi- 
dence of the existence of a substantial question of law. 

Any question of law affecti the nghts of parties would not by itself be a substantial question 
of law. An important or difficult question would of course be a substantial question ; but even if 
a question is not important or difficult, if there is room for reasonable doubt or difference of opinion 
on the question then it would be a su tial question of law within the meaning of Article 193 of 
the Constitution of India. . 


Case-law discussed. 
(Subba Rao and Krishnaswami Nayudu, JJ., before whom the petition came on for final dis- 


posal on 6th April, 1951, after the opinion of the Full Bench dismi the petition as there was no 
substantial question of law involved.) 


Petition under sections 109 and 110, Civil Procedure Code and Act I of 1948, 
praying that in the circumstances stated in the memorandum of grounds to Supreme 
Gourt, the High Court will be pleased to grant leave to the petitioner to appeal 
to the Supreme Court against the decree of the High Court in Appeal No. 71 of 
1946 preferred against the decree of the Court of the Subordinate Judge of Rajah- 
mundry in O.S. No. 15 of 1943. 


K. Rajah Aiyar and D. Narasaraju for Petitioner. 

G. Chandrasekhara Sastri for Respondents. 

The Court (Subba Rao and Krishnaswami Nayudu, JJ.) made the followiag 
ORDER OF REFERENGE.! 


Subba Rao, 7.—Before we dispose of the application finally we think it is neces- 
tary to get an authoritative decision by a Full Bench on the meaning of the words 
“substantial question of law” occurring in Article 133 of the Constitution of 
India. In ‘Mahadeoa. Bosal v, Chikka Royal? Pandrang Row and Abdul Rahman, 
JJ., held that a question is a substantial question of law if the question of law affects 
the rights of the parties substantially. At page 310 the learned Judges say :— 

“Mr. Venkatarama Sastri, the learned counsel for the respondent, contends that the contention 
in regard to their admissibility is flimsy and without any force and cannot be said to raise a substantial 
question of law. We were of opinion that there was no substance in the contention advanced by the 
fearned Advocate-General ; but ifthe words ‘substantial questions’ are to be understood in their 


being of substance to the parties, we must hold that the decision in regard to the non-admissibility 
of the documents is a substantial question which would entitle the petitioner to have a certificate,” 


With great respect to the learned Judges we cannot agree. If the judgment is 
correct, it will lead to this position. Suppose ic an appeal o question o: limitation 
is raised and though that question is disposed of in one way by the Judicial Com- 
mittee, or the Supreme Court or ye Full Bench of a High Court, if that question 
of limitation affect: substantially rights of the parties, the High Court will be 
bound to give leave under Article 133 of the Constitution of India. In our view, 
the word “ substantial ” qualifies the expression “ question of law” and not the 
subject-matter of the appeal. Unless a question of law is one of importance and 
difficulty or in regard to which there is a reasonable doubt or difference of opinion, 
it cannot be a substantial question of law within the meaning of the Article. 


Mr. Narasaraju relied upon the decision of the Judicial Committee in Raghu- 
naih Prasad Singh v. Deputy Commissioner of Partabgarh*® in support of his argument. 
But in that judgment the Judicial Committee only decided that a substantial ques- 
tion of law does not mean a question of general importance but a substantial question 
of law between the parties. It did not purport to decide that any question of law, 
however flimsy and covered by authority, is a substantial question of law if it 
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substantially affects the rights of parties. To avoid unnecessary conflict of decisions, 

we think that this is a fit case for referring the following question to a Full Bench : 
«Whether the words ‘substantial question of law’ occurring in Article 133 of the Constitution 

of aioe mean an important or difficult question of law or any question of law affecting the rights of 

partes?” 

The matter may be placed before the Honourable the Chief Justice for the suitable 

orders. 


(In pursuance of the aforesaid Order of Reference. the petition coming on. 
for hearing, the Court made the following Order) :— , 

The Chisf Justice. —The question referred for decision by a Full Bench runs 
as follows :— a 

‘© Whether the words ‘ substantial question of law’ occurring in Article 133 of the Constitution 
of men mean an important or difficult question of law or any queation of law affecting the ngbts of 
parties ?” ' 

The question as framed appears to contemplate only two alternatives, namely, 
that either it should be held that every question of law affecting the rights of parties 
is a substantial question of law or it is only an important or difficult question of 
law that would come within that description. It became evident during the course 
of the argument that the two alternatives are not exhaustive and there may be 

estions which, though they may not be very important or difficult, could never- 
ess be called substantial questions. Actually in the order of reference there is 
a third category indicated in the following passage : 

«(Unless a question of law is one of mmportance and difficulty or in regard to which there is a 

reasonable doubt or difference of opinion ıt cannot be a substantial question ot law within the mearing” 
of the artcle.”’ 
The condition that, where the judgment, decree or final order appealed from affirms 
the decisions of the Court immediately below, the High Court should also be satis- 
fied that the appeal involves some substantial question of law before it can grant 
leave to appeal against a decision of the High Court to the Supreme Court, is the 
identical condition imposed in respect of an appeal to the Judicial Committee of the 
Privy Council under section 110 of the Code of Civil Procedure (hereinafter referred 
to as the Code). This condition which is found in the Codes from 1877 onwards 
was for the first time introduced by the Privy Council Appeals Act. No. VI of 
1874, section 5 of which enacted that, 

‘© Where the decree appealed from affirms the decision of the Court immediately below the- 
Court passing such decree the appeal must involve some substantial question of law.” 

In the Code of 1877, section 596 contained the corresponding provision in exactly 
similar terms. It may be not without interest to mention that the validity of this 

rovision was attacked on the ground that it was ultra owes of the power of the 
eid Legislature as being a curtailment of the jurisdiction given to the High Court 
by the Letters Patent, but it was held not to be so. (Vide In re Feda Hossein*) 
Section 596 of the Code of 1882 and section 110 of the Code of 1908 merely 
reproduced the original provision except that in the Code of 1908 the words “ or 
final order ” were added after “ the decree ”. 


The question when an appeal could be held to involve some substantial ques- 
tion of law did come up before the Gourts in India soon after the Act of 1874. It 
was decided as carly as Moran v. Mitu Bibes?, that the substantial question of law 
need not be restricted to cael arising on the facts found concurrently by the 
Courts below but may include a question arising on the evidence independently 
of the finding of the Courts upon such evidence. It was also recognised from the 
very beginning that in dealing with an application for leave to appeal it is not enough 
to grant a certificate that it appears from the grounds of appeal that a question of 
law is involved; the Court must also find that there really is a substantial question 
of law raised (Ses Broughton’s Gommentaries on the Civil Procedure Code, 1878, 


page 704, citing a decision of Markby, J. in 1874). 
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It becomes therefore important to determine what exactly is connoted by the 
word “ substantial ” in the context. Now, the word “ substantial ” has two distinct 
shades of meaning. It means “ essential, material”. In legal parlarce, it often 
is understood as *“ belonging to or involving an essential right or the merits of a 
matter” (see Wharton’s Law Lexicon). The word slso means “ having substance ; 
real worth” (ses Oxford Dictionary). In’ sections 10 and 11 of the Code the 
word .* substantially ” is used in the former sense of “ materially ’’, “ essentially ”, 
1.6., nót incidentally. ' 


Obviously, a “ quèstion of law” of general public importance, the decision of 
which is likely to affect a large section of the public, will be a substantial question 
of law.’ A question of law`on which there is great divergence of judicial opinion, 
‘will be a substantial question of law. A view was taken in the Indian Courts that 
it is only when an appeal to the Privy Council involves a question of this nature 
and. it is likely that the appeal may result in the enunciation of new legal principles 
or the resolving of the conflict of judicial opinion that leave should be granted on 
the ground that there is a substantial question of law. This view is well represented 
iù an appeal which went up to the ivy Gouncil from the Court of Oudh. In 
Raghunath Prasad Singh v. Deputy Commissioner of Partabgark1, the learned Judges 
of the Chief Court of Oudh after pointing out that the only question of law arising 
was as to the true construction of a will said : 

“That, to our minds, is not a ‘substantial question of law’ though it is a question of law. It 
is not alleged that any recognised principle applicable to the construction of a document of the nature 
of the present will has been misunderstood or misused by this Court, nor does our decision lay down 
any general principle of construction. The construction which we have placed the will in 

estion is o no interest to any person outside the parties to this litigation. The old court of the 

udicial Commissioner of Oudh, to which the Court has succeeded consistently adhered to the view 

that the words ° substantial question of law’ means a question o general importance and do not 
include the construction of a document in which the parties alone are interested. ” 


The learned judges therefore dismissed the application fo. Jeave. There was 
then a petition for special leave to appeal in which their Lordships considered 
whether the matter fell within the last clause of section 110 of the Code. Their 
Lordships ruled that a substantial question of law did not mean a question of general 
importance but that it meant “ a substantial question of law as between the parties 
in the case involved”. An attempt was made by the counsel for the respondent 
to show that on the merits the decision of the Court below was obviously right 
and therefore there was no substantial question of law, but his attempt did not 
succeed. Their Lordships did not think that it would be quite safe in taking that 
view in a case which certainly occupied the Court below for a very long time and 
on which there was a very elaborate judgment ; pa Pineda as that upon the face 
of the matter there was, as between the parties, a substantial question of law. In 
Guran Ditta v. Ram Ditta’, the question was whether a deposit made by a Hindu 
of his money in a bank im the joint names of himself and his wife on condition that 
it was payable to either or the survivor, constituted a gift by him to his wife. The 
Mee Commissioner of North-West Frontier Province refused an application. 

or leave to appeal, but special leave to appeal was granted by the Board. At 
page » their Lordships refer to what was decided in Raghunath Prasad Singk v. 
Deputy Commissioner of Partapgark! in these terms : 

“ In the case of Raghunetha Prasad Singh v. Commissiontosr of Partabgath?, it was beld that a 

substantial question of law, within the ee ee 110 of the Code of Civil Procedure, does 


not mean o substantial question of general importance but a substantial question of law as between 
the parties in the case involved. ” 


It must therefore be taken as now conclusively settled under the Code (and the 
same must hold good in construing Article 133 of the Constitution) that a subs- 
tantial question of law need not be a question of general importance. It i3 sufficient 
if it arises between the parties. This, however, does not mean that every question 





I. ELT L.R.54 I.A. 126: LLR. 2 Luck. 2. (1928 55 M.L.J. ah LR. 55 LAL. 
`. 235 : ILR. 55 Cal. ogy (P.C.). 


o2 “PD 


226 THE MADRAS LAW JOURNAL REPORTS. [1951 


of law as between the parties is a substantial question of law. In the paraphrase 
by the Privy Council, the word “substantial” again occurs in addition to the 
phrase “ as between the partics”. It har been held time and again and we have 
not come acioss any authority to the contrary that any question of law is not as 
such a substantial question of law if it arises between the parties. Nor did we 
understand Mr. Narasaraju who appeared for the petitioner to argue for the con- 
trary though probably that was his line of ent before the learned Judges. 
Otherwise, the question would not have been as it has been. It may be 
argued that a question of law the decision of which materially affects the rights of 
the parties is a substantial question of law. If it is merely incidental and does 
not affect the merits in essentials, then it will not be a substantial question. This 
test is no doubt simple and easy to apply, but we do not think that this is the correct 
test. Logically this iest would lead to the position that even a palpably absurd 
plea raised by a party would involve a substantial question of law simply because 
the decision on the merits of the case would be directly affected by it. e have 
also not come across any case in which this test has been adopted. But apparently 
the decision in Mahadeva Royal v. Chikka Royalt, was understood by the learned 
Judges who made the reference as accepting this test as correct. But before we 
deal with that decision, I think it will be useful to run over some of the decisions of 
this Court to find out how far the learned Judges in that case could be said co have 
differed from the principles laid down in them. I am leaving from consideration 
decisions which dealt with applications for leave on the ground that section 109 
clause (c) would apply. In Narayan v. Chinna Gogudu*, Ramesam and Madha- 
van Nair, JJ., while accepting the proposition that the existence of a point of law 
itself does not give a right of appeal to the Privy Gouncil under section 110 of the 
ode and that there must be a substantial question of law and that there need 
not be a question of general importance, held that a fairly arguable question of 
law, i.¢., a question of Jaw in respect of which there may be a difference of opinion 
would be a substantial question of law. - In W. V. Pandian v. Rev. Prgnot?, the learned 
Judges were inclined to hold that a question as to the starting point of limitation 
might be a substantial question of law on the facts ; they nevertheless refused 
to grant leave, because the decision of this Gourt was also based on another finding 
as to the effect of the resumption of the Government of a service Inam and on that 
question the decisions were uniform. In Nallathambi Pillai v. Raghunath Bibi, 
it was held by Mockett and Kunhi Raman, JJ., that as the only question of law 
raised in the appeal to the Privy Council was virtually covered by a decision of the 
Judicial Committee and thcre was no conflict of views in India on the question, 
no substantial question of law could be said to be involved. They adopted the 
view of Page, C.J., expressed in M. C. Patai v. H. G. Ariff*, that unless it was fairly 
open to argument that the decision of the High Court on a estion of law could 
have been otherwise, there will be no substantial question of law. In Chinnaswamt 
v. Nallappa Reddiar*, another Division Bench ruled that where the principles of 
Jaw on a point are well settled and the only question is the application of those 
legal principles to a particular set of facts it cannot be said that a substantial question 
of law arises. The decision of the Allahabad High Court in Mathura urmi V. 
Jagdeo Singh? and that of the Lahore High Court in Mussamat Umrao Bibi v. Ram 
Kishen®, were followed. 


These decisions may be taken to represent the more or less uniform view taken 
by this Gourt. Apparently it was contended before the referring Judges that 
Mahadeva Royal v. Chikka Royal’, laid down a different test, In that case only 
ground on which leave was granted was that a question was raised as to the correct- 
ness of the decision of this Court that certain material documents were inadmissible 


in evidence. Undoubtedly, these documents were of great importance and if 
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they had been held to be admissible, they might have affected the result of the 
appeal. It was urged on behalf of the respondent that there were no merits what- 
ever in the contention in regard to their admissibility and therefore there could not 
be a substantial question of law. The learned Judges then said :— 


*“We were of opinion that there was no substance in the contention advanced by the learned 
Advocate-General; but if the words ‘substantial questions’ are to be understood in their being 
of substance to the parties we must hold that the decision in regard to the non-admisibility of the 

ts is a substantial question which would entitle the petitioner to have a certificate.” 


I must confess that I find it difficult to exactly comprehend the significance of 
this conclusion. ‘This Gourt might hold against a particular contention on behalf 
of a party ; at the same time it may be a fairly arguable one. It is not possible to 
say from what the learned Judges actually said whether they thought that the con- 
tention as to admissibility was arguable though they themselves found no merits in 
it. In Ramachandra Rao v. Narayana Rao}, i kád to deal with this decision sitting 
with Yahya Ali, J. and I said : 


“We are not aware exactly what sort of objection was raised as the admissibility of docu- 
ments in that case. But we do not unders that decision to lay down that whenever a question 
as to the admissibility of any document 1s raised inan a land that question is decided in one way, 
it follows ipso facto that there is a substantial question y law which would justify the grant of a certifi- 
cate under section 110 of the Civil Procedure Code.” 


In pursuance of the leave granted the appeal was eventually heard and disposed 
of by the Privy Gouncil ın Mahadeva Royal v. Chikka Royal’, but apparently 
no objection was taken before the Privy Council that leave should not have 
been ted. In my opinion the decision in Mahadeva Royal v. Chikka Royal’, 
should not be taken as an authority for the position that any question of law, a 
decision on which may affect materially the rights of the parties, is a substantial 
question of law within the meaning of section 110 of the Code. 


It is neither possible nor useful to attempt to exactly define terms like “ subs- 
` tantial”’, “reasonable”? and “just and equitable ”. timately it resolves itself 
into their meaning that the Court considers to be substantial, reasonable or just 
and equitable. The use of the adjective “ substantial” makes it clear that any 

estion of law as such would not justify the grant of a certificate unde: section 110. 
Kau be a substantial question ; that is to say, the question must have some 
substance, t.e., worth or merit. Bearing this in mind consideration of the 
authorities which I have cited leads to the following ġeneral principles. When a 
question of law is faily arguable, when there is room for difference of opinion on 
it, then such a question would be a substantial question of law. If this’ Court 
thought it necessary to deal with a question of law at some length, and discuss 
alternative views which can be taken on the point, then, I think such a question 
would be a substantial question. When a point of law is practically covered by a 
decision of the highest Court, say, Jike the Privy Council or the Supreme Court, 
then it would not be a substantial question. If the general principles to be applied 
in determining a question are well settled a mere application of such principles 
would not involve a substantial question of law. I am inclined to hold that hed 
a particular set of facts can lead to alternative findings in law, then, a substantial 
question of law would be involved. If the principle to be applied or the point 
of law arising in the case is not well established, then certainly that would be a 
substantial question of law. With great respect to the learned Judges who appear 
to hold to the contrary, I am of opinion that.if there is conflict of judicial opinion 
among the High Courts and there is no direct decision of the highest Court on any 
question of law, then that would be a substantial question of Jaw, though the deci- 
sions of the particular High Court of which leave is sought might have been uniform 
on the question. That fact may be a very good ground for dismissing a second 
appeal if the lower Courts had followed the rulings of the High Court, but for an 





1, (1¢48) 2 M.L.J. 109. a (1642) 1 M.LJ. gcc. 


228 THE MADRAS LAW JOURNAL REPORTS. [1957 


application for leave to appeal to the Supreme Court, I think the very fact of diver- 
gence of opinion among the High Courts is conclusive evidence of the existence of 
a substantial question of law. 


I find more or less a similar statement of the principles in the recent decision. 
of the Bombay High Court in Katkhushroo Pirojsha Ghiara v. C. P. Syndicate, 
Ltd.1 


The only answer to the question that we can usefully give is that any question 
of law affecting the rights of parties would not by itself be a substantial question. 
of law. An important or difficult question would of course be a substan ques 
tion; but evenifa question is not important or difficult, if there is room for reason-- 
able doubt or difference of opinion on the question, then it would be a substantial 


. question of law within the meaning of Article 133 of the Constitution of India. 
Panchapagesa Sastri, F.—I agree. 
Somasundaram, 7.—I agree. 


After the finding of the Full Bench the petition coming on for hearing before 
Subba Rao and Krishnaswami Nayudu, JJ., on 6th April, 1951, the Gourt made 
the following 


ORDER : Subba Rao, 7.—This application is posted before us after the Full 
Bench answered the question referred to it. The Full Bench gave the following 


answtT :— 


ad 


‘The only answer to the question that we can usefully give is that any question of law affecting 

the rights of parties would not by itself be a substantial question of law. An important or difficult 

uestion would of course be a substantial question ; butevenifa oaren is not important or difficult, 

if there is room for reasonable doubt or difference of opinion on the question, then it would be » sub- 
stantial question of law within the meaning of Article 133 of the Constitution of India.” 


The main question we decided in the appeal was whether under the trust deed. 
executed by the morigagors the suit properties had been transferred to the trustees.. , 
We accepted the following principles as a guide in construing the trust deed : l 

“ Though to create a valid trust there should be a transfer of interest by the author of the trust, 


it is manifest that no particular form of words is necessary. What is essential ıs a conveyance of 
interest and not the particular form of words in which the said transfer was couched,” 


This principle has been laid down by the Privy Council in Hanuman Prasad Pandey v. 
Mussamat Baboores Munraj Roonweres?. After going through the entire document we 
held that the words used therein were of sufficient amplitude to convey the properties 
to the’ trustees. The circumstances mentioned by us in our judgment, according 
to us, clearly ‘indicated that there was a transfer. We did not feel any reasonable 
doubt on the question that arose for consideration. The fact that we dealt with 
the question at some length does not show that the question argued before us was 
either important or difficult, or was one in regard to which we felt a reasonable 
doubt. Indeed, we dealt with the question at some length in order to meet the 
arguments advanced before us. 


It is then argued by Mr. Narasaraju that another substantial question of law 
arises in the case, namely, whether the decree in O.S. No. 4 of 1940 on the file of the 
Sub-Court, Rajamahendrawaram, would operate as res judicata. It is true that 
in formulating the points argued before us, we stated that as one of the questions 
that arose for consideration ; but in the course òf the judgment we did not consider 
it, as presumably it was not seriously pressed before us. The facts which we stated 
before we formulated the points also indicate that there are absolutely no merits 
in that point either. In a suit for partition between the mortgagors the plaintiff 
who was already on record as the 19th defendant in his capacity as a lessee applied 
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to be made party as a mortgagee. That petition was dismissed by the Court, 
‘though with an observation that he was already on record. But in the judgment 
it was expressly stated that the validity of the assignment in favour of the plaintiff - 
was left open. In the circumstances no question of res judicata arises. 


In the result the application is dismissed with costs. 
K.S. — Application dismissed 
IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 


PRESENT :—MR. Justiczg SOMASUNDARAM. 
-Aravamuda Aiyangar .. Petitioner” 
0. 
V. Santhanakrishnan .. Respondent. 
Penal Code (XLV of 1860), section E ] Statement i icati. 
Feet E Once ae ral da aa i in affidant in support of application for 

Statements made in an affidavit EAO of an application for transfer will be allegations 
made for the protection of the interest of the party making it and if made in good faith ıs clearl 
covered by Exception g of section 499 of the Penal eand an acquittal of the person making mu 
-ttaiement of the offence of defamaton is right. 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Sessions Judge, 
‘Chingleput division, dated 16th March, 1949, in C.A. No. 17 of 1949 (ū.G. 
No. 142 of 1948, Additional First Class Magistrate, Chingleput). 

C. Narastmhachariar and V. S. Rangaswami Atyangar for Petitioner. 

S. Krishnamurthi and Vepa P. Sarathi for Respondent. 


The State Prosecutor (S. Govind Swaminathan) for Public Prosecutor (V. T. 
Rangaswami Aiyangar) for the State. 


The Gourt made the following 


OrprR.— This revision arises out of a complaint filed by the petitioner herein 
against the respondent for defamation. The defamatory statement itself was made 
by the 1espondent in an application for transfer of a case filed against him by one 
Mutbukishna Iyer who was a branch postmaster at Uttiramerur wherein the 
respondent was a clerk. In the affidavit filed by the 1espondent in support of his 
application for transfer, the respondent stated that the complainant, Aravamuda 
Iyengar, is a rowdi and that he has been enlisted as such in the police records 
and is also one of the bad elements. He stated also that there was a faction in the 
village of Uttiramerur and the witnesses were supplied by the petitioner herein for 
the purpose of giving evidence in the Court against him. He further stated that 
the Magistrate is well known to the inary who arranges functions which the 
‘complainant, Muthukrishna Iyer and the Magistrate attend. The said Aravamuda 
Iyengar is said to be a friend of the complainant, Muthukrishna Iyer. On account 
of their friendship it was suggested that Aravamuda Iyengar who was man of consi- 
derable influence was securing witnesses for the complainant and the said Araya- 
muda Iyengar being a rowdi and considered to be a bad element, it was stated that 
the respondent apprehended he would not have a fair and impartial trial and the 
interests of justice required that the case must be transferred from the file of the 
Magistrate before whom it is pending. 


The question is whether the allegation made by the respondent in the affidavit 
for transfer is protected by the Exception g to section 499 of the Indian Penal Code. 
The First Class Magistrate found the respondent guilty and sentenced him to a 
fine of Rs. 60 but in appeal the learned Sessions Judge disagreed with the decision 
and acquitted the respondent of the offence of defamation. At the trial the accused, 
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to support his case that the petitioner herein is a bad element and is a rowdi, sum- 
moned certain police records from the office of the rate! Superintendent of 
Police, Chingleput, particularly the 1 tion report of the Uttiramerur police 
station by the Deputy Superintendent of Police, part IV relating to one Aravamuda 
i maintained at the Uttiramerur station for the period 1938 to 1948 and 

o part I relating to Aravamuda lyenga maintained by the Uttiramerur police 
for the period of 1938 to 1948. A privilege was claimed by the police and the 
privilege was upheld. The petitioner herein also supported the plea PE aS 
at the trjal Court and in fact wanted the Gourt not to look into the records of the 
police. Butin appeal, the learned Sessions Judge bas looked into the records of the 
police and he states that in the police records, parts I and IV of the Uttiramerur 
station for the period 1938 to 1948 the name of the petitioner, Aravamuda Iyengar 
had been entered. The names of the persons entered in parts I and IV are only 
those of the troublesome persons who are disturbe.s of peace. Their movements 
have to be watched. Finally the learned Sessions Judge held that the records bear 
out the allegations that the petitioner is a rowdi. He acquitted the respondent 
herein finding that the accused made the allegation for the purpose of self-protec- 
tion and that he acted in good faith. Itis against this acquittal that the complainant 
has preferred this revision. 


After the admission of the revision, the petitioner filed another petition herein 
and asked for the.documents in parts I and IV of the police records to be sent for. 
They were accordingly sent for and a perusal of the records bears out the allegation 
that the petitioner, Aravamuda Iyengai is a person of bad character. After calling 
for the records and after a perusal of the records by me itis contended by 
Mr. Narasimhachariar that these documents are absolutely privileged and they can- 
not be looked into. If documents were really said to be privileged documents as is 
now contended tor, I do not see why he should have made an application for calling 
for the records. At a time when he made this application it is obvious that he 
thought and believed that there is no statement in the records that the raid Arava- 
muda Iyenga is a rowdi and the version of the respondent is false. But when he 
found that the records did not support his case, he has turned round and has attempt- 
ed to atgue that they are absolutely privileged documents and they could not 
be looked into. I do not think I can permit this contention to be advanced after 
he himself has asked for the calling or the documents and asked the Court to look 
into them. It is not open to him now to cay that the documents are privileged 
ones because the entries in them happen to be against him. I, therefore, overrule 
his objection. On a perusal I am satisfied that the description of the petitioner 
amounts to his being a rowdi and the description is not without justification The 
only other question is whether the 1espondent‘can make the allegation in an affidavit 
for transfer. It is clear from the affidavit filed by the respondent in this case that 
his case was that this petitioner, on account of his influence which was secured 
in undesirable ways, was using it against the respondent by securing witnesses against 
him and that he was very friendly not only with Mutbukrishna Iyer but with the 
Magistrate and was using this friendship to the detriment of the respondent herein- 
I cannoc say that this allegation was not made for the protection of the interest 
of the respondent herein. The reputation of the petitioner bears out clearly the 
truth that this respondent has e the allegation in good faith. The allegation 
is, therefore, clearly covered by Exception 9 of section 499, Indian Penal Code. 
In this view, the learned Sessions Judge was right in acquitting the respondent of 
the offence of defamation. 


This revision petition is, therefore, dismissed. 
KS. Petition dismissed. 
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IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
Present :—MR. P. V. RAJAMANNAR, Chisf Justice AND MR. JUSTICE SOMASUNDARAM. 
Manepalli Sitaramanjaneyulu .. Petitionsr® 


J. 
Pachigolla Krishnayya and another .. Respondenis. 


Madras Hea A (Lease and Rent Control) Act (XV of 1946), section 7 (6)—Subsequent d¢gfauli ix 
of rent occurring application for eviction on the ground of default in payment of rent coat paring can be 
mads ground for application for gjectment after rejection of first application. 

A landlord filed a petition for eviction on the ground of default in payment of rent for the month 
between roth August, 1949, and gth Bee 1949: The petition was not disposed of till 6th 
February, 1950, when it was dismissed. Meanwhile on 11th December, 1 the landlord filed 
another petition for eviction on the ground of default in payment of rent for the month from roth 
se daca 1949 to gth October, 1949. This petition was allowed by the controller and the order 

ed on appeal In a petition to quash this order, 

Held, having regard to the provisions of sub-section (6) of section 7 of the Rent Control Act the 
sccond petition was not maintainable. Once the first application is rejected, the tenancy is deemed 
to continue, ‘The landlord cannot allege in a subsequent application that the tenancy has come to 
an end before the date of the rejection. The landlord can only rely upon default or other grounds 
committed or available after the date of the rejection of the first application. 


Decision in C.M.P. No. 4996 of 1949, relied on, 


Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of certiorari calling for the records in 
Q.M.A. No. 143 of 1950, on the file of the Court of the Subordinate Judge, Vijaya- 
wada, in H.R.G. No. 466 of 1949, on the file of the Rent Controller, Vijayawada 
and quash the order therein. 


C. Venugopalachari for Messrs. T. T. Srinivasan and A. N. Rangaswami for 
Petitioner. 


D. P. Narayana Rao for Respondents. 
The Judgment of the Court was delivered by 


The Chief Fustics—This application arises out of a proceeding under the Rent 
Control Act. The tenant is the petitioner. The respondent landlord filed a 
tition for eviction on the ground of default in payment of rent for the month 
ee 1oth August, 1949 to gth September, 1949 HRG No. 395 of 1949). This 
petition was not disposed of till 6th February, 1950, when it was RE Mean- 
while on 11th December, 1949, the respondent filed another petition for eviction 
on the ground of default in payment of rent for the month from roth September, 
1949 to gth October, 1949. This petition was allowed by the Rent Controller and 
the decision of the Rent Controller was affirmed by the appellate tribunal and the 
tenant seeks to have the order of eviction quashed. 


Mr. Venugopalachari for the petitioner contended that till the disposal of the 
first petition for eviction, a second petition for eviction could not be filed, because 
if the first petition was eventually rejected, then, under the provisions of section 
7 (6) of the Act, the tenancy shall be deemed to continue. He selied onan un= 
reported judgment of this Court in C.M.P. No. 4996 of 1 in which a Division 
Bench to which one of vs was a party construed section 7 (6) of the Act. In that 
cas¢ an application for eviction was rejected. A subsequent application for 
eviction was made on the allegation that default had occurred and the tenancy 
became terminable before the date of the prior application for eviction. It was 
held that the second petition by the landlord was not maintainable having regard 
to the provisions of sub-section (6) of section 7. The ratic decidendi of that 
decision was : 

“Once the application is rejected, the tenancy 1s deemed to continue. The landlord cannot. 


allege in a subsequent application that the tenancy has come to an end before the date of the rejection. 
That would be in the teeth of the express provisions of the enact ment.’’ 
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We think it follows from this construction of that provision that in support of a 
second application for eviction, the landlord can only rely upon default or other 
ounds committed or available afier the date of the rejection of the first application. 
n this case, the second petition was filed before the prior application had even 
been dismissed. The prior application was actually dismissed on 6th February, 
1950 and therefore the tenancy must be deemed to have continued at least up to 
that date. In effect, the landlord in the second Petition alleges that from the 24th 
‘October, 1949, the tenancy must be deemed to have come to an end. This he 
cannot be permitted to say. 


We asked the learned counsel who appeared for the landlord respondent to 
give us some intelligible meaning of section 7 (6) of the Act which would be of 
assistance to him, but he was unable to give any such explanation. Evidently 
the reason why such a provision was enacted was because once a landlord had 
exhibited an unequivocal intention to terminate the tenan and the matter was 
sub judice he should not be entitled to avail himself of he. bench of any default 
or other act of the tenant to serve as a foundation of a second application for eviction 
in case he failed to obtain the requisite relief in the first application. 

The order of the appellate tribunal confirming the decision of the Rent Gon- 
troller must be, and is hereby, quashed and the application for eviction dismissed. 
"There will no order as to costs. 


K.S. —— Ordsr quashed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Jusriak BALAKRISHNA AYYAR. 


Andavar alias Adaikkalam Kathaswami, Sivakami, Nalla 
Veerappaswami, Vinayagar, etc., Temples of Peranam, 
represented by their Poojari and Trustee, Kathaperumal ' i 
Padayachi .. Appellant® 
U. 
Periathambi Padayachi and others .. Respondents. 

Religious exdowment—Pogari in management of the affairs of deies with the knowledge and privity of 
worsppers—Prasumption that poojan ıs also the trustee. 

Where the immoveable properties owned by certain deities were of inconsiderable value and 
the only act of management which could he exercised in relation to them, namely, the payment of 
bist was being done by the poojari, where all the moveable properties which were of considerable 
value had been in the custody of the poojari and there is nothing to show that any control was 
exercised over him as regards the manner in which he disposed of the collections and contr butions 


made for the annual festival by the worshippers, the proper inference to be drawn is that the poojari 
continued also the office of trustee also in himself, 


Ramaswami v. Rimaswami, (1891) 2 M.L.J. 247: LLR. 16 Mad. 278, followed. 

Appeal against the decree of the Gourt of the Subordinate Judge, Tiruchira- 
palli, in A.S. No. 132 of 1946, preferred against the decree of the Court of the 
District Munsif, Ariyalur, in O.S. No. 38 of 1945. 

K. Rajah Ayyar and V. Seshadri for Appellant. ? 

K. S. Desikan and K. Raman for Respondents. 

The Court delivered the following 


Jupgment.—The plaintiff is the appellant. He sued for a declaration that 
he is the trustee and poojari of six deities mentioned in the plaint and for an injunction 
to restrain the defendants from obstructing him from enjoying the suit property 
and from exercising ihe rights and performing the duties of his office. It may be 
mentioned at once that though ia the plaint six deities are mentioned it has been 
found that the sixth of them, namely, the deity called Ran: pee Amman, 
is if one may use that expression, a private deity and outside the scope of this liti- 
‘gation. 
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The defendants pleaded that the plaint deities have no temple, and that there 
are not even idols for them, although pooja was being performid for them under a 
tree and that the management of the affairs of the plaint deities has been for a long 
time in the hands of the second defendant and his ancestors acting “ in consultation 
with the people of Paranam village and according to their advice ”. 


The learned District Munsif found that the plaintiff was the poojari and trustee 
and decreed the suit as prayed for with costs. On appeal the Jearned Subordinate 
Judge found that the plaintiff was only the pocjari and that the village community 
was the trustee and in that view he modified the decision of the learned District 
Munsif, 

On this matter, J am inclined to prefer the conclusion of the learned District 
Munsif. The immovable properties owned by the temple consist of only the 
metlweram due from ihree cawnies of Jand with an annual yield of Rs. g and another 
piece of land purchased in 1918 undcr Exhibit D-1 (a) for a sum of Rs. 19. The 
moveable properties of the deities are however said to be worth Rs. 3,000. The 
principal income ot the temple consists of the collections and contributions mzde by 
the villager and worshippers et the time of the annual festival in Masi. P.W. 2. 
deposed that the annual pooja was performed by the villagers, that before the 
festival the villagers would assemble, collect subscriptions end arjange for the 
performance of the pooja; and if the villagers do not arrange for it, ihe poojsri 
could not doit on hit own responsibility. Toa like effect was the evidence of P.W. 3. 
This circumstance, the learned Suherunsie ig ae ae inclined to regard, as clearly 
inconsisteni with the claim of the plainciff that he is the trustee. I find it difficult 
to agree. Where a deity has no property of its own and the expenses of any cele- 
bration have to be met from collections and contributions povided by the villagers, 
obviously it would be impossible for the poojari o1 trustce to do anything without 
their active co-operation and assistance. But this does not mean that the villagers 
become the trustees, It is more material to consider what emount of conirol 
the villagers exercised over the moneys they placed in the hands of the poojaries 
or trustees, Dealing with this aspect of the matter the learned District Munsif 
observed : g 


* . . . there is no evidence at all to show that they ( ) have control over the 
collections at the poojas or have the ordering of the disposal of it. On the other hand, the evidence 


is that the offermgs are handed over to the plaintiff and that too without counting the collections, 
In my view, ibe villagers? activities are more in the nature of renc ering ami:tance for the performance 


of this big festival than exercising control overit . ... . 


No doubt, an assertion was made that the plaintiff was liable to account to the 
general body of the villagers. But this is a theoretical liability which attaches 
to every body who receives moneys collected from or contributed a others. More 
to the point is the fact, remarked on by the learned District Munsif that there is 
scarcely any evidence worth the name to show that the plaintiff has ever been 
called on by the villagers to render accounts. If ihe villagers were the trustees 
and the poojari was only their agent, he would normally have been called on to 
account, in however perfunctory a manner. 


It has been already stated that the immoveable properties owned by the deities 
consist in part of the melwaram from three cawnies of inam lands. About two 
cewnies of this property are in the possession of defendants 2 and 5. The remain- 
ing cawni is in the possession of one Govinda Padayachi. The defendants adduced 
evidence to show that the second defendant used to collect the money payable by 
Govinda Padayachi and with the money whicb he had himsclf to pay supplied the 
articles necessary for the “ Sakthi Azhaippu ” ceremony at the annual festival. The 
learned Subordinate Judge thought that this circumstance supported his view that 
the plaintiff could not have been the poojai. Now, the second defendant appears 
to be the nattamaikar of the place and therefore a person of scme consequence in 
the village. If such a person instead of directly paying his dues to the plaintiff 
leaving him to use that money to purchase the necessary fruits, cocoanuts and the 

like himself also collected the money due froh Govinda Padayachi and provided 
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the articles necessary, that would be nothing more than an ordinary act of co— 
operation in the celebration of the festival by a villager of some consequence. . 

One item of the suit property belonginie to deity No. 1 was purchased in 1918- 
under Exhibit D-1 (a). In that document the second defendant’s father is described 
as a trustee of the deity. The learned Subordinate Judge considered that the 
money for the purchase came out of the funds of the and that the purchase 
was an act of ‘the village community in the exercise of its functions as trustee. Un- 
doubtedly the circumstance that in this transaction the father of the second defend- 
ant represented the deity and that in the sale deed he was described as trustee of 
the deity is certainly an important piece of evidence inconsistent with the case of 
the plaintiff. But then if that recital were correct and the father of the second 
defendant were really the trustee of the deity, the possession of the property must 
have continued in him ; but that did not sand On the other hand possession 
was always with the plaintiff. As the learned District Munsif remarked the only 
reais hi e property of the deities (other than the manyam lands) has been in the 
possession of the plaintiff. The kist receipts for the properties were also produced 
by the plaintiff. ‘The clear fact that the second defendant’s father did not attempt 
to retain or was not allowed to retain possession of this property and that instead 
possession remained with the plaintiff clearly affects, as the learned District Munsif 
himself remarked, the value of the recital in Exhibit D-1 that the second defendant’s 
father was the trustee of the deity. It is also of interest to remark that the patta 
for the property which originally stood in the name of the deity was during the 
period 1938 to 1943 transferred a the name of the plaintiff as the manager of the 
deies and not to the second defendant’s father or the second defendant or any 
other villager. In 1944 the pattas were re-issued in the names of the deities. This. 
was apparently done because the poojaries of other temples wanted thei names 
also to be mentioned in the respective pattas and thereupon the Dewan of the 
Udayarpalayam estate wherein the land lies ordered that pattas should be issued 
in the name of the deities alone. It has been stated that the movable properties 
of the deities are worth about Rs. 3,000 and their custody was clearly and always 
in the hands of the plaintiff. The defendants atiempted to explain away this 
circumstance by alleging that they were kept in a building belonging to the villagers 
as a whole, that as the building had to be repaired, these articles were entrusted 
to the plaintiff as a temporary measure. Obviously, if a situation arose in which 
it became necessary to entrust articles of such value to one of the villagers, I would 
have thought that the villagers would have preferred the second defendant who 
was the nattamatkar to the plaintif who would have been only a A hee The 
explanation itself is shown to be untrue by the admission of D.W. t the key of 
the building in which the properties are locked up has been with ‘the laintiff for 
16 or 17 years. The learned Subordinate Judge was impressed by the evidence 
of D.Ws. 1, 3 and 4 to the effect that the plaintiff was paying the kist for the suit 
land from out of the common funds left with him. Now, so far as I can see, D.W. 
I says pleas on the matter. So far as D.Ws. 3 and 4 are concerned, it is difficult 
to understand how they could possibly say from what source the plaintiff aid 
the kist money. In considering ihe question whether the plaintiff was a a 
poojari or was also a trustee, it is useful to bear in mind the circumstance that the 
immoveable properties owned by the deities are only of inconsiderable value, 
that the only act of management that could be exercised in relation to them namely 
the payment of kist was being done by the plaintiff, that all the moveable properties 
which are of considetable value had been in the custody of the plaintiff and that 
there is nothing to show that any control was exercised over him as regards the 
manner in which he disposed of the collections and contributions made for the 
annual festival. 

In Ramaswami v. Ramaswami?, it was observed that where an archaka has been 


the affairs of a temple with the knowledge and privity of the worshippers, 
the presumption is that he is the dharmakartha as well as the archaka. In the 
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Present case both the offices appear to me to have been combined in and held by 
the plaintiff. 

Mr. Desikan, the learned advocate for the respondents raised another point. 
He read out that portion of the plaint in which it is alleged : 

“ Paren after his death my father, after his death, my junior paternal uncle and 
after his death myself, have been doing pooja to the plaintiff-deities for a period of over rg years ” 
and argued that this amounted to a claim that the plaintif was the hereditary 
trustee and that section 84 (1) of the Madras Hindu Religious Endowments Act 
bars the action. That section enacts that where a dispute arises as to whether 
a trustee is a hereditary trustee or not, such a dispute shall be decided by the Board 
and no Court in the exercise of its original jurisdiction shall teke cognizance of 
any such dispute. In respect of this a ent, it is sufficient to say that though 
this avertment does occur in paragiap 3 of the plaint, no declaration is asked 
for that the plaintiff is the hereditary trustee. All that is asked for is that he be 
declared a trustee ; and no declaration or reliet’is asked as regards the hereditary 
character of the office of trustee. 

In the result, the appeal is allowed and the uit decreed with costs throughout. 
Leave refused. 

V.S. — Appeal allowed. 
Leave to appeal refused. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTIOE SomMASUNDARAM. 


Illuru Lakshmiah and another .. Patitioners.* 


Criminal Procedure Code (V of 1890), section 423 (1) (b) (2)—Appeal against comviction—Alter the 
finding, maintaining the sentence—Scope o the power—Accused tf can be convicted on a charge of rohich he was 
acgeritiod. 


In an appcal spna conviction the appellate Court can alter the finding of acquittal maintaining 
the sentence. So long as the sentence is maintained, it is of little importance and it causes no 
prejudice whatsoever to the accused if the appellate Court alters the finding to some other offence, 
of which the accused was charged in the lower Court and acquitted. 
maat V. Adshalakshmi, (1910) ILL.R. 34 M. 545; Haxumappa v. Emperor, (z911) ar M.L.J. 

go5: R. 35 Mad. 243 and Basi Reddi, In re, (1913) ILLR. 37 Mad. 119, relied on. 

Kishan Singh v. King Empsror, (1928) 55 M.L.J. 786: L.R. 55 I.A. 390: I.L.R. 50 ALL. 723 (P.C.), 
dist. 


Other case law discussed. f 

Petition under sections 435 and 499, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the judgment of the Court of Session, 
Bellary, dated 13th October, 1949 in C. A. No. 73 of 1949, etc., preferred inst 
the judgment of the Court of the Sub-divisiona] Magistrate, Adoni, in C. S. No. 25 
of 1948. 

A. Bhujanga Rao, A. Krishna Rao and R. Ramalinga Reddi, for Petitioner. 

The Public Prosecutor (V. T. Rangaswami Aipengar), for the State. 

The Court made the following 

Orber : (Cr.2.C, Nos. 1379 and 1395 of 1949).—These two revision petitions arise 
out of C. C. No. 25 of 1948 on the file of the Sub-Divisional Magistrate, Adoni. 
The petitioners in Ör. R. C. No. 1379 are the first and second accused in the case 
and the petitioners in Cr. R. C. No. 1 95 are the third and fourth accused in 
the case. There were nine accused in ail in that case and excepting the four accused 
the rest were acquitted. They were all tried on three charges, the first charge 
being an attempt to transport millets without a permit from a village called Vala- 
harvi in Bellary district to Kurnool district in violation of the notification mentioned 
in that . The second charge is for the same transport without a permit from 
_ the same vi ge which is said to be in Alur taluk to Asparti village in the same 
taluk and this is said to be in contravention of the notification mentioned in that 


*Cr.R.C. Nos. 1879, etc., of 1949. arth ages: 
-  (Cr.R.P. Nos. 1301, etc., of 1949). April, 1951 
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. The third charge is causing the lorry in which these millets were taken 
to carry the foodgrains from Bellary district to Kurnool to be driven uae night 
which is said to be contrary lo the G. O., mentioned in the charge. 

Court convicted all the four accused on the first charge and sentenced them, the 
first and second accused to six months’ rigorous imprisonment and the third and 
fourth accused to four months’ rigorous imprisonment. It may bc stated that the 
third and fourth accused are the driver and conductor of the lorry whereas the 
first and second accused are the persons who are said to be taking these foodgrains. 
The trial Court acquitted ee i and gon the second charge which was for taking 
the commodity from one village to another without a permit as the petitioners are 
convicted on the first charge. So far as the first and second accused are concerned, 
they were acquitted of the third charge, i.e., taking during night. The third and 
fourth accused, the driver and the conductor were convicted of the third 
and given the same sentence, the sentences to run concurrently. All the four 
accused preferred appeals to the Sessions Court. The appeal prefurred by the 
first and sccond accused being C. A. No. 73’of 1949, while C. A. No. 66 of 1949 
was preferred by the third and fourth accused. In appcal, the learned Sessions 
Judge acquitted all the appellants of the first charge and following certain rulings 
of this Court altered the finding and convicted the accused under the second 
charge of which, as already stated, they were acquitted by the trial Court on the 
und of their having been convicted under the first charge. So faras the third and 
ourth accused are concerned, the shale he confirmed thy conviction on the 
third charge also. The learned Judge while altcring the finding, maintained the 
sentence of six months passed on the first and second accused and the sentence of 
four months passed on the third and fourth accuscd. These revisions are against 
the judgment in the two appeals. 


On the merits, there is little to be said in favour of the first and second 
accused and the only DiE was argued so far as they are concerned is that 
the appellate Court erred in finding the petitioners guilty under the second charge 
when they wcre acquitted of the same by the trial Court and the lower appellate 
Court has no jurisdiction to convert the E into a conviction under section 42 
(1) (b) (2), Criminal Procedure Code. far as accused 3 and 4 are concern 
the same point is raised so far as their conviction on the second charge is concerned. 


Before, I deal with this point, it is better I dispose of the case of accused 3 and 
4 % far as the conviction under the third charge is concerned which is as already 
stated, driving the lorry having foodgrains from Bellary district during the night. 
It is said to be a violation of G. O. No. 393, dated grd April, 1947. As a matter 
of fact it is in pursuance of this G. O. that the collector and District Magistrate of 


Bellary passed an order on 15th July, 1947, prohibitmg the ing of foodgrains 
during night, i.e., between 7 p.m. and 6 a.m. on certain roads which included the 
road on which the! petitioners were driving. This notification was published in 


the District Gazette, Extraordinary, on goth July, 1947. The occurrence was on 
agrd July, 1947. It is obvious therefore that the notification itself was long after 
the occurrence and therefore accused g and 4 could not be said to have violated the 
provisions of the notification which was not in force on the date on which the occur- 
rence took place. Accused 3 and 4 must therefore be acquitted cf this charge, 
i.e., the third charge framed against them. 

Now I will take up the contention that the lower appellate Gourt under 
section 423 (1) (b) (2) cannot alter the finding of acquittal into one of conviction. 
It must be mentioned that clause (4) of section 423 (1) deals with appeals against 
convictions while clause (a) deals with appeals against acquittals preferred by the 
State. Under section 423 (1) (b) (1) the appellate Court can reverse the finding 
and sentence and acquit or discharge the accused or crder him to be re-tried by a 
Court of competent jurisdiction subordinate to such appellate Court or commit 
him for trial. It is under sub-clause (2) that the lower appellate Court is given 
power to alter the finding, maintaining the sentence or with or without altering 
the finding, reduce the sentence. We are not concerned with sub-clause (3) and 
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thercfore it is unnecessary to refer to it. The question for consideration now is 
what is meant by “alter the finding, maintaining the sentence” and in what 
cases and under what circumstances, can this power be exercised by the appellate 
Court. Section 423, Criminal Procedure Code, deals with the powers of the appel- 
late Court, not only with the powers of the High Court, hearing the appeals 
but also with the powers of subordinate Courts which hear the appeals. This 
question came up for considcration in several cases both in our High Court as 
well as in the High Courts of other States. The earlicst decision and perhaps the 
leading decision which is referred to in subsequent decisions, is Queen Empress v. 
Jabanullat, In the above decision Banereje, J., had to concede that the interpre-' 
tation of the words “‘ alter the finding, maintaining the sentence ” is not free from 
limitation but is subject to some restrictions in particular cases, At page 979, 
the learned Judge states as follows: 

© “ Section 423, clause (b) has no restriction imposed upon it. There is under that clause, only 
one restriction to the power of the a Court on an appeal from a conviction and that is that 
sare eae Seno nee en oc G eidion na 

way oO e . is 

with having murd a A, and also with facing caused pa he to him, and is acquitted of the 


former offence but convicted of the latter and sentenced to seven years’ us Imprisonment by the 
first Court, the a te Court cannot, on the appeal of the accused, ter the finding into one of 
guilty of murder, as it cannot enhance the sentence, the cesult will be that a person convicted 


of murder, for which the only punishment is cither death or transportation for life, will be punished 
merely with imprisonment for seven years a sentence which is not in accordance with law. That, 
however, is not the case here, and so w- need not consider it further. But in a case like this, in 
which no suci: difficulty arises, T think the appellate Court can, in ana from a conviction, alter 
the finding of the lower Court and find the appellant guilty of any o ence of which he may have 
been acqu'tted by that Court.” 


This was cited before Sir Arnold White, C.J., in Sami Aiya v. Emperor*, but was 
simply distinguished on the ground that the appellate tribunal in that case, the 
High Court, was a tribunal which had jurisdiction to set aside an acquittal, He 
held that the words “ reverse the finding and sentence ” in section 423 (1) (6) (1) 
mean reverse the finding upon which a conviction is based and do not empower 
the appellate tribunal to reverse and set aside an order of acquittal. Apart from 
the fact that this judgment does not refer to the words “‘ alter the finding ” there is 
no discussion of the points and it cannot therefore be of sufficient authority fur the 
contention that alteration of the finding cannot mean alteration of the finding of 
acquittal into one of conviction. InP ha Panji Kannayya v. Em 3, Munro. 
and Abdur Rahim, JJ., were considering a case where the accused were charged 
under sections 467 and 468, Indian Penal Code. The Sessions Judge convicted 
the accused of those offences but the learned Judges held that the offences under 
those sections were not made out but the evidence disclosed at best that they were 
guilty of only abetment of those offences. It was contended before them that 
could convict the accused of abetment of the offences. -But they heid that 
er section 423, Criminal Procedure Code, the appellate Court has power to 
alter a finding and that that power cannot be used arbitrarily but only in accordance 
with other provisinns of the Code, and they say that those provisions are to be 
found in sections 237 and 238, Criminal Procedure Code, and that neither of those 
two sections cover a case like the one before them. They held following the ruling 
in Regina v. Chandar“, that it was not open to a Court to find a man guilty of the 
abetment of an offence on a charge of the offence itself. But subsequently there 
were several cass which held that if the facts relied on could support a charge for’ 
that offence, there is no objection to an accused being convicted for an abetment 
of an offence even if he is charged with the substantive offence. Vide decisions 
cited under note 8 to section 236, Criminal Procedure Code, in the A.I.R. Com- 
mentaries, pages 1416 of Vol. II, 1946 edition. In Apparna v. Mahalakshmi", : 
Munro and Krishnaswami Aiyar, JJ., expressed their agreement with the decision ' 


= beers 
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in Queen Empress v. Jabanulla', and also observed that the Calcutta case cannot be 
distinguished in the manner in which it is sought to be distinguished in Sami Aiya 
v. Emperor*, As pointed out above they also refer to the fact that in Sam Aiya v. 
Emperor’, there is no reference to the wo:ding of the section 423 (1) (b) (2). In 
Appanna v. Mahkalakshmi?, the Court framed two charges under sections 148 and 925, 
Indian Peral Code, acquitted the accused under section 148 but convicted them 
under section 325. The accused then appealed to the Sessions Judge who was of the 
opinion that the accused could have been convicted under secuion 147 but thought 
he could not interfere with the acquittal. The learned Judges held that the view 
of the Sessions Judge is clearly wrong and the appellate Court may “alter the 
finding, maintaining the sentence ” and that there is nothing to restrict the finding 
which could be altered to a finding of conviction. They therefore set aside the 
acquittal and directed a rehearing of the appeal. In H v. Emperor*, 
the accused were charged under sections 148, 302, 326 and 149, Indian Penal Code. 
The trial Court acquitted all the accused of murder and of rioting and con- 
victed the accused of grievous hurt. An appeal was preferred by some of the 
convicted accused to the High Court. Sundara Aiyar and Ayling, JJ., after 
reviewing the evidence found that the evidence showed that all the accused were 
members of an unlawful assembly and were guilty of rioting and that they were 
all responsible for the injuries inflicted on several prosecution witnesses in the course 
of the fight. They found specific acts were not proved and after acquitting cne 
accused, they altered the conviction of the other accused by finding them guilty 
of offences under sections 147, 325 and 326 read with section 149, Indian Penal Code. 
Dealing with the contention of a counsel for the appellants that it was not com- 
petent for them to convict the accused of being members of an unlawful assembly 
or of rioting and hold them ccnstructively guilty of the offence of causing grievous | 
hurt as they were uitted of those cffences by the lower Court, theysay that 
under section 423 (1) (b) (2) the appellate Court has the power to alter the finding 
of the lower Con maintaining the sentence. A further contention that this 
provision entitles the Court to convict an accused of an offence of which he is 
acquitted is restricted only to cases falling under sections 237 and 238, Criminal 
Procedure Code, was also repelled. They say: 
~ “The finding which an appellate Court may alter under section 423 (1) (b) may relate either to 
an offence with which the accused was apparently charged in the lower Court or to one of which 
he might be convicted without a distinct charge. In cases not falling under sections 237 and 298, 
Criminal Procedure Code, no doubt the appellate Court cannot convict a person cf an o with 
which he was not in the first Court but where be has been and the first Court has 
recorded a finding on the charge, there is no reason for holding that the appellate Court cannot 
alter the finding. There is obviously no injustice in doing 10.” 
The learned Judges ressed their views in accordance with Qyoen Empress v, 
Jabanılla!. The next decision is Re Bali Reddi’. In that case, five accused were 
charged with rioting and murder. The Sessions Judge found them guilty of aaa 
rioting and culpable homicide not amounting to murder and convicted them under 
sections 147 and 304, Indian Penal Code. The accused preferred an appeal to 
the High Court and the Court as a Court of revisional jurisdiction gave notice 
to show cause why they should not be convicted of murder and be sentenced for 
that offence. The Bench, consisting of Benson and Sundara Ayyar, JJ., followed 
the ruling in Appanna v. Mahalakshmi* and Queen Empress v. Fabanulla), i 
to the contention that under section 439, Criminal Procedure Code, the Court 
cannot convert a finding of acquittal into one of conviction, they say that section 
429 (1) (6) has no restriction and the only restriction under thut claux is that the 
Court of appeal cannot enhance the sentence. They state at page 123 as follows: 
“ The effect of the two sections (meaning 423 and 439, Criminal Procedure Code) read 
is that the High Cork Wien Meares an apes andi a conivction may, Uder declan ag (0) alee 
the finding and then as a Court of revision may, under section 499, enhance the sentence so as to 
make it appropriate to the altered fmding.” 


1. (1896) I.L.R. 23 Cal. : 
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Dealing with section 439 (4) they say it applies only to a complete acquittal and 
not a partial acquittal. To the same effect Hs the decision of the Full Bench of the 
Lahore High Court in Bawa Singh v. The Crown}, In Allahabad also, a Full Bench 
-consisting of five Ju held by a majority, Mulla and Hamilton, JJ., dissenting that 
the Court of Appeal is empowered under section 423 (1) (b) (2) to alter the finding 
-of oe tee into one of conviction—ses v.<amir Quasim?- The main decision 
on which the learned counsel for the petitioners relies in support of his contention 
is a decision of the Privy Council in Kishan Singh v- King Emperor? That is a case 
where the Sessions Judge tried an accused on a of murder but convicted 
him only under section 304, Indian Penal Code. On behalf of the Local Govern- 
ment an application for revision of the judgment of the learned Sessions Judge was 
filed and in that it was sought to enhance the sentence passed on the accused by 
‘converting the finding into one under section 302, Indian Penal Code. The 
High Court converted the finding to one under section 302 and sentenced the 
the accused to death. Their Lordships of the Privy Council held that the conviction 
eerie section 304, Indian Penal Code, amounted to an acquittal under section 302 
that : 

“In view of the prevision contained in section 439 (4) that nothing in this section shall be 
deemed to authorise a High Court to convert a i of ittal into one of conviction, the learned 
Judges of the High Court who were dealing oaly with the abplication for revision (Italics are mine) had 
no jurisdiction to convert the learned J s finding of acquittal on the charge of murder into one of 
conviction of murder.” 

The decision in Re Bali Reddit, was cited before their Lordships and referring to 
that, their Lordships state as follows: 

“Tt is not n on the t occasion for their ips to ini 
the facts of the cited case would justify the isi ch he ae wo ad, hee 

ips, however, do think it necessary to say that if the learned judges of the High Court of Madras 
in to hold that the bition in section 439 (4) rofers only to a case where the trial has ended 


in the cited case a to this 
From this observation of their Lordships of the Privy Council it is contended that 
the decisions of the Madras High Court holding that under section 423 (1) (b) (2), 
the appellate Court can alter the finding of acquittal, are no longer good law 
and he relies on a decision of Sulaiman, C.J., and Bennett, J., in Sarda Prasad v. 
Emperor®, and Panu Nayak v. Chiniai Mallik®. The other decisions Padmanabha 
Panji Kannayya v. Emperor” and Emperor v. Sheodarshan Singh® which are in support 
of his view are earlier than the Privy Council decision in Kishan Singh v. Kt Emperor?, 
whereas subsequent to the Privy Council decision in Bawa Singh v. Croven}, 
the learned Judges held following the view expressed earlier by our High Court 
and in Quetn Empress v. Fabanulla*, that the appellate Court has such power. The 
ques is cage on account of the decisions of the Privy Council, the earlier 

ecisions of our High Court in Appanna v. Mahalakshmi? Hanumappa v. Emperor 
and Re Bali Reddit are no longer Ris law. 

The decision of the Privy Council in Kishan Singh v. King Emperor®, is clear 

a case wherein section 423 lr) (b) (2) did not come in for consideration at 
It was a case where the ac who was convicted under section 304, Indian Penal 
‘Code, did not appeal and the State Government too did not prefer an a Yay 
against acquittal of the accused for the offence under section 302. The Sta 
‘on the other hand, chose to move the High Court in its revisional jurisdiction an 
a S 
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sought to enhance the sentence by getting an alteration also in the finding of acquittal 
of the offince under section 302. The Privy Council therefore was dealing only 
with the powers of the High Court under section 439. They were not dealing 
with the powers of an appellate Court. The two powers are distinct and separate. 
The appellate Court under section 423, cannot enhance the sentence whereas the 
revisional Court can enhance the sentence. The revisional Court cannot alter 
the finding of acquittal into one of conviction except where it exercises the powe: of 
an ad Woon Court, whereas to an appellate Court an express power was given 
to “ alter the finding, maintaining the sentence.” Ncw what is the meaning to be 
given to this phrase *‘ alter the finding”. It is stated that the alteration of finoing 
- means only the finding from one conviction to anotber conviction in cases where 
such a change is permissible. Such a course will be legally sustainable only in 
cases which within the purview of sections 236 and 238, Criminal Procedure 
Code, though of course Hanumappa v.Emperor}, has held that it need not be restricted 
to these provisions. Even assuming sich a course is permissible orly in a case 
which falls under the above sections, when the trial Court convicts an accused 
of a certain offence, it means an implied acquittal of the other offences of which 
he could be tried or convicted under the provisions of these sections. Once it is 
an acquittal, eicher express or implied hy the trial Court, if it is said that it cannot 
be altered except by an appeal against acquittal, there is no case or class of cases ' 
to which the alteration of finding car apply. The phrase will be merely a dead letter 
in the section. As pointed out by Iqbal Ahmed, C.J., in Emperor v. Zamir Quasim? : 
“ It is the sentence passed against the accused which alone matters. The law no doubt attaches 

sanctity to acquittals but there is no invasion of that sanctity if, within the framework of the sentence, 
a finding of acquittal is converted into one of conviction.’ 
Therefore so long as the sentence is maintained, it is of little importance and it 
causes no prejudice whatsoever to the accused if the ap te Court alters the 
finding. Alteration implies a change. According to the dictionary it means 
“a change in character’? or “1c make different.” A change must necessarily 
therefore be to some other offence of which he was either being charged in the 
lower Court and acquitted or of which he could be charged under the provisions 
of sections 236 and 238, Criminal Procedure Code and an acquittal is implied 
though no definite finding in respect of it is given by the first Court. Their Lordshi 
of the Privy Council is Kishan Singh v. King Emperor*, were dealing with only ne 
revisional jurisdiction of the High Court and not with the ap te jurisdiction 
of Courts. In my view the decision of the Privy Council has not affected the iaw 
which prevailed before that decision with regard to the interpretation of section 423 

1) (6) (2) and as th se decisions’ particularly those in Appana v. Mahalakshmi ®, 

anumappa v. Emperor! and Re Bali Reddi’, are decisions by a Bench of this Court, 
they are binaing on me. I have indicated my view also which is in accord with 
the view taken in the above decisions. I do not therefore think it necessary to post 
this case before a Bench. As already stated, accused 3 and 4 are acquitted of the 
‘third charge only. The conviction of the fout accused on the second charge is 
confirmed. The sentence of accused 2 is by no means excessive. Their petition 
is therefore dismissed, As regards A-3 and A-4 their sentence is reduced to period 
undergone. 

Cr. R. C. No. 1980 of 1949 :—This petition is preferred by accused 1 and 

2 in G. C. No. 26 of 1948. The petitioners are the same as the petiticners in 
Cr. R. C. No. 1879 though the charge is different, oiz., that in this case the charge 
is for having purchased millets without a permit. Or the merits there is nothing 
to be said and no illegality has been pointed out with regerd to the convictio 
The conviction and sentence are confirmed and the petition 1s dismissed. 


Cr. R. C. Nos, 1381 and 1988 of 1949 :—These two revisicn petitions are 
_preferted by the first and second accusea in C. C. No. 93 on tbe file of the Sub- 








I. (1911) ILR. a1 M.L.J. 805: I.L-R. 35 I.L.R. 5o All. 722 (P.C.). 
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Divisional Magistrate of Adoni who convicted them of offences under Food Control 
-Orders. The only peint is about the alteration of the finding hy the appellate 
Court. As I have held m CrL R. C. Nos. 1379 and 1395 that it is permissible 
to alter the mading, the conviction and sentence of the petitioner in Crl. R. C. No. 
1381 is confirmed. The conviction of the two accused is confirmed but their 
sentence is reduced to the period already undergone, 


Crl. R. C. No. 1382 of 1949 :—This revision arises out of C. C. No. 34. I find 
no reason to interfere cither with the conviction. But the sentence is reduced to 
period undergone. at 

Cri. R. C. No. 1389 of 1949 :—This revision arises out of C. C. No. grt. The 
only question in this case is one of sentence. The conviction is confirmed and 
the sentence is reduced to the period already undergone. 

Cri, R. C. No. 1390 of 1949 :—This revision is by the second accused and the 
third accused in C. Č. No. 23 on the file of the Sub-Divisional Magistrate of Adoni. 
The question in this case is one of sentence. The conviction of accused 2 and g 
are confirmed but the sentences are reduced to the period already undergone. 


Convictions confirmed and sentence reduced to periods 
K.S. — already undergone. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justiaz Macr. 


V. Vengan and others .. Petitioners.” 
Criminal Law Amendment Act (XXIIT , section and (b)—Members iti 
ande T ss), ti) (gd Oy -Memen y el pr 


sei, Gate ; their fcdamenia! of (1) (a) A 
tht. scope E 7 Sreedom of speach and ion under Article 19 (1) (a the 
abi oe ee of express of 

On revision against conviction of members of the Dravida Kazhagam for picketing before a 
North Indian ¿shop and secking to dissuade mtending customers from purchasing in that shop, it 
was contended that the petitioners were acting within the scope of their fundamental ri ts of freedom 
of speech and expression under Article 1 ji), (4) of the Constitution and that they committed 
no offence at all. Tt was alio contended t i 
under which they were convicted was wire nres. Negativing the contentions, 

Held, Article 1% (1) of the Constitution lays down a fundamental right for all citizens, 
ic., that the State shall not discriminate against any citizen on grounds oniy of Ciigicn, tact ceo 
sex, place of birth or any of them. The conduct of the petitianers if carried to logical and extreme 
conclusions will come within the category of something, which would tend to m rA T 
of the State, the objective being to create disaffection which may ultimately lead to hatred and str e 
in the-South between South Indian. and North Indians residing in and doi business in the South. 
There was embodied in the an unconstitutional germ which the Constitution itself cannot 
be invoked for the purpose fusterlng and nourbhing. 

Further the freedom of speech and expression claimed comes into conflict with other funda- 
mental rights of all citizens, viz., to reside and settle in any part of the Indian Union and to carry 
on their ion, trade or business. A Court will be slow to recognise and uphold an extension of 
a fundamental right which infringes and violates another fundamental right. 


Section 7 of the Criminal Law Amendment Act cannot in the present context be declared lira 


Petitions under sections 435 and 439, Criminal Procedure Code, 18098, 
ying that the High Court will be pleased to revise the order of the srd Presiden 
Magistrate of the Court of the Presidency Magistrates, Egmore, Madras, dated 4 
April, 1951, etc., and made in C. C. No. 2355 of 1951, etc., respectively. 
© FV. Venkataraman for Row and Reddy for Petiticners. 
: T. V. Narayana Nair for State Prosecutor (S, Govind Swaminathan) for the State. 
The Court delivered the following 
JupGMeENT: Crl. R. C. Nos. 442, 484, 485, 487 to 493 of 1951.—All these petitioners 
have been convicted under section 7 (1)(u) and (b) of the Criminal Law Amendment 
ee, 


*Cr. R. Q. Nos. 442) ctc., of 1951. ath June, 1951. 
(Cr. R. P. Nos. '437, etc, of 1951). 


SI 


\ 
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Act, 1932, by the learned Third and Seventh Presidency Magistrates. They have 

been tried in pairs and sentenced to six months’ rigorous imprisonment, except 
petitioners in Cri. R. C. Nos. 442 and of 1951 who have beta scntenced to 
three months’ rigorous imprisonment. e case against them is that on dates 
between 10th March, 1951 and 4th April, 1951, they went in pairs near the shop 
of Kishinchand Chellaram in Mount Road with placards and black flags and sought 
to dissuade intending customers from purchasing in this North Indian shop. 

On the first of these petitions filed Crl. R- C. No. 442 of 1951, I directed the 
Telease of the petitioners on bail. Then ona batch of petitions filed Crl. R. C. 
Nos. 484, 485, 487 and 488 to 493 of 1951, wstead of ting bail I directed the 
production of the petition_rs in this Court from the Penitentiary. The learned 
Magistrate as would appear from his judgments was quite prepared to deal leniently 
with them but in view of their insistence that they would repeat the offence if 
released after admonition thought it fit to pass the sentences he did. 


These petitioners all come from Tanjore district and were admittedly brought 
to Madras by lorry by the ee committee of a political o isation known as 
the Dravida Kazhagam. Some of them said they were levator of Tanjore 
who were anxious to return to their district. I directed their release on the date 
they were produced, i.e., 5th June, 1951, holding that in any case they had been 
sufficiently punished by the sentences es had undergone pending a finding on 
the constitutional contentions raised that petitioners were acting within the sco 


- of their fundamental right of freedom of speech and expression under Article 19 (1) 


(a) of the Constitution and that they had committed no offence at all. It is con- 
ceded that they went in pairs with placards and in front of Kishinchand 
Chellaram’s shop and attempted peacefully to di e by mere speech persons 
from buying in this North Indian shop.. Mr. Ramachandran and Mr. Venkataraman 
who appeared for the petitioners and made contributions to the arguments contended 
further that section 7 of the Criminal Law Amendment Act, 1932, has been rendered 
ultra vires as being in breach of this fundamental right under Article 19 (1) (a). 
Arguments could not be finished on the date these petitioners were produced before 
me, and I directed their release with advice to them to return to Tanjore and 
occupy themselves in the production of more food as most of them claimed to be 
agricultural labourers. ere can be no doubt that the attitude they took 
before the Magistrate was the result of instructions from their political organi- 
sation on | advice that what they were doing was within the scope of their 
fundamental! rights under the Constitution. 

Another batch of petitions, Crl. R. C..Nos. 514 to 519 of 1951 (CrL R.P. Nos. 
509 to 514 of 1951) was filed on 19th June, 1951, the date on which arguments 
were taken to a conclusion on behalf of 12 accused similarly convicted and sen- 
tenced, their advocate explaining that he had received no earlier instructions to file 
petitions for them. These petitioners are exactly in the same category. I directed 
their immediate release from prison. This order will cover their cases also. 


The Constitution guarantees to all citizens of the Indian Union of States 
other important fundamental rights, under Article 19 (1) (d) to move freely through- 
out the territory ofiIndia, under Article 1g (1) (e) to reside and settle in any part 
of the territory of India and under Article 19 (1) (g), to practise any profession 
or to carry on any occupation, trade or business. All these fundamental rights 
are subject to reasonable restrictions prescribed by the State as laid down in Article 
19, clauses (2), (5) and (6). Under clause (6) he fundamental right to carry on 
a trade or business does not affect the operation of any existing Jaw which imposes 
in the interests of the general public restrictions on the exercise of this right; in 
other words a shop-keeper, who is a citizen of India, has a fundamental right 
to carry on his trade in any part of the Indian Union subject to the controls, licences, 
restrictions, and orders legitimately imposed by the State. A citizen has therefore 
a t to expect from the State protection in the exercise of his business from 
persons, who agsemble outside his shop and seek to dissuade customers from pur- 
chasing goods from him on the ground that he is a North Indian. | 
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Mr. Venkataraman urges that petitioners have committed no offence as they 
resorted to no violence or come obstruction and eee ANERE his ents 
that they were perfectly entitled to spread pro aganda sponsored by the Dravida 

es who regard North PE ne Canoa are included Brahmins as 
exploiters of the Dravidians in the south. He has repeatedly urged that Article 
19 (1) (a) gives a fundamental right to a citizen to free a minority from a tyranni- 
<al majority or a majority from a tyrannical minority. He further contends that 
the right to freedom of speech and ression under Article r9 (1) (a) can only 
be restricted within the limits of Article 19 (2). Under this clause, the right to 
freedom cf speech and expression would not affect the operation cf any existing 
Jaw so far as it relates to libel, slander, defamation, contempt of Court or any matter 
which offends against decency or morality or which undermines the security or 
tends to overthrow the State. The conduct of the petitioners up to the restrained 
limits they exercised the right they claim has been really innocuous, but taken to 
extremes and logical conclusions, such as those to which the learned advocate 
would take the right to freedom of speech and expression, the „ight claimed, if 
upheld would justify not merely two perscns but several persons assembling in 
front of a North Indian shop and seeking to practice peaceful persuasion on intend- 
ing customers not to buy from it in erance of the propaganda of the Dravida 
Kazhagam. Artick. 15 (1) lays down another fundamental right for all citizens, 
viz., that the State shall not sien fate against any citizen on grounds only of 
religion, race, caste, sex, place of birth or any of them. I am not prepared to say 
that the conduct of the petitioners comparatively innocuous though it has 
been would not if carried to is ical and extreme conclusicns come within the cate- 
gory of something, which sould tend to undermine the security of the State, the 
‘objective being to create disaffection which may ultimately lead to hatred and 
strife in the South between South Indians and North Indians residing in and doing 
business in the South. 


Mr. Venkataraman has readily conceded that if the Dravida Kazhagam as 
a political party was returned to power at the next elections in the State ànd en- 
deayoured to passs an Act forbidding South Indians to purchase from North 
Indian shops, such an Act would be clearly ultra vires of the Constitution. What- 
‘ever doubt may attach to legislation to implement propaganda on political plat- 
forms being held to be ultra vires, this item of propaganda sponsored by the Dravida 
Kazhagam; if ever it is sought to be implemented by legislation, would immedia- 
tely be held by the Couris to be ultra vires of the Constitution as Mr. Venkata- 
raman himself . As the Constitution has been invoked to justify the con- 
duct of these petitioners in the name of freedom of speech and expression I have 
from the Constitution itself placed a constitutional position before Mr. Venkata- 
raman to which he has not been able to find an appropriate answer. I am there- 
fore in the first place quite unable to see how he can invoke Article 19 (1) (a) of 
the Constitution to justify the conduct of the petitioners as being within their funda- 
mental right of freedom of speech and expression as it. appears to me, there is 
embodied in this propaganda of the Dravida Kazhagam an unconstitutional 
germ which the Constitution itself cannot be invoked for the purpose of fostering 
and nourishing. f 


‘This is also a case in which one fundamental right claimed of freedom of speech 
and expression comes, as it appears to me, into conflict with other fundamental 
rights of all citizens, viz., to reside and settle in any part of the Indian Union and 
to carry on their occupation, trade or business. I am not impressed by the argu- 
ments of Mr. Venkataraman that every exercise of a fundamental right may 
result in some injury or infringement of another fundamental right. en two 
fundamental rights come into conflict and one is sought to be extended to extreme 
and logical conclusions at the expense of the other, a Court will be slow to recog. 
nise and uphold such an extension of a fundamental right which infringes and 
violates another fundamental right. | 
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Mr. Venkataraman has also eloquently argued that the present petitioners 
have merely adopted the technique of the national leaders of the Congress move- 
ment, who were active than themselves, prostrated before people in their attempts 
to stop from entering liquor shops and buying from foreign cloth shops. The 
circumstances of those days were entirely different. There was then a eliberate 
disobediencc of some existing laws and a courting of imprisonment. The analogy 
does not also stand constitutional scrutiny. Picketing of toddy shops, illegal 
though it was under section 7 of the Criminal Law Amendment Act, was in pur- 
suance of the policy of prohibition and all liquor shops have been closed at any 
rate in this State by a law implementing this policy and such law has not been hel 
to be ulira vires. There can however be no doubt that a law forbidding South 
Indians from buying in North Indian shops can never be legally and validly passed 
under the Constitution on which the case for the petitioners is founded. 


My attention has been drawn to two American decisions, Byron Thornhill v. 
State of Alabama! and Carlson v. California’. It was held by a Full Bench that 
State ordinances forbidding loitering or picketing and making it a criminal offence 
were invalid. Under those ordinances workers were arrested, convicted and 
imprisoned for carrying placards near the place of their employment after a strike 
hai been declared. Thornhill was sentenced for speaking to a non-Union member 
and telling him without any threat or intimidation that they were on strike and 
that they did not want him to go to work. The learned Judges held that in such 
labour disputes, the workers had a fundamental right to give publicity to the 
facts of a labou. dispute. As I read those decisions, freedom of the employer to 
conduct his economic affairs came into conflict with what the Judges held to be 
freedom of the employecs to conduct their economic affairs through their Unions. 
It was recognised that the rights are subject to modification or qualification by 
the State in the interests of society but the Judges held that the State in dealing 
with evils from industrial disputes cannot impair the effective exercise of the right 
to discuss freely industrial relations, which are matters of public concern. 

\ The background of those decisions is quite dissimilar and they are inappli- 
cable to the facts in the present case. The American Constitution does not con- 
tain an enunciation of all the fundamental rights laid down in our Constitution. 
It is only necessary to refer to the fundamental right laid down in Article 15 (2) 
that no citizen shall, on grounds only of religion, race, caste, sex, place of birth 
or any of them, be subject to any disability, liability, restriction or condition with 
regard to access to shops, public restaurants, and hotels, The American Consti- 
tution does not contain any such fundamental right. Finally in the American 
decisions the objective of the picketing or loitering was held tu be th- giving of 
publicity to the facts of a labour dispute, a legitimate object whereas in the pre- 
sent case the objective is publicity in furtherance of propaganda of an unconsti- 
tutional nature. The petitioners’ conduct therefore cannot be justified under 
Article 19 (1) (a) of the Constitution nor can I see any ground on which section 7 
of the Criminal Law Amendment Act which has been on the Statute book since 
1932 should in the present context be declared ultra vires. 


Section 7 (1) (b) of this Act makes it an offence for a person to loiter or do 
any similar act at or near the place where a person carries on business in such a 
way and with intent that any person may thereby be deterred from entering or 
approaching or dealing at such place. On their own admissions petitioners are 
guilty of this offence. Under section 7 (2) no Court shall take cognizance of an 
offence under this section except upon a report in writing made by a police officer 
not below the rank of officer in of a police station. There was no necessity 
for the intending customers accosted to have been examined as witnesses as the 
learned advocate contends. It is quite clear from the record that the petitioners 
knew quite clearly the offence with which they were charged and which they 
admitted. The learned Magistrate has convicted the petitioners under section 7 





t. U.S. S.C. Rep. g10 U.S, (Lawyer's Edn., 2. U.S. S.C. Rep. 310, U.S. (Lawyer's Edn 
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(1) (a) and (b). The convictions should have been only under section 7 (1) (b) 
and will be modifed accordingly. 

The istrate can scarcely be criticised for passing on the petitioners the 
sentences he did in view of their general attitude that if n leased after admonition, 
they would repeat the offence. Petitioners are persons ignorant of the law and 
most of them appear to be illiterate. They have merely acted throughcut on 
instructions from the political organisation which employed them. I have en- 
deavoured to set out in simple language conscious as I am of the linguistic barrier 
between the Court and the petitioners and also probably several members of the 
Dravida Kazhagam itself the reasons why under the Constitution itself this pro- 
paganda against’ North Indian shops cannot possibly be justified. Petitioners 
vil ae suffered in a good cause if these cases result in the Dravida 
abandoning propaganda, which is so clearly unconstitutional and directing its 
organisation and talents to prop da of a type more in harmony with the ideals, 
the Ictter and the spirit of the Constitution. The convictions of the petitioners 
are confirmed under section 7 (1) ot of the Criminal Law Amendment Act and 
the sentences reduced to the periods they had undergone until I release them from 
jail. iad | a 
On the day I delivered this judgment another batch of similar petitions 
Cri. R. C. Nos. 529, 530, 531, 532, 533, 534 and 535 of 1951 has been placed 
before me for admission filed by Mr. Venkataraman in respect of petitioners simi- 
larly convicted in pairs for preciscly the same offences between oth March, 1951 
and 4th April, 1951, and sentenced to six months’ imprisonment. Mr. Venkata- 
raman has no further arguments to address on those petitions which are all covered 
by the order I have just pronounced. These cases are also admitted. The peti- 
tioners in them are all directed to be immediately released from jail. Their con- 
victions are similarly confirmed and the sentences reduced to the periods they have 
already undergone. 

Convictions confirmed and smtences 

K. 5. ———— reducæd to the periods already undsrgone. 


[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P. V. RAJAMANNAR, Chief Justice, Mr. JUSTICE VISWANATHA 
SASTRI AND Mr. Jusriagz PANCHAPAKESA AYYAR. 
Sivaramachari .. Appellani* 
D. 
Bayya Anjaneya Chetty .. Respondent. 

Limitation Act (LX of 1908), Article 182 (2)—“ Appeal’ —Meaning—Rofers only to “ appeals ” against 
the decrees sought to be executed—Test. 

The “ appeal” referred to in clause (2) of column g of Article 182 of the Limitation Act must 
be confined to an appeal against the decree in the suit and not extended to an appeal from any 
interlocutory order in the suit or an appeal in any collateral proceeding. 

The word which is no doubt a general word must bear a meaning restricted by its context and 
acta sean to be given to it is an appeal from a decree or order ofthe natwe mentioned in clauses 
(1), (3) (4) ; that is to say, an appeal from a deciee following a review of judgment, and an 
appeal from an amended decree. The true test is that the decree of the appellate Court in the 
appeca} must be the decree which is sought to be executed. 

Caselaw discussed. 

Latjul Huag v. Sambioedin Pattuck, (1881) I.L R. 8 Cal. 248, dissented from. Vaeran Kitti v. Koya 
Kutti, (1939) 2 ML.J. 86- I.L.R. (1939) Mad. 828 and Sriramackandra v. Penkasestrera, (1938) 2 
MLI.J. 1048: I.L.R. (1939) Mad. 252, : 

ae ape Ds v. Sureshchandra De, (1932) 63 M.L.J. 929: L.R. 59 I.A. 293: I.L.R. 6o Cal. 
t (P.C.), explained. 

Where there was an application in a mortgage suit by a representative of the defendant to bring 
himself on record as the legal representative cf the defendart alleged to have died and a petition 
——_— rn n 


* A. A. A. O. No. 210 of 1948. _ gth February, 1951. 
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ubder section 115 of the Civil Procedure Code to revise the order dismissing that appli aon; aruming 
the word “ appeal” includes a civil revision petition as decided by the Full ch in Ciidanbare 
Nadar v. Rama Nadar, (1937) 1 M.L.J. : LLR. (1937) Mad. 616 (F.B.), it is not the order on the 
revision petition that is being executed. order cannot be the fmal decree or order of the appel- 
late Court referred to in clause (2) of column 3 of Article 182 of the Limitation Act. Acco y an 
application for execution of the mortgage decree filed beyond three years of the decree 
within three years of the order on the revision petition will be barred by limitation. 
An appeal from a preliminary decree may perhaps stand on a somewhat different footing from 
appeals against interlocutory orders in the same suit. , 
Appeal against the Appellate Order of the District Court, Chittoor, dated 
gist March, 1948, in A. S. No. 12 of 1948 preferred against the District Munsiff 


Court, Chittoor, in E. P. No. 76 of 1947 in O. 5. No. 479 of 1939. 

T. R. Srinivasan and S. Gopalaratnam for Appellant. 

B. C. Seshachala Aypar for Respondent. 

The Order of the Court! referring the case to a Bench was made by 

Horwill, 7.—The appellant mortgagee filed a suit for a declaration that although 
the consideration in the mortgage document was shown to be Rs. 2,000 it was, 
in fact, only Rs. 1,000. The Court found that this was so. On 27th March, 1941, 
the r ndent, who is the sole executor of the will of the j dgment-debtor, Ried 
an LS EE raying that he might be brought on record as the legal represen- 
tative of the ju e whom he reported to be dead. The reg Judge 
held that it had not been proved satisfactorily that the judgment-debtor was 
dead. Upon dismissing that application, he decreed the suit ex parte with costs. 
The respondent filed C. R. P. No, 1834 of 1941 against the order dismissing his 
application to be brought on record; and this was dismissed on 6th January, 
1943. The application E. P. No. 304 of 1944 was filed on 17th July, 1 and it is 
seen that this execution petition was filed more than three years after the I 
of the decree in the suit, Ber ee ee ee oe ee eee 
of the civil revision petition. The learned District Munsiff held that the applica- 
tion was barred by limitation. In appeal the learned District Judge di of 
the matter very briefly by saying “‘ there must be finality in matters of this kind.” 
The decree-holder appeals. 


The sole question of limitation turns on the construction of Article 182 of 
the Limitation Act, which gives three years for the execution of a decree from (1) the 
date of the decree or order ; or (2) where there has been an appeal, the date of 
the final decree or order of the appellate Court. I have no doubt that if clause (2) 
of Article 182 had to be construed on a reading of that Article alone, without 
taking into consideration extraneous matters such as the application of logical 
principles and the anomalous results that would follow from a strict interpreta- 
tion of this clause, clause (2) would be read as “‘ where there has been an ap 
against the decree or order”. If, however, clause (2) is read in that way, then 
various appeals—having very much the same effect as an appeal against a decree— 
would not extend time ; ¢.g., an appeal or revision against an order setting aside, or 
refusing to set aside an ex parte decree ; or, as here, an appeal inst an interlocu- 
tory order which, if successful, would have the effect of setting aside a decree. 

If, however, one had to give a wider meaning to Article 182, clause (2), because 
' certain illogical or inequitable results would follow from giving a strict interpreta- 
tion to it, then one ARSE bound to read that ge ee been done in some 
cases, as meaning just what it says, t.8., any ap including an appeal against 
an order or decree passed in collateral proceedings. For example, a person not 
bound by the decree might file another suit raising the same question. Clearly 
the decree passed would be imperilled by the new suit and whatever be the result 
of that suit, an ee ight be filed and the result of the aes appeal would 
also imperil the decree imilarly with regard to an a from a decree passed 
in a suit to set aside the decree on grounds of fraud an the like. If one is nct to 
read clause (2) strictly, as referring to appeals against the decrees or order referred 
srr ee aaus 


1. Dated 17th April, 1950. 
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to in clause (1) the difficulty is to know where to draw the line. It has been 
clearly held that limitation does run against a decree-holder when collateral proceed- 
ings are pending. In those decisions in which a wider scope has been given to 
clause (2), the need for some sort of restriction on the meaning of the word “ a peal ” 
has been generally recognised. The application of this clause has sendrally been 
restricted to appeals against orders arising out of the proceedings themselves ; such 
as appeals against a preliminary decree, where a final decree has to be executed ; 
or against an order refusing to set aside an ex parte decree, or a revision petition 
against an order setting aside an ex paris decree. This restriction seems, however, 
to be entirely arbitrary ; for it has no basis on anything that is to be found in Article 
182 ; or indeed in the Limitation Act at all. 


The conclusion that time for executing a final decree runs from the date of 
the appellate order against the prelimin ecree can be based upon a ground that 
does not require a literal interpretation of Article 182 of the Limitation Act. We 
find that ground set out in the passage cited from Somar Singh v. Deonandan Prasad 
Stagh?, in the judgment of Venkataramana Row, J., in Kopakutti v. Veerankutti?, 
where Dawson Miller, C.J., said : 


“It seems to follow, therefore, as a matter of courte, that the appeal in this case was not only 

an appeal from the preliminary decree but an ap ine dae ay Diad by the pasing 
a ig m e machinery 

cibed for carrying out the direction for salo contained in the prelimizary decree” aiii 
The case on which most reliance has been placed by the learned advocate for the 
appellant is Sr amachandra v. Venkateswara*, which, if it had been a decision directly 
bearing on the point that falls for decision in this civil miscellaneous second appeal, 
I should be bound to follow. The learned Judges were there considering a case 
in which there had been an appeal against an order refusing to set aside an ex parte 
decree. The learned Judges held that time for executing the original decree ran 
‘from the date of the final order in the appeal against the order refusing to set aside 
the ex parte decree. The learned Judges followed Firm .Dedhraj Fp eae v. 
Bhagwandas*, in which it was held that time ran for executing the original decree 
from the date of the order of the second appellate Court against the order of the 
first appellate Court refusing to rehear an appeal under Order 41, rule 21, Civil 
Procedure Gode. In Sriramachandra v. Venkateswara*, the learned Judges referred 
to the oft-quoted abstract from the judgment of the Privy Council in Nagendra- 
naih De v. Sureshchandra De® : 

“ Tt is at least an intelligible rule that so long as there ls any question sub jadics between any- 


of the parties, those affected shall not be compelled to pursue the so often thorny path of execution, 
which, 1f the final result is against them, may lead to no advantage.” 


One cannot however divorce these words from the context. Their Lordships 
were there considering whether an appeal that was not maintainable had the effect 
of extending the period of limitation ; and they held that it did. Their Lord- 
ships are not be understood from this one passage to suggest that wherever 
there is any question sub judice between any of the raat those affected would 
not be bound to take out execution proceedings. If the passage were to be inter- 
preted in that way, it would apply equally to any collateral proceedings, including . 
@ suit to set aside the decree. There has been no decision of the Privy Gouncil 
as far as I have been able to see which affords any justification for reading the 
word “appeal” in clause (2) of Article 182 as meaning appeal or revision applica- 
tion against ple es the decree or order referred to in clause (1). Tho learned 
Judges disposed of Fakirchand Mandal v. Daiba Charan Parni*, in which it was held 
that the word “ appeal ” in clause (2) must be an appeal against the decree or 
order referred to in clause (1), by saying : 
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t “We are unable to sec how the narrower view which they (the learned Judges of the Calcutta - 
High Court) uphold is ‘clear upon principle.” The only principl: we can discover in the rulings 
cited for the respondents is that tbe words ‘ whcre there has been ana ' must be iaken in their 
context, that is to say, with refirence to the words in column 1 of Article 182.” : 


The learned Judges were then confronted with the difficulty raised by Mr. Rama- 
narasu, who eppcared in that case, that if the word “‘ appeal”? were given the wide 
meaning that the learned Judges thought should be given, then it would apply 
equally to appeal against a decree in a separate suit to set aside the first decice on 
some such ground as that of fraud. ‘This they overcame by saying : 
‘That is a situation with which we have not now to deal and may well we think be left until 
t arises Pd ey * 
They however found it necessary to limit in scme way the meaning of the word 
“ appeal ” in clause (2) and so went on to say: | 

“ Meanwhile it is not difficult to perceive a clear distinction between an appeal arising from an 
order in the very suit whose decree is sought to be executed and an appeal from a decree in quite a 
different suit. W= do not therefore feel deterred by the consideration of that particular hypothetical 
case from expressing our respectful agreement with Fim D.dhraj Lachminarqyan v. Bhagwandas!” 
With due respect, the learned Judges seem to have treated rather lightly the diffi- 
culties in the way of the interpretation they put upon clause (2) and of the decisions 
to the contrary in particular, Fakirchand Mandal v. Daiba Charan Parni’. 


There is undoubtedly a considerable weight of authority for not restricting 
the word ‘‘ appeal ” in clause (2) to an appeal from a decree or order referred to 
in clause (1) ; but the nature of the test to be applied to ascertain whether a 
particular appeal comes within the mischief of clause (2) seems, on the cases decided, 
to be rather uncertain. I can find no authoritative rule which would lead me to 
conclude that the filing of G. R. P> No. 1834 of 1941, by a person not a party 
to the suit would extend the pericd of limitation ; but there are dicta in Srirama- 
chandra v. Venkateswara®, and elsewhere wide enough to make clause (2) applicable. 
As this civil miscellaneous second appeal raises an important question which may 
frequently arise, and which requires an authoritative ruling, I do not think it 
desirable that I should add to ihe confusion by expressing any vicw of my cun, 
especially as I should feel it necessary to allow a Letters Patent Appeal if I decided 
this case myself. I consider it desirable that this civil miscellaneous second appeal 
should be disposed of by a Bench. I direct ihat the papers be placed before ithe 
Chief Justice for that purpose. 


_ [Pursuant to the aforesaid Order, this appeal coming on for hearing before 
Satyanarayana Rao and Chandra Reddi, J]J., the Gourt made the following Order ` 
of Reference to the Full Bench :] 


Satyanarayana Rao, 7.—¥or the very reasons given by Horwill, J., we think that 
the question raiscd in the order referring the case to a Bench should be heard by a 
Full Bench. There are two lines of cases on the interpretation of Article 182, 
column 3, of the Limitation Act. One view is that in clause (2) of column g the 
expression “‘where there has been an appeal” refers and is confined to an appeal 
directly against the decree or order sought to be executed ; and the other view 
includes also appeals against orders in suit which are likely to imperil the decree 
sought to be executed. The various decisions were considered in Snramachandra | 
y. Venkateswara? and the conclusion reached was that the wider meaning implied 
in the second of the interpretations should be accepted. As the question as 
pointed out by Horwill, J., is of sufficient importance and occurs frequently, we- 
think that there should be an authoritative decision by a Full Bench. The 
papers will be placed before the Chief Justice for necessary directions. 


(In pursuance of the aforesaid Order of Reference, this appeal coming on for 
hearing, the Court delivered the following Judgment) : 
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jamannar, C.F.—The question which falls for decision on this reference con- 
cerns the interpretation of Article 182, column 3, clause (2) of the Limitation Act. 
The facts material for a discussion of this question are as follows: The t 
before us filed a suit (O. S. No. 479 of 1999) in the Court of the District Munsif 
of Chittoor against one Bayya Subbiah Chetti. During the pendency of the suit 
the respondent filed I. A. No. 265 of 1941 stating that the defendant was dead and 
praying that he may be brought on record as his legal representative. On objec- 
` tion by the plaintiff the Gourt held that the death of the defendant was not proved 
and dismissed the application. Thereupon the advocate on record reported no 
instructions and the suit was decreed ex paris on 27th March, 1941. The respon- 
dent filed a Givil Revision Petition to this Court (C. R. P. No. 1834 of 1941) against 
the order dismissing his application I. A. No. 2 5 of 1941 and that petition was 
dismissed on 6th January, 1943. The appellant as decree-holder filed an execu- 
tion petition on 17th July, 1944, impleading the respondent as party as he had 
meanwhile obtained a probate in respect of the will left by the defendant Subbayya 
Chetti. This execution petition was dismissed as not pressed on 2nd December, 


the first execution petition filed on 17th July, 1944, was itself barr by limita- 
tion as having been filed more than three years after the date of the decree, namely, 
27th March, 1941. The decree-holder appeals. 


The appeal originally came before Horwill, J., who found a conflict of views 
in the decided cases as to the interpretation of the relevant provision of ihe Limita- 
tion Act and as the question was an important one which might uently arise 
and which required an authoritative ruling, he considered it desirable that the 
appeal should be disposed of by a Bench. It was then posted before Satyanara- 
yana Rao and Chandra Reddi, IJ., who for the very reasons given by Horwill J., 
considered that the case should be heard by a Full Bench. 


Article 182 in so’ far as it is material is as follows : 


ees rial! Period of limitation. 


Time from which period begins 
to run. 








18a. For the execution ofa | Three years; or where . + * , 
decreo or order of any civil |a certified of a | 2. (whero there has been an ) 
Court not provided | by jdecree or order been |the date of the final decree or of 
Article 183 or section 48, |registered six years. the Court or of the with- 
O.P.C, dra of the appeal, or... .... d 
But for a nstruction of clause (2) in column 3 it is useful to set out 


co 
also clauses (1 » (3) and (4) of the same column which run thus : 
ee A The date of the decree or order ; l 


3. (where there has been a review of judgment) the date of the decision passed on the review,or 
4- (where the decree has been amended) the date of amendment.” 


Before dealing with decided cases I think it desirable to examine the scheme of this 
‘Article. The Article deals with an a plication for the execution of a decree or 

orde of a civil Court not provided for by Article 183 or by section 48, Civil Proce- 
dure Gode. Different dates are given in the third column from which the period 
of limitation begins to run. The first date is the date of the decree or order. It 
is obvious that the decree or order in this clause refers to the deciee or order the 
execution of which is being sought. Clauses (2), (3) and (4) appear to provide for 
cases where there have been proceedings directly connected with the decree or order 
mentioned in clause (1). Fhe three contingencies provided are a) where there 
has been an appeal, (b) where there has been a review of Judgment, (c) where the 

- ge 
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decree has been amended. The three different proceedings contemplated are 
proceedings taken after the passing of the original de-ree or order. ‘There is 
one thing common to these three classes of proceedings, namely, in each of these 
a new decree emerges. It is clear that the decree in clause (4) refers to the decree 
which is the subject-matter of the execution petition. I think it is equally olear 
that the ‘ice aon in clause (3) refers to the judgment which is the basis of the 
decree or order sought to be executed. On the same analogy it appears to me that’ 
the appellate decree or order mentioned in clause (2) refers to the decree or order 
for the execution of which the application is filed. Clauses (2), (3) and (4) in their 
context obviously have a meaning and significance only in relation to clause (1), 
under which the date of the original decree or order is specified as the starting 
‘ point. When the review and amendment which result in postponing the starting 
pont of limitation have a direct connection with the original decree or order, 
the appeal mentioned in clause (2) must likewise bx. directly connected with the 
original decree or order. Reading all these clauses together and giving the words 
a plain common sense meaning no other construction seems to be possible. : 


In my opinion the language of clause (2) indicates that the appeal referred to 
therein is an appeal from the original decree or order mentioned in clause (1). 
The clause states that where there has been.an appeal the starting point shall be 
the date of the final decree or order of the appellate Court or the withdrawal of 
the ap . Now we know that an appeal from the original decree may result 
in co ation, modification or setting aside of the original decree. It is a well 
accepted principle of procedural law that once there has been an appeal the ori- 
ginal decree is sct ot and even when the original decree is confirmed in appeal, 

e final decree is the decree of the appellate Court. Of course, when there has 
been a modification, undoubtedly the appellate decree is the only decree which 
can be executed. When an appeal is withdrawn before hearing, it may not be 
accurate to say that the appellate Court passes another decree. Nevertheless, 
the enactment gives to the decree-holder the benefit of the period during which 
the original decree or order was pending in the appellate Court. Reading column 1 
and clause (2) of column g it seems to me that the final decree or order of the 
appellate Court is the decree or order for the execution of which an application 
is filed. The scheme of clauses (1) to (4) of the third column appears to provide , 
for four different dates in four contingencies, namely, (1) the date of the original 
decree or order, (2) the date of the appellate decree or order, (3) the date of the 
decree as reviewed, (4) the date of the amended decree. 


Though the matter looks simple, when we go by the plain lan of the enact- 
ment, it mes complicated once considerations of anomalies and hardship 
in actual application come in. I am not aware of any law which does not in 
some partic case work hardship ; nor is there any law on a particular subject 
matter which does not fail to adequately deal with some exceptional aspect or pro- 
vide for a rare contingency. In such a case, there is always present a tendency 
to strain the language of the enactment so as to avoid an anomaly or to prevent 
hardship. Following such a tetidency, learned Judges from early times have 
tried to interpret the word “‘ appeal” in clause (2) a ee 3 as not necessarily 
referring tc: an appeal from the, original decree in the suit. The widest vonnota- 
tion to that term was given thus by Kulwant Sahay, J., in Somar Singh v. Deonandan 
Prasad Singh, as an ap which in any way imperils the decree sought to be exe- 
cuted. Logically speaking this would lead to the position that if after a decree 
has been passed in a suit, there is years later a suit to set aside that decree and there 
is an appeal against the decree in that suit, time would have to be computed from 
the date of the appellate decree in the later suit. I do not see any objection to this 
extension once we accept ee that the appeal need not be directly against 
the original decree. Learned Judges have therefore tried to impose a limitation, 
for which again there is no warrant in the enactment itself, namely, that the appeal 
Toust be in the suit besides being likely to affect the decree sought to be executed. 
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This is the view which appealed to Venkataramana Rao, J., in Kopakutti v, Vesran- 
Auiti?, affirmed on L. P. Appeal in Veerankutti v. Kopakutti?, and to King and Krishna- 
swami Aiyangar, JJ., in Sriramachandra v..Venkateswara®. .The earliest. decision 
which supports this view is in Lutful Hug v. Swmbhudin Pattuck*, In that case 
it was Ld: limitation for the execution of an sx parts decree ran from the date 
of the dismissal of an appeal from an order rejecting an application to set aside the 
ex paris decree. The ratio decidendi of that decision is contained in the following 
sentence in the judgment of Morris,. J. : 

“ The application to revise the suit really kept the decree open and that decree did not 

become final until the order of the appellate Court was passed on the 19th December, 1877" (t¢., 
in the appeal arising out of the application to set aride the ex parts decree) 
With great respect to the learned Judge, I think he overlooked the fallacy underlying 
that reasoning. If the application to revise the suit really kept the decree open, 
then, even if there had not been an appeal against the rejection of that application, 
time should be computed from the ae of the disposal of that application. But 
for this there is no basis in the language of column 3. So far as I am aware it has 
never been held that time to execute an ex parte decree would not commence to 
Tun from the date of the decree when there is an application to set aside that seas 
Su ing for the sake of ent that such an application is not disposed of 
Rin ee from the date of the decree sought to RE can it be contended 
that the decree would not get barred after three years? The reason of Morris, J., 
in Lutful Hug v. Sumbhudin Pattuck*, is really BE p a aoue which cannot be 
maintained. Unless one is able to subscribe to the view that any proceeding which 
is likely to imperil the decree sought to be executed automatically suspends the 
running of time for execution of the decree, a view which has never been adum- 
brated, it appears to me impossible to hold that in one conti cy, namely, 
if there happens to be an appeal in any such proceeding, time would run from the 
date of the decree in such an appeal. An ex parts decree is as much imperiled by 
an application to set it aside as by an appeal against an order rejecting such appli- 
cation. Yet it has never been held that where there has been no appeal, the date 
of the disposal of the application is the starting point under column 3 of Article 182. 
With very great respect to the learned Judges who followed the ruling in Ladtful 
Hug v. Sumbhudin Pattuok‘, I am constrained to say that this anomaly has been 
completely overlooked by them. 

The view of Morris, J., in Lutful Hug v. Sumbhudin Pattuck*, was expressly 
disserted from in Jiva Ji v. Ramachandra®. Birdwood and Parsons, JJ., held that 
the appeal referred to in the clause corresponding to clause (2) of column 3 of 
Article 182 clearly appeared from the context to be an appeal from the decree or 
order sought to be executed. In that case the decree-holder sought to compute 
‘time from the date of the dismissal of an appeal from an order refusing to set 
aside the ex parte decree. Referring to Lutful Hug v. Sumbhudin Patiwck*, the 
learned Judges say : a i 

~ The infructuous efforts of the defendant to set aside the plaintiff’s decree cannot have the 
‘effect of extending the period within which the plaintiff was allowed by law to execute it.” 

Even in Calcutta the view was not followed. In Baikantanath Mittra v. Aughorenath 
Bose®, Petheram, C.J. and Beverley, J., were of opinion : ; ' 

“ That the ‘ final decree”? mentioned in that article must be the final decree in'the suit and 
cannot be held to include an order in appeal upon an application to set aside that decree under 
section 108 of the Code.” (Order 9, rule 19'of the preset Cade} 

In Fakirchand Mandal v. Daibacharan Parni', Pagu and Graham, JJ., dissented from 
Lutful Hug v. Sumbhudin Patturk*. They took it as clear on principle and concluded 
by authority that “ decree on appeal”? means “ decree on appeal from the decree 
to obtain execution of which the application is made’”’. In their opinion no other 
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to them wro decided and could not Sg as law (vids also Profulla 
Kumar v. Soro) Bala’). A T Mah 3, the Patna High Court too dis 
sented from Latfual aY kudin Pattuck!. In Madras, a single J (Madha- 
van Nair, J.) also took a view contrary to Lutful Hug v. S hudin Patiuck*, in 
Ahammad Kutiy v. Kottikkat Kuttit. In Somar Singh v. Deonanandan Prasad Singh §, 
no doubt Kulwant Sahay, J., expressed the opinion that the intention of the Legis- 
lature was that if an appeal in any way imperils the decree sought to be executed, 
then, the date of the final disposal of the appeal should be the date from which the 
period of limitation ought to be computed, but he was not enti to say that 
Brijraj v. Naxratanlal*, was wrongly decided in so far as it held that “ where there 
has been an appeal” means “‘ where there has been an appeal against a decree in 
the suit” and would not inchide an appeal 1 an order made on an applica- 
tion to set aside that decree. He Gear cashed that case from the case before them 
on the ground that in the latter there was an appeal against the decree in the suit. 
There was a preliminary decree in a mo suit against which there was an 
appeal to the High Court. During the pendency of the appeal the mo 
decree-holder obtained a‘ final decree for sale. ‘The apal to the High Court 
against the preliminary decree was dismissed subsequently It was held that 
limitation for execution of the final decree ran from the date of the final disposal 
of the appeal against the preliminary decree by the High Court. In my opinion, 
the case of an appeal from a preliminary decree stands on an entirely different 
footing from the other classes of appeals against interlocutory orders in the same 
suit and from appeals against decrees in other suits. An appeal against a prelimi- 
nary decree is as much an appeal inst the final decree also, as the only final 
decree which can be executed would be the final drcree as affected by the deci- 
sion of an appellate Court or by the decision in an appeal against the Geaa 
decree. A preliminary decree in a morgni suit is not a decrees capable of execu- 
tion as such and as'the final decree would depend upon the preliminary decree, 
an appeal against the preliminary decree necessarily implies an appeal against 
the final decree in so far as it depends on the former. 


In Sheoprasad v. Anrudh Singh’, it was held by a Division Bench that the words 
« where there has been an appeal ” in clause (2) of Article 167 of Schedule II of 
the Limitation Act of 1871 contemplate and mean an appeal from the decree and 
do not include an appeal from an order dismissing an application to set aside a 
decree. In Narasingh Sewak Singh v. Madho Das’, another Division Bench without 
disapproving of the earlier decision distinguished it on the facts before them in 
which there had been a review of j ent and then an appeal from the decree 
_ passed on review. The time for filing an application for execution was held to 
run not from the date of the original decree but from the decree of the appellate 
Court in the appeal filed against the amended decree. The ground on which 
Sheo Prasad v. Anca Singh®, was distinguished was that “in that case there had 
been no appeal from any decree *, The preponderance of authority in the several 
Courts was therefore that the referred to in clause (2) of column g of Article 182 
must be confined to an against the decree in the suit and not extended to 
an appeal from any mterlocutory order in the suit or an appeal in any collateral 
proceeding. 


Then came the decision of the Privy Council in Nagendranath De v. Sures- 
chandra De®. It is perfectly lain that the actual decision in the case did not directly 
bear on the question now re us. In the case before their Lordships there was 
an appeal against the original decree in the suit. Several Ju have dealt at 
length with this decision and I cannot usefully add to what has already said 
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about it. It is not without significance that neither in the ‘a aaa of the Judi- 

cial Committee nor in the argument is there any reference to the several decided 

cases in India on this question. The argument was that the appeal was not in 

po er form and was defective in that all the judgment-debtors were not parties. 
ir Dinshah Mulla delivering the judgment of the Judicial Committee said : 

“ They think that the question must be decided upon the plain words of the article: “Where 
there has been an appeal ” time is to rum from the date of the decree of the a te Court. There is, 
in their Lordships’ opi s DO warrant for reading into the words quo any ification either 
as to the character of the appeal or as to the parties to it ; the words mean just what thoy say.” 
Having pointed out that equitable considerations were out of place and strict 
grammatical meaning of the words is the only safe guide, their Lordships went 
on to say: 

“ Itis at least an intelligible rule that, so | there i estion sub judice between any of 
the aa, those affected shall not be E E P P e path of pi eA 
which, if the final result is against them, may lead to no advantage.” 

Now it is clear that these observations were incidental and only ted a plau- 
sible reason behind the rule, but aaa the decision in, the case rested on the actual 
words of the Article and not on any theoretical justification of the provision. 


It is these observations of Sir Dinshah Mulla in Nagendranath De v. Sureschandra 
Det, that have been relied on by learned Judges of some of the Courts as supporting 
the view originally taken in Lutful Hug v. Swnbhudin. Patiuck®. The swing of the 
pendulum is indicated in the decisions of this Gourt in Moyakutti v. Veerankutti?, 
Sriramachandra v. Venkateswara‘, and of otha Courts in Firm Dedhraj Lachmi- 
nar v. Bhagwan Das", Mag a Bandappa v. Gurus Shankarappa® and 
in Naranadhabai v. Hidayatalli". But there has also been in o cases a reafirma- 
tion of the view taken in Jiva Ji v. Ramchandra®, Fakirchand Mandal v. Daiba Charan 
Parm? and Bryraj v. Nauratanlal!®?. In Mahadeo Bhimsankar v. Fatumya Hussainbkai!! 
the learned Judges Bavdekar and Dixit, JJ., held that the expression “ appeal ” 
occurring in clause (2) of column g of Article 182 means an appeal from the decree 
or order sought to be executed and would not include any appeal which is likely 
to affect the decree sought to be executed. Dixit, J., was satisfied, on an examina- 
tion of the case the contentions raised and the actual decision that their Lord- 
ships in Nagenaranath De v. Sureshchandra Det, did not intend to lay down that the 
expression “ appeal” occurring in Article 182, column 3, clause (2) of the Indian 
Limitation Act referred to or embraced an appeal other than an appeal against 
the decree sought to be executed. In Munwar Bahadur Sing v. Sheo Shankar!4 Wanchoo 
and Seth, JJ. (A Division Bench of the Allahabad High Court) also held likewise. 
In that case there was an application to set aside an ex parte decice which was 
dismissed and an appeal preferred against that order which was also dismissed and 
limitation for the execution of the ex parte decree was sought to be computed from 
the date of the dismissal of the appeal. The learned Judges held that time ran 
crom the date of the original ex parte decree. Though I do not agree with every 
observation made by Seth, J., in his judgment, I am in entire agreement with the 
fonclusion arrived at by hi 
In a recent decision of the Supreme Court of India in Bhawanipur Banking 
Corporation, Lid. v. Gomi Shankar Sharma1*, the expression “where there has been 
an appeal’ came up for construction. The material facts in the case are as follows : 
On 21st August, 1940, a preliminary mortgage decree was passed ex parts. There 
was an application to set aside the ex paris decree but this was rejected. On 11th 
uly, 1941, the judgment-debtor filed an application under section 936 of the Bengal 
oncy Lenders Act for reopening the preliminary decree. But this application 
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was dismissed for default of appearance. A final mortgage-decree was then passed 
on 22nd December, 1941. The judgment-debtor then made an application under 
Order 9, rule 9, Givil Procedure Code, for the restoration of his application under 
section 36 of the Bengal Money Lenders Act. This application was dismissed on 
Ist June, 1942, and the judgment-debtor thereafter preferred an appeal to the 

igh Gourt against the order dismissing his application. This appeal was dis- 
missed on grd July, 1944. On gth April, 1945, the decree-holder filed an appli- 
cation for execution which was dismi for default and he filed another applica- 
tion on 2nd June, 1945. The question which the Supreme Court had to decide 
was whether the application was in time. It was obviously more than three years 
after the date of the final mortgage decree and was prima facis barred by time. Itwas 
contended on behalf of the decree-holder that it was saved from the bar of limita- 
tion if time were calculated in accordance with the provisions of clause (2) or clause(3) 
of column 3 of Article 182. But the learned Judges overruled the contention and 
held that the application was barred by time. ¢ are not concerned with clause (3). 
The argument based on clause (2) was that the words “ where there has been an 
appeal”? were comprehensive enough to include an appeal from the order dis- 
-missing the application es Order 9, rule 9, Civil Procedure Code, made in 
connection with the under section 36 of the Bengal Money Lenders 
Act. Fazl Ali, J., deliveri sales A judgment of the Gourt repelled this argument 
‘thus : 


“ This This argument alao is a highly far fetched one, because the eion “‘ where there has bee? 
an appeal” must be read with the words in column 1 of Article 182, vig., ‘‘ for the execution ot * 
decree or order of any Civil Court ...... ’, and, however broadly we may construc it, it cannot 
be held to cover an appeal from an order ee a collateral proceeding or which has no 
direct or immediate connection with the decree under execution.” 

"Though there is no long discussion of the divergent views which had been prevailing 
in the, several Courts, presumably their Lordships were aware of the case-law on 
the point. In my opinion, the opinion expressed by the Supreme Court is against 
the view which gives a very wide meaning to the expression ‘‘ where there has been 
an ap » A Full Bench of the Patma High Court in Rameshwar Prasad v. 
Parmes Prasad1, has also come to the same conclusion and overruled the deci- 
sion in Firm Dedhraj Lachminarayan v. Bhagwan Das?. 

The state of authority now is that the High Courts of Allahabad, Calcutta, 
Bombay (save in one decision of a single Judge) and Patna have adopted what 
has been sometimes called the narrower interpretation of the word ‘“‘ appeal” 
and the recent decision of the Supreme Court of India supports them. On a care- 
ful examination of the two decisions of our Court which take a different view, namely, 
Koyakutti v. Vesrankutti* (confirmed on appeal in Vesrankutti v. Koyakuttit) and Srira- 
machandra v. Venkateswara’, I find that the entire, reasoning of the learned Judges 
in the two cases is based on the observations of the Privy Council in Nagendranath 
De v. Sureschandra Det, already adverted to earlier on in this judgment. ing, J., 
for instance says in Sriramachandra v. Venkateswara" : 

“ And it is, of course, obvious that the ‘intelligible rule’ laid down by their Lordships in the 
concluding sentence of the second passage ted must apply to the facts of the present case, where 
the success of an appeal against an order ing to set aside an ex parts decree has precisely the same 
effect in regard to execution as a successful 2 against the decree itself” (at page 257). 
What King, J., apparently overlooked is that on the same reasoning, an ex parte 
deoree will be affected by the result of a successful application to set it aside quite 
as much as by the success of an appeal against an order refusing to set aside the 
ex parts decree, but there is no provision under which time can be computed from 
the date of the disposal of such an application. I can discover no conceivable 
reason why the decree-holder should get the benefit of the time spent over an appli- 
cation to set aside an ex parts decree and the time taken for an appeal against dn 
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order on that application, but should not get the benefit of the time taken for the 
application when there is no appeal. And yet that is exactly what the learned 
Judges who advanced the “imperilling ” therory failed to notice. The learned 
Judge (King, J.) refused to meet the situation which was pressed before him as 
necessarily following from the acceptance of the wide interpretation of the word 
“appeal” which the learned Judges in that case were adopting, namely, a situa- 
tion in which there had been a separate suit to set aside a decree on some such ground 
as that of fraud/’and the filing of an appeal against a decree in that suit. It must 
also be mentioned that King, J., expressly lial the decision of the Patna Hi 
Gourt in Firm Dedhraj Lachmnarayan v. Bhagwandas!, as a direct authority on the 
facts before him. As mentioned above, this decision has since been overruled by 
a Full Bench of that Gourt in Ramsshwar Prasad v. Parmeshwar Prasad*. With great 
respect to the learned Judges who decided X i v. Vesrankıdti?, Sriramachandra v. 
Venkateswara* and Veerankutti v. Foyakuih*, I would dissent from their mterpreta- 
tion of the word “ ap ” in clause (2) of column 3 of Article 182. In my opi- 
nion, that word which is no doubt a general word must bear a meaning restricted 
by its context and the meaning that I would give to it is an appeal from a decree 
or order of the nature mentioned in clauses (1) (3) and (4) ; that is to say, an appeal 
from the original decree or order, an appeal from a decree following a review of 
ju t, and an appeal from an amended decree. The true test is that the decree 
of the appellate Court in the a must be the decree which is sought to be executed. 
This, I think, irresistibly follows from reading column g along with cloumn I of 
the Article. In the case of an appeal against an order refusing to set aside the 
ex parte deciee, this test will not be satisfied, for it is not the order passed in that 
appeal that is sought to be executed. It is the original decree itself. That appears 
to be conclusive of the matter. ; 

Ta AOE ee ee eee 
appeal agains TEE EE i decree in a mo suit and an appeal therefrom ; 
the question was ther for the execution of the final decree in such a case, time 
could be computed from the date of the disposal of the appeal against the prelimi 
decree. I am of opinion that it could be, but not because of the “‘ imperilling ” 
theory. An ap against a preliminary decree involves an appeal inst the 
final decree which follows that preliminary decree. Though the terminology gives 
‘ an impression that there are two decrees, I think the correct legal position is that 
there 1s only one decree in a suit in the sense that it is the expression of an adjudi- 
cation determining the rights of the parties with regard to all the matters in contro- 
versy in the suit. A preliminary decree is merely a stage in working out the rights 
of parties which are finally determined by the final decree. An appeal against 
a preliminary decree would be an appeal within the meaning of the word “ appeal ” 
in clause (2) of column 3. With respect I agree with the following observations 
made by Dawson Miller, G.J., in Samar Singh v. Deonandan Prasad’ : 

‘‘ There can be nodowbt that the appeal to the High Count from the preliminary decree had 


it been successful would have had the effect of di ing the final deciee passed by the trial Court 
as well as the preliminary decree. It seems to follcw, therefore, as a matter of course that the appeal 
in this case was not only an appeal from the imi decree but an a from all that naturally 
followed by the passing of that decree, y, the final decree for sale which after all is merely part 


decree. 

In the case before us there was only an application to bring on record the respondent 
as the legal representative of the defendant alleged to have died and a petition 
under section 115 of the Civil Procedure Code to revise the order dismissing that 
application. Assuming the word “appeal” includes a civil revision petition as 
decided by the Full Bench in Chidambara Nadar v. Rama Nadar”, it is obvious that 
it is not the order on the civil revision petition that is being executed. That order 
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cannot be the final decree or order of the appellate Court referred to in clause (2) 
of column g of Article 182. The execution petition was therefore rightly j 


The civil miscellaneous second appeal is dismissed with costs. 


Viswanatha Sastri, J.—I agree. Were it not for the importance of the question 
at issue ancl for the fact that we are overruling the considered decision of a Division 
Bench in Sriramachandra v. Venkateswara!, which was subsequently followed by this 
Court, I should have been content to express my formal concurrence in the judgment 
of my Lord. In the circumstances I shall proceed to state my reasons briefly. 
Interpreting clause (2) of the third column of Article 182 of the Limitation Act the 
Judicial Committee observed : 


“ The fixation of periods of limitation must gills gee ee be, to some extent, arbitrary and may 


grammatical 
only c guide s Naa De v. Sureshchandra De® 


The only way of finding out the intention of Article 182 (2) of the Limitation Act 
is for mc to read it in the context in which it occurs, remembering that words and 
expressions take their colour from their environment and see what is the plain and 
ordinary meaning of the words “ where there has been an appeal, the date of the 
final decree or order of the ap te Court ” in Article 182 (2). The proper way 
of reading Article 182 is to take the three columns together and clauses (1) to (4) 
in the third column so as, if ale to give an interpretation which is both 
consistent and in accordance with general principles. Column 1 of Article 182 
describes the nature of the application as bemg an application for the execution 
of a decree or order. Clause 1 of the third column of Article 182 refers to the 
date of the decree or order, which must mean, the date of the decree or order under 
execution. When clause (2) of the third column of Article 182 refers to an ap 
without expressly describing the thing which is the subject of ap the c 
must be read along with column 1 of Article 182 and clause (1) of third sae 
of that Article. read, the word “‘ appeal ” in clausc (2) of the third column of 
Article 182 means an appeal from the decree or order described in column 1, and 
clause (1) of the third column, namely, the decree or order the execution of which is 
sought. It is as if clause (2) of the third column of Article 182 ran in these terms : 
“ Where there has been an fram the decree or order the execution of which is sought, 
§ years, from the date of the final decree oc order of the Appellate Court.” 
The period of limitation is determined by column 2. The thing that is the subject 
of “ appeal”? in clause (2) of column g is indicated by reference to column 1 = 
Article 182 and the juxtaposition to clause (1) of column g of the Article. The 
of the English language or its thing whi if you like, recognises such elifptical 
forms of expression, leavi ene which has been previously expressed to be 
understood in what is e same complex sentence. 


The draftsman of renee a has been somewhat laconic which is not a 
matter for surprise when 183 methods of non-suiting a litigant had to be devised 
and formulated instead of a few simple provisions easily understood and applied 
as in the ae statutes. ‘The construction contended for by the appellant and 
accepted b Court in Sriramachandra:v. Venkatarswara', invalves the reconstruction 
of the and bus of the grd column of Article 182 as follows : 

“ Where there has been an appeal from an decree or order ble of aff 
pete ene Slee ees 
I cannot take so much liberty with the second clause of third column of Article 182 


when reading it with column 1 and clause (1) of column g as it should be it is easily 
understood and applied as it stands. 


This interpretation is also in accord with the scheme of our Civil Procedure 
Code. Under Order 41, rule 5, the filing of an appeal from a decree or order does 
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not suspend the operation of the decree or order unless the appellate Court so 
directs. Where however an appeal is preferred from a decree, the Court of appeal 
is really seized of the whole suit and ħas the powers of the trial Court, cough the 
relief grven H it will ordinarily, but not necessarily, be limited to the portion of the 
decree app against. Ses section 107 and Order 41, rules 4 and 39, Civil Proe 
cedure e. An appealis considered as a continuation of the suit for purposes of res 
judicata and lis pendens, Clause (2) of the third column of Article 182 proceeds on 
this judicial view of the nature and effect of an appeal from a decrec. Ses per 
Bhashyam Atyangar, J., in Arishnamachariar v. Mangammal’ ; per Gwyer, C.J., in 
Sh Lal v. Rambhajan Singh? and per Varadadhiariar, J., in Lachmeswar Prasad 
Shukal v. Keshwar Lal Chowdri?. Whether the appellate decree confirms, modifies 
or reverses the original decree, the original decree is merged in the decree of the 
appellate Court and the final decree to be executed is the decree of the appellate 
Court. Hence it is that special statutory provision is made in section 3p Civil 
Procedure Code, for execution ofan appellate decree by the trial Court itself. Viewed 
in this light the words “ where there has been an appeal ” in clause (2) of column 3 
of Article 182 must naturally refer to an appeal directly from the decree or order 
sought to be executed. 


Clause (2) of column g of Article 182 is part of a fasciculus of clauses apes, 
with cases where the finality of a decree or order is directly sought to be affect 

by an appeal from or review or amendment of that decree or order, Surely 
it cannot be contended that the review contemplated in clause (3) or the amendment 
contemplated in clause (4) of the third column cf Article 182 can refer to any decree 
or order, other than the decree or order sought to be executed and which has 
been subject of a review or amendment. Clauses (2), (3) and (4) of the third column 
of Article 182 alike contemplate and provide for cases where the decree or order 
whose exccution is sought has been directly the subject of an appeal, review or 
amendment. In my view it would be impossible to read these clauses as meaning 
that if any order passed in the course of a suit is taken up on appeal or is sought 
to be reviewed or amended, the date of the disposal of the appeal, review or amend- 
ment as the case may be furnishes the starting point of limitation for the execution, 
not of that order, but of a decree that might be passed in the suit from which no 
appeal has been preferred or of which no review or amendment has been sought. 


The legislative history of Article 182 (2) also confirms this view. Before 
the enactment of Article 182 of the Limitation Act of 1908, Article 179 of the 
Limitation Act of 1877 and Articles 167 and 168 of the Limitation Act of 1871 which 
corresponded to Article 182, were interpreted in the same manner in which we are 
now inclined to construe Article 182 (2). With the exception of Lutful Hug v. 
Sumbhudin Patiuck*, which was dissented from in Jivaji v. Ramachandra’ and Batkanta- 
nath Mitra v. Aughorenath Bose®, it had been generally held by the High Courts 
that the words ‘‘ where there has been an appeal ” in Article 1 ®) of the Limi- 
tation Act of 1871 meant ‘‘ where there has been an appeal from de 
execution application is made.” See also Sheo Prasad v, Amrudh Singh’. Where 
the language of an enactment has received judicial interpretation and the Legis 
lature again employs the same language in a subsequent enactment dealing with 
the same subject-matter, the presumption is that the Legislature intended that the 

so used by it in the subsequent enactment should be gi the meaning 
which in the meantime had been judicially attributed to it. From this point of 
view also, the view which we are taking of the meaning of Article 182 (2) is justified. 


In oy humble opinion Article 182 (2) offers no choice of interpretation and only- 


a sophisticated reading could import any ambiguity into its meaning. 
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I must now refer to a passage in the judgment of the Judicial Committee in 
Nagendranath De v. Sureshchandra Det, which has provided a jumping off ground 
for those who tried to leap the statutory fence. Sir Dinshaw Mulla observed : 

“Tt is at least an intelligible rule that so long as there is any question sub judice between any of 
the parties, those affected shall not be compelled to pursue the so often thorny path of a 
which, ifthe final result is against them, ‘may lead to no advantage.” 
This passage has been relied upon for what has been called. a “* beneficial ’’ inter- 
pretation of Article 182 (2), thatis to say, an interpretation according to one’s . 
" own notions of what is just, convenient and equitable. I humbly venture to think 
that this judicial vindication of 1 tive wisdom was not quite. necessary for the 
purpose of the case before the Judicial Committee. The decision of the Judicial 
Committee rested on a Literal ae of Article 182 (2) without any gloss or quali- 
fication. It is unfortunate that the above passage from the judgment of the Beard 

ot crystallised into a test and -was applied asa touchstone to other cases 

se the application cf Article 182 (2). This passage has, by degrees, been allow 
to obscure and even modify or alter the plain meaning of Particle 182 (2) as if it 
was a statutory explanation appended to the Article. It is not for me to say nor 
do I know for certain what the Legislature may or may not have had in its mind 
when it enacted Article 182 (2) in the terms it did. I am bound by what it has 
said and left unsaid. The Judicial Committee sought to justify Article 182 Ae 
on grounds of convenience. Other reasons might be suggested and earlier in 
judgment, I have semen judicial basis of this provision. I am therefore 
unable with great ae passage in the judgment of the Judicial 
Committee, as if it laid on a ee sp of general application in interpreting 
the Articles of the Limitation Act. 


My Lord pointed out in the course of the arguments and has also indicated 

in his judgment the anomalous consequences of the opposite construction. If the 
east any proceeding which is likely to imperil a decree sought to be executed 

an the of time—a view a to the provisions of Order 41, rule 5, 
Civil Procedure Code is to be acted upon, I do not know where we are to stop 
- or why we should draw a line between proceedings in the same suit and proceedings 

in another suit as the learned Judges did in Sriramachandra v. Venkatestwara?. 


I consider that the recent decision of the Supreme Court in Bhawampore Banking 
Corporation, Lid. v. Gowri Shankar Sarma*, is decisive of the point now under 
consideration. ‘Their Lordships expressed the view that the cen “ where there 
has been an appeal” in area of column 3 of Article 182 must be read with 
column 1 of that Article and could not be held ‘‘ to cover an appeal from an order 
which is passed in a collateral proceeding or which has no direct or immediate 
connection with the decree under extcution.” Though there is no reference 
to the earlier decisions of the High Courts the learned counsel who a and 
the eminent Judges who decided the case must well have been aware of the difference 
of opinion between the High Courts. Apparently the Supreme Court thought 
that the construction of Article 182 (2) was so simple that it did not require elabo- 
ration by reference to precedents. However all the earlier decisions have been 
reviewed by my Lord in his judgment and I respectfully agree with him in his 
appraisal of their value. I also agree that an appeal from a preliminary decree 
may perhaps stand on a somewhat different footing from appeals against inter- 
locutory orders in the same suit. I agree that this civil miscellaneous second appeal 
should be dismissed with costs. 


Panchapakssa Ayyar, F.—I\ agree. 
K.S. +  ' Appeal dismissed. 
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IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
Present :—Maer. Justiag Mack anD Mr. Justiog _ Kamenaswami NAYUDU. 
D. P. Sampath ..  Petitioner* 


D. 
Govindammal and others .. Respondents. 
: Criminal Procedure Codes (V of 1898), section 491 and Guardians and Wards Act ( VIII of 1890), sectien 25— 
Relative scope of. ; 

It is not necessary that in every case that a husband seeks to recover the custody of his minor 
wife he should proceed by way of proceedi under section 25 of the Guardians and Wards Act. 
Ho has also a remedy under section 491 of Criminal Procedure Code. But it is in the nature 
Or a OAY DO E he eh A ee dpe 
to restore the custody of minor to the guardian and taking into account the minor’s wishes if. 
of sufficient age and able to give an intelligent preference, d not be gone into thoroughly. 

Where a husband filed a petition under section 491 of the Criminal Procedure Code for the 
custody of his wife aged about 17 years and the wife Pada Shae hele her Ginbsed on Geant 
of the crue] treatment meted out to her by her mother-in-law. 


Held, it is a fit case for referring the petitioner to take proceedings under section 25 of the 
i and Wards Act. . 

Petition under ‘section 491, Criminal Procedure Code, 1898, praying that. 

in the circumstances stated in the affidavit filed therewith the High Court will be 
leased to issue a writ of Habeas Corpus directing ihe respondent 1 to produce 
admavathi Ammal minor wife of the petitioner herein before the Court to be 

dealt with according to law and to hand over the custody of the said minor to the 
petitioner. . 

V. Devarajan for Petitioner. 

S., B. Satya Nadar and N. C. Rangaswamt for Respondents. 

The Order of the Gourt was made by 

Mack, .77.—Petitioner, a student aged 20, has applied under section 491,. 
*Criminal Procedure Gode, to recover the custody of his wife, Padmavathi Ammal, 
aged 17, by the issue of a writ of Habeas Corpus, alleging that she was illegally and 
improperly detained by her mother, the first respondent and he: brothers, respon- 
dents 2 and g. I am very doubtful as to the admissibility of this petition which 
I was inclined to dismiss in limins but for reliance placed on the Bench decision 
Subbuswami Goundan v. Kamakshi Ammal! by Beasley, G.J. and Ananthakrishna 
Aiyar, J. I admitted the petition with notice to the respondents and the petition 
has been heard by us as a Vacation Bench. 


Padmavathi Ammal readily appeared before us accompanied by her mother 
and she says she left her husband of her own accord owing to ill-treatment by his 
mother and grandmother, who both live in his house. fully bears out the 
affidavit filed on behalf of the respondents that they have nothing whatsoever 
to do with her leaving her husband their not keeping her from him against her will. 


We have carefully considered whethe: this is a fit case in which we should 
exercise the discretion conferred on us by section 491, Criminal Procedure Gode 
and = an order which we think should more properly be passed by a Guardian 
and Wards Gourt under section 25 of the Guardians and Wards Act where con- 
siderations of the welfare of the minor as prescribed by the Statute can and should 
be taken mto consideration. Section 25 of the Guardians and Wards Act runs 
thus : ; 
“Ifa ward leaves or is removed from the custody of a guardian at his person, the Court, if it i 
of opinion that it will be for the welfare of the ward to return to the custody of his anaes 
make an order for his return, and for the purpose of enforcing the order may cause c ward to be 
arrested and to be delivered into the custody of the guardian.” 

We have no hesitation in holding that this minor on the threshold of majority 
is not in the circumstances improperly detained by her mother. In strict law, 
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her husband is her legal guardian þut this by itself would not be sufficient to support 
a finding except in a strictly technical sense that solely on this ground, she is being 
“ill y detained” in A mother’s custody. We do not think that section 491, 
Criminal Procedure Code, was intended to confer on a husband an absolute right 
to recover the custody of his minor wife, no matter how he may ill-treat her, 
from the custody of her mother. Section 491, Criminal Procedure Code, is also 
discretionary and not mandato We have carefully considered the decision 
Subbuswami Goundan v. Kamakshi 1 in which the facts were different. There 
the girl was much younger and the learned Bench found that she had been specifically 
tutored by her mother and her family to express determined unwillingness to return 
to the house of her husband. It is true that at objection was taken there that the 
petitioner had not chosen his correct remedy and that ne should have sought relief 
under the Guardians and Wards Act. The learned Judges negatived that view 
and held that the remedy under section 491, Criminal Procedure Gode, was one 
open to the petitioner. Reliance was poe on Byrant v. Bull’, and the dictum 
of Bacon, V.G., that it did not matter how many remedies were open to a person, 
who was entitled to avail himself of one of them. With great respect, we are in 
agreement and do not think that in every case a husband, who seeks to recover the 
custody of his wife, should proceed by way of section 25 of the Guardians and 
Wards Act and has no remedy under section 491, Griminal Procedure Gode. For 
instance if the petitioner had been able to satisfy us that his minor wife was being 
detained against her wishes by her mother and her family or that she was being 
used for improper purposes, we should not have had the slightest hesitation in 
affording the petitioner relief under section 491, Criminal Procedure Gode. The 
decision in Subbustcami Goundan v. Kamakshi Ammal! was followed by Rajamannar, J., 
as he then was, in Venkataramah Chetii v. Papbammal*. In that case, facts were 
somewhat iar, There was an allegation that the mother was contemplating 
departure for Rangoon with the girl wife who was only 19 years old. Her objec- 
tion was that the child was not in a fit condition for consummation. ‘There the 
order of the Gourt was that the minor girl should be kept in the custody of a public. 
institution for a period of one year at the expense cf the husband and on condition 
her husband was given custody. We are satisfied that in these two decisions 
relied on by the petitioner there were special circumstances for an order of custody. 
In the present case, we are quite satisfied that this young woman, on the threshold 
of majority, has left her husband entirely of her own accord dissatisfied with the 
treatment sFe was receiving from his mother and grandmother. . Though the 
custody in which she now is may be technically illegal in the sense that her husband 
as legal gu’ rdian is prima facie entitled to custody, we do not consider that the facts 
of this case would justify our passing order under section 491, Criminal Procedure 
Gode. The petitioner is seeking reall to exercise his legal right os ian of 
his minor wife. This is eminently a fit case in which we would refer. for his 
relief to the Guardians and Wards Act, section 25 of which is specifically intended 
to give relief in such cases. Though the remedy under section 491, Criminal 
Procedure Gode, is open to any legal guardian who claims custody tie ward, there 
must be satisfectory evidence that the ward is in illegal or impro r custody of 
much a kind aa to justify an emergent order by a Criminal Court under er this section. 
To take any other view would be to constitute a criminal Court under section 491, 
Criminal Procedure Gode, a Guardian and Wards Court acting under section ‘25 
of the Guardians and Wards Act, which lays down certain considerations for the 
guidance of the Court in such matters. We ae petitioner to this remedy and 
dismiss his petition. 

Krishnaswami Nayudu, 7.—This petition raises an important question as to 
what is the proper remedy in a case wliere a legal guardian of a minor seeks to 
recover the custody of the mmor from a person. who is not the guardian, and 
whether in such cases, an application under section 491 w (b), Criminal Procedure 
Code, is preferable to an application under section 25 of the Guardians and Werds 


I, (1929) 57 M.L.J. 642 : I.L.R. 33 Mad. , 0879) 10 Ch.D. 155. 
72. (1947) 2 MEJ: 159.. 
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Act. Such applications, by. persons, who are by virtue of thei being guardians 
in law entitled to the custody of the minor, have till now been made under sec- 
tion 491 (1) (b) and relief has been given by,'way of directing the minors to be 
restored to the custody of the applicants, the applicant being either a father of 
zæ minor child o1 the husband of his minor wife or of the legal guardian. That 
such an application is maintainable there is‘no doubt and the decisions of this 
Gourt in Reade v. Krishnan, Subbuswoami Goundan v. Kamakshi Ammal*, Venkataramiah 
v. P l and Rama Iyer v. Nataraja Irt, make it clear that it is open to a 
een ahoi entitled to the custody of ‚his ward, to sustain an application 
under section 491 (1) (a), Criminal Procedure Code. i 


Section 491 empowers the High Gourt whenever it thinks fit, to direct among 
others that a person illegally or improperly detained in public or private custody 
within the limits of its appellate criminal jurisdiction to be set at liberty. This 
is the common law writ of Habeas Corpus, which the High Gourt has power to issue, 
and this common law writ is substituted by. the said statutory provision in the 
Giimjnal Procedure Gode. This writ of Habeas Corpus is a prerogative writ for 

the liberty of the subject in all cases-of wrongful deprivation of liberty 
of the subject, or unlawful detention of the subject against his will, and recourse 
is had by the aggrieved party for issue of a writ and the High Court is entitled, 
on such application, to direct the production of the subject and inquire into the 
cause of his detention, and if itis satisfied that such a detention is illegal or improper, 
it can direct the person to be set at liberty. In cases similar to the present one, 
where the subject is a minor, the question naturally arises whether the minor has 


“ 


os a will of his own, and whether it could be stated there is a detention against 


consent and therefore the detention is illegal and improper. But it has 
been uniformly held that where a minor is kept out from the custody 
of his legal or natural guardian against the wishes of the natural guardian, 
such detention is considered to be illegal, the illegality arising from the circum- 
stance that the detention is without the consent of the person, who is legally 
entitled to the custody of the minor. It is beyond controversy that in this ‘case, 
the husband, who is the guardian in law of his minor wife, is entitled to have an 
order that the minor shall be set at liberty so that the applicant may take her into 
his custody, if ‘‘ illegal detention ” means that the detention against the wishes 
of the natural or legal guardian. But there is always the discretion vested in the 
High Court to pass an order, only if the High Court shculd think it fit to make suc 
an order, and in the exercise of that discrction, the Court ought to take certain 
factors into consideration and such factors are those that are generally considered 
in an application taken out for the appointment or removal of a guardian, or for 


‘the custody of the ward by the natural guardian under the provisions of the G 


and W Act, such factors, being among others, the welfare of the minor and 
the wishes of the minor, if the minor is able to give an intelligent preference. The 
result is an application: under section 491r (1) (b) is vi y converted into one 
under the Guardians and Wards Act. it is well known that this prerogative writ 


.of Habeas Corpus is an extraordinary remedy and generally sought for upon sufficient 


cause shown only in cases where the ordinary remedy provided by law is not available 
or is inadequate or ineffective in the circumstances of a particular case. It is 
therefore always open to the High Court to refúse that remedy when there is an 
effective and specially provided for remedy, which should be the ordi remedy 
peee an aggrieved person, as in this case, who asks for the custody of the minor, 
should seek. = ae 


In the cases cited above, the objection that an application under section 491 
was not maintainable was considered and has been uniformly negatived. But 
though they were applications purported to be under section 491 of the Criminal Pro- 


-cedure Code, they were-dealt with-by-the Courts as -being-preetically-applications 
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under the Guardians and Wards Act: In Reade v. Krishnan! and Abraham v. 


AAMahtabo*, the minors were to have been detained by Christian missionaries 
and the natural guardians to prefer applications for the issue of a writ 
under section 491. In Subbuswami Cont v. Kamaksht Ammal* the husband 


sought to recover the custody of „his minor wife and the learned Judges, after 
examining the girl-wife, who was about 19 years of age and who refused to join 
the husband, held that she was tutored to say so by her mother, and her wishes 
. therefore were not given any weight. In that case an order directing the res- 

toration of the minor wife to the husband was passed which the learned Judges 
considered to be for the welfare of the minor wife, With reference to the argument 


addressed in that case that proceedings under section 491 were not the appropriate 
ones, it was observed as follows : 


“ Wo are very far from se that in a case such as this th: remedy of the husband could b€ 
ee o rs oe e TUL AEDO sara? OE U o ae en 
-pinion beyond saying we think it is doubtful. Even assuming that that was open 
to the penaoa, fw clear ar the remedy i i Jure Cod j 
which is open to the petitioner and the ents cannot be heard to say that, when there is a remedy 


The léarned Judges finally held that the petitioner was entitled to come by way 
of an application under section 491, Criminal Procedure Code. This decision was 
followed in Venkataramiah v. Papammal*t, which was also a case of a husband seeking 
to recover the custody of his wife. In Rama Iyer v. Nataraja Iyer, where a father 
applied under section 491 for the custody of his minor son seem the maternal 
grandfather with whom the minor was staying the learned Ju adopted 
the same view as in Subbuswamt Goundan v. Kamakshi Ammal®, as to the maintain- 
ability of the applicaticn, 


As already observed, it cannot be said that an application by a guardian for 
recovery of the custody of the minor from a person, who is not his ar or natural 
ian, is not maintainable under section 491. But the point for determination 
ig whether that is a proper remedy and whether an application under section 25 of the 
-Guardians and Wards Act would not be the better course to be taken. Section 
25 of the Guardians and Wards Act, in any view is the appropriate provision of 
law under which applications of this nature ought to be taken for the relief which 
is sought. The Court is empowered under that section, to direct the restoration 
of the ward to Pa eines of the person of the ward, if the ward is removed from 
the custody of such guardian. e terms of the section are so wide that such 
‘applications need not necessarily be by a person who is declared or appointed by 
urt as the guardian, The natural guardian according to the personal law of 
the minor can apply and a person who though not the guardian is entitled to the 
custody of the minor, as in the case of a Muslim mother, who is entitled to kiranat 
in preference to the father, the natural guardian, can also make such an appli- 
cation, Ifthe Court considers that it is for the welfare of the ward to return to the 
custody of the guardian, the Court can make such an order, and for the purpose 
of enforcing the order the Court can order the arrest of the ward and exercise the 
power conferred on a Magistrate of the first class by section 100, Criminal Procedure 
Code. In view of section 25 of the Guardians and Wards Act, I am unable to 
agree with the observations with respect to the learned Judges in Subbuswami Goundan ` 
_v. Kamakshi Ammal*, that in a case such as this the remedy of the husband could not 
roperly be under the provisions of the Guardians and Wards Act; though the 
ieee Judges do not consider it necessary to express an opinion beyond saying 
that it is very doubtful. There can however be no doubt that there is an adequate 
remedy under the Guardians and Wards Act under section 25, 
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It may be there may be cases where an order for the “ production of the minor” 
may have to be obtained urgently and with expedition and in such cases, it may 
be argued that an application for issue of a writ of Habeas Corpus would be more 
effective and speedy remedy, as for instance where a minor girl is taken away from 
the custody of the father by a relation for the purpose of marrying her to a person 
quite against the wishes of the natural guardian, or where a minor girl is taken 
away from the custody of the natural guardian for immoral p ses or with 
ulterior motives, or where a minor is sought to be removed from the jurisdiction 
of the Court against the wishes of the natural guardian, or where it is apprehended 
that a minor who is not in the custody of the natural guardian, is Bas to ill- 
treatment and there is some danger to his health and safety. Such cases can be 
contemplated, when the minor may be directed to be brought into Court before 
any harm is done to the minor or a writ may issue from the High Court for the 
production of such minor before final orders can be passed.- In that way it may be 
argued that the remedy provided under section 491 may be availed of. But, even 
in such cases, I do not consider that an effective, speedy and adequate remedy 
could be obtained only by means of an application under section 491. The Guar-. 
dians and Wards Act gives sufficient powers to deal with cases of this nature as 
well. It is always open to the Court in an application under section 25 of the 
Guardians and W Act to issue interim orders for the custody of the minor 
and to direct the arrest of the ward. The Court has also got power under section 
12 (1) to direct that the person, ifany, having the custody of the minor shall produce 
him or cause him to be produced, and may also make orders for temporary custody 
and protection of the minor as it thinks proper. When the Act provides complete 
and adequate remedy to a person, who is deae of the. PEA of his ward, the 
proper course for such an aggrieved person is to proceed by way of an application 

er the provisions of the Guardians and Wards Act and not seek the general 

and extraordinary remedy of applying for a writ of Habeas Corpus. An application 
under section 491 being in the nature of a summary proceeding, it will not be 
possible for instance to go into the question of the eee of li ip of the 
applicant in cases where it may be disputed. Questions such as whether it would 
be for the welfare of the minor to restore the custody of the minor to the guardian 
and the taking into account the minor’s wishes, if she is of sufficient age and ig 
able to give an intelligent preference, are matters which should legitimately be 
considered in proceedings under the Guardians and Wards Act an they could 
not be gone into thoroughly in a summary proceeding. Courts should be reluc- 
tant to pass orders in applications under section 491, when such applications are 
taken by persons, who claim to be the natural guardians and require their wards 
to be restqred to their custody. Unless there is an imminent danger to the health 
or safety of the minor or to his morals, when an interim order of production would 
become necessary, parties should be directed to proceed by way of an application 
under the provisions of the Guardians and Wards Act. The more appropriate, | 
effective and legitimate course to be adopted by an aggrieved person, who seeks 
to get the custody of his ward, is under the Guardians and Wards Act, I agree 
with my learned brother that it is not necessary to pass an order in favour of the 
petitioner, and the petitioner is referred to seck his remedy under the Guardians 
and Wards Act. 


V.P.S. Petition dismissed. 
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i IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Jusriaz Sussa Rao. 


Chandra Srinivasa Rao .. Appellant® 
U. 
Korrapati Raja Rama Mohana Rao and another .. Respondents. 
Contract Act (LX of 1872), section 23—Amount advanced under a promissory note for the purpose of cele- 
a marriage contrary to ihs sions of the Child Marriage Restraint Act ( of 1929)—Borrowing, 
if —Debt, if recoverable—Public policy. 


- An amount advanced under a promissory note for thc ee oe a marrigege contrary 
to the provisions of the Child Marriage Restraint Act of 1929 is not recoverable. As the purpose of 
ing is unlawful within the meaning of section 2g of the Contract Act the promissory note is 
not enforceable, 
. The fact that notwithstanding that offence, the marriage when cclebrated will be valid does not 
ect the question. i 
Toe AA Ora guar Lan o7 ent in celebrating the marriage of his minur child or ward is against 
l i olicy. piieer of che loa inj eles ws enable (He muarducn te verioren an are ora ee 
public policy. 


'  Case-law discussed. 
a eas against the decree of the Court of the Subordinate Judge of Masulipatain 
in O. S. No. 29 of 1947. 

B. Manawala Chowdry for Appellant. 

K. Umamahsswaram and A. L. Narayana Rao for Respondents. 

The Court delivered the following an 


-  Jupemant.—The question in this appeal is a simple but interesting one, namely, 
whethér the amount advanced under a promissory note for the purpose of celebrating 
a marriage con to the provisions of the Child Marriage Restraint Act of 1929, 
hereinafter refi to as the Act, is recoverable. ‘The facts are simple and are 
hot in dispute. i 


The plaintiff is the brother-in-law of the first defendant, having married his 
sister. .The second defendant is the mother of the first defendant. The second 
defendant borrowed a sum of Rs. 5,000 from the plaintiff for the purpose of céle- 
brating the marriage of the first defendant and executed a promissory note, Exhibit 
A-r, dated 29th May, 1944, in his favour as guardian of her minorson. As the 
first defendant was described in the promissory note itself as a minor and as the 
plaintiff was the brother-in-law, it cannot be disputed that He had knowledge of 
the fact that the money was borrowed for celebrating the marriage in contraven- 
tion of the provisions of the Act. Indeed, no attempt has been made either in 
the Court below or before me to contend that the plaintiff had no knowledge of 
the said facts. The plaintiff filed O. S. No. 29 of 1947 on the file of the Court of 
the Subordinate Judge, -Masulipatam, to recover the sum of Rs. 5,956-2-6 alleged 
. to be the principal-and interest under the aforesaid promissory note. 


* Thè learned Subordinate Judge held that the purpose of the borrowing was 
unlawful within the meaning of section’23 of the Indian Contract Act ; and there- 
fore the suit promissory note was not enforceable. He also found that the promis- 
sory note was not executed for necessity and could not bind the estate ofthe minor. 
The above appeal was filed by the plaintiff against the said decree of the Subordi- 
nate Judge denia his suit. 

Mr. Manawala Chowdry contended that the marriage in contravention of 
the provisions of the Act is not invalid and therefore the purpose for which the suit 
promissory note was executed was nat. unlawful within the meaning of section 28 
of the Indian Contract Act. ; 


The relevant provisions of the Indian Contract Act are as follows : 


ł 
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7 * “ Section ro. All Penderaan a a a leek i eor pirig 
competent to contract, ior a lawful consideration and with a lawful object and are not hereby 
expresaly declared to be void. oar 

Sation 23. Th- consideration or object of an agreement is lawful, unless— 
It is forbidden by law ; or is of such a nature that, if permitted, it would defeat the provi- 
sions of any law, or is fraudulent; or 
E Involves or implies injury to the person or Property of another ;or the Court regards it as 
immoral, or opposed to public policy. 

In each of thes. cases, the consideration or object of an agreement is said to be unlawful. Every 
agreement of which the object or comideration is unlawful is void.” 
Under section 10, an agreement becomes an enforceable contract, if it is made 
for a lawful consideration and with a lawful object. Section 23 declares what 
kinds of considerations and objects are not lawful. If the object or consideration. 
is unlawful for one or the other of the reasons mentioned in section 23 the agree- 
ment is void. It is not contended that the consideration for the agreement is 
unlawful. Therefore, two matters of enquiry present themselves : 


(1) What is the connotation of the word “ object ” in the section as contra- 
distinguished from the word “ consideration ”? 


_ (2) Whether the object of the borrowing in the present case is unlawful ? 


The case-law on the subject indicates that the word ‘object’? appears to 
be used in a very wide sense. The definition of that word is stated with clarity 
in Jafer Meher Ali v. Budge-Budge Jute Mills Co.4. The facts in that case are : One 
Kasim Karim assigned his interest under a contract to the plaintif. The assignee 
sought to enforce his rights under the contract. The defendant company, the 
other party to the contract, contended inisr alia that the assignment was made 
with the object of defeating the creditors of the assignor, and therefore void against 
the defendant company. en it was contended on behalf of the plaintiff before 
the learned Judges that the words “ consideration ” and “object? used in sec- 
tion 23 of the Contract Act did not mean two different things, but two different 
views of the same thing and that the object of the ent was the same as the 
consideration the learned Judges had no difficulty to reject the said conten- 
tion. Sale, J., expressed his view on the meaning of the said term as follows: _ . 


“In my opinion the word ‘object’ in section 9g of the Contract Act was not used in the 
same sense as ‘ consideration’ Hat was used ax duvcinenislied far orm deao ad acacia! 
or design.’ If then the of the parties was to defeat the provisions of the Bankruptcy tae 
there can be no doubt, I think, that the assignment or transfer would be inoperative under the pro- 
visions of section 6 of the Transfer of Property Act.” 
In appeal against the judgment of Sale, J., a Full Bench of the Calcutta High Court 
co ed his view. Vide Juffer Meher Ali v. Budge-Budge Jute Mills Co.*. ` The 
Bombay High Court in Sabava Vellappa v. Yamanappa Sabu®, accepted the view of 
the Calcutta High Court and applied it to a different set of facts. In that case 
the learned Judges held that a sale executed in consideration for past or future 
cohabitation is void under section 6 (A) of the Transfer of Property Act read with 
section 23 of the Contract Act. At page 212, Patkar, J., observed : 
“The word ‘object’ in section 23 of the Contract Act is distinct from ‘consideration’ and 
means something aimed at, and has been held to mean ee pager star rea fy ad 
; i ‘AL v. 
Budge Jute Mills-Co*. If the object of the transfor of the is immoral, the transfer is 
, and there cannot be any conveyance of any interest effected e transfer. The object of 
the sale deed in the present case was for future co-habitation and might also be sald to be a 
reward for past co-habitation.” ; . 
The learned authors, Pollock and Mulla, in the Indian Contract Act (7th Edition) 
put the legal position in the same manner. They say at page 134°: 
“< The word ‘object ’ in this section was not used in the same sense as ‘consideration’, but 
was used as distinguished from ‘consideration’ and meant ‘purpose or design ’.” 
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It follows that if the object or deed aes of the borrowing in the present case is 
unlawful, the promissory note wo d be certainly unenforceable. ' 


What then is the object or the p se of the borrowing under the aforesaid 
romissory note? The object is expressly mentioned in the promissory note itself. 
ibit A-1 is the promissory note dated 2gth May, 1944. Under the said docu- 
ment the second defendant, as the guardian of the first defendant, borrowed the 
money for the expenses of the aan of her son, Korrapati Raja Rama Mohan 
Rao. He was below 18 years and therefore the marriage was hit by the provi- 
sions of the Child Marriage Restraint Act of 1929 (Act XIX of 1929). shall 
now consider the relevant provisions of the Act to ascertain if the purpose or the 
object of the borrowing was unlawful under the provisions of that Act. 


The heading of the Act is “ An Act to Restrain the Solemnisation of Child 
Marriages ”. ‘‘ Child’? has been defined to mean a person who, if a male, is 
under 18 years of age, and if a female, is under 15 years ol age. ‘ Child marriage ’’ 
is described as a marriage to which either of the contracting parties is a child. 
Sections 3 and 4 provide the penalty for a male above 18 years if he contracts a 
child marriage. Sections 5 and 6 which are the relevant sections read : 


“Whoever performs, conducts or directs any child marriage shall be punishable with simple 
i i t which may extend to three months and shall also be liable to fine, unless he proves 
that he had reason to believe that the marriage was not a child marriage.” 

‘© Section 6. (1) Where a minor contracts a child marriage, an person having cherge of the 
minor, whether as parent or guardian or in any other capacity, la or unlawful, does any act 
to promote the marriage or its it to be solemnised ists Rent re eager a 
Saale hall be panahan with simple imprisonment whi may extend to three months 
also liable to fine, provided that no woman shall be punishable with imprisonment. 

(2) For the purpose of this section, it shall be presumed unless and until the contrary is proved 
that when a minor has contracted child marriage, the person having charge of such minor has 
negligently failed to prevent the marriage being solemnised.”’ . 

Section 12 empowers a Court to issue an injunction against any of the persons 
mentioned in sections Fi 4 and 6 of the Act prohibiting such a marriage. It is 
manifest that the Child Marriage Act aims at the restriction of the solemnisation 
of the child marriages, though it does not affect the validity of the marriages con- 
tracted, notwithstanding the provisions of that Act. The object of the Act is to 
rohibit child marriages, and to carry out that object any act of a male spouse 
yond a particular age and any act or intentional omission of any other person, 
which will farther the celebration of such marriages, is made an offence. Ifa 
guardian of a minor borrows money for the express ee of celebrating such a 
marriage and performs it, he or she commits an offence under this Act and is 
liable to imprisonment and also to fine. The p , therefore, in such a case 
is to commit an offence. The fact that notwithstanding that offence, the marriage, 
when celebrated, will be valid, does not affect the question to be decided. 


I shall now consider the contentions of the learned counsel and the decisions 
cited by them. Mr. Manawala Chowdry argued that the marriage contrary to’ 
the provisions of the Act- is valid and therefore the object of the promissory note 
is not unlawful within the meaning of section 23 of the Contract’ Act. Such a 
marriage is not void, was held in Moti v. Benit and Ram Baran Upadhiya v. Sital 
Pathak’ and this legal position has not been questioned by the learned counsel for 
the respondents. The learned counsel also relied upon the following passage in 
Anson’s Law of Contracts (19th Edn.), page 206: 

u Tho effect in such a case depends on the construction of the particular statute. But 
where the words of the statuts leave room for doubt as to its intention, it is material to ask whether’ 
the object of the Act imposing the penalty is merely to protect the revenue, or whether its object or 
one of its objects is to protect the general public or some class of the general public, by requiring 
that the contract shall be acco ed by certain formalities or conditions as for example, the regi 
tration in the case of moncy-lenders. Ae ee Tees ee it fe probable that the act ordine of whlch 
the penalty is imposed, is impliedly prohibited by the statute and therefore i 4 
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The learned author also has given various tests to find out whether the icular 
Act is prohibited by the statute. In this case there is no ambiguity in the expres- 
sion of the legislative mtention. The express purpose of the Act was to restrain 
the solemnization of child marriages. The fact that the marriage when solemnized 
is not void does not affect the question. We are only concerned with the pee 
for which the amount was borrowed. The purpose for which the guardian bor- 
rowed the amount is to celebrate the marriage of a child, which is an offence 
under the Act. 


The decision in Johnson v. Hudson? has no real ing. on the question to be 
decided in this case. There, a factor, who had not entered himself with the excise 
officer as a dealer in tobacco, sold a parcel of prize manufactured tobacco. Lord 
EA coke C.J., held that the factor could maintain the action against the 
vendee for the value of the goods sold and delivered, as he committed only a breach 
of the revenue regulation, which was protected by a specific penalty. This case 
is based upon the principle enunciated in Anson’s Law of Contracts that no absolute 

rohibition to sell cou be gathered from the relevant provisibns of the Act. In 

udson v. Temple*, it was held that a person who sold goods knowing that the 
purchaser intended to apply them in trade, was nevertheless entitled to 
recover the price if he felda no other aid to the illegal transaction than selling 
the s and obtaining permits for their delivery to the agent of the purchaser. 
Under Statute 26 Geo. III, cl. 73, sec. 54: | 

HEAR gs licensed to sell brandy or other spirits by retail, or selling brandy or other spirits 
by retail, be proprietor or owner of any di or rectifymg house, or have any part or share 
in any distillery or rectifying house, or be in a manner concerned in the trade, or business of a distil- 
lery, rectifier or compounder of spirits,” ; 
and the section then proceeds to impose a penalty of £200 for the offence. The 
plaintiff in that case supplied goods to the defendant with knowledge that the defen- 
dant intended to use it for the trade prohibited by section 54. Despite that know- 
ledge, the learned Judges held that the laintiff would be entitled to recover the 
price. ‘The judgments of cither Mansfield, G.J., or Heath, J., do not disclose the 
reason for their view. It appears to me that they held, as they did, on the ground 
that the plaintiff was not cipes criminis for Heath, J., distinguished another case 
where the vendor also aided the purchaser in the breach of the revenus laws. In 
my view, that decision is not of any assistance to solve the problem raised, which 
really turns upon the’ construction of the express provision of the sections of the 
aforesaid two acts. Jn Grematre v. Ls Clerc Bois Valon*, a su n who had not 
been licensed under 3 Hon. VIII, clause 11, filed a suit for a business done as a 
surgeon. Under the said Act no one shall practise as a surgeon in London or seven 
miles round without being licensed by the College of Surgeons under the penalty 
of £5 a month. It was argued in that case that there was no absolute prohibi- 
tion of persons unlicensed acting as ns and that by paying a penalty of £5 
a month the defect had been cured. The decision really turned upon the finding. 
that the defendant did not prove that the plaintiff was not regularly licensed as 
a member of the College of Surgeons. This decision also is not of any real help 
in this case. I cannot, therefore, accept the argument of the learned counsel. 
that there was no absolute prohibition in this Act against the guardian from cele- 
brating the marriage of her son who was a “‘ child’ at that time. When such an 
act is made an offence, it is very difficult to say that there is no prohibition against 
the performance of the Act. In Khalilur. @akman v. King-Emperor‘, Page, C.J., 
ee in a different context, states the law on the subject with his usual clarity as 
follows : 

Pea datas ne Ne ee As however it has strenuously been on behalf of the accused that an inten- 
tion to give a child in marriage in contravention of Act of 1929 is not an ‘unlawful purpose ” 
within the exception to section g61. We think it desirable that it should be understood that we have 
no doubt that such an intention is an ‘unlawful purpose’ within the exception upon the simple 
but sufficient ground that if the purpose is carried out the person giving the child in marriage is liable 
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to conviction and punishment for a criminal offence. Ita to us idle to contend that if a child 
ds kidnapped for a purpose which is prohibited and ‘punishable by law, the purpose for which the 
child was kidnapped was not an ‘unlawful purpose’ within the meaning of that term as used in 
the exception to section 361.” ` 


The same reasoning will apply with equal force to the present case. S. Vatrava 
Nadar v. Pethikachala Nadari, was a case in which a suit was filed to recover the 
amount due on a promissory note executed by the defendant and five others to 
the plaintiff and the promissory note recited that the amount was borrowed for 
our toddy shop business °. Beasley, C.J., held that as the business was one forbid- 
den by law to the knowledge of the plaintiff, the promissory note was not enforce- 
able. In Ram Jash Agarwala v. Chand Mandal’, Mukerjee, J., noticed the oppos- 
ing views, though he did not express his final opinion. There, a mortgage deed 
was executed by the brothers and the mother of a minor to defray the marriage 
expenses of the minor. The learned Judge held that borrowing monies to cele- 
brate the marriage of a minor is not a legal necessity justifying the alienation of 
his properties. But he also considered the argument based upon section 28 of the 
Indian Contract Act. At page 767 the learned Judge says as follows : 

“But the question 1 ing a creditor advanced money to enable an infant to marry in 
violation of the Aco be cani cration rendered illegal under De aai of section 2g of the Indian 


Contract Act? Obviously, the creditor himself does not come within the mischief of section 5 or 
section 6 of the Child Marriage Restraint Act, which penalises those who perform, conduct or contract 


a child marriage or does any act to promote the or permits it'to be solemnised. It seems 
to me, therefore, that the advancing of the mee the creditor is not something which is per ss 
made punishable under the law. It may be said, however, that by advancing the money to the law- 
ful guardian of the minor for the purpose of promoting the infant marriage which the law disapproves 
of and for which penalty has been prescribed for the promoter and the guardian, the creditor was 
doing something which might directly enable the promoter to defeat the provimons of the law. I 
do not think it necessary for me to express any final opinion upon the subject.” 


I agree with the opinion expressed by the learned Judge, vig., that the lending of 
money to a to celebrate the marriage of her child is really for the pur- 
pose of enabling her to commit an act which is not only prohibited, but is made an 
offence under the Act. Now coming back to section 23 of the Indian Contract 
Act, it will be seen that the purpose of borrowing in this case is of such a nature 
that if permitted it would defeat the provisions of the Child Marriage Restraint 
Act-of 1929, for the money was lent to enable the guardian to celebrate the marri- 
age contrary to the provisions of sections 5 and 6 of the Act. 


The borrowing is also opposed to public policy. Public policy is rather an 
elastic term and its connotation may vary with the social structure ofa State. The 
limits and domain of the public policy are stated by Pollock and Mulla at page 155 
in their book, Indian Contract Act, as follows : 

“(Tt is now understood that the doctrine of public policy will not be extended the clases 
of cases already covered by it. (e) No Court can invent a new head of policy; (6) it has 
oven been ‘stated in the House of Lords that public policy is always an unsafe and treacherous ground 
for legal decisions ; (¢) this does not affect the application of the docttine of public pelicy to new 
cases within its ised bounds ; (d) but the test is always whether the enforcement of the impugned 
contract leads or is likely to lead to injurious action.” 


The Hindu Law did not, in express terms, sanction marriages of boys. The 
express rule in Manu : 

“Let a man of 90 years an aggreable girl of 12 years or a man thrice eight years, a girl 
of cight years; one marrying ier deviates from duty ” 
had been whittled down by the commentators by explaining that Manu did not 
mean what he said but only recommended that the bridegroom should be older 
than the bride. The later usage also santtioned such early marriages. But in 
the present century, ar ae opinion and results based upon experience changed’ 
the outlook of the public on the problem of early marriages. The Legislature 
which is the accredited representative of the public, recognising the strength of. 
the feeling, enacted the Child Marriage Restraint Act. . In the present, social set 
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up, I haye no hesitation to hold that the act of a guardian or parent in celebrating 
the marriage of his minor‘or ward is against public policy. Therefore the object 
of the loan is also to enable the guardian to perform an act contrary to the public 
policy. 

For the aforesaid reasons, I hold that the purpose of the borrowing is unlaw- 
ful within the meaning of section 2g of the Contract Act and, therefore, the pro- 
missory note is not enforceable. 

In this view, it is unnecessary to consider the question whether the promis- 
scry note is supported by necessity. 

In the result, the appeal is dismissed with costs. 

K. S. — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice PANCOHAPAGESA SASTRY. 
Boggrapu Venkatasubbiah and another .. Appellants* 


x b 
Chenchupalli Peeriah and others .. Respondents. 

- Madras Co-operative Societies Act (VI of 1932)—Sales in execution of awards of co-operative socisties—{f 
can be attacked by suit in Civil Cost. : 

Sales in execution of awards of co-operative societies cannot be attacked by a suit in a Civil 
Court cither on the ground of fraud of irregularity in the conduct of the sale or even any illegality 
4nd the Civil Court no jurisdiction to go into such matters. ; 

Rumabhaktulu v. Chittoor District Co-operatire Depuly Registrar and Ligadator of Co-operative 
Socisties, (1945) 2 MLT 112: I.L.R. (1946) Mad. 330, followed. 

Appeals against the decrees of the Court of the Temporary Subordinate 
Judge, Cuddappah, in A. S. No. 17 of 1946 preferred against the decree of the 
District Munsiff Court, Nandalur in O. S. No. 51 of 1947. 

The Government Pleader (P. Satyanarayana Raju) and Ch. Suryanarayana for 
Appellants. ; l ©: 

K. Umamahsswaram for Respondents. 

The Court delivered the following : 

Jupoment.—These appeals arise out of a suit instituted by the plaintiff for 
a declaration that certain sales in execution of an award by a Co-operative shea 
are invalid. The award was passed in 1931. Some amounts were realised throug 
the agency of the Collector in 1934 and an execution application was filed in 1936. 
‘There were sales of certain properties which on objection was set aside. There 
was a direction for resale of the items already brought to sale and also two other 
items being mortgaged properties which were seen not brought to sale. These 
items were again put up for sale in 1934. ‘The sales were confirmed by the Depart- 
ment and the objections filed by the judgment-debtor were disallowed. Finally 
he brought the preseht suit. The lower appellate Court has now found that 
there were certain irregularities in the conduct of the sale and there has been an 
injury caused to the plaintif because the price realised was inadequate. The 
lower ap te Court decreed the suit holding that-the civil Courts had jurisdic- 
tion to decide the matter, The second appeals are now filed questioning the 
correctness of the decision of the lower appellate Court which had reversed the 
decree of the trial Court. . . 

The point argued in second appeal is that the civil Court has ‘no jurisdic- 
tion. Reliance was placed on a Bench decision in Ramabhaktulu Ramayya v. Chittoor 
District C ative De Registrar and Liquidator of Co-operative Socisites’. ‘The 
lower ap te Gout ed to distinguish the a he but, in my opinion, the 
attemp distinction is not tenable. The lower appellate Court thought that 
this decision should be confined to cases where liability sought to be énforced was 

*S. A. Nos, 2241 and 2325 0f 1947. 18th April, 1951. 

1. (1945) 2 M.LJ. 112: LLR. (1946) Mad. 330. : 
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created under the Act or by virtue of some section of the Act. It cannot govern 
the case like the present one, where the liability arose under the contract. I do 
not think that this distinction is supportable. It would follow that the civil Courts 
have no jurisdiction. 


Mr. Umamaheswaram, however, contended that that decision of the Bench 
should in any event be confined to cases only where the sales were attacked on 
grounds of fraud or irregularities in the conduct of the sale. But where as in the 
present case, the sales are attacked on the ground of illegality the civil Courts can 

into the matter. Having regard to the reasoning of the Bench I am not satis- 
ed that this distinction could be made. The Co-operative Societies Act itself 
provides for the higher authorities of the department setting aside the sales “on 
any ground” and there is also the power of revision to the local Government 
for which even a long period of about a year has been provided for. The powers 
of interference do not seem to be confined to cases where there has been a fraud 
or irregularity only. ‘They are wide enough to include cases where the sale is vitiated 
by what may be called illegality as distinguished from mere irregularity. I can- 
not, therefore, say that the distinction,’ which was sought to be drawn by Mr. 
Umamaheswaram, necessarily follows. 


Moreover, in this case, it is not clear that there has been any illegality as dis- 
inguished from mere irregularity. No doubt, it was argued that the exccution 
petition was itself barred by Hmitation and some demand notices were not served 
upon the parties. J have not been satisfied, however, that the so-called illegalities 
have been made out. On many points relevant documents are not before me. 
There seems to be no clear finding cither on any of the points now characterised 
as illegalites. It is however unnecessary to go into this matter further as I am 
satisfied that the Division Bench decision is applicable to the case, in any event. 


The result is that these appeals should be allowed and tke suits dismissed with 
costs throughout. No leave. . 

V. S. —— Appeal allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 
Present :—Mr. Justice PANGHAPAKESA AYYAR. 

Simhadri Krishnamurthi .. Accused”. 

Criminal Procedure Code (V section Error of Assistant Sessions ing im acquittal 
diss" No chia te Caen” Cea fe ek i os e igh Court. 
‘Where owing to t error, there i ittal by the Assistant Sessions pit is : 
tent for the Sessions Ti nate a ae o the Hi Court under oe Criminal 
Procedure Code even h the Government has not filed an appeal against the acquittal under 
section 417 of the i Procedure Code. 

Case referred for the orders of the High Court under section 438, Criminal 
Procedure Code by the Sessions Judge, Guntur Division in his letter dated 17th 
November, 1950, in S. C. No. 38 of 1950, Assistant Sessions Judge’s Court of 
Tenali. 

Accused not represented. 

The Public Prosecutor (V. T. Rangaswami Ayangar) for State. 

The Court made the following 

ORDER.—I have perused the records and heard the learned Public Prosecutor. 
Nobody appears for the accused. No doubt there was an error committed by the 
learned ‘Assistant Sessions Judge, Tenali, as he himself has admitted when he took 
SO instead of 18 years, ag on an uncorrected copy of the Indian Penal 
Code in his office not ee SE the amendment in this respect in 1949) as the 
relevant age. So he took the girl’s consent to be valid and committed errors right 
along the line on that basis and acquitted the accused Simhadri Krishnamurthi 





- * Cr. R. G. No. 1561 of 1950. : a7th July, 1951. 
(Caso Referred No, 78 of 1950). ; 
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who was charged with kidnapping the girl Tulasamma from the custody of her 
lawful guardian with intent to marry her against her will. The learned Sessions 
Judge, Guntur, discovered this patent error on perusing the calendar in the case 
‘and after calling for the records and examining them, he has made this reference. 
The Government had not filed an appeal under section 417, Criminal Procedure 
Code and the aggrieved girl or her guardian has not filed a revision petition against 
the uittal, The learned Public Prosecutor drew my attention to the deci- 
sion of Somasundaram, J., in Eravadu and others v, The Stata} (Referred Case No, 22 
of 1950) wherein the learned Judge held that a reference by a District Magistrate 
under section 438, Criminal Procedure Code was not competent as his remedy was 
only by way of moving the State to file an appeal under section 417, Criminal Pro- 
cedure Code. Flere the referring officer is the Sessions Judge and not a District 
ee and it is certainly competent for him to refer this case to this Court 
under section 438, Criminal Procedure Code, as he is not the person expected to 
move the State to file an appeal under section 417, Criminal Procedue Code. 
So I accept the reference of he learned Sessions Judge and set aside the acquittal 
of Simhadri Krishnamurthi in S. C. No. 38 of 1950 by the Assistant Sessions 
Judge-of Tenali and direct the case to be tried afresh y the Sessicns Judg.;, Guntur 


V. S, — Reference accepted. Retrial ordered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—Mr. Jusriaz Raomava Rao. 


Mepatti Sambayya Petitionsr* 
v. 
The Official Receiver, Guntur and others .. Respondents, 
Provincial Insoloency Act (V of 1920) section 51 (1 on execution petition sending for the money 


wttached— Subsequent petifion against Money not received by Court before the dare 
Y the petition Prior order if tantamoxnts to reakisate af assets within the meaning of section 51 (1) of the 

The mere order on an execution petin ion sending for the moneys of the Judgment-debtor would 
not tantamount to an order realising c asscts within the meaning of sub-section (1) of section 51 of 
the Provincial Insolvency Act and therefore when a petition to adjudicate tae Judgment debtor. is 
date of the pection, the prior Coe a en monEY is not in fact received by the TS 
date of the petition, prior order sending for the moneys o judgment tor cannot have 
effect of bringing into operation the exception referred to in that sub-section. 

Petition under section 115 of Act V of 1908, praying that the.High Court will 
be pleased to revise the order of the District Munsiff Court, Guntur, in E, A. 
No. 357 of 1949 in O. S. No. 588 of 1948 dated goth July, 1949. 


A. V. Krishna Rao for Petitioner, 
N. Subrahmanyam for Respondents. 
The Court delivered the following 


JUDGMENT.—This case is thoroughly peg eae for the petitioner. Mr. Krishna 
Rao, however, has done his job neatly and fairly, 


The material facts are these, There was a suit filed by the petitioner before 
me on 16th September, 1948, and an attachment before ; dgment was then and 
there obtained by him. On end December, 1948, a decree followed and the 
Court made the attachment absolute. Then there was an execution petition filed 
on 7th December, 1948, against certain monty of the judgment-debtor lying to 
his credit with the I, L. T. D. Company at Guntur, The Court on gth December, 
1948, made an order in these terms ‘‘ send for ”, apparently a compendious expres- 
sion which the Court used for what might well have been “send for the money 
attached °, On 14th December, 1948, days after the order of the Court just 
mentioned, there was an insolvency petition presented against the judgment. 


1. (1950) 29 MLL.J. 774. 
*C. R. P. No. 1655 of 1949. gth March, rgsx, 
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debtor in this suit by a creditor of his. The question which arises for determina- 
tion is whether the order of gth December, 1948, has the effect of bringing into. 
operation the exception referred to in sub-section (1) of section 51 of the Provincial 
Insolvency Act. 

The question turns upon whether the amount which was sent for by the Court 
can be said to be in the nature of assets realised in the course of the execution with- 
in the meaning of sub-section (1) of section 51 of the Provincial Insolvency Act. 
That the money was not in fact received by the Court by-the date of tbe admission 
of the petition for adjudication of the judgment-debtor as an insolvent is not denied. 
What is urged is that according to the true meaning of the word “‘ realised’ in 
sub-section (1) of section 51, such receipt is unnecessary. It is argued that the 
order of gth December, 1948, is itself tantamount to realisation although there was 
not even receipt of the money by the Court pursuant to its order and prior to the 
date of the admission of the petition for insolvency of the judgment-debtor. I 
cannot agree with this contention. 


My attention has been drawn by the learned Advocate for the petitioner to 
three decisions, none of which really helps him. The first decision cited by him 
is Official Receiver v. Subbamma\. ‘That is a case of nothing done at all on the exec- 
cution petition before the date of the admission of the petition for insolvency.. That 
is a clear case and the only conclusion possible was that there was no realisation 
within the meaning of the-sub-section (1) of section 51 of the Provincial Insolvency 
Act. The next case referred to by the learned Advocate is Joolurt Guruvayya v. 
Official Receiver?. ‘There, there was receipt of the money prior to the date of the 

ission of the petition for insolvency. So also is the position on facts in Firm 
of Tekchand v. Official Assignes*, the only other case relied upon by the learned coun- 

The argument is not borne out by the decisions cited ; nor is there anything 
intelligible in legal principle or in the ordinary meaning of the words “‘ realised >” 
such as would render the mere order sending for the moneys of the judgment- 
debtor tantamount to an order realising the assets within the meaning of sub- 
secticn (1) of section 51 of the Provincial Insolvency Act. In the result, the civil 
revision petition fails and is dismissed with costs. 

V.S. — Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. P. V. RAJAMANNAR, Chief Jusñce AND MR. JUSTICE SOMASUNDARAM. 
Sishtla Janakirama Sastri and another , . «+ Appellants® 

a 
Jagani Gopalam and others l .. Respondents. 
Madras Estates Land Act (I of 1908), sections 3 (2) (d),(19) and 55—“‘Any inam vi s” in section 9 (2) 
(d)—Meaning—Definition aed village’ im sechon 3 eerie be i Ra Gi sige bs of “estats ”. 
It is well established thet “any inam village” in section g (2)(d) of the Madras Estates Land Act, 
means ‘“‘ a whole village granted in inam ”, and not anything less than a village, however big a part 
it may be of that village. The definitron of “ village ” in section 9 (19) of the Act cannot, be incor- 
into the definition of an “ estate” in section 3 (a) (d). Decision of Shahabuddin, J. in C.R.P. 


o. 1007 of 1942 overruled. Ramamoorthy v. Ammanna, (1950) 2 M.L.J. 442 and C.M.A. No. 584 
of 1944 reported as a foot-note in (1950) 2 M.L.J. 443, followed. 

When the terms of the grant are available, other documents are hot evidence as to the effect"of 
the grant, which must depend upon the language used in the instrument and the circumstances ‘of 
the grant itself. - 

On a construction of the grant under which the lands in suit .were held and a consi- 
deration of the circumstances it was held that the lands in suit were not situated in an estate as defined 
in section 3 (2) (d) of the Act and that the Revenue Courts had no jurisdiction to entertain the 
suits purported to be filed under section 55 of the Act. 





a L f: 1 M.L. J. 333. l g. A.I-R. 1931 Sind 164. 
--2.- (1941) 1 M.L.J. 405. => > > ECAR ER es ae 3 poner 
* S.A. Nos. 2203, 2204, 2205, 2206 and g20%0f1945 and agrd February, 1951. 


1G, R. P.-No. 1526 of 1945. 
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Appeals against the decree of the District Court, West Godavari, at Eluru 
in A. S. No. 329, etc., of 1944, preferred against the decree of the Court of the Deputy 
Collector, Eluru division in S. S. No. 37 etc., of 1941, etc. 


P. Somasundaram and G. Venkatarama Sastri for Appellants. 


K. Rajah Atyar, P. Satyanarayana Raju, M. B. Rama Sarma, V. V. Raghavan and. 
N. Rajeswara Rao for Respondents. 


The Judgment of the Court was delivered by 


The Chisf Justice. —These five second appeals arise out of five suits which were 
tried together and disposed of by a common judgment by the learned Deputy 
Collector of Eluru division. They were brought by persons who were in posses- 
sion of lands in the village of Idulakunta se damier, in Eluru taluk, West Gcda- 
vari district, against the appellants and others under section 55 of the Madras 
Estates Land Act praying that the defendants may be directed to execute pattas 
in their favour in acccrdance with the draft patta filed along with the plaint. The 
defendants resisted tae suits mainly on the ground that the revenue Court had no 
jurisdiction as the lands did not form part cf an estate within the meaning of that 
Act. Their plea was overruled and the Deputy Collector decreed the suits. The 
defendants preferred appeals to the District Judge of West Godavari who confirmed 
the decision of the Deputy Collector that the lands were situated in an estate. 
These second appeals by the defendants are against the decision of the District 
Judge. 


The main question for decision in these appeals is whether the lands in suit 
formed part of an estate as defined in the Madras Estates Land Act. The material’ 
statutory provisions in the Act relevant to this question are the following : 


“ Section 3 (2) (d) : ‘Estate’ means any inam village of which tbe grant has been made, con-- 
firmed or recognised by the British Government, notwithstandi that subsequent to the grant, the 
village has been partitioned among the grantees or the successors in title of the grantee or grantees.”™ 


Explanation GE eee by Madras Estates Land (Amendment) Act, 
Madras Act II of 1945) : 


“Where a t as an inam is expressed to be of a named village, the area which forms the 
subject-matter of the t shall be deemed to be an estate notwithstanding that it did not include 
certain lands i e vallage of that name which have already been granted on service or other tenure- 
or been for communal purpoecs”’. 





1945 


“Section 3 (19) : ‘ Village’ means any_local mE situated in or constituting an estate which is. 
designated as a vi in the revenue accounts and or which the revenue accounts are separately 
maintained by one or more karnams or which is now recognised by the Provincial Government or- 
may hereafter be declared by the Provincial Government for the purposes of this Act to be a village,. 
iad includes any hamlet or hamlets which may be attached thereto ”. 

It is well-established that any inam village in section 3 (2) (d) means “a whole 
village granted in inam ”, and not anything less than a village, however hig a part 
it may be of that village. 


The question, therefore, is whether the grant in favour of the a pellants’ 
predecessors-in-title which comprised the lands in suits was a grant of a whole 
village in inam. The learncd District Judge was not prepared to hold that the 
original grant in favour of the defendants’ predecessors was a grant of what was 
a whole village at thr time of the grant, but he held that the grant fell within the- 
definition in section 3 (2) (d) because subsequently and at the time of the institu-. 
tion of the suits the area granted as inam was designated as a separate village in 
the revenue accounts. He relied upon the definition of ‘ village’ in section 3 (19) 
and held, following the unreported decision of a learned Judge of this Court, Shahe- 
buddin, J., in C. R. P. Nos. 1007 to 1014 of 1942 that the expression “‘ inam village °” 
in section 3 (2) (d) must be read along with the definition of “ vi ? in sec-. 
-tion 3 (19) of the Act. : 
` The decision of Shahabuddin, J., has never been followed in this Court to our 
knowledge. On the other hand, the correctness of that decision has been doubted . 
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more than once and the decision of a Division Bench of this Court runs contrary 
to it. The reasoning of Shababuddin, J., is best expressed by the following 
extract from his judgment : i . i 
“ The word ‘ vi >in that clause (3) (2) (d) has naturally to be taken in the same sense which 
l has 


soctlon (19) an area asa village at the time of the Act or as 2 village 
at the time the question arises or which may hereafter be declared as a village by the Provincial 
Government, is a village for of this Act. It, therefore, a to me that what clause 
(2) (d) says is that any inam is recognised as a village in ent accounts as defined 
sub-section (19) of which the grant has been made, confirmed or recognised by the British Govern- 
ment, constitutes as ostate ......- It could not have been the intention of the Legislature that 


‘village’ mentioned in clause (d) of sub-section (2) to section g should bear a connotation different 
from that in sub-section (19) and if once the definition of ‘ village’ in sub-section (19) applies to 
clause (a? of sub-section (2) to section g, then the determination of the question whether a particular 
arca of inam land is an estate or not depends solely on whether that area at present comes within 
the definition of ‘ village’ in sub-section (19) irrespective of its character at the time of the grant.” 

The defects in this construction cf the expression “‘ village ” in section 3 (2) (d) 
are pointed out im detail by Raghava Rao, J., in Ramamurthi Sastri v. Ammanna’, 
oe is unnecessary to repeat them as we are in entire agreement with that learned 
Judge. ` l 

Though the decision of Shahabuddin, J., is not referred to by them, the deci- 
sion of Patanjali Sastri and Bell, JJ., in C. M. A. No. 584 of 1944 and C. M. A. No. 373 
of 1945 reported in as a foot-note to the case in Ramamurthi Sastri v. Ammanna’, 
goes against it. In that case what was granted originally was at the time of the 
grant a hamlet of an adjoining village ; but it came to be recognised subsequently 
as a separate village and treated as such in the revenue accounts, It was contended 
that as the grant comprised a local area which was recognised by the Government 
to be a village at the commencement of the Act the definition in section 3 2) (d) 
applied. But the learned Judges repelled the contention o ing that section 3 
(19) refers only to a village situated in or constituting an estate and : 

“ To import that definitian into sub-clause (d) to section 3 (2) which itself defines one category 
ofestates, would lead to repugnancy in the context.” 
With respect, we are in full agreement with the reasoning of Patanjali Sastri and 
Bell, JJ., and Raghava Rao, J. In our opinion the definition of “ vi 2 gn 
section 3 (19) cannot be incorporated into the definition of an ““ estate ” in sec- 
ne (2) (dì of the Act. The view of Shahabuddin, J., cannot be accepted as 
sound. 


The learned District Judge in view of the decision of Shahabuddin, J., which 
he followed considered it unnecessary to decide the other question whether the grant 
‘ even at its inception was of a whole vi as contended by the plaintiffs. In the 
view we have taken that the decision of Shahabuddin, J., was erroncous, it is now 
necessary to decide that question, 


The terms of the original grant are available to us as the sanad granted to the 
ancestors of the defendants has been produced (Exhibit D-1). It runs as follows: 

“ Bhudana dharma Sasana Patrika (deed of gift in respect of land) executed and delivered in 
ee ee Suddah of the current year 
Dhara lano) ia favor of Sishtla Narasimha Garu by Jagannatha Rayanim Garu fasli 1165. 

Eedulakuntapalem, hamlet of Kupparu relating to Haveli Ellore taluk-tank, 4 Khattiss and land 
Se en a e tank wherein’ wor l aon aed oa by a tn l a 
thandrika of 12 khatties has been granted to you, in the name of God Sri Rama, as a Sarva Agraharam. 


Therefore, growing crops therein every year you ma enjoy the produce therem ever. You may 
enjoy the produce thereof hereditarily from son to gran and so on and live happily ”, 

There can be no doubt that when the terms of the grant are available other 
documents are not evidence as to the effect of the grant, which must depend upon 
the language used in th instrument and the circumstances of the grant itself. (Sse 
the Secretary of State for India v. Srinivasachariar* and Sankaranarayana Pillayan v, 
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H. R. E. Board, Madras). The language of the t—we have perused the Telugu 
original also—leaves no room for doubt, and ae age no hesitation in finding that 
the grant was not of a whole Yee It is quite clear that the main village is 
Mup . Eedulakuntapalem is described as a hamlet (Sivaru). This means 
that Eedulakuntapalem was not itself a separate eee grant is described 
to be of a “ lka of 12 khattiss °. The word “ ka” appears to us to 
be very signifi t. Itis derived from the Sanskrit word “‘ khandam ” which means 
““a piece” or “ʻa . The Judicial Committee accepted the meaning of the 
expression “‘khandrika’’ given to it in Maclean’s Man of the Administration 
in the Madras Presidency, Vol. III, as: 

“ A block of land granted as inam, less than a village, but much larger than an ordinary inam.” 
(The Secretary of Stats for India in Council v. Malla)ya*.) 

According to Wilson’s Glossary ‘ khandrika’ is | 

“an allotment of privilege land not exceeding four or five khattiss, or from %0 to 70 acres ; 
it may be either rent free or subject to quit rent.” \ 

It is impossible to hold, having regard to the description of Eedulakuntapalem 
AAR ee Ae and the deception of the area granted as “‘ khandrika’’? that the 
original grant comprised a whole village. 

In the case already referred to in another connection, decided b Patanjali 
Sastri and Bell, [J., the subject-matter of the grant was described as Patha Pentapadu, 
hamlet of Pentapadu village. This description was held to clearly show that what 
was granted as inam was not a whole village but only a portion of the village. In 
the other case decided by Raghava Rao, J. ( | Sastri v. Ammanna®), the 
grant was of a hamlet adjoi a main Naa a and the learned Ju came to 
a similar conclusion that it could not be deemed to be a grant of a whole village. 


Our attention was drawn to an unreported decision of Pancha Sastri, J.» 
in C. R. P. Nos. 593 to 6or of 1947 dealt with a grant ofa © chandrika ” and the 
learned Judge held that the “ khandrika ” was not at the time of the grant a sepa- 
rate village but was only a part of the main village. 

As the language of the original grant is clear and does not admit of any ambi- 
guity, we do not think much useful purpose will be served by an elaborate discus-' 
sion of the subsequent documents. Though there are some documents in which 
the Eedulakuntapalem has been treated as a separate village without 
reference to Mupparru village, there are other documents of great probative value 
which confirm c view taken by us of the original grant. There is a _farmana of 
the year 1791 from one William Warren, acting evidently on behalf of the East 
India Company, addressed to the Circar Servants and Haveli servants of Paragana 
Haveli, Ellore taluk. In this the grant is described as: 

“ A khandrika of 12 bhatties consisting of tank of 4 khattiss and land of 8 khatties all round the tank, 
‘wherein wet cultivation is carried on by transplantation in the hamlet, Eedulakuntapalem Mourije 
Mupparru.......... i 
This description does not carry us any further than the original grant itself. 

The extract from the inam fair register relating to the t in question is 
Exhibit P-26 but there is nothing in any of the columns on which much reliance 
could be placed by the respondents. The heading is : 

““ Register of Inams in the village of Idulagunta Agraharam in the taluk of Ellore, in the district 
of Godavari.” l 
This cannot in any way affect the scope or character of the original grant. 


As a co uence of the grant to the appellants’ ancestors of a fairly large 
block of land which had a defined identity a a hamlet, it is not surprising that 
there should be separate chittas and other revenue papers. Exhibits P-2g and 
P-23 (a) are two such faisala chittas for the years 1842-43 and 1850-51. On the same 
ground we find a separate entry of Eedulakuntapalem Agraharam in the register 
a ISU 
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of inams (Exhibit P-26 already referred to and Exhibit P-24 of 1860 and Exhibit .. ` 


P-25 of 1885). It is common und that in or about 1911 a special triune officer ` 
was appointed for the Petula esate village and thereafter the village was 
recognised as a revenue village. It is, therefore, unnecessary to refer to the docu- 
ments subsequent to 1911. Nor is it necessary to refer to the document filed on 
behalf of the respondents, documents to which the appellants or their predecessors 
were parties in which Eedulakuntapalem is described as a village without reference 
to the main village Mupparru. 


On the other hand, there are “public documents of great value” which unmis- - 
takably lead to the inference that Eedulakuntapalem until the beginning of this .. 
century was being treated as fa of the village of Mupparru though, of course, 
it was treated as inam. In ibit D-12, the tracing from a map prepared in 
the survey of 1863 in Exhibit D an extract from the survey and settlement regis- 
ter of Mupparru village of the year 1866, the area covered by the grant in qucs- 
tion was shown as covered by survey number 339 in the village of Mupparru. 
Again, in Exhibit D-7, a plan of Mupparru, prepared at the re-survey of 1894 and 
Exhibit D-5 oy. and settlement register of that village prepared in 1902 the 
area of the grant is shown as a part of Mupparru village. It is on a consideration 
of these documents that the learned District Judge remarked : 


Earn kk ta eed it might have to be conceded in favour of the landlords that down to 1go% 
since the inam was treated as a survey number of Mupparru village, it could not be said that Idula- 
gunta was treated as a separate village by itself.” 

Mr. Rajah Aiyar for the plaintiffs- ndents tried to find an argument 
on the mention of the word “ haveli ” which qualifies Ellore in the original grant. 
He suggested that Mupparru was a “‘ haveli” village, that is, Government Mas 
and Eedulakuntapalem which was granted to the appellants’ ancestors by the 


gamindar must have been a separate village belonging to the zamindar. There 
is no basis in fact for this tion. The word “ haveli’” does not necessarily 
mean that Mupparru was a Government village, that is, a village in the possession 
of the East India Company, We find from Wilson’s Glossary that vi for- 


merly retained under the management of the officers of the Nawab of the Carnatic 
were generally known as “‘haveli’”? villages. There is nothing in the original 
grant to support the inference that the grantor owned the hamlet but did not own 
the main village and, therefore, the hamlet had a separate existence as an entire 


Mr. Rajah Aiyar referred us to the recent decision of the Privy Council in 
Krishnaswami Aipangar v. Perumal Goundan!. That case related to a grant by the 
British Government in 1895. It was a t of what was regarded as an entire 
village at the time. There was evidence that the village so granted had once formed 
part of a village. Their Lordships pointed out that in 1895 the Govern- 
ment granted on inam tenure the whole village, that is: 

“ The whole village which for the past 100 years had been recognised as an inam village ” 
and that the important fact was that the grant comprised the whole of what was 
then regarded as an inam village. We fail to see how the decision on such facts 


can be of any help to decide the question before us which must be decided on the 
construction of the terms of the original grant, Exhibit D-1.¢ 


We find in conclusion that the lands in the suits are not situated in an estate 
as defined in section 3 (2) (d) of the Madras Estates Land Act and the revenue 
Court had no jurisdiction to entertain the suits which purported to have been 
instituted under section 55 of that Act. € 


The second appeals are allowed and the suits dismissed with costs throughout. 


C. R. P.. No. 1526 of 1945.—This revision petition arises out of a suit filed by 
the landlords in ejectment in the Court of the District Munsif of Eluru and 
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Telates to lands comprised in the same grant as we have dealt with in the above 
second appeals. The plaint was returned for presentation to the Revenue Court 
on the ground that the lands were situated in an estate. Now that we have held 
that this view is wrong the Givil Court would have jurisdiction to entertain the 
suit. 

The order of the learned District Judge is hereby set aside and the suit is re- 
manded to the District Munsif, Eluru, to be tried and Saa of according to 
law. The costs of the revision petition will abide the result of the suit. 


V. 5. —— Appeals and Petition allowsd. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. P. V. Rajamannar, Chisf Justice AND Mr. JUSTICE SATYA- 
NARAYANA Rao. 


The Narasaraopeta Electric Corporation, Limited, by its Managing 


- 


Director V. V. Sastri .. Petitionsr* 
OD 

The State of Madras represented by the Secretary, Public Works 

Department, Madras .. Respondent. 

Mad Undartaki sitie) Act (XLII eee ETT 
Subpact-meatter of Act tf emir On pibas birip, Cini 1 Pee Item 33 of tin T the 
dule VI, India Act, 1935—Assent under section 299 Government of India Act and Certifeats 
wader Article 31 (6). the Constitution of India (1950)}—Effe of “‘ citizen”? wader Article 5, 
g@litled to tavoks 19 of the Constitution of India (1950). 


The subject-matter of the Madras Electricity Supply Undertakings (Acqui 1949» 
is the acquisition of undertakings supplying electricity. Ucayali cee 
under the powers conferred by this Act some of the companies who happen to be licensees may be 
deprived of part of the business, But it cannot be said that the subject-matter of the Act is “ Co, 

ions ” within the exclusive jurisdiction of the Central Legislative List, Schedule VII List I, 
tem 33, under the Government of India Act, 1935. The impugned Act in no way affects the 
capacity or status of the company. It does not alter its constitution. It takes away only part of 
the business. The Act falls under “ Electricity ” in the Concurrent List, List IU, Item 31. Accord- 
ingly the impugned Act is intra vires the Provincial Legislature. 

As the Act was certified by the President under Article g1 (6) of the Constitution of India, 1950 
it-will not be open to the companies objecting to the acquisition of their ing to urge any 
grounds based on the assumption that the impugned Act contravened the provisions of Article 31 (2) 
of the Constitution, 1950 or section 299 (2) of the Government of India Act, 1995 (¢.g., that j 
compensation was not Provided or that Legislature can provide for acquisition only for a public 
purpose). 

Nor can it be said that the impugned Act takes away the fumdamentlal ri t recognised and 
conferred by Article 19 (1) ds caused a a inasionlea applies “only to citizens” 
and a company incorporated under the Indian Companies ocs not satisfy the requirements of 
the definition of “ citizen ” in Article 5 and cannot invoke Article 19. 

A may acquire subject to reasonable restrictions which may be imposed legislation 
iade Aride 19. (5). But all this is subject to the overriding power of cates Gene ne 
Aree Grete e931. The impugned Act is not inconsistent with the fun tal rights enume- 

in Part IL of the Constitution. 


The power conferred by the Act on the Government to appoint an accredited repr tative 
where the shareholders fail to appoint one deprives altogether the rights of the compeny and ihe 
directors and is invalid. - 

Rule 19 under the Act co ing the liquidation and windi of the cam whoee under- 
taking is taken over is BE E PE PA aes or the ar p R 

Section 15 of the Act terminating the managing cy agreements can be construed as restrict-- 
ee a by the licence and no more and there is no. 
necessity to hold that section 15 also is invalid. > 

Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a Writ of Mandamus or other appropriate 
writ, or directions directing the State of Madras the respondent herein, restraini 
it from taking over the undertaking of the Narasaraopeta Electric Corporation, 
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Limited, Guntur, and the licence under the Narasaraopeta Electric Licence 1936, 
in pursuance of G. O. Misc. No. 3496, dated 18th September, 1950. 


C. V. Dikshitulu, N. Rajeswara Rao and K. V. R. Sarma for Petitioner in C.M.P. 
No. 975 of 1951. 


D. Narasaraju, K. P. Krishnamurthi and A. Krishnaswana for Petitioner in C.M.P. 
No. 4697 of 1951. 


The Advocate-General (V. K. Thirwomkatachari) instructed by Vapa P. Sarathi 
for State Counsel (John and ) on behalf of the State. 


The Order of the Court was made by 


Satyanarayana Rao, 7.—These two petitions raise the question of the validi 

of the Madras Electricity Supply Undertakings (Acquisition) Act, 1949 (Act XLII 
of 1949) (hereinafter called the impugned Act) and they were therefore heard 
together. In C. M. P. No. 975 of 1951 the petitioner is the Narasaraopeta Electric 
Corporation, Ltd., by its managing director V. V. Sastry and the company was 
incorporated under the Indian Gompanies Act. The petitioner in é: M. P. 
No. 4697 af 1951 is the Rajahmundry Electric Supply EEA Ltd., by its 
Vice-Chairman, Appana Rangarao and this company was also incorporated 
under the Indian Companies Act. The petitioners in both the petitions obtained 
licences for the supply of electricity under the provisions of the Îndian Electricity 
Act, 1910. The memorandum of association of the two companies authorised 
each company not only to carry on the business of electricity supply but also seve- 
ral other objects enabling the company to carry on trade or business of various 
kinds. In G. O. No. Misc. 3496, dated 18th September, 1950, the Government 
issued a notification under section 4 (1) of the Act d j t the undertaking 
of the Narasaraopeta Electric Corporation under the licence shall vest in the Govern- 
ment of the State of Madras from 25th January, 1951 and called upon the Corpora- 
tion to appoint an accredited representative under section 8 of the Act and also 
to submit inventories and all other particulars required under section 17 of the 
Act. A similar notification dated 2nd September, 1950, under section 4 (1) of 
the Act was issued 2) the Government in respect of the Rajahmundry Electric 
Supply Corporation, Ltd., also fixing the date of vesting. In the first o the peti- 
tions the petitioner prayed for the issue of a Writ of Mandamus or other appro» 
priate writ or directions restraining the State of Madras from taking over the 
undertaking in pursuance of the notification. The relief in the second petition is 
for the issue of a writ of certiorari or other appropriate writ calling for the records 
and quashing the orders of the Government issued under section 4 (1) of the 
Act. The grounds on which the notification is impugned are substantially the 
game in both the petitions. ; 


The contentions raised are : 
(1) that the Act is beyond the legislative power of the Provincial Legislature as it is in subs- 


tance and in effect a law in respect of companies which is within the exclusive jurisdiction of the 


Central Legislature ; 
(2) that the Act offends section 299 (2) of the Government of India Act, 1935 and the funda- 
mental rights recognised and guaranteed under Articles 19 (1) (f) and g1 of the Constitution ; and 
(3) that even if the whole of the Act is not void, at least some of its provisions are invalid. 


It was faintly argued that the impugned Act is inconsistent with Article 1 
of the Constitution ; but the argument was not elaborated and pursued aad 
therefore may be left out of consideration. 


‘I shall now proceed: to consider the first contention. The imp ed Act 
was enacted at a time when the Government of India Act, 1935, as modified and 
adapted by the Indian Independence Act, 1947 and the Indian Provisional Consti- 
tution er, 1947, were in force. The competence, therefore, of the Provincial 
Legislature to enact the Act must be decided by reference to the provisions of the 
Government of India Act, 1935. The Indian Electricity Act, 1910, enacted the 
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law relating to supply and use of electrical energy in India by individuals or Cor- 
porations under a licence obtained from the Local Government. As part of the 
post-war reconstruction and development schemes, the Central Government 
decided in 1947 to develop electricity in India on a regional basis and as there 
was no co-ordinated system of development of electricity in India, it was decided 
to introduce what is known as the “grid system’? which came into vogue in the 
United pra ine under the Electricity Act, 1926. The need for extending the 
benefits of electricity to semi-urban and rural areas in an efficient and economic 
manner was also felt ; but it was found that the Electricity Act of 1910 was wholly 
inadequate to achieve the object and legislative power was needed to link together 
-under one control electrical development in the country. With this object in view, 
the Electric Supply Act of 1948 (Act LIV of 1948) was placed on the Statute Book 
in September, 1948, its main object being to constitute a central electricity authority 
and to enable the Provincial Governments to constitute electricity boards. The 
powers and duties of these boards were defined by the Act. In 1949, the Govern- 
ment of Madras felt that the supply of electricity should be nationalised in order 
to ensure supply to other areas and also to extend the benefit of the electric power 
to rural areas for agricultural and other purposes. The result was the passing 
of the Madras Electricity Supply Undertakings (Acquisition) Act (Madras Act 
XLIII of 1949) which is now impugned as invalid. It received the assent of the 
Governor-General on a ee 1950 and after the Constitution came into 
force, was also certified by the President under Article 31 (6) of the Constitution. 


The Act applies to all undertakings of licensees whether they belong to indivi- 
dual owners or ais or corporations or companies or local authorities. Section 4 
of the Act empowers the Government to take over any undertaking by order in 
writing declaring that the undertaking shall vest in the Government on a specified 
date which should not however be earlier than four months from the date of the 
declaration. The Government is given the power to postpone the date of vest- 
ing from time to time. Section 5 provides for the compensation payable to a 
licensee who is not a local authority. The basis of compensation is divided into 
three classes, A, B and C and option is given under section g to the accredited repre- 
sentative of the undertaking to choose any one of the three basis of compensation. 
Under basis (A) the compensation payable is 20 times the average net annual profit 
of the undertaking during a period of five years preceding the vesting date. Basis (B) 
fixes the Compensation on the aggregate value of the shares of the company consti- 
tuting the share capital of the undertaking reckoned in the manner laid down in 
section 5: Under basis (C) compensation is calculated on the book value of the 
assets of the und ing computed in the manner indicated in sub-section (3) of 
section 5. I have avoided the details as they are not relevant. Section 6 a the 
Act provides for the payment of compensation and the manner of determining 
it where the licensee is a local authority. Section 7 provides for the vesting of 
rights and liabilities of the undertaking in the Government in cases where the 
compensation is payable in respect of an undertaking under basis (A) or basis (B) 
and sub-section (2) to section 7 provides for the vesting of the properties and lia- 
bilities if compensation is payable under basis (C). Section 8 of the Act requires 
that in cases where the licensee is not a local authority within three months of the 
Say of an order under section 4 (1), intimating the vesting date, the licensee 
should appoint an individual as an accredited representative in connection with 
the handi ee 
Government and performing on of the licensee the functions specified in 
the Act. Ifthe licensee is a company, however, under sub-section (2) to section 8, 
the accredited representative is required to be appointed by the shareholders of 
the company at a meeting specially convened for the purpose. Power is conferred 
upon the Government to appoint an accredited representative if the licensee fails 
to appoint an accredited representative within the time specified. The accredited 
representative may be removed for causes specified in sub-section (4) to section 8 
and the remuneration is payable to him from the compensation deposited under 
the Act. Under sub-section (6) of section 8 all assurances conveyed, and all state- 
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ments made, by such representative shall be binding on the licensee. Section 10 
empowers the Coseran to deduct from the compensation payable to the licensee 
under the Act the loss incurred ra by reason of certain transactions which are 
not bona fids and effected after 1st October, 1947. Section 11 deals with the deduc- 
tions from the compensation and section 15 relates to the termination of managing 
agency agreements between the licensee and the managing agent or managing 
director. Section 16 provides for the termination by the Government of the services 
of the existing staff after giving notice and section 17 relates to inventories to be 
prepared and section 18 confers power on any officer or servant authorised by the 
Government in that behalf to enter upon any land or premises in the possession of 
the licensee to make a survey or examination or investigation for the puso of 
the Act after giving due notice. Section 19 deals with the penalties and section 20 
is a special provision relating to offences by corporations. Section 21 is the usual 
clause protecting persons acting in good faith under the Act or under any rule 
or order made thereunder. Section 22 provides for the rule-making power and 
sections 23 and 24 provide for certain formal matters. There are two schedules 
to the Act, one relating to calculation of net profits under section 5 (1) and other 
details and the other dealing with certain deductions and the method of calculating 
them. Ihave given the general scheme and the purposes of the Act to better appre- 
ciate the arguments advanced. ~ 


Under the Government of India Act, 1935, the power to make laws with respect 
to corporations is conferred on the Federal Legislature as is evident from Item 33 
of List I, Federal Legislative List which is in these terms: 

‘* Corporatio that is to say, the inco tion, regulation and winding- trading 
corporations, includi banking, cranes and al corporations, Bae ost eo 
tions, owned or by a Federated State and ing on business only within that State or 
pas ane a societies, and of corporations, whether trading. or not, with objects not confined to 
one nit. 

“ Electricity ” is in the Concurrent List, List g and is Item g1. The short but a 
difficult question to decide is, is the impugned Act a law with ect to electricity 
or a law with respect to corporations. If the latter, undoubtedly, the Provincial 
Legislature has no power to enact the law and the impugned Act must be declared 
ulira vires of the Provincial Legislature. If the earner: die impugned Act must be 
upheld. 


It is in my opinion wise to bear in mind and to adhere to the note of warning 
sounded by Sir Montague Smith in the judgment of the Judicial Committee in The 
Citizens Insurance Company of Canada v. Parsons! and repeated by Viscount Haldane, 
L.C., in John Deere Plow Company, Lid. v. Wharton®, that while discharging the difficult 
duty of arriving at a anial construction of the language of the sections relating 
to constitution to confine oneself to the interpretation of the particular provisions 
in the Statute on which the decision depends. Section 100 of the Government 
of India Act, 1935, defines the powers of the Federal and Provincial Legislatures : 

“With respect to any of the matters enumerated in List I (Federal Legislative i 
(Provincial Lepulative Lit) and List Til (Concusreat Legislative Tae” E 
The employed is, it may be noted, “‘ with respect to any of the matters 
enumerated.” In the British North America Act, the expression used is “‘ in relation 
to all matters.” The language of the Government ‘of India Act is analogous to 
the employed in section 51 of the Commonwealth of Australia Consti- 
tution Act where also the expression ‘‘ with ect to”’ occurs. Notwithstanding 
this difference in language, the meaning of both the expressions is, in my opinion, 
not materially different. The matter enumerated in Item 39 of the Fed 
lative List, List I of the VII schedule to the Government of India Act, is ‘‘ Corpo- 
rations, that is to say, the incorporation, regulation and winding-up of trading 
corporation, etc.” The subject-matter, therefore, is “ corporations ” in Item 33 
of List I and “ Electricity”? in Item gr of the Concurrent List and these are the 
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Legislative subject-matters with which we are concerned. The consequential 
effects of legislation are not the same as the legislative subject-matter. A legislation 
may have many results but in order to determine the subject-matter of legislation, 
one has to look at its true nature and character not its ultimate effect—vide 
Russell v. Ths Queen’. In other words, as has been repeatedly laid down, the pith 
and substance of the enactment must be considered to determine the nature and 
character of its subject-matter. It is impossible to conceive of a legislation which 
does not in some manner trench upon other fields reserved for a different Legislature. 
In other words every legislation has got a double t, t.6., from one aspect and 
for one purpose the legislation may fall under one head but for another purpose 
and in another aspect, it may be possible to treat it as falling under a different 
head. The solution in such cases in order to arrive at and determine the category 
under which it falls is to have regard to the true nature and character of the 
legislation in the particular instance to ascertain the class or subject to which it 
legitimately belongs and this is the pith and substance of it. To illustrate the 
difficulty in drawing the line and the correct approach to the problem, I am tempted 
to quote the observation of Higgins, J., in Hi , Parker & Co. Propristary, Limited 
v. Moorehead’ : 

‘“ Now how are we to determine what is the subject of any law of any Legislation, when two 
or more things that might be subjects of legislation are mentioned in it? The mere fact of 
mentioning corporation in these sections s and 8 does not necemarily make them a law ‘ with 
respect to’ on the subject of corporations. Ifa Licensiog Act provides that the Licensing Court 
shall not transfer the licence of a wife to ber husband umless the husband be approved 
by the Court as a holder of a licenc., we should not call it legislation ‘ with respect tb’ marriage 
or of marital relations. If an act provides that every marriage shall be celebrated in the presence 
of two witnesses of full age, and shall be'registered, we should not call it legislation ‘with respect 
to’ witnesses, or ‘with respect to’ infancy or ‘with respect to’ registration.” The first js a law 
‘with respect to’ dealing im intoxicating liquors; the second is a law ‘with respect to’ 
marriage. To use tHeiwords ofthe Privy Camel a Ruel v. Reg', we must find what is ‘ the 

i matter dealt with.’ We must find ‘the true nature and character Of the legis- 
inten a carcass under discussion. .... in order to ascertain the class of subject 
to which it really belongs ’.” 

Is this a law substantially with respect to corporations, or is it a law substantially 
with t to trade? The di teeta of trade combination is “the primary 
matter dealt with”’ (to use the p of Russell v. Reg.t). As Lord Watson said 
during the argument of Attornsy-Gensral for Ontario v. Attorney-General for Quebsc?, 

“ that which it ’ (the Act) accomplished, and that which is its main obj to accomplish, 
is the object of the Statute (as dütogubhed from the motives which infl the Legislature).”’ 
In that case, one of the questions for consideration was whether the Commonwealth 
Parliament was within its powers in enacting sections 5 and 8 of the Australian 
Industries Preservation Act, 1906, which undoubtedly interfered with the domestic 
trade in a State. It was claimed on behalf of the Commonwealth Parliament that 
it had such a power under placitum 20 of section 51 of the Commonwealth of 
Australia Constitution Act which is as follows :— 

“Foreign corporations, and trading or financial corporations formed within the limits of the 
Commonwealth.” i 
It was held that this power did not carry with it a power to legislate so as to inter- 
fere with the internal trade and commerce of the Sie Sections 5 and 8 of the 
Australian Industries Preservation Act, 1996, prohibited a foreign corporation or 
trading or financial corporation formed within the Commonwealth from making 
or entering into contracts or engaging in or continuing in combination with a 
view to restrain trade or commerce within the Commonwealth to the detriment 
of the public or with intent to destroy or ule by means of unfair competition an 
Aus industry the preservation of which is aan to the Commonweal 
and also prevented such Corporations from acquiring monopolies. As pointed 
out by Griffith, C.J., in Huddart, Parker and Co. Proprietary, Ltd. v. Moorehsad®, it is 
necessary to distinguish between acts which are ulira vires of a corporation and acts 
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which, though otherwise within the powers of a corporation, are prohibited by 
positive law. The result in either case is undoubtedly to prevent the corporation 
from effectually doing the act. But although the effect 1s identical, the cause is 
quite different. In one case there is no capacity in the corporation to enter into 
contracts relating to particular subject-matters because it is beyond its powers. In 
the other case, though it is within its powers, it is a thing which the law prohibits 
the corporation from entering into. At page 353 Griffith, C.J., says: 

“ The denial of capacity to the corporation to enter into contracts relating to the subject-matter 

of domestic trade o the’ ¢ ticular branch of that trade may rest with the Commonwealth. But 
the conditions i e validity of a centract relating to subject-matter rests with the Legis 
lature having control of that subject-matter which, in the case of domestic trade, is the State Legisla- 
ture. The importance of this distinction is apparent when it is remembered that a particular intent 
is an element of the offences cieated by sections 5 and 8. The entering into the contracts or combi- 
nations spccified without that intent is not prohibited. The sections, therefore, are not directed to 
the capacity of the corporation, which is assumed, but to their behaviour while acting within their 
Capacity.” 
The subject-matter of Item 33 in the Federal List can only be interpreted as confined 
to the incorporation and the capacity and status of the companies or corporations 
and must be limited to the manner in which a corporation may be brought into 
existence and how its business is to be conducted and how it should be dissolved. 
The Indian Companies Act provides for these matters. The Constitution, the 
management and the winding up of the companies are within the purview of this 
item. The company may carry on any business which is within the objects of 
the memorandum of association, t.s., within its capacity but a State islature 
may under the appropriate item impose restrictions ing the method or the 
manner in which a particular business or businesses should be conducted. It 
might impose restrictions regarding licences in respect of particular businesses, 
may acquire part of the business and may provide for various other matters relating 
to its activities. ‘The activities and the Kaenon and the business of a Gorporation 
are outside its constitution and management and therefore not within the exclusive 
legislative power of the Central Legislature, Under this item the Federal Legis- 
lature has power to create, protect and destroy an artificial person but the power 
does not extend to its functions and activities. The law with respect to corpo- 
rations, therefore, must be a law on the subject of corporations. 


Mr. Narasaraju, the learned Advocate for one of the petitioners, relied upon 
the decisions of the Judicial Committee which dealt with the Constitution of Canada 
under the British North America Act, 1867. Under section g1 of that Act, the 
Parliament of Canada has the power to make laws for the peace, order and good 

vernment of Canada in relation to all matters not assigned exclusively to the 
POENT of the Provinces. Section 91 gives a list of the matters which are within 
the exclusive legislative authority of the Parliament of Canada. Item 2 of the 
list relates to ‘‘ the regulation of trade and commerce ”. Section 92 enumerates 
the subjects which are within the exclusive power of the Provincial Legislature 
and item 11 relates to ‘‘incorporation of companies with provincial objects.” 
There is no express power conferred upon the Parliament of Canada to make laws 
in relation to corporations or companies with extra-provincial objects. It has 
been decided as early as 1881 in the Citizens Insurance Company of Canada v. Parsons} 
that Parliament has the authority to incorporate companies for inter-provincial 
objects under the general power conferred upon the Parliament in relation to all 
matters not coming within the class of subjects assigned exclusively to the Legisla- 
tures of the Provinces. This power, however, adek power to regulate trade and 
commerce under item 2 of section g1 do not carry with it the exclusive right to 
regulate the contracts of such corporations in respect of matters within the Provinces. 

The words ‘‘ regulation of trade and commerce”’ have been so interpreted 
as to.confer ón the Dominion Parliament the power to make political arrangements 
in regard to trade which requires the sanction of Parliament, regulation of trade 
in matters: of inter-provincial concern and perhaps also a general regulation of 
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trade affecting the whole Dominion. This decision was considered and the 
principles enunciated therein have been followed and applied in later cases by the 
| Judicial Committee. 


The scheme of distribution of the powers between the Dominion and the 
Provincial Legislatures as regards the incorporated companies came up for 
consideration before the Judicial Committee in John Deere Plow Company v. Wharton}. 
In that case a Provincial Legislature passed an Act prohibiting companies which 
have not been incorporated in the Province from taking proceedings in the Courts 
of the Province in respect of contracts made within the Province and also imposed 
penalties if the company carried on business in the Province without obtaining 
a licence. The question that had to be determined was whether the particular 
Icgislation in the Province was valid under the British North America het The 
power of the Legislature to make laws in relation to matters in Item.11 of section 92, 
viz., “ incorporation of companies with provincial objects ” cannot extend to a Domi- 
nion company, the objects of which were extra-provincial. The Parliament of 
Canada, as laid down in the Citizens Insurance Company of Canada v. Parsons? had the 
undoubted power under the subject ‘“‘ regulation of trade and commerce,” to 
prescribe the limitations on the powers of companies the objects of which extend 
to the entire Dominion and the Provinces can only legislate without depriving a 
Dominion company of its status and powers whites were conferred upon it by a 
Dominion islation. As observed by Viscount Haldane, L.C., at pages 340 
and 341 of John Deere Plow Co. v. Whartont. 


“ They do not desire to be understood as mage ceting that because the status of a Dominion 
company enables it to trade in a province and thereby confers on it civil rights to some extent, 
the power to regulate trade and commerce can be exercised in such a way as to trench, in the 
case of such companies, on the exclus ve jurisdiction of the Provincial Legislatures over civil rights 
in general. No doubt this jurisdiction would conflict with that of the Province if civil rights were 
to be read as an expression of unlimited scope. But, as has already been pointed out the expression 
must be construed consistently with various powe1s conferred by sections g1 and 92, which restrict 
its literal sco It is enough for the present purposes to say that the Province cannot legislate so as 
to deprive a Dominion company of its status and powers. This does not mean that these powers can 
be exercised in contravention of the Jaws of the Province restricting the rights of the public in the 
Province generally. What it does mean is that the status and powersofa Dominion company as 
such cannot be destroyed by Provincial Legislation. This co on appears to their Lo i 
to be in full harmony with what was laid down by the Board in Citigear Insurance Company of 
Canada v. Parsons’, Colonial Buniding and Investment Association v. Attormey-Gensral for Quebec* and Bank 
of Toronto v. Lambe*.” 


It was held that the law of the Province requiring the company to obtain a Provin- 
cial licence and to register it in the Province as a condition of exercising its powers 
conferred upon it by the Dominion Legislation was invalid and inoperative. The 
Provincial PEE in that case affected the status and corporate capacity of 
a Dominion Gompany and the powers which such status and capacity carried with it. 
The peculiar position of the Canadian Parliament in respect of companies is that 
it possesses not only the Ta to incorporate but also the authority to legislate 
es the powers of those companies, under section 91, item 2, *‘ regulation of 
trade and commerce.” Any provincial law therefore which trenches upon such 
power is undoubtedly invalid. To the same effect is the decision in Great West 
Saddlery Company Limited v. King’. ‘There also a company was incorporated under 
the Dominion law with power to trade in any Province. A Provincial law required 
that such companies should not carry on their business of trading in the Province 
unless registered or licensed therein. The legislation of the Province was held 
invalid and ultra vires. Viscount Haldane, LE. states the position at page 100 
in these words : 

“ If therefore in legislating for the mcorporation of companies undei Dominion law and 
invalidly endowing them with powers, the Dominion Parliament has by necessary implication 
given these companies a status which enables them to exercise these powers in the Provinces, 
cannot be interfered with by any Provincial law in such a fashion as to derogate fiom their tatus 
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2. jia: ee Cases 96. 5. et 2 App. Cases 91. 
g. (1883) 9 App. Gases 157. 





37 i 


284 THE MADRAS LAW JOURNAL REPORTS. [1951 


‘and their consequent capacities, or, as the result of this restriction, to prevent them from exer- 
cising the powers conferred on them by Dominion law. Their Lordships, however, observed that 
when a company has been incorporated by the Dominion Government with powers to trade in, 
any Province it may nonetheless consistently with the general scheme, be subject to Provincial 
laws of ES application, such as laws imposing taxes, or relating to mortmain, or even 
requiring licences for certain purposes or as to the of contract ; but they were careful not 
to say that the sanctions by which such Provineial laws might be enforced could validly be so 

directed by the Provincial islatures as indirectly to sterilize or even to effect, if the local laws 
were not obeyed, the destruction of the capacities and powers which the Dominion had validly 
conferred. To have said so would have been to misread the scheme of the British North America 
Act, which is one that establishes interlacing and independent legislative authorities. Within the 
spheres allotted to them by the Act, the omin ian and the Piovinces are rendered on general 
Principle co-ordinate Governments. As a cons¢quence, where one has leculative power the other 

has not, speaking broadly, the capacity to pass laws which will interfere with its exercise. What 
cannot be done directly cannot be dane indirectly. This is a principle which has to be kept 
Closely in view in testing the validity of the Provincia: Legislaton under consideration as aflecting 
Dominion companies.” 

In peaches los Maattoba v. Attorney-General for Canada1,the Judicial Committee 

had to consider the validity of a Provincial law which prohibited the Dominion 

company from selling their own shares within the Province without the consent of 
the Provincial Commissioner or Board. In the light of the decisions already 

referred to it was held by Viscount Sumner that the Provincial law affected 

the status and capacity conferred on the companies by Dominion Legislation and it 

was ultra vires. It was observed at page 266 as follows: 

“An artificial perscn, incorporated under the powers of the Dominion with certain objects, in- 
vested by these powera with capacities to trade in pursuit of those objects and with the status and capa- 
cities of a Dominion incorporation, is under these Acts liable in the most ordinary course of business 
to be still-born from the moment of incorporation, sterlixed in all its functions and activities, thwarted 


These decisions clearly establish that the Provincial Legislature has no power 
to enact a law which affects the status and capacity of a Dominion company and 
also to sterilize and nullify such company from exercising its functions and activities 
in pursuance of the powers conferred upon it by a Dominion legislation. The 
two things, the status and capacity of a company on the one hand and the powers 
and activities and functions which it can exercise are different and the power of 
the Dominion Parliament to legislate on these subjects is derived from two different 
sources, the former -under the general power under section gi and the latter under 
the power to regulate trade and commerce. 


But these decisions do not really help the petitioners in their contention that 
the impugned Act deprives a part of the business of the companies and therefore 
it is ultra vires the Provincial Legislature, as the subject-matter of legislation is within 
the exclusive competence of the Central Legislature under Item 33. The preamble 
to the impugned Act states that the object is to make provision for the acquisition 
of undertakings in the Province of Madras engaged in the supply of electricity. 
The objects and r.asons of the bill as published in the Fort St. George Gazette 
make it abundantly clear that the purpose of the acquisition was for the public 
benefit. It is no doubt true that legislative proceedings cannot be called in aid 
to interpret a statute of its provisions. They are however certainly not excluded 
from consideration when one has to determine the object and purpose of an Act— 
see Saale Lal Chowdhury v. The Union of India*. The Act applies to all under- 
takings of licensees whether the licensees are natural persons or artificial persons 
like companies or local authorities or partnerships. The subject-matter of the Act, 
in my opinion, is the acquisition of undertakings supplying electricity. It may be 
that as a result.of the acquisition under the powers conferred by this Act some of 
the companies who happen to be licensees may be deprived of part of their business. 





1. (1929) App. Cases 260. a. (1951) S.C.J. 29 at 35. 
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But the Act in no way affects the capacity or the status of the Company. It does 
not alter its constitution. It takes away only part of the business. In the light 
of the decisions already referred to it cannot be said that the subject-matter of the 
impugned Act is ‘‘ Corporations ”? within Item 33 of List I of the th Schedule. 
On the other hand, it comes within the purview of “ electricity” in the Concurrent 
List. 


Reference was made by learned counsel for the petitioners to the decisions 
of the Judicial Committee interpreting “‘ banking ”. which is item 15 in section g1 
of the British North America Act. I do not see how these decisions support the 
contention of the petitioners. It has been held in Tennst v. The Union Bank of Canada} 
that under this item the Dominion Parliament has the authority conferred upon 
it by the words “ Banking, Incorporation of Banks, and the Issue of Paper Money ”’ 
not only to enact a law relating to incorporation of Banks but also a law conferring 
upon such companies the power or the privilege of carrying on the business of 
bankers. The word “banking” is wide enough, it is said, to embrace “ every 
transaction coming within the legitimate business of a banker.” The power under 
this head therefore extends not only to the incorporation of banks but also to 
legislate in respect of the powers which a Bank would exercise as appertaining 
to its business of banking. To the same effect is the decision in Attorney-General Jor 
Canada v. Attorney-General for the Provinces of Qusbac?. It was held that the transaction 
of receiving from depositors bank deposits repaying such deposits to the depositors 
is within the purview of the legitimate business of banking. The pith and substance 
of the Act which was impu in that case related to the business of banking 
and it was held wlira vires the Provincial Legislature. Of course, if the subject- 
matter of the legislation in question is undeubtedly and in substance and in effect ° 
within the power exclusively assigned to the Dominion Legislature, it is not open 
to the Provincial Legislature to trench on such a field with immunity. A legislation 
which transgresses the limits of the Provincial field will undoub be ulira otres. 
Of course, as pointed out by the Judicial Committee in Attornsy-General for Alberta 
v. Attorney-General for Canada*, it is not open to either the Dominion Parliament or 
the Province under the guise or the pretence of exercising a legislative power in 
relation to a subject or subjects assigned to their respective jurisdictions to carry 
out the object so as to trespass on the jurisdiction of another. l 


It follows that the impugned Act is intra vires the Provincial Legislature. 


The next point for consideration is whether all or any of the provisions of the 
impugned Act offend section 299 (2) of the Government of India Act and Articles 
19 (1) (f) and 31 of the Constitution. The President certified the Act under Article 
31 (6) of the Constitution. The petitioners therefore are faced with an insuperable 
difficulty by reason of the certificate. Article g1 (6) states : 

“ Any law of the State enacted not more than eighteen months before the commencement o 
this Constitution may within three months from such commencement be submitted to the President 
for his certification ; and thereupon, if the President by public notification so certifies it shall not 
be called in question in any Court on the ground that it contravenes the provisions of clause (2) of 
this article or has contravened the provisions of sub-section (2) of section 299 of the Government of 
India Act, 1985 ”. 

. On plain reading of this provision, it seems to me, that it is not open to the petitioners 
to urge before us any grounds based on the assumption that the Act contravenes 
the provisions of clause (2) of Article 31 or section 299 (2) of the Government of 
India Act, 1935. Under section 299 (2) of the Government of India Act, 

“ Neither the Federal nor a Provincial Legislature shall hay: power to make any law authorising 

the compulsory acquisition for public purposes of any land, or any commerc‘al or industiial under- 
ing, Or any interest in, or in any company owning, any commerical or industrial undertaking, 

unless the law provides fo. the payment of compensation for the property acquired and either fixes 

the AEE of a or specifies the principles on which, and tho manner in which, it 

is to ctarmined.” 

ÅĀ— 
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If the complaint therefore is that jist com tion was not provided by the Act 
and even if this contention is well-founded, in view of the certificate ted by 
the President that ground is not open to the petitioners. If this clause however is 
construed as imposing a limitation on the islatures, Federal or Provincial to 
acquire only for a public purpose and as an essential condition for the acquisition, 
assuming the contention is correct, even such an objection is not open in view of the 
certificate. I do not-for a moment agree with the contention that this sub-section 
imposes a condition that the acquisition should only be for a public purpose as 
on a plain reading of the clause it only requires that provision should be made 
for payment of compensation for the property acquired cither by fixing the amount 
of compensation or at any rate Te the principles and the manner in which 
it has to be determined. It is no doubt true as appears in the Joint Parliamentary 
Committee Report that the framers of the Governament of India Act, 1935, originally 
intended that the power of acquisition should be confined only to public purposes. 
But while a limited restriction in respect of acquisition of land is im by sub- 
section (3) of that section, there is no express language requiring that the acquisition 
should be only made if it is required for a public purpose, a power analogous to 
the power of eminent domain under the American constitution. If the contention 
is open, it should have necessitated the consideration of the question whether or 
not the acquisition is for a public purpose and whether the compensation should 
be just compensation as required under the Australian and American Constitutions. 
It been held in Missouri Pacific Railway v. Stats of Nebrasaka1, that taking by a 
State of the private property of one person or corporation without the owners’ 
consent, for the private use of another, is not due process of law, and is a violation 
_ of the 14th amendment of the Constitution of the United States. It was treated 

as a case of iain Bache ale for a purpose other than a public one and therefore was 
not covered by the power of eminent domain. That the purpose in the present 
‘case is a public purpose is beyond doubt in view of the objects and reasons stated 
when the bill was published and made clear in the course of the debate. It is 
therefore unnecessary to consider in this case, these interesting questions. The 
Act, therefore, cannot be attacked on the ground that it contravenes either section 
299 (2) of the Government of India Act, 1935 or Article g1 (2) of the 

nstitution, 


It is however open notwithstanding the certificate, for the petitioners to challenge 
the validity of the Act on grounds other than those which are prohibited by the 
certificate. It does not prevent them from establishing that the Act is in fact 
beyond the competency of the Legislature or that even apart from section 299 (2), 
the Legislature could acquire property only for a public purpose. I do not wish 
to express any final opinion whether or not it is open to the Government to acquire 
property for a purpose other than a public purpose under the provisions of the 
Constitution as it is unnecessary to decide that question in the present case. 


The only other objection is that it takes away the fundamental right recognised 
and conferred by Article 19 (1) (f) of the Constitution. In the place that 
sub-clause applies only to ‘“‘ citizens’? and a company incorporated under the 
Indian Companies Act does not satisfy the requirements of the definition of citizen 
in Article 5. The petitioners, therefore, are not entitled to invoke Article 19. 
This question was recently decided by my Lord the Chief Justice and myself in 
C.M. P. No. 4652 of 1951. A from that the right to acquire, hold and dispose 
of property is subject to the shee take away property under Article 31. Under 
Article 31 (1) which corresponds to section 299 (1) of the Government of India ' 
Act, 1935, no person shall be deprived of his property save by authority of law and 
sub-clause (2) of that Article provides for acquisition. Deprivation of property 
may be brought about for different reasons. It may be confiscation or may be 
forfeiture and not necessarily acquisition. Limits on the power of acquisition are 
prescribed by sub-clause (2). of Article 31 and sub-clauses (3) and (4) of the same 





1. 161 U.S. Reports 403: 41 U.S. Reports (Lawyer’s Edn.) 489. 
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Artic cle. Under the present Constitution in List I, the Union List, Item 33 relates 
aoe Vax uisition or requisitioning of property for the purposes of the Union ” and 
tate List, Item 36 “acquistion or uisitioning of property, ecg ‘ 
te purposes of the ‘Union, subject to the provisions of Baad ees tn List IIT, 
Concurrent List. Item 42 of that list is “‘ principles on which compensation pe 
property acquired or requisitioned for the purposes of the Union or of a State or 
for any other public purpose is to be determined, and the form and the manner in 
which such compensation is to be given.” The Legislative power to enact a law 
relating to acquisition of property 1s derived from these items in the various lists. 
A n may acquire for himself and hold and dispose of property subject to reason- 
able restrictions which may be imposed by legislation under sub-clause (5) of 
Article 19, but all this is subject to the overriding power of acquisition conferred 
and recognised by Article g1. The impugned Act is not in any manner inconsistent 
with the fundamental rights enumerated in part III of the Constitution. 


It is not seriously disputed that some of the provisions of the Act are invalid 
as they encroach upon the rights of the shareholders and the directors of the company 
under the Indian Companies Act. It is not seriously disputed that rule 1g of the 
rules framed under ay Act compe the liquidation and winding up of a company 
whose undertaking is taken over under the powers conferred by the Act is beyond 
the legislative power of the Province. That rule must therefore be declared invalid. 
The provision authorising the Government to appoint an accredited representative 
in case the shareholders of a company default in making the appointment seems 
to me ta deprive altogether the rights of the company and the directors. The 
accredited representative alee by the Government in such cases is given the 

wer to bind by his assurances and by the statements and representations, the 
licen cee. He is the person who has to choose the basis of compensation (a), (b) 
or (c) and is also the person authorised to bring about arbitration in respect of 
epee enumerated in section (3). Practically a nominee of the Government is 
erson clothed with full authority to deal with all matters relating to the licencee 
ae behalf. If the shareholders do not appoint the accredited representative 
sth the time allowed it is open to the Government to proceed ex parte 
the fixation of compensation and drive the licencee to a Court for settling the amount 
of compensation or a machinery may be provided by which the directors or the ` 
shareholders may be oad E appoint an accredited representative on their 
behalf. The power conferred on the Government to appoint an accredited repre- 
sentative where the shareholders fail to appoint one seems to me to be invalid. 
Section 15 of the Act terminates the managing agency agreement between the 
licensee and his managing t and the director on the vesting date. 
The two companies have other businesses whi ey can legitimately carry on 
and there does not seem to be any necessity to put an end to the agency agreement 
in toto. It may be that this provision, as pointed out by the learned Advocate- 
General, was enacted for the benefit of the managing agents, as otherwise they 
would not have been entitled to.any remuneration or commission. But there is’ 
no reason to put an end to the agreement altogether. As suggested by my Lord 
the Chief Justice in the course of the arguments, the difficulty can be got over by 
reading section 15 as terminating the managing agency agreement between 
the licensee on the one hand and his managing agent or managing director on the 
other, restricting it in so far as it relates to the ee E by the licence 
and no more. In this view there is no necessity to hold that section 15 is also 


invalid. 


For these reasons, I am of opinion that subject to the modifications mentioned 
above, the petitions fail and must be dismissed with costs. 


Rajamannar, ae agree entirely and have nothing to add. 
KS. Petition dismissed. 
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[THE SUPREME OOURT OF INDIA.] 
(Criminal Appellate Jurisdiction.) 


Prusent :—H. J. Kania, Chisf Justice, M. PATANJaLI Sastri, S. R. Das AND 
Vivian Bos, JJ. i 
Logendranath Jha and others .. Appellants* 
D. 
Shri Polai Lal Biswas ' ' .. Respondent. 
Criminal Procedure Code (V » Section and inquiry in revision against 
ef acquittal—Re-appraisal ee Beg eee ee 2 PER 
Though sub-section (1) of section 439, Criminal Procedure Code, authorises the High Court 


to exercise, ın its discretion, any of the powers conferred on a Court of appeal by section 429, sub- 
section (4) specifically excludes the pgwer to “ convert a finding of acquittal into one of conviction.” 


This does not mean that in dealing with a revision petition by a private party against an order of 
uittal the High Court could in the absence of any error on a point of law re-appraise the evidence 
reverse the j of facts on which the acquittal was based, provided only it stopped short of 
finding the accused ty and passing sentence on him. By merely characterising the judgment of 
as “perverse ”’ and PEE aaa rie Plight Cour cannoe sevens pare 
fmdings of fact based on the trial Court’s approcia of the evidence in the case. 
ee against the Judgment and Order dated the 22nd January, 1951, of the 
High Court of Judicature at Patna (Imam, J.) in Criminal Revision No. 1533 of 
1950. 
S. P. Sinha, Senior Advocate (P. S. Safeer and K. N. Agarwal, Advocates, with 
him), for Appellants. | : 
Respondent not represented. 
The Judgment of the Court was delivered by 
Patanjali Sastri, F.—This is an appeal by special leave from an order of the 
High Court of Judicature at Patna se aside an order of acquittal of the appel- 
lants by the Sessions Judge, Purnea, and directing their re-trial. 


The appellants were prosecuted for alleged offences under sections 147, 148, 
823, 324, 326, 302 and 302/149 of the Indian Penal Code at the instance of 
one Polai Lal Biswas who lodged a complaint against them before the police. 
The prosecution case was that, while the complainant was harvesting the paddy 
crop on his field at about 10 a.m. on 29th November, 1949, a mob of about fifty 
persons came on to the field armed with ballams, lathis and other weapons and 
that the first appellant Logendranath Jha, who was leading the mob, demanded 
a settlement of all outstanding disputes with the complainant and said he would 
not allow the paddy to be removed unless the disputes were settled, An altercation 
followed as a result of which Lo ordered an assault by his men. Then 

dra and one of his men gave ballam blows to one of the labourers 
Kangali who fell down and died on the spot. Information was given to the police 
who investigated the case and submitted the charge-sheet. The committing 
istrate found that a prima facie case was made out and committed the appellants 

to the Court of Sessions for trial. 

The appellants pleaded not guilty alleging, inter alia, that Mohender and 
Debender, the brothers of ee els (appellants 2 and g) were not present in the 
village of Dandkhora with which they had no concern, as all the lands in that 
village had been allotted to Logendra at a previous partition, that Logendra himself | 
was not in the village at the time of the occurrence but arrived soon after and was. 
dragged to the place at the instance of his enemies in the village and was placed under 
arrest by the Assistant Sub-Inspector of Police who had arrived there previously. 
It was also alleged that there were two factions in the village, one of which was 
led by cne Harimohan, a relation of the complainant and the other by Logendra 
and hee had been numerous revenue and criminal proceedings and long-standing 
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enmity between the families of these leaders as a result of which this false case was. 
foisted upon the appellants. 


The learned Sessions Judge examined the evidence in great detait and found. 
that the existence of factions as alleged by the appellants was true. He found, 
however, that the appellants’ plea of alibi was not satisfactorily made out, 


“ but the truth of the prosecution,” he proceeded to observe, “ cannot be ju by the falsehood! 
of the defence nor can the prosecution derive its strength from the weakness of the defence. Prose— 
cation must stand on its own legs and must prove the story told by it at the very first stage. The 
manner of occurrence alleged by the prosecution must be established beyond doubt before the accused 
persons can be convicted.” 


Approaching the case in this manner and seeing that the basis of the 
prosecution case was that Polai had batai settlement of the disputed land and had 
raised the dy crop which he was oe when the occurrence took place, 
the learned Sessions Judge examined the evidence of the prosecution witnesses. 
who belonged to the opposite faction critically and found that the story of the 
prosecution was not acceptable. Polai, who was alleged to have taken tbe land 
on batai settlement ffom his own maternal penne ce Parasmani who brought 
him up from his childhood, was only 19 years old and unmarried and was still 
living with his grandmother. He did not claim to bea bataidar of any other person.. 


“ In these circumstances,” said the learned udge, ‘‘it does not a to me to be probable 
that Polai would have been allowed to maintain hi by running cultivation of his mamu’s 
dees i decal to the thar gami who has brought him up from his infancy like her own child. Nor 
does it appeal to me that the unmarried boy Polai would have undertaken upon himself the task of` 
running batai cultivation of the lands of his mamu where he has been living since his childhood without 
any trouble, more icularly in view of the heavy expenses of cultivation t out by the evidence- 
of 'Thirthanand bw. 14). = 
He, therefore, disbelieved the whole story that Polai had taken the lands of his. 

dmother or his uncles as bataidar for cultivation and that he was 
m harvesting the paddy crop on the lands at the time of the occurrence. i 
false story, in his opinion, “vitally affected the prosecution case regarding the- 
alleged manner of the occurrence.” He also found a number of discrepancies and 
contradictions in the evidence of the prosecution witnesses, which, in his view, 
tended to show that the prosecution was guilty of concealment of the real facts. 

“ In view of such concealment of real facts,” the learned Judge concluded, “ it does not ap 
to me to be possible to apportion liability and to decide which of the two ies commenced the fight 
and which acted in self-defence. Such being the position, it is not c at all to hold either party- 
responsible for what took place. In such a view of the matter coupled with the fact that the manner 
of occurrence alleged by the prosecution has not been established to be true d doubt, I think 
that the accused persons cannot be safely convicted of any of the offences for which they have been 
charged.” 


The learned Judge accordingly acquitted the appellants of all the charges framed’ 
against them. © 
Against that order the complainant Polai preferred a revision petition to the | 
igh Court under section 439 of the Criminal Procedure Code. The learned 
Judge who heard the petition reviewed the evidence at some length and came to the- 
conclusion that the judgment of the learned Sessions Judge could not be allowed 
to stand as the acquittal of the appellants was ‘ perverse.” In his opinion 
“The entire j t displa lack of true ective i f this kind. The Sessions. 
udge had peak o iaen daa himself in okar tc the nee edie ar Š ae in thease aad 
a rtp ye td ela ofa nara 
and there was no justifiable ground for rejecting the prosecution evidence : 
the cultivation and harvesting by Polai. And he concluded with the warning 
“I would, however, make it pe: fectly clear that when the case is re-tried, which I am now going 
to order, the Judge proceeding with the trial will nct be in the least influenced by any expression 
of opinion which I may have given in this judgment.” 
On behalf of the appellants Mr. Sinha raised two contentions. In the first 


place, he submitted that having regard to section 417 of the Criminal Procedure 
Code which provides for an appeal to the High Court from an order of acquittal _ 
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only at the instance of the Government, a revision petition under section 439 
at the instance of a private party was incompetent, and, secondly that sub- 
section (4) ofssection 439 clearly showed that the High Court exceeded its powers 
of revision in the present case in upsetting the findings of fact of the trial Judge. 
We think it is unnecessary to express any opinion on the first contention of 
Mr. Sinha especially as the respondent is unrepresented, as we are of opinion that 
his second and alternative contention must prevail. 

It will bo seen from the judgment summarised above that the learned Judge 
in the High Court re-appraised the evidence in the case and disagreed with the 
Sessions Judge’s findings of fact on the ground that they were perverse and displayed 
a lack of true perspective. He went further and, by way of 

“ expressing in very clear terms as to how perverse the judgment of the Court below is,” 
he indicated that the discrepancies in the prosecution evidence and the circumstances 
of the.case which led the Sessions Judge to discredit the prosecution story afforded no 
justifiable ground for the conclusion that the prosecution failed to establish their 
case. Weare of opinion that the learned Judge in the High Court did not properl 
appreciate the scope of inquiry in revision against an order of acquittal. Thoush 
sub-section (1) of section 439 authorises the High Court to exercise, in its discre- 
tion, any of the powers conferred on a Court of appeal by section 423, sub-section (4) 
specifically excludes the power to “convert a finding of acquittal inte one of con- 
viction °”. ‘This does not mean that in dealing with a revision petition by a private 
party against an order of acquittal, the High Court could in the absence of any 
error on a poipt of law re-appraise the evidence and reverse the findings of facts 
on which the acquittal was based, provided only it stopped short of finding the 
accused guilty and passing sentence on him. By merely characterising the judg- 
ment of the trial Court as “ perverse ” and “ lacking in perspective ”, the High 
Court cannot reverse pure findings of fact based on the trial Court’s appreciation 
of the evidence in the case. That is what the learned Judge in the Court below 
has done, but could not, in our opinion, properly do on an application in revi- 
sion filed by a private party against acquittal. No doubt, the learned Judge for- 
mally complied with sub-section (4) by directing only a re-trial of the appellants 
without convicting them, and warned that the Court re-trying the case should 
not be influenced by anv expression of opinion contained in his judgment. But 
there can be litile en that he loaded the dice against the appellants, and it 
might prove difficult for any subordinate judicial officer dealing with the case to 
put a altogether the strong views expressed in the judgment as to the credibility 
of the prosecution witnesses and the circumstances of the case in general. 


We are of opinion that the learned Judge in the High Court exceeded his 

wers of revision in dealing with the case in the manner he did, and we set aside 

is order for retrial ofthe appellants and restore the order of acquittal passed by 
the Sessions Judge. : 


Agent for Appellants: Kundan Lal Mehta. 
Respondent not represented. 
G.R./V.5. Appeal allowed. 


IT] TARA SINGH v. THE sTATE (Bose, F.). agi 
[THE SUPREME COURT OF INDIA] 


(Criminal Appellate Jurisdiction.) 
PRESENT :—S. FAZL Au, M. PATANJaLI Sastri, S. R. Das AND VIVIAN Bosz, JJ. 
Tara Singh ..  Petitroner* 
D. 
The State .. Raspondent. 


Criminal Procedure Code (V of 1898), sections 340 (1), 342 and 288 and Evidence det (I of 1872), 
section 145 —Scope of the right conferred on the accused by section 340 (1)—Compliance with ths provisions of ses- 
ton method of putting questions in regara to statements made in the thing Court—(yestion 
of prey tatemeats in Committing Couri— When can be brought in as substantive widence under section 288, 
Criminal Procedure Cods. 


Pipi Inc acted poida toe pray ded Wahia eye Dy We otite or Fy DE ae o to eee 
trato. vilege given to him and it is his duty to ask for a la if he wants to 
one and to engage one himself or get his relations to engage one for him. daly ar Ca aa ike 
Magistrato is to afford him the necessary opportunity. 
ee ee eee ae of section 342, Criminal 
. It is not a proper liance to read out a long string of ions and answers 
mado in the Committal Court and ask accused whether the statement correct. A ques- 
tion of that kind is misleading. Again it is not sufficient compliance to string together a long 
series of facts and ask the accused what he has to about them. He must be questioned separately 
about each material circumstance which is 1 ed to be used against him. The whole object 
of the section is to afford the accused a fair and opportunity, of explaining circumstances 
which appear against him. The questioning must therefore be fair and must be couched in a form 
which an ignorant or illiterate person will be able to appreciate and understand. It is not correct 
to say that every error or omission in this behalf would necessarily vitiate a trial because errors of this 
type will fall within the category of curable irregularities. ercfore, the question in each case 
would upon the degree of the error and upon whether prejudice has occasioned or is 
likely to occasioned. 

(On the facts it was held that the disregard of the provisions of section 942 was so gross that 
there was a grave likelihood of prejudice.) 

In view of the words “ subject to the provisions of the Evidence Act” in section 288, Criminal 
Procedure Code, the evidence of the Committing Court cannot be used in the Sessions Court unless 
the witness is confronted with his previous statement as required by section 145 ot the Evidence Act. 
No doubt the witness can be cross-examined about the ious statement and thai crom-examina- 
tion can be used to destroy the testimony in the Sessions Court. If that serves the purposes of the pro- 
secution, then nothing more is required, but if the prosecution wishes to go further and use the pre- 
vious testimony to the contrary as substantive evidence, then, it must co t the witness with 
pe ene eee ee Then only can the matter be 

ught in as substantive evidence under section 288. 


On appeal inst the Judgment and Order, dated the 6th June, 1950, of 
the High Court of Judicature for the State of Punjab at Simla in Criminal Appeal 
No. 75 of 1950. 


Hardayal Hardy, Advocate, for Appellant. e 
” S. L. Chibber, Advocate, for Respondent. 

The Court delivered the following Judgments. 

Fazl Ali, F7.—1I agree and have nothing to add. 

Patanjali Sastri, J.—I agree and have nothing further to add. 

Das, F7.—I agree to the order proposed by my learned brother Bose. 


Bose, F.—This is an appeal unde: Article 196 (1) of the Constitution. The 
appellant Tara Singh was convicted of murder by the Additional Sessions Judge of 
Amritsar and sentenced to death. On appeal the High Court upheld the convic- 
tion and confirmed the sentence. Tara Singh has made a further appeal to this 
Court. Í i 


As we intend to order a retrial, it will not be desirable to say anything about 
the merits of the case. The case for the prosecution is that two persons, Milkha 





* Cr. A. No. 14 of 195r. l ist June, 1951. 
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Si and Hakam Singh, were murdered in the early hours of the morning of 
Friday, the goth of September, 1949. The former is the appellants uncle. He 
died on the spot. The latter is the appellant’s father. He was removed to the 
hospital and ‘died there on Friday, the 7th of October, 1949. 


‘The murders are said to have been committed about three in the morning. 
The appellant’s brother Narindar Singh reported the occurrence at the Police 
Station, about 7 miles distant, at 8-45 thc same morning. According to this report, 
Narindar was present and he named the appellant as the assailant. 


The prosecution alleges that there were three eye-witnesses to the assault 
on the father Hakam Singh, namely, the appellant’s brother Narindar Singh, his 
mother Bibi Santi and his sister Bibi Jito, aged 14. They are said to have arrived 
on the scent while the appellant was still attacking the father with a Kirpan. The 
prosecution version is that these three Seta saw the uncle Milkha Singh lying 
dead on the scene of the occurrence wi pe ere on his person, and it is said that 
the appellant admitted to them that he had killed the uncle. 

The appellant is also said to have made an extra-judicial confession to three 
persons, Ujagar Singh (P. W. 8), Fauja Singh (P. W. g) and Gurbaksh Singh (P. W. 
10). The prosecution also adduced evidence about three dying declarations 
made by the father Hakam Singh in each of which he implicated the appellant. 
Two of these were made to the police and the third was recorded by a Magistrate 
on the rst of October. 


The appellant was arrested between 4 and 5 p.m. on Friday, goth September, 
the day of the occurrence, and was produced before a Magistrate on the rst October. 
The police asked for a remand to police custody till the 2nd as their enquiry was 
not complete. This was granted and the appelikat was produced before another 
Magistrate on the grd. 


When the appellant was produced on the 3rd October, the police handed 
over to the Magistrate what they called an incomplete challan dated the ‘2nd Octo- 
ber, 1949 and also produced certain prosecution witnesses. It is not clear whether 
these witnesses were named in the challan of that date or not, but that is a matter 
which can be cleared up in the course of the retrial which we intend to order. Among 
the witnesses so produced were three who are said to have witnessed the occurrence. 
They were the appellant’s brother Narindar, his mother Bibi Santi and his sister 
Bibi Jito. The Magistrat examined them straightaway and recorded their 
evidence. The ap t was not at the time represented by counsel. 


On the sth of October, the police put in what they called a complete challan 
and on the roth they put in a supplementary challan. The Magistrate committed 
the appellant for trial on the rath of November, 1949. 


The first objection taken to the trial is that the Magistrate had no power to 
take cognizance of the case on the grd October. Accordingly, the depositions 
of the three so-called eye-witnesses which he recorded on the cannot be received 
in evidence, and if they are cxcluded, then, for reasons which I shall set out here- 
after, the whole case against the at aap collapses because, according to the 
learned counsel, there is no other evidence on which the conviction can properly 


be based. / 


This part of the argument is based on section 190, Criminal Procedure Code. 

It is contended that cognizance of an offence can only be’ taken in one of the ways 

set out in that section. We are concerned here with the method set out in clause (b) 

of sub-section (1), namely, “ upon a report in writing of such facts made by any 

lice officer ”. It is contended that the police are not permitted to send in an 

incomplete report because of the provisions of section 173 (1) which runs as 
follows :— 


“ Ewery i ; under this Chapter shall be completed without unnecessary delay, and 
as toon as it is oomp the officer in charge of the police station shal]— z 
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(a) forward to a Magistrate empowered to take cognixanco of offence on a police report, 
a report, in the form prescribed, etc......... um 
I need not ress any opinion about this because, in my opinion, the challan 
which the eee referred to as an incomplete challan, namely, the one of and 
October, 1949, was in fact a complete report within the meaning of section 193 (1) 
(b), Criminal Procedure Code, read with section 179 (1). 


When the police drew up their challan of the 2nd October, 1949, and submitted 
it to the Court on the grd, oy had in fact completed their investigation except 
for the report of the Imperial Serologist and the drawing of a sketch map of he 
occurrence, It is always issible for the Magistrate to take additional evi- 
dence not set out in the . Therefore, the mere fact that a second challan 
was put in on the 5th October, would not necessarily vitiate the first. All that 
section 173 (1) (a) requires is that as soon as the police investigation under 
Chapter XIV of the Code is complete, there should be forwarded to the Magistrate 
a report in the prescribed form : 


“‘ getting forth the names of the the nature of the information and the names of the 
persons who appear to be acquainted with circumstances of the case.” 


' All that appears to have been done in the report of the and October, which the 

police pies their incomplete challan, The witnesses named in the second challan 
of the 5th October were not witnesses who were “ acquainted with the circum- 
stances of the case.” at were merely formal witnesses on other matters. So 
also in the supplementary challan of the 1gth. The witnesses named are the First 
Class Magistrate, Amritsar, who recorded the dying declaration, and the Assistant 
Civil Surgeon. They are not witnesses who were ‘‘ acquainted with the circum- 
stances of the case.” Accordingly, the challan which the police called an incomplete 
challan was in fact a completed report of the kind which section 173 (1) (a) of the 
Code contemplates. There is no force in this argument, and we hold that the Magis- 
trate took proper cognisance of the matter. 


e 

The next point urged was that when the Magistrate recorded the evidence of 
the three eye-witnesses, he did not afford the ap t an opportunity- of being 
represented by counsel though he is given that right by section 340 (1) of the Cri- 
minal Procedure Code. There might have been force in this contention because 
of the peculiar circumstances of this case had it not been for the fact that the in- 
quiry continued after the date on which the three eye-witnesses were examined 
and the appellant made no complaint about this. He did not at any of the subse- 
quent proceedings before the committing Magistrate ask for permission to engage 
a counsel or indicate in any way that he desired to be represented by one. 


I have referred to the peculiar circumstances of this case. I say that because 
this is a case in which the accused is said to have killed his father and his uncle. 
As far as I can gather from the record, his only relatives are his brother Narindar, 
his mother Bibi Santi and his sister ane eae Ordinarily, when a man is arrested 
for murder and is proceeded against and he wants to be represented, his relatives 
come to his rescue and engage counsel for him, but in a case like this, if the prose- 
cution story is true, the only relatives the man has would not help him because, 
in their eyes, he was a patricide and they, being filled with indignation against 
him, took all steps they could to bring him to justice. On the other hand, if the 
present story of the appellant is correct and the witnesses were intimidated by the 
police, equally they would take no steps to assist the appellant. Either way, the 
appellant would, in the peculiar circumstances of the case, be helpless from that 
point of view. Therefore, had it not been for the fact that there were seagate tina 
proceedings in which the appellant could have raised this objection had there been 
any substance in it, we might have considered the ent with more favour. 
But the ap t’s subsequent conduct indicates that de ad no intention of engag- 
ing co and made no grievance of the fact. I need hardly say that the nght 
conferred by section 340 (1) does not extend to a right in an accused person to be 


provided with a lawyer by the State or by the police or by the Magistrate, That 
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is a privilege given to him and it is his duty to ask for a lawyer if he wants to engage 
one and to engage one himself or get his relations to engage one for him. The 
only duty cast on the Magistrate is to afford him the necessary opportunity. There 
is no force in this contention either. 

The next point taken regarding the committal stage of the case is that the 
Committing re did not examine the appellant properly under sections 209 
and 342 of the Criminal Procedure Code. Section 342 (1) states that : 


“For the purpose of enabling the accused to explain any circumstances appearing in the eyl- 
dence against him, the Court may ctc....... m $ 


And sub-section (g) states that: ! 
The answers given by the accused may be taken into consideration in such inquiry or trial.” 
Further, section 287 requires that: 


“ The examination of the accused duly recorded by or before the Committing Magistrate shall 
be tendered by the prosecutor and read as evidence.’ 


(This refers.to the sessions trial.) It is important therefore that an accused should 
be properly examined under section 342 and, as their Lordships of the Privy Coun- 
cil indicated in Dwarkanath v. Emperor!, If a point in the evidence is considered 
important, inst the accused and the conviction is intended to be based upon it, 
then it is right and proper that the accused should be questioned about the matter 
and be given an opportunity of explaining it if he so desires. This is an important 
and salutory provision and I cannot permit it to be slurred over. I regret to find 
that in many cases scant attention is paid to it, particularly in Sessions Courts. 
But whether the matter arises in the Sessions Court or m that of the Committi 
Magistrate, it is important that the provisions of section 342 should be fairly aad 
fai y observed. 


So far as the committal proceedings in this case are concerned, the examina- 
tion was on the whole fair a full for the purposes of a Committal Court though I 
feel the form of the questions put could have been a little different. As thev stand, 
the questions read more like cross-examination than an examination under section 
208 (2). I refer, for example, to the first question which reads as follows : 


“Was Milkha Singh deceased your uncle issucless and wanted to gift away his land to the 
Gurdwara Baba Bakala, which fact you resented?” — 


and to the second question which reads: 
“ Did you also resent your father mortgaging his land?” 

The proper form in these two cases would have been to tell the accused whosuggested 
that he resented the fact that his uncle who was issucless wanted to. gift away 
his land, and, in the second question, who said that he resented his father mortgag- 
ing his land, and then, after having told him that, to ask him after each ques- 
tion whether he wanted to say anything about the matter. However, the point 
is trivial in this case because the questions put are based on the evidence of witnesses 
before the Committing Magistrate and the questioning was sufficient for the 
Committing Magistrate’s purposes. Al] that he had to consider was whether 
under section 209 (1) there were sufficient grounds for committing the appellant 
for trial and not whether, on an appreciation of the whole evidence and -other 
material in the case, including witnesses for the defence, the charge against him 
was proved. I am of opinion that despite some shortcomings the committal was 
good, 


I turn next to the proceedings in the Sessions Gourt. There me two grave 
defects there which, in my opinion, vitiate the trial. The first 1s that the examina- 
tion of the appellant was not in accordance with the provisions of section 342. The 
second is that when the depositions of some of the witreases examined before the 
Committing Magistiate were brought on record in the Sessions Court under 
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section 288, the witnesses who made the statements were not confronted with their 
previous statements as required by section 145 of the Evidence Act. 

Dealing first with the examination of the appellant by the Sessions Judge, 
all he did was to read over the examination of the accused in the Gommittal Court 
and then record the following statements and answers: 


O Did you make the statement on gth November, 1949, as read out to you, and is it cor- 
rect ? 

A, Yes. 

Q. Have you anything clse to say? 

A. No. I am innocent and the statement of the witnemes in the Court of the Committing 
Magistrate were recorded without any notice to me. I could not, therefore, engage any counsel, 
Q. Do you wish to produce any defence? 

A. No.” ) 


Section 342 requires the accused to he examined for the purpose of enebling 
him “ to explain any circumstances appearing in the evidence against him.” Now 
it is evident that when the Sessions Court is required to make the examination under 
this section, the evidence referred to is the evidence in the Sessions Gourt and the 
circumstances which appear against the accused in that Court. It is not there- 
fore enough to read over the questions and answers put in the Gommitting Magis- 
trate’s Gourt and ask the accused whether he has anything to say about them. 
In the present case, there was not even that. The appellant was not sked to 
explain the circumstances appearing in the evidence against him but was asked 
whether the statements made before the Committing Magistrate and his answers 
given there were correctly recorded. That does not comply with the requirements 
of the section. ‘There is also more than that in this case. The evidence recorded 
in the Committal Magistrate’s Court is not as full and as complete as the evidence 
recorded in the trial before the Sessions Judge. Accordingly, it often happens 
that evidence is given in the Sessions Court and facts are disclosed which do not 
appear on the record of the Committing Magistrate. If the Judge intends to use 
these against the accused, it is clearly not enough to question him about matters 
which occurred in the Gommittal Gourt, for material of this kind will not be found 
on the Sessions record in these circumstances. ‘That has happened here. 


The Sessions Judge relied on the following circumstances: First of all, he 
characterised as a “ most significant piece of evidence” the fact that the three 
eye-witnesses had admitted before him that the appellant wes present in the Deohri 
before they went to the scene of the occurrence on hearing the victims’ cries and 
that these witnesses did not suggest that there was anybody else who was responsible 
for the injuries to the deceased. Now, this was evidence which was recorded 
exclusively in the Sessions Court, The eye-witnesses before the Sessions Judge had 
resiled from the previous statements which they made in the committal proceed- 
ings. Accordingly, a questioning by the Committing Magistrate would not and 
could not cover the point made here, and naturally, the Magist:ate has not ques- 
tioned the appellant about that circumst: nce. 


As the three eye-witnesses had resiled from their statements made in the com- 
mitial proceedings, the Sessions Judge brought their depositions on record under 
section 288, Criminal Procedure Code. He next relied on the evidence of these 
witnesses as recorded in the Court of the Committing Magistrate. One point he 
used against them was the evidence of motive which these witnesses supplied in 
the committal proceedings. The appellant was not told what that evidence was 
nor was he asked to explain it. He was questioned about this motive in the committal 
pee. by the sii Magistrate, but even there he was not told who 

iven the evidence, and the material on which the Gommitting Magistrate 
relied to establish the presence of motive was not disclosed. 


The Sessions Judge also relied on the fact that the appellant had confessed to 
the three eye-witnesses that he had killed his uncle and injured his father. There 
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is not a single question regarding that either in the Committing Magistrate’s Court 
or in the Sessions Court. i 

Another ground on which the Sessions Judge proceeded was the extra-judicial 
confessions made by the appellant to Ujagar Singh, Fauja Singh and Gurbakhsh 
singh, The appellant was questioned about an extra-judicial confession by the 
Committing Magistrate but not about one made to these three persons. ‘What 
the Committing Magistrate asked was— 

“ Did confess oth Septembe1, , at Timmowal befi Singh, Mangal Singh, 
P.Ws. ets, thai you bad Killed Milkha Singh and caused injuries o dek Po f me 
It will be seen that Fauja Singh and Gurbakhsh Singh were not mentioned at all, 
and yet the Sessions Judge considered them “ respectables of the village’ and said 
that they were independent witnesses. If the appellant had been asked about 
them, he might have been able to show that they were not disinterested and that 
they had some motive for implicating him falsely, or that they were not there. 


Next, the Sessions Judge considered that “the most important piece of evi- 
dence damaging to the accused” was the dying declaration of Hakam Singh 
recorded by the Magistrate, P.W.5. Neither the Sessions Judge nor the Committi 
Magistrate questioned the appellant about that. The Sessions Judge also reli 
on the two statements of H Singh made before the police, one of which the 
police recorded as bis dying declaration. Again, not one word was put to the 
appellant about this. 


Now section 342 (2) requires that the answers given by the accused may be 
taken into consideration. If the accused had been properly questioned and had 
given reasonable explanations and the Sessions Judge had omitted to take them 
into consideration, it is obvious that that would have constituted a grave defect 
in his judgment. How much graver is the defect when the accused is not questioned 
at all and is not given an opportunity of explaining the circumstances which are 
intended to be used against him. The unfairness of the Sessions Judge’s conclu- 
sions can be gathered from the fact that he (the Sessions Judge) considered the evi- 
dence of the eye-witnesses before him (as distinct from the ositions brought on 
record under section 288) material and then, not having sake the appellant for 
any explanation, he said: 

“ The accused himself has not rendered any explanation as to at whose hands the two deceased 

had met their death.” : 
This is precisely what the Privy Gouncil commented on in Dwarkanath v. Emperor} 
where the High Court having relied on a piece of evidence which it considered 
vital went on to say that the accused had not explained it. Their Lordships 
remarked that that 


“ deprives of any force the suggestion that the doctor’s omission to explain what he was never 
asked to explain supplies evidence on which the jury should infer, etc.” 

The High Court has fallen into the same error and has based its decision on 
material which the appellant was not asked to explain. For example, the learned 
Judges rely on the evidence of the three eye-witnesses before the Committing 
Magistrate. ‘They also rely on the fact that Narindar’s evidence in the Committing 

istrate’s Court is corroborated by the First information which he gave to the 
police. The appellant was not questioned about these matters either in the 
Sessions Court or by the Gommitting Magistrate. The High Court also relies 
on the evidence of the three witnesses who speak about the extra-judicial confes- 
sion and the learned Judges state that these witnesses 

“are not suggested to be in any way unfriendly to the appellant and they seem to be persons 
of respectability. 

Here, again, if the appellant was not asked whether these witnesses were unfriend! 
or not, it is not fair to use the absence of such a suggestion as something which 
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against the ETT It is true the accused can cross-examine as to comity but 
he is not confined to that. It may be that in a given case cross-examination would 
be futile, for it would only elicit a denial, whereas a statement made by the accused 
. which the Gode directs should be used as evidence, for or against him, might be of 
great value. In any event, the Code directs that the accused shall be afforded 
these OS ba idea and an omission to do so vitiates the trial if prejudice occurs 
or is likely to occur. 


The High Gourt also bases its conclusion on the circumstantial evidence aris- 
ing from the production of the Kirpan and the recovery of the shirt from the appel- 
lant. Those articles are said to be stained with human blood. The appellant 
was not asked to give any explanation about this. The Scrologist’s report had not 
been received when the appellant was questioned by the Committing Magis- 
trate. Therefore, he could not be asked to explain the presence of human blood 
stains on the Kirpan. All he was asked was whether the blood-stained Kirpan 
was recovered at his instance, That is not enough. He should also have been 
asked whether he could explain the presence of blood-stains on it. The two are 
not the same. Then, in the Sessions Court there was the additional evidence of 
the Imperial Serologist showing that the Kirpan had stains of human blood on 
it, ‘That was an additional and very vital piece of evidence which the appellant 
should have been afforded an opportunity of explaining. 


I cannot stress too strongly the importance of observing faithfully and fairly 
the provisions of section 342, Criminal ure Code. It is not a proper com- 
pliance to read out a long string of questions and answers made in the Committal 
Court and ask whether the statement is correct. A question of that kind is mislead- 
ing. It may mean either that the questioner wants to know whether the recording 
is correct, or whether the answers given are true, or whether there is some mistake 
or misunderstanding despite the accurate recording. In the next place, it is not 
sufficient compliance to string together a long series of facts and ask the accused 
what he has to say about them. He must be questioned separately about each 
material circumstance which is intended to be used against him. The whole 
object of the section is to afford the accused a fair and proper opportunity of explain- 
ing circumstances which appear against him. The questioning must therefore 
be fair and must be uched in a form which an ignorant or illiterate person will 
be able to appreciate and understand. Even when an accused person is not illite- 
rate, his mind is apt to be perturbed when he is facing a charge of murder. He 
is therefore in no fit position to understand the significance of a complex question. 
Fairness therefore requires that each material circumstance should be put simply 
and separately in a way that an illiterate mind, or one which is perturbed or con- 
fused, can readily appreciate and understand. I do not suggest that every error 
or omission in this would necessarily vitiate a trial because I am of opinion 
that errors of this type fall within the category of curable irregularities. There- 
fore, the question in each case depends upon the d of the error and upon 
whether prejudice has been occasioned or is likely to have been occasioned. In my 
opinion, the disregard of the provisions of section 342, Criminal Procedure Code, is 
so gross in this case that I there is grave likelihood of prejudice. 


But this is not the only error. Two of the three eye-witnesses whose deposi- 
tions before the Committing Magistrate were brought on the sessions record under 
section 288 were not confronted with their fermer statements in the manner requir- 
ed by section 145, Evidence Act. All that happened is that they were asked some- 
thing about their previous statements and they replied that they were made under 
coercion. Now section 145 of the Evidence Act states that :— 


“ A Witness ma be cross-examined as to previous statements mad him in writing or reduced 
into writing, and cvant to matters in question, (without swch toviling £ showa te kim) or being 
This is all that seems to have occurred in the cases of Bibi Santi (P. W. 6) and Bibi 
Jito (P. W. 7). But the section goes on: 
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“ But, if it is intended to contradict him the writing, his attention must, before the writing 
can be proved, be called to those parts of it reki are to be used for the purpose of contradicting him.’ 


Now, it is evident that one of the ma papo of using the previous statements 


was to contradict and displace the -evidence before the Sessions Court, 
because until that evidence was contradicted aa displaced, there was no room In 

this case for ae the previous statements to be brought on record and used 

under section 288. 

and as their attention was not drawn to them in the manner required by section.145, 

Evidence Act, they were not admissible in evidence. The observations of the Privy 

Council in Bal Gangadhar Tilak v. Shriniwas Pandit}, are relevant here. - 


In the case of Narindar Singh, his previous statement does seem to have been: 
put to him in the proper way. The particular portions on which the prosecution 
desired to contradict him were read out and he was afforded an opportunity of 
explaining them. So, the inadmissibility extends only to the other two witnesses. 


There is some difference of opinion ing this matter in the High Courts. 
Section 288 provides that the evidence recorded by the Committing Magistrate 
in the presence of the accused may, in the circumstances set out in the section : 


“be treated as evidence in the case for all purposes subject to the provisions of the Indian 
Evidence Act, 1872.” 7 
One line of reasoning is that section ‘145, Evidence Act, is not attracted because 
that section relates to previous statements in writing which are to be used for the 
purpose of contradiction alone. Statements of that kind do not become substan- 
tive evidence and though the evidence given in the trial can be destroyed by a 
contradiction of that kind, the previous statements cannot be used as substantive 
evidence and no decision can be grounded on them. But under section 288, 
Criminal Procedure Code, the previous statement becomes evidence for all pur- 
poses and can form the basis of a conviction. Therefore, according to this line 
of reasoning, section 145 of the Evidence Act is not attracted. Ta who hold 
that view consider that the provisions of the Evidence Act referred to are those 
relating to hearsay and matters of that kind which touch substantive evidence. 


The other line of reasoning is that section 288 makes no exception of any provi- 
sion in the Evidence Act and therefore section 145 cannot be excluded. As that 
section, is one of the provisions of the Act, the statements are subject to its provisions 
as well. All that section 288 does is to import into the law of evidence some- 
, thing which is not to be found in the Evidence Act, namely, to make a statement 

of this kind substantive evidence, but only when all the provisions of the Evidence 
Act have been duly complied with. 


In my opinion, the second line of reasoning is to be preferred. I see no reason 
why section 145 of the Evidence Act should be excluded when section 288 states 
that the previous statements are to be “ fee is to the provisions of the Indian 
Evidence Act.” ` Section 145 falls fairly and squarely within the plain meaning 
of these words. More than that. This is a fair and proper provision and is in 
accord with the sense of fairplay to which Courts are accustomed. Even the learn- 
ed Judges who take the first view consider for the most part that though it is not 
obligatory to confront a witness with his former statement when section 288 is 
resorted to, it is always desirable that that should be done if only for the reason 
that an omission to do so weakens the value of the testimony. I am of opinion 
that the matter is deeper than that, and, giving effect to the plain meaning of the 
words “ subject to the provisions of the Indian Evidence Act” as they stand, I 
hold that the evidence in the Committal Court cannot be used in the Sessions Court 
unless the witness is confronted with his previous statement as required by section 145 
of the Evidence Act. Of course, the witness can be cross-examined about the 
previcus statement and that cross-examination can be used to destroy his testi- 


mony in the Sessions Court. If that serves the purpose of the prosecution, then 


I. (1915) 29 M.L.J.34: L.R. 42 I.A. 195 at 147: LLR. 39 Bom, 441 (P.C). 


erefore, as these statements were not put to these witnesses " 


iW). 
nothing more is required, but if the prosecution wishes to go further and use the 
previous testimony to the contrary as substantive evidence, then it must, in my 
‘opinion, confront the witness with those parts of it which are to be used for the 
» purpose of contradicting him. Then only can the matter be brought in as subs- 
tantiye evidence under section 288. As two of the eye-witnesses were not con- 
. fronted in the manner required by section 145, their statements will have to be ruled 
` out, and if that is done, the material on which the conviction is based is considerabl 
I have considered anxiously whether this is a case in which we should direct 
‘.a retrial de novo or whether the retrial should be from the stage at which the irregu- 
, larity occurred or whether we should‘refuse to allow a retrial and acquit the — 
appellant. Having given my anxious thought to this matter, I am of opinion that 
there should be a retrial de novo in the Sessions Court either by the same or by some 
‘other Sessions Judge. I consider it inexpedient to say more than this lest I pre- 
Judice the issue one way or the other. 


The conviction and sentence are set aside and the case is sent back to the 
High Court with a direction that that Court will order a retrial de novo in the Ses- 
sions Court, treating the committal as good. ; 
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Conviction set aside and retnal 
G.R./V.S. — ordered. 
IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SATYANARAYANA Rao, 


Meesala Seethayya ý .. Petitioner * 
' 0. ' 
Kalliadi Venkanna and another >. Respondents. 
Provincial Insoloency Act (V of 1920)—Sectton 28-A—Scope and qffect—Dacree against Hindu insolvent 
_father and agamast his gon to the extent of the point family property in his hands—FExecutability against the son— 
If affected by the vesting of the son’s share ia the Offcral Receiver—Bar of limitation if saved. 
The insolvency of the father of a joint Hindu family under the law as it now stands, after the 
introduction of section 28-A of the Provincial Insolvency Act in April, 1948, which has retrospective 
effect, vests not only the share of the father but also the power of the father to dispose of the properties 
of the sons in the Official Receiver. But where actually the Official Receiver has sold only the father’s 
interest in the property and has not exer: ised the power of the father by bringing to sale the share 
of the son also, section 98 does not prevent the decree-holder from proceeding in execution of the 


‘decree inst the son’s share notwithstanding the vesting of the power to dispose of the property 
in thé ial Receiver. That vesting does not take away the power of the son to sell the erty 
in his own right and much less t the execution creditor from proceeding with the sale ol the 


son’s share. As under the law there is no bar preventing the decree-holder from executing the Ep leas 
-against the son, there will be nothing to prevent running of limitation for execution of the dec ce 
-against the son. It is wrong to think that section 28-A by 1.ecognising retrospectively the pow.r of 
the Official Receiver in the case of insolvency of the father to dispose of the son’s share in the right 
-of the father, saves the bar of limitation against the son. 

Petition under section 25 of Act IX of 1887, praying that the High Court will 
“be pleased to revise the order of the Gourt of the Subordinate Judge, Amala- 


puram, dated goth September, 1948 in E.P. No. 112 of 1948 in S.C. No. 38 of 1935. 

B. V. Subramanyam for the Petitioner. 

V. Subramanyam for the Respondent. 

The Court celivered the following 

JUDGMENT.— This revision petition is against the order in E.P. No. 112 of 1948 
‘in S.G. No. 38 of 1935 passed by the learned Subordinate Judge of Amalapuram. 
In 8.G. No. 38 of 1935 the first respondent who is the decree-holder obtained a 
-decree against five persons on the foot of a promissory note, dated roth October, 
1933, execuced by defendants 1 to 3 in the suit. The fifth defendant is the son of 
the third defendant. During the pendency of the suit, defendants 1, 2 and g were 





* C.R.P. No. 10 of 1949. l ; | 5th January, 1951. 
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adjudicated insolvents on gnd Octobe1, 1935, and the Official Receiver was im- 
pleaded in the suit as the sixth defendant in I.A. No. 70 of 1936, dated 24th Febru- 
ary, 1936. The decree actually passed was that defendants 1 to 3 from out of ihe 
properties in the hands of the Official Receiver, i.e., the sixth defendant, and defen- 
dants 4 and 5 from out of their joint family property should pay the plaintiff the 
sum of Rs. 470 with interest. During the pendency of the insolvency, the third 
defendant's in the family properties was sold by the Official Receiver, and 
was purchased by a stranger. The purchase apparently was of an- undivided 
share in the property. In pursuance of the sale afier obtaining the sale deed, 
the purchaser seems to have got the property partitioned into two shares and obtained 
delivery of the father’s share, t.e., the share of the third defendant. The adjudi- 
cation was however annulled on the 21st December, 1943, and it is not known. 
whether the insolvent obtained a discharge before ihe annulment of the adjudi- 
cation. After the annulment, on the and August, 1945, an execution petition 
against all the defendants was filed, which was finally rejected on roth December, 
1945, on the ground that certain information which the office required the decree- 
holder to give was not furnished. This was followed by another application, 
which is unnumbered and is dated 5th January, 1948. That application also was 
against all the defendanis, and it was dismissed on Oth February, 1948. 


’ After all this, the present E.P. No. 112 of 1948 was filed on the 8th April, 1948, . 
for attachment of immoveable property belonging to defendants 3 and 5. This 
application was icsisted by'the fifth defendant, the petitioner, on the ground that 

c application as against him was barred by limitation. The learned Judge 
held that the application was not barred by- limitation and directed execution 
to proceed. His view was based entirely upon section 28-A of the Provincial 
Insolvency Act which was introduced for the first time in April, 1948. The present 
application is within less than 12 years from the date of the original decree.. The 
previous application filed in 1945 and 1948, if they were in time as against the 
fifth defendant, would certainly save limitation so far as the present application 
is concerned. The question therefore is whether the application filed in 1945 
nearly nine years afier the date of the decree is in time against the fifth defendant, 
the son of the third defendant. ‘The insolvency of the father no doubt under the 
law, as it now stands, which has retrospective effect vested not only the share of 
the father but also the power of the father to dispose of the properties of the sons, 
in the Official Receiver, but actually the Official Receiver sold only the father’s 
' , interest in the property, 1.¢., the undivided half share and did not exercise the power 

. of the father by bringing to sale the share of the son also. Section 28 of the Provincial 

* Insolvency Act did not prevent the decree-holder from proceeding in execution of 
the decree against the son’s share notwithstanding the vesting of the power to dispose 
of the property, in the Official Receiver. That vesting does not take away the 
power of the son to sell the property im his. own right, and much less prevent the 
execution creditor from proceeding with the sale of the son’s share. There is no 
bar therefore under the law preventing the decree-holde: from executing the 
decree against the son. ; 

‘The learned Subordinate Judge seems to think that the new Act by recognising 
recrospectively the power of the cial Receiver in the case of on eae of the 
father to dispose of the son’s share in the right of the father, saves the bar of limi- 
tation against the son. This, in my opinion, proceeds on the fallacy, and the 
fallacy is in assuming that iamhediately after the insolvency of the father the.execu- 
tion creditor is disabled from executing the decice against the son’s share in cases 
where a decree was obtained not only against the ‘father but also against the son 
as well. There was no bar before the amendment, and much less is there a bar- 
after the amendment. So long as the decrte was executable against the son’s 
share, notwithstanding the insolvency. of the father the execution application 
filed in 1945 against the son must be treated as barred by limitation, as it was fil 
more than nine years from tHe date of the decree,” The view. therefore of the learn 
Judge that the application was not barred by limitation by virtue of the new section. 
28-A of the Insolvency Act is not correct. 
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It is next sought to be contended on behalf of the respondent-decree-holder 
that the decree was a joint and several decree, and that the application against 
the father would prevent the running of tiine against the sons. This would un- 
doubtedly be so, if the decree had been a joint and several decree, but, as already 
stated, the decree was against defendants.1 to 3 to discharge the debt out of the 
property in the hands of the Official Receiver on the one hand and against defend- 
ants 4 and 5 to discharge the debt out of the joint family property. A decree of 
that description cannot be treated as a joint and several decree against defendants 
I to 5. e contention therefore cannot be accepied. No doubt it would have 
been open to the decree-holder to proceed in execution and compel the father to 
exercise the power of disposition over the son’s share, provided that power had not. 
been terminated by the j ne of the status of the joint family. ‘This contention 
was not raised in the Court below, and for ought I know, it looks to me that when 
the purchaser from the Official Receiver obtained a partition of the properties 
of the father, that must have terminated the joint status of the family. If the 
decree-holder intended to raise a question of that description which necessitated. 
investigation of further facts, ıt was up to him to have raised it in the lower Gourt, 
and as he did not raise it, it is unnecessary to consider it or remand the eEpuetton 
for further enquiry. The view taken by the lower court.is wrong. 

The civil revision petition is allowed, and the execution application filed. 
against the fifth defendant is dismissed with costs here and in the Court below. 


V.S. —— Petition allowed. 
IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
PRESENT :—Mnr. Justice BASHEER AHMED SAYEED. 
The Public Prosecutor, Madras . . .. Appellant * ` 
- D. . ; 
Gadi Satyanarayanamorthy - ni Respondent. J 


The Madras Prevention of Adulteration oye (II af 1918), Section 19—Computation of three . months” 
time under— Dap of commission of offence—If to be excluded. 
An offence under the Madras Prevention of Adulteration Act was committed on the 8th 


September, 1949,'but the complaint was filed on the 8th December, 1949. On the question whether ° 


the complaint was out of time by virtue of section 1g of the Act. 


Hild : a ee Oe ERA i 
f «fa 


of three months after the commision of the offence. On a proper construction of the wording 


the section the complaint ıs not out of time. The ce of the word “ after ” occurring in the’ 
section 


should Dot be 10st ngt Or when Cons mug section. 
Appeal under section 417, Criminal Procedure Gode, 1898, against the acquittal 


of the aforesaid respondent (accused) by the Stationary EMAER, Amalar 


puram in G.G. No. 22 of 1950 on his file. ` : 

The Public Prosecutor (V. T. Rangaswanit Atyangar) i in person. 

K. Mangachari for Respindent. 

The Court delivered the following : 

JUDGMENT. —This is an appeal against an acquittal. The offence complained 
of is under the Madras Prevention o Adulteration Act. The offence 
was committed on the 8th September, 9, but the complaint was filed 
on the 8th December, 1949. The o pleaded that the complaint was 
out of time by virtue o section 19 of the Act, and the lower Court 
agreed with this contention and acquitted the accused. The question for 
consideration is whether the day of the commission of the offence is ‘to 
be excluded or included for purposes of calculating the period of three months. 
indicated ‘in section 19 of the Act. The words used are that no prosecution shall 
be launched after rig! ot i aca months -afier -the -commission_of-the. offence. 
On proper construction of the wording of the section, I am of the opinion that the 
complaint i is not out of time. The significance of ihe word “ after ” occurring 
< ` —— 


* CrL App. No. 485 of 1950. ; i. 19th April, 29517 
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in the section could not be lost sight of when the section has to be construed. 
But I quite realise that it is a different matter to argue that since it is a criminal 
pr the benefit of a strict construction should be given to the accused. I 

ve also been referred to a decision by my learned brother, Somasundaram, J., 
where he has taken a strict view of the section and held that the three months period 
would expire a day previous to the date of the actual commission. This decision 
would seem to overlook the effect of the word “ after” occurring in two places 
in section 19 of the Act. However in the circumstances of the case and at this late 
stage I do not think there is any need for ordering a further trial of the accused. 
No useful purpose will be served either. While holding that the learned Magistrate 
was not right in his interpretation and while allowing the appeal for the reasons 
stated above, I think the accused need not be proceeded with further. 


V.S. — allowed. 
But further trial hela unnecessary. 


IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
PRESENT :—MkR. JUSTICE BASSEER AHMED SAYEED. 
M. Velu Konar and others .. Petitioners". 


Madras General Salas Tax Act (IX of 1939)—Saction 8—Conunission agent or dealer—Onus. 

Section 8 of the Madras General Sales Tax Act clearly lays the burden on the person who asserts 
that he is a commission agent to prove that he is a commision agent and not a dealer. When he 
fails to prove according to the requirements of section 8 that he is a commission agent, he cannot 
complain if a Court holds that he 1s a dealer and proceeds on that basis. 

Petitions under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the Judgments of the Gourt of 
Sessions, Mathurai division in C. A. No. 166 of 1949, etc., respectively preferred 
against the judgments in G. C. Nos. 195, of 1949, etc., respectively on the file of the 
City 1st Class Magistrate, Mathurai. 


K. V. Srinivasa Atyar for Petitioners. 
The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State. 


The Court made the following | 


ORDER.—In these batch of cases the point raised is that the petitioners are not 
dealers but are only commission agents and that the Courts below have pro- 
ceeded on the basis ihat the petitioners are dealers and are not commission agents. 
Section 8 of the General Sales Tax Act clearly lays the burden on the petitioners 
to prove that they were commission agents and not dealers. A perusal of ihe 

` judgments of the Courts below does not disclose that the petitioners have taken 
care to prove to the satisfaction of the Courts below that they were commission 
agents and not dealers. When they have not proved according to the requirements 
of section 8 of the General Sales Tax Act, that they were commission agents, then 
it cannot be contended that the lower Courts have gone wrong in holding that 
the petitioners have been merely dealers and applying the law that was then un- 
derstood to be a correct one. 


I find that the decision in the Public Prosecutor v. R. T. Narasimha Reddit}, has 
been referred to by the learned District Judge. After this decision there was 
another decision in the Provincial Government of Macras ES by the 
Collector, Bellary v. Neæli Vesrabadrappa*, in which the earlier view of another Bench, 
reported ip Province of Madras v. Firm of Konigolla Sivalakshminarayana!, has 
not been agreed to by the Bench. I am inclined to hold that the view that if 
the petitioners had succeeded in proving that they were not dealers but were only 
commission agents, then certainly the tax was not legitimately Jeviable against 
Or 


* CrLR.C. No. 254 eic. of 1950. 1gth April, 1951. 
(Crl. R.P. No. 239 stc. of 1950). 
I. (2947) a MLL.J. 220. 3. (1949) 1 MLL.J. 530: I.L.R. (1950) Mad. 
R. (1950) 1 M.L.J. 564. 421. l ' 
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them and the claim of the assessing authorities would not be tenable. But, unfor- 

tunately for the petitioners in this case, they have not succeeded in proving that 

they were commission agents and not dealers. To prove that they were commis- 

sion agents they would have had to satisfy many requirements that are prescribed 

in section 8. I do not find anywhere in the judgments or in the evidence that has 

been read out to me that the petitioners come within the scope of section 8 of the 

General Sales Tax Act, notwithstanding the fact that they did not obtain licence 

from the Government for the purpose of carrying on the agency business. If at’ 
least there was evidence to the effect that they were acting as commission agents 

for a fixed remuneration and were at least maintaining accounts of the transac- 
tions, then certainly there would have been some material for the Courts below 

to go upon and decide that the petitioners were not really dealers but were merely 

commission agents. In the absence of any such evidence, I do not think that there 

is any case made out against the judgments of the Courts below. I therefore hold 

that what the Courts below have decided is correct and there are no merits in these 

petitions. The petitions are therefore dismissed. 


V. S. —__—_.—. Petitions dismissed. 


IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SATYANARAYANA Rao AND Mr. Justicg RAGHAVA 
Rao. 


M. P. Venkatachalapathy Iyer and S. K. Sundaramier 
- and Co. .. Applicanis* 


U. 
The Commissione: of Income-tax, Madras Respondent. 


Income-tax Act (XI of 1922), section 10 (2) om (corresponding to clause (xv) of section 10 SS he 
duced by the 1945 amendmen!) and section 10 (2) (xi)—Lass dus lo embezzlement Lf can be 

as bustmess iture or bad debt—Loss tf constituted trads loss cokich can be the assessable profits 
—Period to which loss can be attributed. 


manifold duties like writing account books, acting as salaman, receiving and disbursing cash in the 
absence of the managing partner and collecting bills, embezzled a total sum of Rs. 96,298-3-6 between 


adopted by the clerk to embextle the money was this :—While he entered transactions faithfully 
in the books maintained by him, in totalling the receipts and payments of each day, he short-totalled 
the receipts and ovet-totalled the payments and prepared a statement of daily cash balance on the 
basis of such wrong totals and handed over the cash balance on such basis at the end of the day to- 
the managing partner. Surpicions were aroused m October, 1940 and the clerk abeented himself 
and ceased to be an employee of the firm in November, 1940. In June 1941, a criminal prosecution 
was launched against him and about the same time a civil suit for the recovery of the amount was also 
instituted. The matter was ultimately com ised in August 1941 and the clerk paid in full scttle- 
ment of the claim of the firm a sum of Rs. 16,250. The firm claimed the difference between the total 
amount embezzled and the amount paid un the compromise as a deduction from the income 
for the assessment year 1942-45—eccounting year ending with 12th April, 1942. 

On a question whether the amount could be treated as a trade los in the accounting period’ 
of the assessment year or at any rate whether it can be treated as an expenditure under 10 
K =) (corresponding to 10 (2) (xv).after 1946 amendment) or asa bed debt under section 10 
Q . ‘ 


Held: (i) It is imposible to treat an amount misappropriated by a clerk as an expenditure 
for the purpose of a business. 

(ii) The amount cannot be treated as a loan made by the assessee to the clerk and therefore 
it was not a debt (though when the misappropriation was di , In May 1941, this amount 
was ontered in the accounts as a debt against th: clerk at the end of the ious accounting year). 
To claim a debt asa bad debt it must be shown that when it was a debt, it went to swell the 
assets of the business in calculating the profits and it must be further shown that it was in fact a loan 
made in the course of the business. If these essentials are not es.ablished, it cannot be treated asa 
debt and cannot be claimed as a deduction if it becomes bad. 

(iii) It is not possible to ive a precise definition of trade loss which can be set off against the 

fits of a tax year. in order, however, to constitute a trade loss, it must be either loss of the stock- 
in-trade or a loss incurred in the course of the business and as incidental to it. It is not every loss that 





* Referred Cases Nos. 65 and 66 of 1946. and January, 1951. 
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has some reference to trade that can be considered as a permismble exclusion from the profits. Ex 

in the case of a money-lending business, it cannot be said that defalcation entails a loss of the 
stock-in-trade. Whether it is a loss in the course of business and js incidental to it has of course to 
be determined on the facts and circumstances of cach case as no general rule covering all cases con 
be laid down. In the present case, the embezzlement was in the course of trade and it is incidental 
to the business and ıt can therefore be legitimately treated as a trade loss deductible from the profits. 


Curtis v. Oldfield, (1925) 9 T.C. 319 ; Fagarnath Therani v. Ths Commissioner of Income-tax, (1925) 
T.L.R. 4 Pat. 985, relted on. 

The loss cannot be considered to have occurred the moment when the moneys were misappro~ 
priated and taken awny by the clerk, but arose only when after discovery of the los in May 1941, 
, the amemec took to recover the amount from the clerk and obtained a large amount in 
settlement of the claim and the balance was then found to be irrecoverable. 

Gase referred to the High Court by the Income-tax Appellate Tribunal under 
section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922) as amended 
by section 92 of the Indian Income-tax Amendment Act, 1 39, VII of 1989 in 
66 R. A. No. 13/Madras of 1944-45 and 66 R. A. No. 13 of 1945-46 
Tespectively on its file. 


M. Subbaraya Aiyar and T. V. Viswanatha Iyer for Applicants. 
C. S. Rama Rao Sahib for Respondent. 
The Court delivered the following 


JopGmENTs: Satyanarayana Rao, J.—The Income-tax Appellate Tribunal 
referred the following two questions to this Court for its opinion : 

1. Whether in the circumstances of the case the sum of Rs. 21,372 could in law be treated a 
a loss in the account period of the assessment year 1942-493 and ifnot ; 

g. Whether this sum could be deducted as an expenditure under Section 10 (2) (tz?) or asa 
bad debt under section 10 (2) (%1) of the Income-tax Act. 
The assessees, who are the applicants, are a registered firm and carry on business 
as yarn merchants. They were assessed to income-tax for the assessment, year 
1942-43 (the accounting year ending with 12th April, 1942) in which they claimed 
that they were entitled to deduct out of the income a sum of Rs. 21,372. The basis 
of the claim for deduction is that the amount represented the loss sustained by them 
as the result of embezzlement by one Ra arahna Aiyangar, a former clerk of 
their firm. In such capacity the clerk was entrusted with manifold duties, He 
wrote account books, acted as salesman, received and disbursed cash in the absence 
of the managing partner and collected bills. The amounts received and spent 
by him in the course of the day used to be noted on slips of paper by him and he 
would hand over the slips with the cash balance in his hands to the managing part- 
ner at the close ofthe day. He maintained also cash chitta of transactions conducted 
by him including collections and expenses. In May, 1941, it was discovered that 
he had embezzled a total sum of Rs. 36,298-3-6 during the period between 17th 
October, 1939, and 24th October, 1940. The modus operand: adopted by him to 
embezzle the money was : While he entered the transactions faithfully in the books 
Maintained by him, in totalling the receipts and payments of each day, he short- 
totalled the receipis and over-totalled the payments and prepared a statement 
of daily cash balance on the basis of such wrong totals and the cash actually handed 
over at the end of the day to the managing partner was gee! the cash as per the 
cash blalance statement prepared by him on that besis. He pocketed therefore 
each day the difference between the actual balance on the basis of the correct, 
totals and the balance as per the statement of cash prepared on the basis of wrong 
totals. The particulars of the amounts so misappropriated during the period 
are set out in the order of assessment of the Income-tax Officer. Misappropria- 
tion by short-totalling receipts, misappropriation by over-totalling payments, 
misappropriation by cerrying forward wrong totals and various other heads amount 
to Rs. 36,298-3-6. The suspicion of the ing partner was aroused in October, 
1940 and Rajarathnam Aiyangar absented hack from his work and ceased to be 
an employee of the firm in November, 1940. In June, 1941, a criminal prosecu- 
tion was launched against him and about the same time a civil suit for the reco- 
very of the amount was also instituted. As a result of the intervention of certain 
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mediators, the matter was compromised between the assessees and Rajarathnam 
Aiyangar in August, 1941 and he paid in full settlement of the claim of the appli- 
cants a sum of Rs. 16,250. The amount now claimed as a deduction from the 
income is the difference between the total amount embezzled and the amount 
paid by Rajarathnam Atyangar under the compromise. 


The Income-tax Officer refused to recognise the deduction of the amount 
as a loss on the ground that the assessecs failed to establish the embezzlement. 
On appeal the Appellate Assistant Commmissioner practically agreed with that 
finding of the Income-tax Officer. The Appellate Tribunal, however, differed 
from this finding and found as a fact that the embezzlement of Rs. 36,298-3-6 was 
true. But the Tribunal refused the claim to deduct the amount on the ground 
that the loss did not fall during the accounting year as, according to it the loss 
had occurred in the year 1939-40, t.e., previous to the accounting year. The 
assessees rested their claim also on the ground that it was a permissible deduction 
as a head of an expenditure or bad debt; but this contention was not accepted 
by the Appellate Tribunal. 


The two questions referred to us cover the same ground, viz., whether the 
amounts could be treated as a trade loss in the accounting period of the assessment ' 
year or at any rate, whether it can be treated as an expenditure under section 10 
(2) (xii) or as a bad debt under section 10 (2) (xt). 


The last two contentions may be disposed of first. The reference to sec- 
tion 10 (2) (xti) in the question as framed is to the present clause (xv) of section 10 (2) 
which was introduced after certain alterations in 1946 by the Indian Income-tax 
(Amendment) Act, 1946. That clause requires, to claim an amount as a permissible 
deduction under the head of expenditure, that it should be made out as expended 
solely and exclusively for the purpose of such business, profession or vocation. 
It is impossible to treat an amount misappropriated by a clerk as an expenditure 
for the purpose of a business. No serious attempt was made on behalf of the assesees 
to oe the contrary. Under clause (xi) of section 10 (2), in order to constitute 
a bad debt, it must be a loan advanced in the ordninary course of business. The 
amount in dispute cannot be treated as a loan made by the assessees to Rajaratnam 
Aiyangar and therefore it was not a debt. No doubt, when the misappropriation 
was discovered in May, 1941, this amount was entered in the accounts as a debit 
against Rajaratnam Ai r, at the end of the previous accounting year and it 
was eventually argued before the Appellate Tribunal that as it was debited in the 
previous accounting year, it was converted into a debt due from the clerk to the 
assessecs and as it became a bad debt to the extent of Rs. 21,372 in the accounting 

now under consideration, it should be allowed as a deduction. To claim a 
debt as a bad debt it must be shown that when it was a good debt, it went to swell 
the assets of the business in calculating the profits and it must be further shown 
that it was in fact a loan made in the course of the business. If these essentials 
are not established, it cannot be treated as a debt and cannot be claimed as a deduc- 
tion if it becomes bad. In fact, realising the defect, learned advocate for the 
asseasecs did not press this contention. 


The only contention that ires serious and careful consideration is that it 
should be treated as a trade loss incurred during the aocounting year and should 
be excluded from the profits of the year. Mr. Ramarao Saheb, learned advocate 
for the Commissioner of Income-tax, took up the position that it was not in the 
first place a trade loss and that in any event, even if it was a loss, it was a loss sus- 
tained in the previous accounting year when the amount was actually intercepted 
by the clerk without allowing it to go into the till of the business. Section 10 (1) 
enacts that the assessce is liable to pay tax in respect of the profits or gains of any 
business carried on by him. Nowhere in the Act is the method of computation 
of the profits and gains of the business laid down and all that section 10 (2) enacts 
is that the profits or gains should be computed after making the allowances enume- 
rated- in that sub-section. ‘The liability to-pay income-tax under the Act in res- 
pect of a business is only on the profits and gains. of the business and the meaning 
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of the words “ profits and gains” and the mode of their computation has been 
the subject-matter of decisions in England and India too numerous to be cited. 
It is well settled that profits and gains should be ascertained by ordinary, commerical 
principles of trading. Profits represent the surplus of trade assets over and above 
the disbursements and liabilities of the trade and this is the meaning which an ordi- 
nary commercial man would give to the words “ profits and gains”. ‘The i 
lature, after specifying the permissible deductions in section 10 (2), has left the 
determination of the profits to be made in accordance with the principles well 
understood by business people. That is the reason why the trade loss to be set off 
against the profits of the year is not specifically mentioned as an allowance. It 
must be remembered in this connection that every tax year is a self-contained period 
and the profits earned and the loss incurred during the particular year alone must 
be considered in order to arrive at the taxabl profits. The previous year’s and 
the subsequent year’s profits or loss is wholly irrelevant for the purpose ot computing 
the assessable income of a particular year. The allowances permitied under sec- 
tion 10 (2) must generally be those incurred in the year in respect of which the 
income, profits and gains are taken as the basis for assezsment. 


It is not possible to give a precise definition of trade loss which can be set off 
against the profits of a tax year. In order, however, to constituete a trade loss, 
it must be either loss of the stock-in-trade or a loss incurred in the course of the busi- 
ness and as incidental to it. It is not every loss that has some reference to trade 
that can be considered as a permissible exclusion from the profits. 


If the business is of sufficient volume, it necessitates the employment of ser- 
vants to look after its various parts. A trader cannot carry on his business without 
reposing confidence and trust in his servants and it is always a difficult question 
to decide whether embezzlement by people in whom such confidence is reposed 
can be treated as a trade loss. Except in the case of money-lending business, it 
cannot be said that the defalcation entails a loss of the stock-in- . Whether 
it is a loss in the course of business and is incidental to it has of cofirse to be deter- 
mined on the facts and circumstances of each case as no general rule covering 
all cases can be laid down. The practice in England is stated by W. E. Snelling 
in the Dictionary of Income-tax and Super-tax Practice, 5th Edn., 1923, page 231 : 

“ Embezzlement : Se eis spy tT Cc ca Ue a he 
on the trade, it is allowable as a deduction from profits. In an ordinary case, it springs directly from 
the necessity of deputing certain duties to an pa pe and should therefore be eto 
This practice is referred to also by Murray and Roger N. Carter in Guide to Income- 
tax Practice and Excess Profits Duty, 8th Edn. page 244: 

“ Loss by embezzlement : A lom by reason of embezrlement by an employee used to be looked 
upon as 2 loss by stratagem, and not one connected with, or arising out,of trade, and it used to be 


said that the amount could not be deducted. Such a loss, however, is now for income-tax purposes 
deemed an expense of the year in which it is written off in the books ”. 


In the Income-tax Law and: Practice at page 73 Newport observes as follows - 


“ Losses by Emberzlament : These will usually be incurred in the ordinary course of business, and 
will be allowed as incidental to the earning of the profits therefrom ”’. 
It seems to be a well established practice in England that loss by embezzlement is 
a permissible deduction. Ofcourse, as pointed out by Snelling, the loss is allowed 
as a deduction only if the embezzlement can be said to be necessarily incurred 
in carrying on the trade and springs directly from the necessity of deputing duties 
to the various employees. The question whether the amount so misappropriated 
was a trading loss and a permissible deduction from the profits for income-tax pur- 
poses, was considered by Rowlatt, J., in Curtis v. Oldfield Lid.1, where a managing 
director of a company who was in sole charge of the business of the company diverted 
the funds of the company for his personal use. The judgment of the learned Judge 
in my opinion deals with the question when a defalcation or embezzlement could 
be treated as a trade loss and when such diversion of monies unauthorisedly by an 
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employee goes out of the ambit of tade loss. He draws the line of demarcation 
between the two situations and it seems to me that the statement of the law by 
the learned Judge is in consonance with the practice obtaining in England. He 
observes at page 390: 

“I quite think, with Mr. Latter, that if you have a business (which e paraa of to-day 
at any rato I will assume) in the course cf which you will have to employ nates, and owing 
to. the negligence or the dishonesty of the subordinates some of the receipts of the business do not 
find their way into the till, oc some of the bills are not collected at all, o: something of that sort, that 


may be an expense connected with and arising out of the trade in the most complete sense of the 
word, But here that is not this case at all. ok Teg v ing director of the com- 
and all we know is that in ks of the company 


pany, and lerdal cia E 
which do exist it is found moneys went through the books into his pocket. I do not see that there 
is any evidence at all that there was a loss in the trade in that respect. It mmply means that the 
asscts of the company, moneys which the company had got and which had got home to the company, 
got into the control of the managing director of the co y, and he took them out. It seems to 
me that what hes happened is that he has made away with receipts of the company de hors the trade 
altogether in virtue of his position as managing director in the office and being in a pomtion to do 
exactly what he likes,” 

What is it then, that makes the misappropriation or the interception of the 
funds of the company unauthorisedly by a subordinate a tradé loss incurred in 
the course of the business? It is the employment of subordinates and the necessity 
to employ them and to entrust them with various duties including collection of ` 
monies that makes the loss a loss arising in the course of the business. The trade 
cannot be carried on without the employment of the servants and it is impossible 
to carry on the trade without reposing confidence in them. If, taking advantage 
of the situation in which they are placed and of the confidence reposed in them 
they pocke a portion of the funds and intercept them without allowing such funds 
to reach the till, it follows that the loss incurred by such embezzlement is a loss 
in the course of the trade. If, however,—and this is ihe line of demarcation—ihe 
fui.ds reach the till as in the case before the learned Judge (Rowlatt, J.) and the 
monies, to use the language of the learned Judge 


ae ee home to the person entitled to their and control, and if thereafter, the funds 
are lost e1 er by theft or by emberzlement, such lows is altogether outsice the trade and the course 
ot the business. i S 


In the present case, the money was intercepted and diverted by Rajarathnam 
Aiyangar before it reached the hands of the managing partner. He was 
entrusted with the duty of collecting funds and making disbursements and 
of maintaining the cash chitta with an obligation to account for the funds reachi 
his hands truly and faithfully to the managing partner at the end of the day an 
to hand over the balance. In violation of his duties and in breach of the confi- 
dence reposed in him, while he took care to see from the point of view of the custo- 
mers that the entries are correctly made in the accounts, made wrong totals so as 
to cheat his master by representing that the balance in his hands was much less 
than what it really was. The managing partner was induced into the belief that 
the totals in the account reflected the true financial position at the end of the day 
and took the balance handed over by Rajarathnam Aiyangar, trusting in his in- 
tegrity. It was only when suspicion was aroused and an inquiry was made that 
it was discovered that he had embezzled this large amount. ‘The till in this case is 
with the m ing pariner and it cannot be said that the temporary custody of 
the money with Rajarathnam Aiyangar constituted a till and the diversion of 
the funds by him was de hors the trade on the analogy of the facts in Curtis v. Oldfield, 
Ltd.1. The funds were not got home ‘to the managing partner and did not come 
under his control as in the case of the managing director in the above case before 
the embezzlement was made. The decision of the learned Judge, if I may sa 
so with respect, states in a short compass the law on the subject and defines wi 
precision the limits when an amount embezzled becomes a trade loss and when it 
should be treated as outside the trade altogether. In view of this decision I have 
no doubt that in the present case, the embezzlement was in the course of trade 


— 
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and that it is incidental to the business and it can therefore be legitimately treated 
as a trade loss deductible from the profits. 


Of the decisions in India, Jagannath Therani v. Commissioner of Incoms-tax', 
follows the English practice and holds that an amount embezzled by a gumastha 
of the assessee was a loss incidental to the conduct of the business and was a permis- 
sible allowance. 

If money is lost by theft it was held in this Gourt (by a majority of Judges, 
Ananthakrishna Aiyar, J., however taking a different view) that it is not a permis- 
sible allowance, particularly when the theft was committed by persons who were 
not at the time of the offence in the employment of the assessee as his clerks or 
servants in the business—see Ramaswami v. Commissioner of Incoms-tax*, It is a case 
of moncy-lending business and Curgenven, J., held that in such a case, to esta . 
blish loss, it must satisfy two conditiors. Jt must be a loss of the part of the stock- 
in-trade of the business and it must be a loss of such a kind as is incidental to the 
business. The learned Judge had no difficulty in holding that there was a loss 
of stock-in-trade as it was money-lending business but as regards the second require- 
ment, he held that the money was not lost in the course of the business and as 
incidental to it. The learned Judge expressly confines his observations in the judg- 
ment to a case of theft by some external operator with or without the complicity 
of the domestic servants. On the facts of the case, the majority view is undoubtedly 
correct.- In view of the practice in England which was accepted by Rowlatt, J., 
that in cases where the business was not money-lending business, the condition that 
there should be a loss of the part of the stock-in-trade of the business is not neces- 
sary. Even if the loss in the case of business other than money-lending business 
is only of money lost in the course of and as incidental to the business, in circum- 
stances which are within the line of demarcation drawn by Rowlatt, J., in Curtis v. 
‘Oldfield, Ltd.?, it may be treated as a trade loss. In Bansidhar Onkarmal v. Com- 
missioner of Incoms-tax, Bihar and Orissa‘, the Orissa High Court dealt with a case 
of loss by theft of money of the business of selling yarn, speculation in cotton and 
money-lending. The theft was by the accountant of the firm but was after ihe 
office hours. It was held that it was not a tradeloss, Narasimham, J., who deli- 
vered the leading iudgment recognised however an exception when he observed 
at page 254 that the: l 

“position might have been quite different if the theft had occurred during office hours prjor 
to the crediting of the sum to tho account of the employer.” i 
The implication of this, as I understand it, is that even if itis a case of theft, if it 
was committed by a servant or an employee during office hours, it would bring it 
within the course of the business and as incidental to it and therefore would have 
been a permissible allowance. The majority view in Ramaswamt v. Commissioner 
of Incoms-tax® wasfollowed. The correctness of the decision in Jagannath Theram v. 
ommissioner of Incoms-tax! was doubted in Mulchand Hiralal v. Commissioner of 
Incoms-tax®, but as pointed out by Narasimham, J., in Bansidhar Onkamal v. Com- 
missioner of Income-tax, Bihar and Orissa‘, the observations in the later Patna deci- 
sion were obiter and the later case was one ofloss of money by theft. While criticising 
the judgment in Jagannath Therani v. Commissionsr of Incoms-tax’, Courtney Terrell, 
C.J., in Mulchand Hiralal v. Commissioner of Incoms-tax*, distinguished that case 
on the ground that it was a case of loss by embezzlement while the case before 
him was loss by theft. For the foregoing reasons, J have no hesitation in holding 
that the loss in question is a trade loss which is a permissible allowance in the 
computation of profits. 

But the question is when did the loss occur? Did it occur at the moment 
when the monies were misappropriated and taken away by the clerk, i.e., during 
the previous accounting year or did it arise only when after discovery of the loss 
in May, 1941, the assessee took steps to recover the amount from the clerk and 
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‘obtained a large amount in settlement of the claim and the balance was then found 
to be irrecoverable? Mr. Ramarao Saheb maintains that the former is the correct 
date of the accrual of the loss while Mr. Subbaraya Aiyar for the assessee main- 
tains the latter. When the embezzlement was discovered, the assessees did not 
treat the amount as a loss but entered it in the account as a debit to the clerk. 
In that year of assessment, they did not claim the amount as g loss. But the in- 
come was computed and the assessment was made on the basis that that amount 
was a valuable asset. Notwithstanding this fact, the contention on behalf of ihe 
Income-tax Commissioner by Mr. Ramarao Saheb his learned advocate is that 
every item which goes out of the business by way of misappropriation by the clerk 
is an immediate loss without the necessity to wait and to take steps to recover the 
amount, if possible, from the clerk. Accepting the ordinary and popular connota- 
tion of the word “Joss” it is rather difficult to say that the amount was losi the 
moment it was taken or misappropriated by the clerk. It is one thing to say that 
the amount was o edly appropriated by the clerk and itis a totally different 
thing to describe the amount so taken as a loss of the business. Loss implies that 
it is an amount which is gone for ever and it is impossible to recover it. The 
analogy of bad debts may be taken. It cannot be said that a debt becomes bad 
immediately it was advanced or immediately it was suspected that the debtor 
was not financially sound. The creditor has to establish that he had taken all 
available steps to realise the debt and that it was impossible to recover it. The 
decision of this Court in Alagananda Mudaliar v. Commissioner of Income-tax, Madras}, 
relating to the insolvency of C. K. & Sons is an instance where it was held that 
the creditor is entitled to wait till the decision of the Privy Council which became 
necessary for settling the dispute with regard to certain matters before a debt 
is considered as bad debt and written off as such. It is not to be assumed by this 
that I am treating this loss as a debt-and I. have already given reasons for holding 
that it is not a debt. Before clause (xi) of section 10 (2) was introduced in the 
_ Income-tax Act making express provisions for bad debts, bad debts were excluded 

from the profits only as losses in trade as established by the decision of the Judicial 
Committee in Commissionsr of Income-tax, Central Provinces and Berar v. Chiinavis?. 
Of course, when exactly the loss is incurred and at what moment it became a loss 
is a matter which has to be determined upon a consideration of all relevant and 
admissible evidence. As in the case of a bad debt it cannot be said that until 
it is found that the cleik was unable to pay and it was impossible to recover the 
balance from him that the loss had been incurred by the business in this case. The 
mere entry in the accounts is of no consequence as what matters is the cash and 
not the entries in the accounts. The fact is that the amount became a loss only 
after the compromise and the moment the dispute was settled between the parties 
and Rs. 16,250 was accepted in full settlement of the claim of the assessees against 
the clerk. Mr. Ramarao Saheb, learned advocate for the Commissioner, wishes 
to describe the situation as a loss and reimbursement or replacement of the loss 
for his contention is that the assessee should have claimed it as a loss in the pre- 
vious accounting year and when the sum of Rs. 16,250 was recovered from the 
clerk it could have been assessed as a trade receipt as in the case of money which the 
auditors paid to make up the loss by misapproptiation incurred by Lord Penrhym 
in the case of Gray v. Lord Penrkym?. The liability for the misappropriation by the 
clerk is a liability based on‘tort only. Such liability “ does not create a certainty 
of loss ” as, to quote the language in Burnett v. Huff* : 

“the defalcation may be made good by the one who caused it pr the liability of the tax-payer 
may be enforced only to a limited extent or not at all. The requirement that losses be deduced in 
the year in which they are sustained calls for a practical test. The loss must be actual and present.” 
‘The facts in that case no doubt bear no analogy to the present case but the state- 
ment that the loss must be actual and present and must be cetain cannot be 
taken exception to. In my opinion, it is only when the loss becomes actual and 
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certain that there can be an accrual of a loss and till then, it was merely a civil 
liability, of the cleak to pay back that amount based on tort. Until it is found 
that the liability though enforceable, it could not be materialised, it cannot be 
said that loss had occurred. I wish to make it clear that I do not by any means 
suggest that there was an unascertained loss at its inception which became certain 
and definite when the litigation was settled. But the point I wish to lay stress 
on is that until the settlement of the case by way of compromise, there was no loss 
at all. It was only then that the “loss” came into existence and accrued. It was 
then with definiteness and ceriainty the amount was mown. I do not wish to 
refer to the other decisions which have been cited at the bar as in my opinion they 
are not of assistance in the solution of the questions which have been raised in 
the case. I am therefore of opinion differing from the Appellate Tribunal that 
there was a trade loss and that the loss had accrued only during the relevant account- 
ing period. It follows that the first question referred to us must be answered in 
the negative and in favour of the assessees and the second question in the negative 
and against the assessees. As the assessees have succeeded in the main ques- 
tion, they are entitled to their costs which we fix at Rs. 250. 


Raghava Rao, 7.—The only way, worth serious consideration, in which Mr. 
Subbaraya Aiyar presented his case was that the charging part of section 10 of 
the Indian Income-tax Act which is sub-section (1) operates only on profits and 
gains, in assessing which, as observed by Lord Russel of Killowen in the Privy 
Council in the case Sir S. M. Chttnans’, 

“account must be taken of all losses incurred as otherwise you would not arrive at the true 

profits and gains.” 
That case related to a claim of deduction by the assessee of bad debts for which there 
was no provision in the statute as it stood at the time and would, in the submission of 
learned counsel, govern the present case with reference to the assessee’s claim ofdeduc- 
tion of the loss in question here as a trade loss even on the footing of the inapplica- 
bility of section 10 (2) (x:) and (#0) of the Act. Whatever the difficulty in the 
way of such interpretation of section 10, sub-section (1), in the absence at the open- 
ing of sub-section (2) of words like “ without prejudice to the generality of the pro- 
vision of the foregoing sub-section ” which might, if the matter were res integra, 
suggest that the allowances specified in the section cannot be added to, authority 
of the highest tribunal leaves us in the position that though there are several provi- 
sions in the Act relating to allowances and deductions, profits have stil] to be com- 
puted to some extent on general principles followed in commerical practice, sub- 
ject to such modifications as are laid down in the cases decided in the realm of 
income-tax law. 

It seemed to me even in the initial stages of.the argument on the bare state- 
ment of relevant facts by counsel that the position that the loss in question here 
was not a trade loss was so thoroughly unarguable that it would not be taken up 
by Mr. Ramarao Saheb. The position however was not only taken up but per- 
sisted in by him with his usual force by emphasis on the consideration that there 
had been no abstraction of funds here by means of wrong entries in the account 
books in the course of the business before the funds actually reached the till. 
Learned counsel urged that the till remained intact according to the account books 
which correctly reflected the receipts and disbursements notwithstanding 
the defalcation and that what loss the company sustained was incidental to the 
misconduct of the employee ds hors the trade. The argument is, in my opinion, 
clearly fallacious and, far from deriving any warrant from Curtis v. Oldpeld, Ltd.” 
relied on by learned counsel, rests on a total misapprehension of the decision as I shall 
presently naa The argument lays too much of emphasis on the appearances 
of correctness and too little of emphasis on the realities of incorrectness about ihe 
truth and faci of the tinancial condition of the company so far as it stands prejudiced 
by the misconduct of the employee. It over-estimates the form and under-estimates 
Te ee 
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the substance of the defalcation. It identifies the 1esultant balance which ihe 
account books reveal with the till itself by a fiction which imports that if the for- 
mer are correct the latter must be treated as sound and that all monies which have 
got into the make up of the former must be deemed to have necessarily got into 
the contents of the latter. It overlooks too that the process of short-totalling of 
receipts and over-totalling of items of expenditure by the employee as shown by 
slips of paper written on by him so as to mislead the manager and help himself 
to defalcation was resorted to by him in the ordinary course of his duties in con- 
nection with the company’s business although in violation of such duties. It 

roceeds, in other words, on the assumption that no trade loss in the sense of a 
lox connected with and arising out of the trade can, for the purpose of deduction 
from profits under the Income-tax Act, be postulated so long as the account books 
maintained by the company suffer from no errors with reference to its receipts 
and disbursements, although, in fact, loss has been sustained by the company by 
reason of things done by the subordinates of the company dishonestly or negligently. 

Rowlatt, J., was concerned in Curtiss case1, with the question whether certain 
monies which had been passing through the company’s accounts and ‘ which 
were not the company’s business but which were Mr. Oldfield’s business ”—Oldfield 
being the managing director of the company in charge of the whole thing—could 
be allowed as either a bad debt er an expense connected with and arising out of 
the trade. As to the former head of allowance, the learned Judge rejects it holding 
that 
“when the Rule speaks of bad debt it means a debt which is a debt that would have come 
into the balance sheet asa trading debt in the trade that isin question and that is bad.” 

The learned Judge proceeding further observes : 

“ It does not really mean any bad debt which when it was a good debt would not have come in to 
swell the profits.” 

Dealing next with the claim of allowance as an expense connected with and arising 
out of the trade, the learned Judge draws attention to a business in the course 
of which 

“vou have to employ subordinates and owing to the negligence or the dishonesty of the subor- 

dinates some of the receipts of the business do not find their way into the till or some of the bills are 
not collected at all or something of that sort.” 
In each one of these cases, says the learned Judge, the expense may be one connected 
with and arising out of the trade in the most complete sense of the word. ‘The 
abstraction of receipts while on their way to the till, it will be noticed, is not the 
only instance of negligent or dishonest conduct of the subordinates which justifies 
an allowance on the ground of “‘ an expense connected with and arising out of the 
trade ”. In my opinion, the learned Judge must be taken, so far as his obser- 
vation last extracted goes, to corsider all losses attributable to the negligence or 
dishonesty of subordinates acting in the course of their employment in the trade 
as being deductible trade losses. ‘The learned Judge then proceeds thus to distin- 
guish the case before him from the illustrations referred to by him in that obser- 
vation : 

“ But here that is not the case at all. This gentleman was the managing director of the compan 
and he was in charge of the whole thing, and all we know is that in the books of the company which 
do exist it is found that monies went through the books into his pocket. I do not see that there was 
any evidence at all that there was a loss in the trade in that respect.” 

Pausing there, I am of opinion that the learned Judge’s reference to Oldfield’s 
position as managing director does not imply that only trade losses for which 
subordinates and not managing directors, are responsible can come in for deduc- 
tions. It was an accident of fact in that case that Oldfield was managing director. 
It was likewise an accident of fact that monies went through the books into his 
pocket. This does not involve that the loss cannot be regarded as a trade loss. 
if monies did not go through account books as in that case but through slips of 
paper as here, into the pocket of the defalcator. The essence of the reasoning 
of the learned Judge is that there was on the evidence in that case no loss in the 





1. (1925) 9 T.C. 319. 
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trade “in that respect ”, that is, in respect (o) that some of the receipts of the 
business did not find their way into the till, (b) that some of the bills were not collec- 
ted at all, and (c) or something of that sort. Having said that the learned Judge 
proceeded to observe thus : l 

“ It simply means that the awsets of the company, monies which the company had got and which 
had got home to the company got into the control ot the managing director of the company and he 
took them out. It seems to me that what has happened is that he has made away with the icceipts. 
ihe Saami des ll a aera er in virtue of his positicn as Managing director in the office 
and being in the position to do what he likes.” 

A loss in the trade may befalla person or company catrying it on, although the 
account books by themselves may not reveal the loss, and no authority has been 
cited before us to the effect that if the loss is due to an embezzlement by an employee 
it cannot come in for deduction, because the mischief has been done in a manner 
incapable of detection by a mere scrutiny of the books. The process of embez- 
zlement may sometimes be too highly refined or too cleverly veiled to be readily 
suspected or easily detected. It may, as here, be due to the implicit faith reposed 
in the integrity of the subordinate by the superior which keeps the latter off the 
track of vigilance which he ought to treat; but however practised and wherever 
proved the consequent loss must in ordinary fairness be allowed for. If a debt 
not collected bya subordinate who was bound to collect it can, according to Rowlatt, 
., be treated as a loss in the trade, although the’account books are quite in order, 
am unable to see why a loss by embezzlement is not liable to be regarded 2s such 
loss merely because the accounts are, as to receipts and disbursements, apparently 
open to no exception. The learned Judge after instancing the two cases of failure 
of funds to reach their destination, the till of the company, and non-collection 
of debts due to the company mentions the third category in terms of “ something 
of that sort ”, something ejusdem gensris, it may be, with the two cases mentioned 
earlier. but in terms sufficiently comprehensive to take in a case of loss due to negli- 
gence or dishonesty on the part of the subordinate, howsoever occurring, if only 
occurring in the cause of his employment and as incidental to the business, and not, 
as was the factual position in Curtts’s case1, de hors the trade. i 
The way in which I am reading Curtis’s case? is indeed the way in which the 
law is stated by Beasley, G.J., though in different languages to that of Rowlatt, J.» 
at page go6 of the report of the Full Bench case in Ramaswami Chettiar v. Commas- 
stoner of Income-tax, Madras*, which was a case of a theft of money used in a money- 
lending business by persons who were not at the time of the offence employed as 
clerks or servants in the business of the assessee. Says the learned Chief Justice : 

“ If anyone is paid a sum due to him as profits and he puts that in his pocket and on his way he 
is robbed of it, it would be, I think, difficult to contend that such a loss was incidental to his business. 
Still more eo when he has reached his home and put those profits in a strong room or some other 
place regarded by him to be a płace of safety. I can well understand that}in cases where the collec- 
tion of profits or payment of debts due is entrusted to a gumastah or servant for collection and that 
person runs away with the money or otherwise im ly deals with it, the assessee should be allowed, 
u deduction because such a loss as that would be incidental to his business. He has to employ servants. 
for the purpose of collecting sums of money duc to him and there 1s the risk that such servant may 

rove to be dishonest and, instead of paying the profits over to him, convert them to his own use. 

t I cannot distinguish the present case from the case of any professional men or trader who, having 
collected his profits, is subsequently robbed of them by a stranger to his business.” 

Curgenven, J., in the same case observes as follows at paves 918 and 919 of the Report = 

“That such a loss might be classed as a form of arising out of the trade was recognised 
in Curtis v. J. and G. Olgfizld, Lid.', although in the cular circumstances of that case, as I read it 
the moncy no longer formed part of the stock-in-trade. The test whether the loss was, in the 
language of the English rule, ‘ connected with or arising out of trade’ was applied in two other English 
cases, Strong S Co., Lid. v. Woodsfield® and Inland Revenue Commissioners v, Warnes & Co.4. 
former related to damages claimed from an inn-keeper in respect of injuries caused to a customer 
by the falling of a chimney ; che Latter (0 8 penalty onare by a eae Mr T cee local) Ailing 

‘to observe certain conditions imposed d war time on the export o goods to neutral countries. 
The loss was held, in the language of the Tule, to be a loss “ not connected with or arising out 
of trade’. These cases do not help us further than to show what manner of test should be applied.” 


1. (1925) 9 T.C. gt9.. - a g. (1906) 5 T.C.a15n .. = 
a. a 59 M.L.J. 403 : ILR. 53 Mad. 4 r920) 12 T.C. 297. 
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The view of law taken by the majority of the Judges in Ramaswami Gheitiar v. Com- 
missioner of Income-tax, Madras’, is, in my judgment, perfectly correct, and applying 
it to the facts of the present case I have no doubt but that the loss under consi- 
deration now is an admissible deduction, ‘Whether regarded as in the nature of 
an obstruction of monies before they reached the till or regarded as in the nature 
of “something of that sort ” within the language of Rowlatt, J., in Curtis's case?, 
as explained by me earlier. I regret I cannot in these circumstances find myself 
in agreement with Mr. Ramarao Saheb’s contention which proceeds, as I think, 
on much too narrow a view of what is or is not a trade loss liable to deduction from 
profits, viz., that it must be a loss which, on the face of the accounts, is so. 


Before parting with Curtiss case, it seems to me pertinent to observe that 
possibly the loss in question in the instant case can be regarded as “an expense 
connected with and arising out of the trade ” in the language of Rowlatt, J., so 
as to attract section 10 (2) (xo) of the Indian Statute which is much to the same 
effect. The language of the learned Judge has not however left me happy, and with 
all respect I have felt that there is somewhat of a strain on expression involved 
in His Lordship’s equation of “loss” with “ expense ” which cannot ‘be easily 
appreciated or assented to. I do not desire therefore to express any final opinion 
on this point on which I do not feel quite so clear as that learned Judge, especiall 
because it is unnecessary for me to do so for the decision of this case. J may remar 
too that though the principles underlying the deduction of business loss and business 
expenditure are almost the same, there is some difference in their nature. Loss 
is not deducted under any statutory authority but under commercial principles 
ordinarily adopted in arriving at profits.. As Warrington, L.J., has observed in 
Alexander Von Glenn’s case? : 


“« Trade loss is not always,—one may go further and say is not ın general measured by definite 
expenditure of money. Loss in may arise in Many way»—from the E ghia of goods, 
from the increase or decrease of prices in the market and from many cases of that kind—which is 
not generally measured by some definite mim expended by the person carrying on the trade.” 


Then as to the question in what year the loss must be taken to have occurred. 
in the present case which I must confess has occasioned some doubt in my mind, 
I have after careful consideration arrived at a decision in favour of the assessee, 
firstly because that is more consonant on the whole to rules of practical expediency 
as ‘well as fundamental justice, secondly because I find nothing in the language 
of the statute forcmg me to a different result and thirdly because I think I must 

ive the benefit of the doubt, wherever it exists, to the assessee. The argument 
or the Commissioner of Income-tax, is that for the purpose of computing income 
each year is a self-contained poe of time as ruled by the Privy Covncil in the 
Case of Sir S. M. Chiinavis*, that the allowance of any expenditure incurred must 
thereforc be an allowance for expenditure incurred in the year in respect of which 
arise the income, profits and gains forming thc basis of the assessment. Sq far, 
there is no quarrel on the part of counsel for the assessee. What next Mr. Ramarao 
Saheb contends is that the disappearance of cash from the company in the year 
in which that took place must be shown by the assessee as a deduction for that year, 
while if later the money came back the assessee would have to show it’as a gain. 
This no doubt is a perfectly intelligible process of reasoning in itself. What how- 
ever Mr. Subbaraya Aiyar urges is that merely because the disappearance occurred 
in a particular year the assessee would not be bound to treat that as an irrecover- 
- able loss for ever. He would be entitled, counsel urges, to wait for a reasonable 
time in order to take all steps open to him in law for the recovery of the amount. 
Should he be penalised, asks counsel, for taking all those steps in order to satisfy 
himself that the loss which occurred with the original disappearance’ was a per- 
manent loss and if so to define for himself the exact quantum of the loss which 
he must face after all his efforts? ‘The consideration by which the matter has. 


- 
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to be reasonably judged is pithily put in Burnett v. Huft, in the passage quoted by 
amy learned brother in his judgment, in this way, viz., [a 

‘that the requirement that losses be deducted in the year in which they are sustained calls for 
a practical tost.” g 

For the reasons given in the foregoing as well as in my learned brother’s judg- 
ment I agree that the answer to the reference must go in favour of the assessee on 
the first question. I also agree in the order as to costs proposed by my learned 
brother. I express no opinion on the second question, as I find it unnecessary to 
do so, in view of my answer to the first. 


K.S: === Reference answered 
[FULL BENOH.] 
- IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 


PRESENT :—Mnr. P. V. RAJAMANNAR, Chief Justice,, Mr. Justice VISWANATHA 
SASTRI AND Mr. Justice PANCHAPAKESA AYYAR. 


Minor Ramaiya Konar alias Ramasami Konar, by father 
and guardian Natesa Konar and another .. Appellanis* 
0 e 


Mottayya Mudaliar alias Manicka Mudaliar .. Respondent. 


Hindu Women’s Rights to Property Act wees 1937), sections 2 and 3—Married woman living ir 
adultery at the tims of her husband's daath—{f dis om succeeding to kis interest in fort family property 
under section 3 of the Hindu Women's Rights to Property Act. ; 

A Hindu married woman living in adultery at the time of her husband’s death is disqualified 


reason of her unchastity trom su to his interest in joint family property under section 3 
of the Hindu Women’s Rights to Property Act. 


The Hindu Women’s Rights to Property Act bas not expiemly or by necessary intendment done 
away with the personal disqualification like unchastity mposed by Hindu Law on widows claiming 
to succeed to the estate of their deceased husbands. is rule of Hindu Law cennot be said to have 
been abrogated by the wording of section a of the Act. The ‘‘ rule of Hindu Law to the contrary ” 
referred to in section 2 is the rule of Hindu Law excluding a widow from siccession to her husband’s 
estate if he had left a son, a grandson or great-grandson, or if he had died a member of a joint 
Hindu family leaving him surviving his coparceners. It 1s this rule of Hindu Law that was superseded 
by ERPS ofthe Act. To this extent, but no further, section 3 is contrary to and therefore supersedes 
the rule of Hindu Law. The significance of the words “to the contrary” fo the words 
‘notwithstanding any rule of Hindu Law” in section 2 of the Act uw that it is only such rules of Hindu 
Law as are contraty to the provimons of section 3 of the Act that stand ab ted. The disqualifi- 
cation of a Hindu widow from succeamon to her husband’s estate based on her unchastity was not 
touched n by the Act, and there is nothing in section 3 prescribing a rule contrary to the well- 
established rule of Hindu Law that the chastity of a widow is a condition precedent to her 
inheriting her husband's estate. 


Akoba Laxman v. Sai Gemu, I.L.R. (1941) Bom. 4938 and opinion expressed in roth and 
ith Editions of Mayae’s Hindu Law, not followed. 

Appeal against the decree of the Gourt of the Subordinate Judge, Trichinopoly, 
in A.S. No. 49 of 1945, preferred against the decree of the Court of the District 
Munsif, Ariyalur, in O.S. No. 413 of 1943. 

K. S. Destkan for Appellants. j 

T. L. Venkatarama Aiyar and C. P. Rajagopala Aiyangar for Respondent. 


(When the case came or before Satyanarayana Rao and Viswanatha Sastri, 
JJ., the following Order of Reference to a Full Bench was made.) 
Satyanarayana Rao, J.—This second appeal raises an interesting and difficult 
uestion of Hindu law, particularly, the interpretation of the Hindu Women’s 
Rights to Property Act, 1937. The point raised is no* covered by any authority 
except the opinion of Mr. Srinivasa Ayyangar in the roth Eidtion of Mayne’s 
Hindu Law. i 


X> 
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The facts-of the case are not now in dispute as have been settled by con- 
current findings of the Courts below. The first ap t in this second appeal 
purchased through his guardian, the second defendant, a house which is the 
subject-matter of the suit under a sale deed of 11th September, 1943, from 
Alamelu, the widow of one Muthuvelu. The plaintiff is a rival claimant to the 
same house under a purchase from the brother of Muthuvelu, one Sabapathi Pada- 
yachi. It has now been found by the Courts below that Sabapathi and Muthuvelu 
‘were undivided brothers and that on the death of Muthuvelu on 17th August, 
1943, the property in the suit would have in the usual course devolved on Sabapathi 
but for the claim of the defendants under the sale deed executed by Alamelu in 
1943 in their favour. The right is now confined to the right of the widow under 
section 3 (2) of the Hindu Women’s Rights to Property Act, 1937. It has also 
been found by the Courts below that at the time of the death of her husband, Alamelu 
was leading an unchaste life and was living in adultery with a person at Kumba- 
konam. ‘The claim of the defendants b on the Act was negatived by the Courts 
below on the ground that by reason of the unchastity which had been established 
in the case, the widow was disqualified from acquiring an interest in the property 
under the Act. ù 


Basing the contention on the opinion of Mr. Srinivasa A at page 722 
of the 10th edition of Mayne’s Hindu Law, itis contended on b of the appellants 
that under section 2 of the Act, the rule of Hindu law that an unchaste widow is 
disqualified from inheriting her husband’s estate has been abrogated and therefore 
the view taken by the Gourts below is emoncous. 


It was also argued that even if this view were not correct, as section 3 (2) of 
the Act confers upon the widow an unrestricted right to take the property of the 
husband in the same interest as the husband himself had, there is no room for 
importing into the Act any 1estriction such as the one based on the ground of un- 
chastity. The disqualification to succeed to an estate based on unchastity is con- 
fined under Mitakshara law to the case of a widow succeeding to her husband’s 
estate when the husband leaves self-acquired or separate property and the dis- 
qualification does not extend to other female heirs and to succession to stridhana 
property. The point for consideration would therefore be, whether the disqualifi- 
cation recognised under the Mitakshara law in the case of succession to a husband’s 
estate by the widow based on the ground of unchastity, would extend to the interest, 
-which the widow takes in the joint family property under section 3 (2) of the Act. 
‘Though we have heard arguments on the question at length, we think that as there 

‘is no decided case throwing light upon the question and as the question is an import- 
ant one, it is necessary that this oul be settled by a Full Bench. We therefore 
direct the papers to be placed before the learned Ghi >f Justice for necessary directions 
in the matter. 


Pursuant to an Order of Reference by Satyanarayana Rao and Viswanatha 
Sastri, JJ., dated grd February, 1950, this appeal coming on for hearing, the 
‘Court delivered the following) : 

JupGuents : Ths Chief Fustice—I have bad the advantage of perusing the 
judgment prepared by my learned brother Viswanatha Sestri, J. and I am in 
entire agreement with his reasoning and conclusion. If I adda few words it is 
beczuse the question raised in the case is not covered by decided authority. 


Sabapathy Padayachi and Muthuvelu were undivided brothers. Muthuvelu 
died on 17th August, 1943, leaving behind him his widow Alamelu. She sold a 
house which was a part of the joint family property to the first appellant in this 
second appeal. In the ordinary course Sabapathi would have become entitled 
to the entire joint family property on the death of his brother Muthuvelu. But the 
appellant relied on the right conferred on a widow by section 3 (2) of the Hindu 
Women’s Rights to Property Act, 1937 (hereinafter referred to as the Act). To 
meet this claim based on that Act, the plea was raised on behalf of the contesting 
aespondent that at the time of the death of her husband Alamelu was leading an 
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unchaste life and lived in adultery with a person at Kumbakonam. This fact 
has been found by both the Courts below and the claim of the appellant based on 
the Act negatived on the ground that by reason of her unchastity the widow was 
disqualified from acquiring any interest under the Act. The contention on behalf’ 
of the appellant before us was that section 3 (2) of the Act conferred upon the 
widow an unrestricted and unqualified right to take the property of the husband. 
in the same interest as the husband himself had and her unchastity would not 
disqualify her from acquiring that interest. The material provisions of the Act. 
run as follows : 


“2. Notwithstanding any rule of Hindu law or custom to the contrary, the provisions of section 3 
shall apply where a Hindu dies intestate. 


Section 3 (1) When a Hindu governed by the Dayabhag School of Hindu law dies intestate 
leaving any property, and when a Hindu governed by any othe: school of Hindu law or by customary 
law dies intestate leaving separate property, his idow, or if there 1s more than one widow all his 
' widows together, shall, subject to the piovisions of sub-section (9), be entitled to in respect of property 
, ;0 respect of which he dies intestate to the same share as a son ; 


(2) Where a Hindu governed by any school of Hindu law other than the Dayabhag school 
or peice ok dies having at the tıme of his death an interest in a Hindu joint family 
’ 


property. 
his widow subject to the provisions of sub-section (3) have in the property the same interest: 
as he himself had.” 


The appellant’s contention is based upon the langu of section 2 which 
declares that the provisions of section 3 apply notwithstanding any Tule of 
Hindu law to the contrary and on the fact that no disqualification is expressly 
mentioned in section 3. The learned Editor of the roth Edition of Mayne on 
Hindu Law and Usage expressed the following opinion at page 722: 


“ As the Act confers n the widow a right of succession notwithtanding any rule of Hindu 
law, an unchaste widow will not be disqualified from inheritance. Similarly the rights of succession 
of the widowed daughter-in-law will not be the subject to the condition of A per even in the Daya- 
bhag school. For the same reason the widow will be entitled to succeed, notwithstanding any- 
ground of disqualification under Hindu law in either school.” 


The learned editor of the subsequent edition has added the remark : 
“Tt may be stated that this ıs perhaps an unintended result.” 


The question is whether we are compelled to form the same ‘opinion having 
regard to well-established principles of construction of statutes. 


The dominant purpose in construing a statute is to ascertein the intention 
of the Legislature. No doubt, the meaning of a statute is primarily to be sought 
in the terms as enacted, but the terms must be construed with due regaid to the 
subject-matter and object of the statute. The inteation of the Legislature must. 
be first sought in the statute itself, then in other legislation and contemporeneous 
circumstances and finally by ascertaining what was the law before the Act, what 
was the mischief or defect for which the common law did not provide, what remedy 
the Legislature have provided to cure the defect and the true reason of the iemedy. 
When the enactment is in the nature of an amending provision, that is to say, a. 
provision which amends the general law on the subject in any particular it should. 
not be interpreted so as to alter completely the character of the principal law, 
unless clear language is found indicating such intention. Statutes which introduce 
new principles into any branch of the law should be expreased in clear unambiguous. 
terms ra ie 31, pages 477, 491, 493 and 504). There is always a pre- 
sumption that 


“ Legislature docs not intend to make any substantial alteration in the law beyond what it 
expremly declares, either in express terms o1 by clear implication, or in other words, beyond the 
immediate scope and objectof the statute.” (Maxwell on Interpretation of Statutes, oth Edn., 
page 85.) | 

“ Statutes regulating heirship or descent, or giving force to wills and to the devises contained 
in wills should be read as not intended to affect paramount questions of public policy or depart. 
from well-settled principles of jurisprudence.” (Keachapva v. Cwinallanpa’ 


— a Seip oa 
1. (1924) 47 MLL.J. 401: LR. 51 IA. 968: L.LR. 48 Bom. 569 at 575 (P.Q). 
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““ The words of the statute are to be construed so as to ascertain the mind of the Legislature 
drom the natural and grammatical meaning of the words which it has used, and in so construing 
them the existing state of the law, the mischiefs to be remedied, and the defects to be amended, may 
a a at together with the general scheme of the Act”. (Viscowatess Rhondda’s 


“so... . general words mc to be construed so as to pursue the intent of the makers of 
statutes and so as to impoit all these rae exceptions which arise from a close conmderation of the 
mischiefs sought to be remedied and of the state of the law at the moment when the statute was passed.” 

The Act with which we are concerned is described as “ an Act to amend the 
Hindu law governing Hindu Women’s Rights to Property”. The object is stated 
in the preamble thus, 


“Whereas it is expedient to amend the Hindu law to give better rights to women in respect 
-of property.” S 
The Hindu law as it stood before the passing of the Act gave “certain rights ” to 
women in respect of property. The object of the Act was to give “better rights” to 
them. Inter alia under the law as it stood before the Act, a Hindu widow who was not 
unchaste was entitled to inherit to the separate property of her husband when he 
died intestate and leaving no son (or son’sson or son’s son’s son), if there was a son 
she was entitled to claim maintenance against the son and if the property was 
Joint family property against the coparceners of her husband, provided she was not 
unchaste. Unchastity was a disqualification which prevented her from claiming 
rights to which she was otherwise entitled under the law. If the object of the 
Act was to remove the disqualification on ihe ground of unchastity, then, in my 
opinion, the appropriate language would have been different, vide, for instance, the 
Hindu Inheritance (Removal of Disabilities) Act (XII of 1928), which is described 
as an Act to amend the Hindu law relating to exclusion from inheritance of certain 
classes of heirs and to remove certain doubts. An Act designed to remove the bar 
of rapes cannot be properly called an Act to confer aright. If the contention 
-of the app tis to be accepted the object of the Act would be among other things, 
to confer rights on unchaste women. i 


There is another aspect of the matter which, in my opinion, throw considerable 
light on the scope of the Act. If the object of this enactment was inter alia to 
abrogate the rule of Hindu law as regards unchastity and to remove the disability 
from inheritance on that ground then, it is impossible to comprehend why the 
Legislature should have removed that bar only in the cases provided for by the 
Act and not in cases where a Hindu dies intestate and sonless. There can be no 
j inable reasons why an unchaste widow shall be di ifisd from inheriting 
to her husband’s property when he did not leave a son behind but should be per- 
mitied to take an interest in her husband’s pronerty along with a son. It appears 
to me to be clear that this Act has not expressly or by implication removed the 
pad regimens on the ground of unchastity which is based on ethical foundations 
and the sentiment of the people. It was argued for the appellant that section 3 
did not make any exception or impose any restriction on the right conferred on 
the widow. The answer to this‘contention is that if by any rule of law in force 
at the time of the enactment, there is a disqualification or disability from acquir- 
ing any right, unless such disqualification or seer 1s expressly or by necessary 
intendment removed by the Act, the provisions of the Act must be read subject 
to such general rules of law. To give an instance there is a rule of Hindu law which 
1s also a rule of general public policy that a murderer is disqualified from inheriting 
to the estate of the murdered man. Can it be successfully contended that a wife 
who has murdered her husband would be entitled to the right conferred on her 
by section 3 ofthe Act? The learned advocate for the appellant was not prepared 
to go this length and I believe, rightly. An interesting case which illustrates this 
principle is Queen v. Harrald*, 32 33 Vict., ch. 55, enacted (section g) that 
in the Municipal Corporation Acts, words importing the masculine gender shall 
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include females for all purposes connected with the right to vote at the election 
of councillors, auditors and assessors. Nevertheless, it was held that a married 
woman was not entitled to vote because of the disability by reason of the status 
of coverture. It was contended that the statute did not contain any exception 
in regard to married women and therefore even married women were entitled to 
vote. The provisions of the Married Women’s Property Act were also relied 
upon, but the contention was overruled. Cockburn, G.J., observed : 
“The 92 and 38 Vict., ch. 55 . . . . cnacted that wherever men were entitled to vote, 
women, being in the same situation, should thereafter be entitled ; but this only referred to women 
of the necemary qualification in respect of property and the payment of rates, and I cannot 
lieve that it was intended to alter the status of married women. It seems quite clear that this 


statute had not married women in its contemplation.” 


Mellor, J., said that the Act only removed the disqualification by reason of sex 

and left untouched the disqualification by reason of status. The other learned 

Judge Hannon, J., disposed of the contention based on the Married Women’s 
roperty Act thus, 


“The Married Women’s Property Act was intended to protect married women in the enjoyment 
of the rights of property and was not intended to extend in any way to the political rights of women, 
and we must not by a side wind give an extension to its effect which we can clearly see was not 


intended.”- 

This is what we would be doing if we imported into the Hindu Women’s Right 
to Property Act a provision removing the disqualification on the ground of unchas- 
tity. In my opinion, if the Legislature intended to confer rights on even widows 
who were otherwise disqualified under the general rule of Hindu law, then it would 
have given expression to that intention. IfI could borrow the language of Burken- 
head, L.C., in the Viscountess Rhondda’s case!, I would say that it would require a 
convincing demonstration to satisfy me that the Legislature intended to effect 
a change so momentous and far-reaching by so furtive a process. | 


Much reliance was placed on section 2 which declares that the provisions of 
section 3 shall apply notwithstanding any rule of Hindu law or custom to the con- 
trary. It is important to note that the language is not “ Notwithstanding any rule 
of Hindu law or custom ” but “ Notwithstanding any rule of Hindu law or custom 
to the contrary ”. If there is any rule of Hindu law or custom which is contrary 
to the provisions of section 3, then it is sucha rule that is abrogated and not every 
rule of Hindu law which is not directly contradicted by the provisions of section 3. 
As pointed out by Viswanatha Sastri, J., it is the general rules of Hindu law that a 
son excludes the widow in respect of separate property and the surviving copar- 
ceners exclude the widow in respect of joint family property that are contrary to 
the provisions of section 3; and section 2 declares that notwithstanding these 
rules of Hindu law, the provisions of section g shall apply. 


I have therefore come to the conclusion that we are not obliged to hold that 
the effect of the enactment is to bring about the some thing not intended by the 
Legislature, as the learned Editor of the 11th Edition of Mayne’s Hindu Law opined. 
On the finding of fact that Alamelu was unchaste at the time of her husband’s 
death, she was disqualified from acquiring any interest under the Hindu Women’s 
Rights to Property Act. The seen appeal fails and is dismissed with costs. 


Viswanatha Sastri, 7.—The point for determination is whether a Hindu married 
woman living in adultery at the time of her husband’s death is eee by 
reason of her unchastity from succeeding to his interest in joint family prop 
under section 3 of the Hindu Women’s Rights to Property Act (XVIII of 1937 
hereinafter referred to as “ the Act”. The problem presented by this case is one 
of a type which occasionally confronts Courts of applying an enactment to circum- 
stances not within the contemplation of the Legislature. The learned Editors of the 
ioth and 11th Editions of Mayne’s Hindu Law, have expressed the opinion based 
on the language of section 2 of the Act, that a widow is not disqualified by reason 
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of her unchastity from succeeding to her husband’s estate under section, 3 of the 
Act, and this opinion has been accepted as correct by a learned Judge of the ay 
High Court in Akoba Laxman v. Sai Genu!, I am unable to agree with this inter- 
pretation of the Act. : 


In construing the Act it must be remembered that it is not an enactment 
codifying the Hindu Law of Inheritance or even the topic of Hindu women’s right 
to succession to property. The Legislature is piecemeal and deals only with parti- 
cular cases where, under the pre-existing law, a Hindu widow was excluded from 
succession to her husband’s self- ired or separate property or interest in joint 
family property. The draftsman of the Act has assumed a knowledge of the exist- 
ing state of Hindu law on the part of those who have to interpret it. The hardships 
which the Act was intended to remedy and the extent of legislative interferen 


considered to be necessary for that purpose must be borne in mind in c j 
the enactment. = 


I might indicate at the outset what I consider to be tne proper mode of approach. 
to the construction of the Act. The Legislature might well be presumed to have 
left the previous law unaltered except to the extent to which a departure therefrom 
has been specifically enacted. In Secretary of State v. Bank of India’, the Judicial 
Committee baer’: 

eg Oe og ee a AnG ing TRE TAWO U0 greater extent than its words 
or necessary in require.” 
In Maxwell on Interpretation of Statutes, gth Edition, at pages 85 and 86, the 
rule of construction applicable to cases like the present is thus stated : 


“ It is in the last i improbable that the Legislature would overthrow fundamental principles, 
infringe rights o: depart the general system of law, without ing its intention with irresistible 
clearness and to give any such effect to general words, simply because they have a meaning that 
would lead thereto when used in either their widest, their usual, or their natural sense, would be to 
give them a meaning other than that, which was really intended . . . . In construing the 
words of the Act of Parliament we are justified in i that the Legislature did not intend to 
against the'ordinary rules of law unless the language they we ad obliges the Couit to come to the 


conclusion they did so intend.” 

It has been observed by the Federal Court and this Court that though the 
Act conferred new rights of succession upon widows yet, in view of its far-reaching 
consequences on other branches of the Hindu law, the Act should be so construed, 
as to make no further inroad into the Hindu law than is warranted by its plain 
terms. In all other respects the Legislature might be presumed to have left the 
Hindu law unaffected. Umayal Achi v. Lakshmi Achi*, Radha Ammal v. SST 
of Incoms-tax*, Subba Naicker v. Nallammal® and Sesthamma v. Veeranna Cheth®. This 
is also the view of the learned Editors of Mayne Hindu Law, roth and 11th Editions, 
as regards the scope and effect of the Act. 


It is a well-settled rule of Hindu law—a rule that is in conformity with popular 
sentiment—that unchastity disqualifies a widow from succession to her husband’s 
estate. ‘he textual authorities on this point will be found assembled in the judg- 
ment in Kery Kolitany v. Monesram Kolita’?. The text requires that the widow must 
be chaste not only when the inheritance of her deceased husband opens but also 
thereafter. A text attributed to Vridha Manu says, 


“ The wife alone, being sonles and keeping the bed of her lord unsullied and leading a life of 
religious observance,’ may take his entire estate.’ 





Katyayana also declares, 
' Let the sonless widow, ing unsullied the bed of her lord and abiding with her venerable 

protector, enjoy with moderation the (husband’s) property until her death.” 

1. ILLR. (1941 Bom. 438. 4. (1950) 1 M.L.J. 

a. (1938) 2 J. 169: LR. 65 I.A. 286: 1949 2 MLJ. 238, 
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Other texts state that as “‘ half the body ” of her deceased husband the widow takes 
his property in default of male issue. The above texts show that not only that the 
sonless widow’s right in her husband’s property is a mere right of enjoyment but 
that the exercise of that right is dependent on her chastity. The use of the present 
Participial form implies that chastity is imposed as a permanent condition of the 
widow’s enjoyment of her husband’s estate and that a violation of that condition 
would involve a forfeiture of the right. But European writers like Colebrooke 
and English Judges who had to administer the Hindu law, in their concern for 
ensuring certainty of titles to property and their leanings against a divestiture of 
estates once vested, declared the law to be that a sonless widow who was chaste 
at the time of he: husband’s death inherited his estate and that a widow who had 
once inherited the estate of her husband was not liable to forfeit it by reason of her 
‘subsequent unchastity. The law was thus settled by the Judicial Committee in 
Moniram Kolita v. Keri Kolitant+ and this has been the accepted rule of Hindu law 
ever since. Unchastity disentitles a Hindu widow to maintenance. Mainten- 
ance being a recurring right her continued chastity is a condition of her right to 
receive maintenance and she would forfeit her right by reason of her unchastity 
jee tho h maintenance has been decreed to her by a Court. Lakshmichand v. 
andaswami v. Murugammal* and Nagamma v. Virabhadra*. If there has 
yee a ‘lapse from chastity the widow would be entitled only if she reforms her 
ways, and even then only toa starving maintenance. (Satyabhama v. Kesavacharya*.) 
The widows of coparceners in a joint Hindu family are in fact and in law members 
of the family with rights in or over the family property by way of maintenance. 
Raghunanda v. Brozokishore®, Kalyani Vittaldas v. Commissioner of Income-tax’? and 
edathanni v. Commissioner of Income-tax®.) ‘The requirement of chastity as a condition 
of their maintenance from the family property is therefore intelligible. 


The Acc was doubtless intended to “ give better rights to women in respect 
of property” as stated in the preamble. But in what cases and to what extent? 
The rights of a Hindu widow in relation to the property or interest of her husband, 
as they stood before the Act, and as they now stand have to be considered. A 
Hindu widow succeeded to the self-acquired property of her husband or the property 
held by hm as the last surviving coparcener or as the holder of a share on partition 
if he happened to die without leaving sons (including in that term grandsons and 
a seen ‘The sonless widow was disqualified from inheriting her hus- 

and’s separate or self-acquired property if she was unchaste or living in adultery 
at the time the inheritance opened. The Act did not touch this class of cases and 
‘did not abrogate the rule of Hindu law as to disqualification of a widow arising 
out of her unchastity in such cases. If in the cases above-mentioned the husband 
had left sons (in the comprehensive sense) the widow would before the Act have 
been excluded by the sons from inheriting her husband’s estate and would only 
be entitled to maintenance for her life out of that estate. If her husband had died 
as a member of a joint Hindu family owning property, his interest in the family 
property ceased on his death. The widow would but for the Act, be excluded 
from succession to the undivided interest of her husband which passed by survivor- 
ship to the remaining coparceners. She would have had a right however to be 
maintained from the joint family property in the hands of the surviving copar- 
ceners, who might be het son or her husband’s uncles, brothers, nephews or other 
agnatic relations. With reference to these two classes of cases above specified, 
section 3 of the Act conferred new rights of succession on widows in supersession 
of the abovementioned rules of Hindu law. The rule that a widow succeeded 
only on failure of male issue was abrogated and she was given the same share as 
a son in her husband’s separate or self-acquired property. Where the husband 
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diced a member of an undivided Hindu family his undivided interest in the family 
property passed to his widow even if he left male issues. The rule of survivorship 
was to this‘extent abrogated. The interest taken by a widow in her husband’s 
‘estate by virtue of section 3 of the Act was the same as the interest which she took 
in ‘her husband’s separate or self-acquired property in the absence of male issue, 
that is to say, a Hindu widow’s estate with all the incidents attached by law to that 
estate. The liability to forfeiture on lage would attach to that estate fiom 
its commencement and continue throughout le widow’s life. The condition of 
chastity however attaches to the estate only at its commencement. Though the 
Act conferred new rights of succession on Hindu widows in the two classes of cases 
referred to above, it did not purport to abrogate the pre-existing rule of Hindu law 
excluding an unchaste widow from succession to the property of her husband. It 
‘would be a queer state of law that a sonless widow has to be chaste in order to 
inherit her husband’s separate or selt-acquired property but a widow need not be 
chaste if she happens to have sons or lke coparceners of her husband in com- 
tition with when she claims to take her husband’s estate. This, however, would 
the result of the argument of the appellant as regards the construction of sections 

2 and 3 of the Act. 


The Act does not provide for the devolution of her interest after the widow’s 
death in cases where she is given a right o! inheritance by the Act. This is left 
to be determined by the general law. The right of maintenance possessed by a 
widow now by the Act into a right of succession, is not abrogated by the 
Act, but having regard to the principle of Hindu law that maintenance is awarded 
to a widow because of her exclusion from inheritance and a share on partition, it 
is to be inferred that the right of maintenance would not be available to the widow 
in such cases. I refer to these matters to show thet the Act is not exhaustive or 
self-contained, and must be fitted into the context of the existing Hindu law except 
to the extent forbidden by its plain terms. The Hindu law as to the grounds of 
exclusion from inheritance has been considerably modified by Hindu Inheritance 
(Removal of Disabilities) Act, 1928. But even after this Act congenital idiocy 
or lunacy is a ground of exclusion from inheritance. Unchastity as a ground of 
exclusion of Hindu widows from inheritance to their husband’s estate has not been 
removed b t Act which removed many other grounds of disqualification imposed 
~ by Hindu law. Isit to be said that the disqualification fiom inheritance based 
on congenital idiocy or lunacy, which has not been removed by the Act of 1928, 
has now been removed by the Act now under consideration, not directly but infer- 
entially? This is, however, what the appellant’s argument amounts to. A mur- 
derer is et ns from succeeding to the estate of the person murdered on grounds 
of public policy. Kenchava v. Girimallappa!. Isit to be said that this disqualification 
attaches only to a sonless widow who murders her husband and claims to succeed 
to his separate or self-acquired pro , and not to a widow who claims her hus- 
band’s estate in competition with her sons or other coparceners of her husband? 
The Caste Disabilities Removal Act (XXI of 1850) set aside the provisions of Hindu 
law which penalised renunciation of religion or exclusion from caste. But it was 
held that the Act did not get rid of any conditions or restrictions to which the con- 
verts were RE subject under the Hindu law. (Matungint Gupta v. Ram 
Rutton Roy? Pathumma v. Raman Nambiar.) For instance, this enactment would 
not remove the disqualification based on the widow’s unchastity imposed by the 
Hindu law though it removed the disqualification arising from apostacy. (Montram 
Kolita v. Keri Kolitanit and Sundari v. Pattambari®. That the Legislature did not 
take the view that adulterous conduct or unchastity in a married woman was a 
minor or negligible misdemeanour not affecting her rights to property is clear 
from section 2 of the Hindu Married Women’s Rights to Separate Residence and 


1. (1924) 47 MLL.J. 401: L.R. 51 I.A. 368: 8g1. 

(.LR. a8 Bon, 569, 576 (P.C.). . (1880) L.R. 7I.A. 115: TLR. 5 Cal. 
2 a I.L.R. 19 Cal. meas .G.). 

3. (1921) 41 MLL.J. 249: wR. 44 Mad. 5. (1905) I.L.R. ge Cal. 871, 873-4. 


322 THE MADRAS LAW JOURNAL REPORTS. [195r 


Maintenance Act, 1946, which disentitles an unchaste wife to maintenance. } 
find it difficult to hold that the Act now in question has expressly or by necessary 
intendment done away with the personal disqualification like unchastity imposed by 
Hindu law on widows claiming to succeed to the estate of their deceased husband. 


Reliance has been placed by the learned counsel on the language of section 2 
of the Act which runs thus : 


“ Notwithstanding any rule of Hindu law or custom to the contrary, the provisions of section g, 
shall apply when a Hindu dies intestate.” 


It is said that the disqualification of a Hindu widow to inherit her husband’s 
estate arising from her unchastity is a rule of Hindu law which stands abrogated 
as a result of section 2. I cannot agree. The “ rule of Hindu law to the contrary ” 
referred to in section 2 is the rule of Hindu law excluding a widow fiom succession 
to her husband’s estate if he had left a son, grandson or great-grandson, or if he had 
died as a member of'’a joint Hindu family leaving him surviving his coparceners. 
It is this rule of Hindu law that was superseded by section 3 of the Act. To this 
extent, but no further, section 3 is contrary to and therefore supersedes the rule 
of Hindu law. The significance of the words “to the contrary” following 
the words “ notwithstanding any rule of Hindu law ” in sectior: 2 is that it is only 
such rules of Hindu law as are contrary to the provisions of section 3 of the Act 
that stand abrogated. The Seok: E TE of a Hindu widow from successior 
to her husband’s estate based on her unchastity was not even touched upon by the 
Act, and there is nothing in section g prescribing a rule contrary to the well- 
established rule of Hindu law that the chastity of a widow is a condition 
precedent to her inheriting her husband’s estate. 


The object of the Act according to the preamble, was to give “ better rights 
to women” and not to confer rights on unchaste women. The object has been 
amply achieved by section 3 which gives Hindu widows rights of succession to their 
husband’s estate in supersession of the rules of Hindu law which in the circumstances 
specified in the section gave them a mere maintenance out of that estate. The 
family a pivotal institution extolled by Dharma Sastras depended for its unsullied 
cohesiveness and continuity, upon the sanctity of marital relationship with its 
attendant obligation of chastity. I consider it improbable that the Legislature 
would have overthrown the well-established and fundamental principle of Hindu 
law, founded in the deeprooted sentiments of the people that chastity is a condition 
precedent to a widow’s right to inherit her husband’s estate, without expressing 
its intention with irresistible clearness. I also venture to think that it could not 
have been the intention of the Act to give a charte: of unchastity to married women 
or to abrogate the inhibitions of a law designed to preserve the purity and sanctity 
of family life. Unless there is no reasonable way of escape I must decline to attribute 
to the Legislature so wayward an intention. 


For these reasons the second appeal fails and is dismissed with costs. 


Panchapakesa Ayyar, 7.—J~have had the advantage of going through the 
judgments of my brother VisWanatha Sastri, J. and my Lord the Chief Justice. 
I unhesitatingly agree with their conclusions that the Hindu Women’s Right to 
Property Act (XVIII of 1937) has not abrogated either expressly or impliedly 
the Hindu law rule that a wife who is unchaste cannot succeed to her husband’s 
property, whether joint family property or self-acquired property and thai the 
opinion to the contrary expressed by the learned authors of Mayne’s Hindu Law, 
(10th and 11th Editions) and by a single Judge of the Bombay High Court in Akoba 
Laxman v. Sat Genut is wrong and unwanarcted. 


Ghastity is considered by all schools of Hindu law, and by all Hindus as Truth 
in Action, and this is a land where itis proclaimed that God is Truth and Truth 
is God. For the Hindus, chastity in a wife is the first thing required, all other 
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qualities paling into insignificance beside it. The Vedas say: “ Ardha Va Esha 
Atmanss Yajyaysta”’ l 
(She . . . . . thewife . . . . is born as half of the self). 


In the hoary past, Sati Savitri leaped across death with chastity as her sole 
armour and shield, and got back the lite of her husband, Satyavan, from Yama 
who had to yield her husband’s body, the submerged half of the wand of life 
of the couple, when it was pulled by her, his half standing out of the waters of 
death. Only inthe background of this thrilling tale can we understand the 
lawgiver Prajapathi’s words : 

Amnays Smriti tantre Cha Lokachare cha sooribhs | 

Sareerardham Smrita Jaya Punyapunyaphala Sama || 

Yasya noparate bharya dehardham tasya jeevati | 

Fesvatyardhasareerartham Kathamanya : Samapruyat ||. 

(In the Vedas and Smritis and popular usage, the wife is declared to be half the 
body of her husband and to be sharing y the fruits of her husband’s good 
and bad acts. Ofhim whose wife is not dead, half the body survives. When half 
his body survives, how can any one else inherit his property ?) 

Vriddha Manu expressly says that only the sonless widow who keeps the bed 
of her lord unsullied is entitled to her husband’s property. Katyayana also expressly 
says that she must be chaste (Yasyadavyabhicharinss), if she is to succeed to her hus- 
band’s properties. This idea of an unchaste wile’s being disqualified to inherit 
her husband’s property was taken for granted, so much so that several law givers, 
like Yagnavalkya, Vishnu and Bribaspati, often omit it as understood. ‘Thus, 
Yagnavalkya says: ‘‘ Patnseduhitaraschaiva Prtaram Bhratarastatha”’ (the wife, the 
daughter, the’ parents and the brothers succeed to the property of a sonless man). 
Vishnu says: ‘‘ Anapatyasya Pramestasya Dhanam Patnyabhigam ° (the wife takes 
the property of her sonless husband). And Brihaspati says : “ Bhartiya Sutacthesnasya 
Purushasya Mritasyatu’? (the wife takes the property of her sonless husband). By 
such omission they do not intend to say that the disqualification of unchastity is. 
removed. For, itis the very same Brihaspati who says : 

__{ Vratesnavasadtrata Brahmacharya Vyavasthita |. 

Dharmadanaratanityam aputrapi divam Vrajet ||. 
(Performing religious ceremonies and observing fasts, chaste, virtuous, and always 
making gifts for the benefit of her husband’s soul, even a childless widow goes to. 
Heaven). 

That the Hindus of South India (the widow in this second appeal comes from 
Trichinopoly district) did not attach less importance to chastity in a wife is clear 
from the following verses from the Kural of Sage Tiruvalluvar the authoritative 
book of Dharma of the South: 

“ Ts there anything greater than a wife with the armour and shield of chastity? She worships 


no other God than her husband. Verily, at her bidding the rain willfall. Her chastity is her armour 
and her shield. A home with a chaste wife lacks nothing. Ifa wife lacks chastity, the home is 


So, the North and South, East and West in Hindu India, did not differ in the least 
on this vital point. And this was only natural, seeing that the patriarchal Hindu 
law, of Sapindas and Samanodhakas, depended on the chastity of the wife as the 
corner-stone of its edifice. 


With this background of a fanatical insistence on chastity in a wife and its 
being an essential pre-requisite for inheriting the husband’s property, it is obvious 
that its omission by Yajnavalkya, Vishnu and Brihaspati is only because of the 
disqualification being taken for granted. The omission is therefore similar to the 
omission of the disqualification in the Hindu Women’s Rights to Property Act, 
1937, by the Indian Legislature which expressly mentions the disqualification im 
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the Hindu Married Women’s Right to Separate Residence and Maintenance Act 
of 1946, nine years later showing that it never intended to abrogate it for the pur- 
poses of the 1937 Act which conferred far more valuable rights. India is one of the 

' few civilized countries where adultery is still a criminal] oeni showing the great 
importance placed on ihe chastity of wives by the people and their islature 
and the feeling ogainst men who intefere with it. The Hindu members of the 
Legislature, who formed the vast majority in both the Houses, which passed 
the 1937 Act could never have intended to interfere with this deeprooted feeling 
of the race. Nowhere in the Act or Preamble or Objects do we have any whisper 
about removing this corner-stone of Hindu law about a wife’s capacity to inherit. 
It is unthinkable that such a revolutionary change was made without any demand 
from the public or mention in the objects or Preamble or body of the Act, and still 
more anthinis bie that if the Legislature deliberately did away with it in 1937 
it would keep it in 1946 for a lesser right, for that would be swallowing a camel 
and straining at a gnat. The 1937 Act was intended only to amend the Hindn 
law to give better rights to women in respect of property, and not to take away 
-any established disability, like congenital idiocy, congenital lunacy, living in adul- 
tery, murdering the husband etc. and the phrase “ notwithstanding any rule of 
indu law or custom to the contrary” in section 2 must be read as meaning 
only notwithstanding any rule of Hindu law or custom to the contrary of what 
section 3 says, and not as abrogating all disqualifications, especially when the 
Act never mentioned such an object or intention at all. 


Nor can the argument that the 1937 Act is a selfcontained Act and therefore 
effect must be given to section 3 despite all pre-existing disqualifications under 
-Fiindu law be accepted. Itis only a piecemeal legislation regarding a small corner 
of Hindu law. It is not a codifying Act, like the Hindu Code now before Parlia- 
ment, nor even a general amendment of the Hindu law of Inheritance. Varada- 
chariar, J., has said in Umayal Achi v. Lakshmi Achi! 

“But it must be rememtered that the Act was not a codifying Act or even a general amendment 
‘of the Hindu Law of Inheritance. It will help us to ascertain the precise scope of the Act if we 
can ascertain the defects which it set out to remedy”. 

Even the learned authors of Mayne’s Hindu law roth and 11th Editions are well 
aware of this. They say: 

“ where the provisions of the Act are clear, effect of course, must be given to them. But the 
Legislature may well be presumed to have left Hindu law’ unaltered in other respects. The Act 
must therefore be so construed as not tocreate a greater departure from Hindu law than it 
necessarily implies ”. 

‘In holding that the disqualification of chastity was abrogated, they overlooked 
their own observations quoted above and construed the Act so as to create a greater 
departure from Hindu law than it necessarily implies. The well known rules of 
construction given in Secretary of State for India v. Bank of India, Lid.2 and Kenchava 
v. Grimallappa? and by acknowledged authorities like ell on Interpretation 
of Statutes, were ignored by them in arriving at their conclusion. They also obser- 
ved, rather illogically, that a murderous wife could not inherit as public policy 
retained that disqualification. There is nothing against public policy in retaining 
the disqualification of unchastity for a wife oe to inherit he: husband’s property. 
“The various anomalies pointed out by Viswanatha Sastri, J., if this disqualification 
is taken as removed by implication by the 1937 Act, also show the erroneous nature 
of such a conclusion. 


It was ed that commonsense requires the removal of the di ification 
as there is no divesting of the estate from a widow who was chaste when she inherited 
it and began to live in adultery later on. I cannot agree. This rule of law is only 
the result of the application of oe rules of fixity of prop rty rights and a desire 
not to divest what has vested. rule need not be extended further in the name 





1. (1945) 1 M.L.J. 108 (F.C), 116: (1945) I.L.R. 1938 Com. 502 (P.C). 
F.L.J. 8: 1945 F.C.R. 1. g. (1924) 47 M.L.J.401: LR 51 I.A. 968: 
2. (1938) 2 M.L.J. 169: L.R. 65 I.A.286: LL.R. 48 Bom. 569 (P.Q) 
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of commonsense. Often, an unsuitable marriage which is only contemplated will 
be prevented by a Gourt by issuing an injunction, but, once it is celebrated, a 
Gourt will be slow to annul it. So, tbis will be a case falling within Jimuta- 
vahanz’s famous rule: “ A hundred texts cannot annul a settled fact”. In other 
words, it is only a rule of prudence recognising a fait accompli and cannot be applied 
before the fact occurs. \ 

Nor do justice, equity and good conscience require the abrogation of the 
disqualification. There is nothing unjust in requiring chastity in a wife before she 
secks to inherit her husband’s property. It is only a quid pro quo. Nor is equity 
offended by the disqualification. ‘* He who seeks equity must do equity” is the 
well-known rule of equity. A wife who secks to coher her husband’s property 

‘should not be indulging in iniquitous conduct. Here, the widow Alamelu | 
her husband Muthuvelu and eloped with a paramour, Thangavelu, and lived 
with him in adultery. Muthuvelu went and took her back, condoning her adul- 
tery. But, afier a few days, she again left Muthuvelu and went back to Thanga- 
velu and lived with him in adultery in Kumbakonam till her husband Muthu- 
velu’s death. Neither equity not good conscience can be invoked on behalf of 
such a wife for inheriting the property of her husband she had wronged so gric- 


vously. 


For all these reasons I have no hesitation whatever in agreeing with the conclu- 


sions of Viswanatha Sastri, J. and my Lord the Chief Justice. is second appeal 
must be dismissed with costs. 
V.S. — Appeal dismissed. 


IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. P. V. RAJAMANNAR, Chief Justice AND MR. Justice 


SOMASUNDARAM. 
Sri Sri Sri Krishna Chandra Gajapathi Narayana Deo .. Appellant * 
D. 
Pragada Ramamurthy Pantulu and others -. Respondents. 


Madras Surowy and Boundaries Act (VIII of 923), sections 19 and 14—Scope and effect— Limited SUT DED 
—Surosy of wnsut plots in an estate—Wrong inclusion of certain mam area tm the estate ollagi — Though 
snt not filed, ms rectified by Special Revenus Officer— Jurisdiction of Special Rcrerus Offear to correct the 
mistakes. 


The question as to whether the determination of the boundary of a son Sa under section 1¢ 
of the Madras S and Boundaries Act of 192, will affect trtle to a piece of land lying within the 
said boundary would d d very much on the nature of the clam to that land and the questions 
that arose for decision before the survey officer. There may be a case in which the result of a 
boundary fixed bv the survey officer beco concluuve under section 1g of the Act may have an 
indirect effect on the title to an area covered by the boundary. But, strictly speaking, this is not 
because the survey officer has any jurisdiction to determine a question of title. It ıs the indirect 
result of the fixing of the boundary. 


Sri Sri Maharaja Krishnachandra Gajapathi Narayan Deo v. Rokkam Veakalappa Rao Dera, I.L.R. 
1949 Cuttack 165, followed. 


During the course of a survey of certain plots in certain villages forming part of P 
estate, certain areas originally forming part of the village Af which adjoined village X were included 
in and surveyed as part of the village X, admittedly a vil in the P estate. Af was an unenfran- 
chised innam village within the ambit of the P estate but not ing part of the estate. Though the 
notification under section 13 of the Madras Survey and Boundaries je stated that the survey notified 
shall be conclusive unless it is modified by a decree of a Civil Court under the provisions of section 14 
of the Act, no suit was filed. But the inamdars filed an application before the Special Revenue Officer 
pointing out the mistakes which had occurred. He after comparison of the old survey plans and the 
new plans came to the conclusion that a mistake had been committed and directed that the concerned 
plots should be registered as Agraharam lands in the M Agraharam. This order was confirmed by 
the Board. Thereupon the owner of the P estate filed a suit for a declaration that the lands so dealt 
with are not inam lands forming part of the of M but were the jeroyiti lands forming part 
of the estate village of K and it was contended that the plas Revenue Officer was not competent 
to make the cha as the boundaries and classification had been finally determined under 
section 13 of the Madras Survey ənd Boundaries Act. 
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Held : The survey officer was not concerned with the fixing of boundary between’ the villages 
of K and M. There was only a limited survey of PENS plots and there.was no notification under 
wection 5 of the Act. In the circumstances it cannot be beld that any order of the survey officer 
can affect the rights of the inamdars and the plaintiffcannot rely upon the provimons of sections 13 
and 14 of the Act in support of his claim to the properties. 


_ _Appeal against the decree of the Court of the Subordinate Judge of Chicacole 
in O.S. No. 14 of 1942. 

L. S. Vesraraghava Aiyar for Appellant. 

C. V. Dikshitulu for Respondents. 


. Justice Panchapagesa Sastri, before whom the case come on for 
hearing made the following order of reference to a Bench, dated rgth March, 


1951.] 


he claims is that the suit lands and the Hill described in the Schedule 


to the plaint are not Inam lands ae part- of the Agraharam of Maradikotta '- 


but are the jeroyiti lands and hill of the Estate of Favlakimedi being part 
of the village of Kuddaba. His case is that the Inam grant in village of Maradi- 
kotta was confirmed by the Inam Commissioner as an inam grant only with reference 
to an area of 451 acres 94 cents only out of a total area of 750 acres 2g cents of the 
said village, and that the lands and hill set out in the schedule are not included 


in the area or confirmed as Inam grant but come within the area excluded from the ` 


grant. Whatever was excluded from the Inam grant formed part of the estate 


of Parlakimedi which belongs to the plaintiff. There appears to have been a survey ` 


of this estate in 1g10 or 1912. Some portions were however omitted by oversight 
from the said survey and in 1933-34 the Government ordered survey of the area 
so omitted by oversight. The plaintiff’s present case is that the items described 
in the plaint schedule together with the forest lands in the village of Maradikotta 
were all surveyed under the provisions of Act VIII of 1923 as part of the Jeroyiti 
village of Kuddaba and final notification under section 13 of the said Act was 
published on 15th August, 1936. Under the said notification, it was announced 
that the survey notified shall be conclusive proof that the boundaries determined 
and recorded therein had been correctly determined and recorded unless modified 
by a suit in a Civil Gourt under the provisions of section 14 of Act VIII of 1923. 
The contesting defendants who are the Inamdars of the village did not file a suit 
-within three years to have the survey modified. But in the course of the settlement 
proceedings which were taking place they ap to have appeared before the 
Settlement Officer and claimed that the suit lands and hill formed part of the 
inam in their favour and the rights should be recognised. The Settlement Officer 
notwithstanding the survey aforesaid which included these in the jeroyiti portion 
of Kuddaba village recognised the claims of the Inamdars of Maradikotta to the 
lands and hill in question and passed an order in their favour. Against that order 
a revision petition filed under section 172 of the Estates Land Act on behalf of the 
plaintiff to the Board of Revenue was also dismissed by the Board on 21st May; 
1941. ‘Thereafter the present suit was filed for a declaration that the suit lands 
and hill formed part of Jeroyiti village of Kuddaba. i 

The Inamdars contested the suit. According to them the agraharam village 
of Maadikotta was a grant of the whole village of the total extent of 750 acres 
ag cents and not as averred by the plaintiff of a portion of it amounting to 451 


acres 84 cents only. The latter extent was taken as the extent of the cultivable: 


area for the purpose of calculating quit rent. But the t was of the entire 

illage. They denied the suit lands and hill were excluded from the grant. They 
denied ihe binding character of the order in the survey proceedings and stated that 
the notification of 15th August, 1936, was not valid and binding on the agraharam- 
dars. They relied upon the recognition of their rights in the settlement proceedings 
by the Officer who conducted the proceedings under the same G.O. which autho- 
rised the survey and settlement of record also and stated that the finality attached 


Panchapagesa’ Sastri, J.—The plaintiff is the appellant. He brings this _. 
suit under section 173 of the Madras Estates Land Act. The relief which ., 
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hd 4 


~~ 


Ir]. SRISENA CHANDRA 0. RAMAMURTHY PANTULU (Panchapagesa Sastri, F.). 327 


to the survey order under section 13 of the Act was not attracted. The Court 
below raised appropriate issues on these pleadings. It found that the suit hill, 
item 6 in the plaint, was not included in the grant to the Inamdars, and that 
they were not in possession of the same. At the same time, the lower Court found 
that the suit lands of about 50 acres and thereabouts comprised in S. Nos. 225, 
226, 231 and 233 and S. Nos. 240 to 245 which were to be identified with portions ` 
of lands in blocks 66, 68, 72, 73, 78, 79, 80 and 81 are all lands which are shown, 
to be included in the total extent of 451 acres 94 cents mentioned in the Inam 
ant itself and the plaintiff had no title thereto. On the legal question as to the 
inding character of the order in the survey proceedings the lower Court held 
that in the circumstances it was not necessary to set aside the same by a Givil suit 
by the agraharamdars under section 14 of the Act and the plaintiff could not 
therefore take advantage of the notification under section 1 3 having become final 
- with reference to the boundaries marked and recorded therein. In the result, 
"it passed a decree that the hill which is plaint schedule item 6 and which is shown 
as block No.74 mentioned in Ex. P-3 is not included in the inam grant to defendants 1 
to 22 and that it belongs to Parlakimedi estate It dismissed the suit with refe- 
rence to the rest of the plaintiff’s claim. Against this, the plaintiff has filed this 
e appeal No. 278 of 1944 and there is also a memorandum of cross-objections 
y the Inamdars with reference to the hill which was decreed to the plaintiff. The 
points for determination are :— 


1. Whether the hill (block No. 74) belongs to Parlakimedi estate or to the 
agraharamdars, defendants 1 to 22? 


2. Whether the lands (excluding the hill) set out in the schedule to the 
plaint bearing survey numbers already referred to above are included in the Inam 
grant to the agraharamdars or excluded therefrom ? 


3. Whether the notification of the Survey Officer under section 13 of the 
Madras Survey and Boundaries Act is not final so as to preclude the claim of the 
‘ defendants to the suit lands and hill as they have not filed a suit within thice years 
, of the notification to set aside the order ? 


Point 1.—The judgment of the lower Court is not clear in some respects. The 
matter has therefore been argued before me very elaborately both on facis and on 
law by the learned advocates for the parties. At the outset, it may be remarked 
that what is called the forest area in the inam village of Parlakimedi is admittedly 
not claimed by the inamdars although in the written statement they would state 
the entirety of Maradikotta village was meant to be given in the Inam. Excluding 
this forest area there are cultivated lands, waste lands, poramboke, tank, and channel 
beds, hills and hillocks included in the village of Maradikotta. The hill which is 
the whole of the item 6 of the plaint schedule corresponds to block No. 74 in the 
block survey of the Gap ius which Ex. P-3 is the plan. The lower Court has 
found on the evidence t this hill belongs to the Parlakimedi Estate and has 
been in enjoyment of the Zemindar and the claim of the agraharamdars to it has 
not been established. The memorandum of cross-objections raises this question. 
When the evidence was read out and the manner of enjoyment was particularised 
in the evidence it became clear that the case of the agraharamdars to the hill was 
not satisfactorily established. Indeed the learned advocate for the respondents 
‘did not seriously challenge the correctness of the finding of the Court below with 
regard to the question of the hill. I am satisfied that on the evidence the finding 
-of the Gourt below is right and the Memorandum of cross-objections has got to 

Point 2 :—Coming now to the lands themselves, on a comparison and scrutiny 
of Exhibit P-3 (a) which gives a list of the area wet and dry, hills and hillocks, 
tank and channel beds etc., with reference to the corresponding block numbers of 
the block survey, it became clear that the lands now questioned were included in 
the total extent of 451 acres and odd shown in the Inam Register. In this view, 
the plaintiff’s clatm to this property cannot succeed. Both sides frankly admitted 


s 
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that much reliance could not be placed upon the documents, being Tease deeds. 
produted by them as the tenants were nob examined by either of the parties in . 
respect of their lease deeds. The plaintiff relied upon some entries in what is 
known as D. C. B. accounts but no person who has actually paid any rent has been 


.fxamined. P. W. 4 has no personal knowledge. In these circumstances title to 


7 and possession of these lands cannot be said to be established satisfactorily by 


the plaintif. That is a finding on the facts, F 


Nevertheless it was argued as a matter of law, and this was the main argu- 
ments before me, that the proceedings of the survey which culmintated on 15th 


< of August, 1936, has become final between the parties inasmuch as these lands have * 


lag 
+ 


been shown in the survey as part of the Jeroyiti village of Kuddaba and admittedly `- 
no suit was brought in the Civil Court within three years from the date of the 


notification. It is true that in the course of the settlement proceedings the agra-. , . 


haramdars got an order in their favour from the settlement officer and from the . *. 
Board of Revenue. But this suit is filed to set aside that order under the provi-’ ‘;° 


+ 


sions of the Estates Land Act: The Lower Court thought that ag the survey'and . s 
P 


settlement proceedings all took place under the same Government order, the fna- 
lity provided for in the Survey and Boundaries Act with reference to the survey 


notification unless set aside within three did not apply in this case, as even .\ 


within the said three years’ period the Settlement Officer had ignored the proceed- * 
ings of the survey and contrary to the record of survey recognised the rights of 


the agraharamdars to the lands in question in the settlement proceedings and made -, 


entries accordingly. This line of argument is not supported before me by the © 
learned advocate for the respondents. He conceded that this reasoning is net- 


* sound. But he took his stand on the position that on a proper interpretation of 


the Survey and Boundaries Act the proceedings with reference to this matter cul- 


minating in the notification of 1936 could not affect the title of his clients to the: 3 


lands in question if they were entitled to the'same. It is this important question. 
of law that now falls to be decided. It may be pointed out that the pfesent survey. 
proceedings were under the Act VIII of 1923. The proceedings started by the 


G. O. which is found in the Fort St. George Gazette of January, 1933. ‘The question . . 


therefore has to be considered with reference to the effect of the statutory provasjbns. 
of the new Act of 1923. Prior to this the Act which was in existence-was the - 
ras Act IV of 1897. There are a number of reported decisions dealing with the 


effect of the statutory provisions of that Act but there have been some changes in `° 


the new Act. Since the new Act we have two reported decisions of this Court the 
one by Abdur Rahman, J., reported in Ponnugwami v. Mariappa Servei”, and another 
by Byers, J , reported in Nagarainam v. Guruswam?. My attention was not drawn 
to any other reported decision on this new Act by our Court. I find that there 
is a conflict of views in the two judgments, the two learned Judges sitting singly. 
While Byers, J.; holds that it is the boundaries which are determined and recorded 
thai are conclusively established and the finality is only with reference to the bounda- 


ries and not to the question of title and that the meaning of the words in section 13 | 


is self-evident, the other judge who has dealt with the matter elaborately and sur~a? 
veyed the relevant sections beginning from section g onwards has taken a different. 
view. The learned Judge while stating that the question of determinations of 
boundaries may not always decide a question of title has observed that there are 


cases where in the determination of the boundaries is implicit a decision as regards’ a 


title as wel]. If the lands are not adjoining each other and if there is no dispute 
with reference to the boundaries, a pure question of title cannot be decided by-a. . 
Survey Officer and if for the purpose of survey he regards one person as the owner,’ 
that is not conclusive though no suit is brought within three years. But, says the - 
learned Judge, if the two properties adjoin each other and in the course of survey °» 
whether there is boundary dispute or not, it is necessary to determine the exact’ 
boundary line between the two plots in question, this determination of the boun~ 

dary line involves with it as a matter of logic determination of the title to the 


disputed portion as well. noe 


Se ee ear See ee a 
1. ALR: 1949 Mad. 420. : a. (1943) 2 MLL.J. 311. f pa 


+ 
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It was ‘contended by the learned advocate for the appellant that the new Act 
“VIII of 1923 does not require a bound&ry dispute for the finality of the orders of 
the Survey Officer. It was a condition in the old Act. Under the new Act the 
language of section 13 refers to persons aggrieved by the determination of the 
boundaries under section 9, Io or 11 and is wide enough to include persons aggrieved 
where a determination of a boundary is recorded as undisputed under section 9 (1). 
The argument on behalf of the appellant is founded upon the decision of Abdul 
Rahman, J. The contention is that as several lands are included in the vi 
of Kuddaba, they can no longer be said to be lands situated in the village of Maradi- 


; kottah and the inamdars’ 1ights are only to lands within the village of Maradikottah. 


So put it amounts to a declaration that the inamdars are not entitled to any por- 


. tion of the land determined to be within the limits of Kuddaba. Notwi 


the finding of fact that the suit lands in question formed part of the original 451 


a acres and odd included in the inam grant situated in the village of Maradikottah 


in view of the conclusiveness of the boundaries incorporated in the pro- 
ceedings, the present contention on behalf of the defendants should not be upheld. 
So runs the argument on behalf of the appellant. On the other hand, the res- 


pondents’ advocate stresses that no notice of any survey operations with reference 
; to ‘the village of Maradikottah was ever published or given to the Agraharamdars 


and they had no concern with the survey of Kuddaba village. It was pointed 
out that the Government order sanctioning the survey mentioned only the vi 

of Kuddaba and did not mention the village by Maradikottah. So also the 
notification of April, 1933, which refers to the village of Kuddaba makes no men- 
tion of the village of Maradikottah. It was further argued that the jnam village 
of Maradikottah was really not a Dharmila inam but it was pre-settlement inam 
which was also enfranchised by the Government at the time of the inam proceed- 
ings. In such circumstances it was stated that the survey proceedings were not 
binding at all on the inamdrs of Maradikottah, It was argued moreover that 
this was not a case where any question of ownership consequent upon boundary 
lines is being investigated now. This is a matter, it is stated, which relates to the 
tenure. of the lands whether an las ryoti lands belonging to the zamirflar or 
whether they are inam lands of Agraharamdars. It was argued that in a case 
of that description the principle of the decision in Ponnuswami v. Mariappa Seroai! 
is not applicable. The respondents’ advocate contends that whether the lands 
are in the village of Kuddaba or Maradikottah is immaterial provided the lands 
that are now said to be in the village of Kuddaba are recognised as inam lands. 
It is immaterial whether the lands are described in one village or in the other but 


the tenure of the lands is important. He is quite content to regard them as inam ` 


lands in the village of Kuddaba if the plaintiff is so anxious to have them. This 
was the substance, as I understood it, of the argument on behalf of the respondents. 

y attention was drawn to the recent decision of the Orissa High Gourt which 
is found reported in Narayana Deo v. Venkatappa Rao*. Reliance was placed upon 
this decision by both the learned advocates, as supporting their contentions. In 
vigw of the conflicting decisions by single Judges on this important question under 
the Madras Survey and Boundaries Act which is likely to arise fairly often, I am 
of the opinion that this matter must be settled authoritatively by a Division Bench 
of this Gourt. The value of the subject-matter involved in this appeal is also fairly 
considerable. In these circumstances, having regard to the fact that in any event 


' there is a right of appeal as a matter of course to the Division Bench I think it is 
- desirable to straightaway refer the matter for decision by a Bench. The appeal 


‘and the memorandum of cross-objections with these o tions of mine will 


therefore be placed before the Bench for disposal by them. 


Mr. Veeraraghava Ayyar in the course of his arguments filed a certified copy 
of the order of the Settlement Officer against which a revision petition was filed 
before the Board of Revenue which affirmed the decision of the Settlement Officer. 
He wanted it to be filed as additional evidence in this case. Even in the lower 


1. ALR. 1943 Mad. 420. 2 LLR. (1949) Gut. 165. 
43 
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Gourt the defendants stated that they had a copy of it and they had no objections 
to file the same and would produce it. Somehow it has not been filed. Im order ' 
to understand the scope of the order of the Board, Exhibit P-34, it has become 
necessary to have the order of the Settlement Officer. So I receive it as additional 
evidence and mark it as Exhibit P-39. 


The appeal coming in for hearing before the Hon’ble Mr. P. V. Raja- 
mannar, Chief Jusic and Hon’ble Mr. Justice Somasundaram, the Judgment of 
the Court was delivered by 


The Chief Fustice—The appeal was heard fully by Panchapagesa Sastry, J., 
who recorded his findings on the several questions of fact which were necessary for 
disposal of the appeal and the memorandum of objections. He however thought 
it was desirable that the appeal should be finally disposed of by a Division Bench, 
because there were conflicting decisions of single judges of this Gourt on a ques- 
tion of law which was very material for the disposal of the appeal. The appeal 
and the memorandum of cross-objections have therefore been placed before this 
Bench for final disposal. Before us counsel very properly did not attack the correct- 
ness of the findings of fact arrived at by the learned Judge on a discussion of the 
relevant evidence relating to them. The arguments were confined to the ques 
tion of law which arises in the following circumstances. The plaintiff (the appel- 
lant) is the Maharajah of Parlakimedi. The contesting defendants are inamdars 


- who have been held to be entitled to an inam of the extent of 451 acres 94 cents 


in the village of Maradikottah. On 24th January, 1933, Government issued a 
notification in exercise of the powers conferred on them by section 17 (a) of the 
Madras Survey and Boundaries Act of 1923 directing the survey of certain unsurveyed 
plots in villages specified in the list set out in the notification which were part of 
the estate of Parlakimedi. The Government also directed under section 164 (1) 
of the Madras Estates Land Act the preparation of a record of rights for the same. 
In continuation of this notification, another notification was issued (Exhibit P-22) 
on 1st March, 1933, intimating that the survey operation of the unreserved waste 
blocks in certain villages in the estate would commence in the month of March, 
1933.° The notification contained the following further provision : 

‘‘Tivery person claiming to be interested in such lands as registered holcer or athe: wise should 

attend either in person or bv agent at the tme and place specified and frum time to tim: thereafier 
when called upon for the purpose of pointing out boundaries and supplying information in connec- 
tion therewith.” 
Kuddaba was one of the villages mentioned in the notification. It is ' common 
ground that areas comprised in certain block numbers originally forming part of the . 
village of Maradikottah which adjoined the village of Kuddaba were included in 
and surveyed as part of the village of Kuddaba, admittedly a village in the estate. 
Maradikottah was itself an unenfranchised inam village within the ambit of Parla- 
kimedi estate, but certainly not forming part of the estete. The block numbers 
which were so included in Kuddaba, though they were according to the block survey, 
surveyed as within the geographical limits of Maradikottah, were Nos. 66, 68, 72, 
73> 74, 79, 81 and 83. On 15th August, 1936, there was a notification under 
section 13 of the Survey and Boundaries Act of 1923 giving notice that 
the survey of the jeroyati blocks in the villages of the Parlakimedi estate mentioned 
in the notification was completed. It is useful to set out the exact language of 
the notice which follows the language of sections 13 and 14 of the Act, 

«1, Notice is hereby given under section 19 of the Madras Survey and Boundaries Act (VIII 


of 1929}, that the survey of jeroyati block in the undermentioned villages of the Parlakimedi 
estate, Pojani. taluk, is now complete. 

a. Unless the survey hereby notified is modified by a decree of a civil Court under the provi- 
sions of section 14 of the same Act, the record of the survey shall be conclusive proof that the bounda- 
ries determined and recorded therein, have been correctly determined and recorded.” 


Kuddaba is one of the villages mentioned. l 

The inamdars did not file any suit such as is contemplated under section 1 
of the Act. They, however, filed a petition before the Special Revenue Officer 
who was conducting the record of rights operations pointing out the mistakes 
which had occurred and claiming the lands which had been surveyed as part of 


i 


IT] - KRISHNA CHANDRA 0. RAMAMURTHY PANTULU (Rajamannar, C.7.). 331 


the village of Kuddaba to be really included in their inam. The Special Revenue 
Officer after comparison of the old survey plans and the new plans arrived at the 
conclusion that except the lands covered by block No. Le Banga was hill poramboke 
and block No. 82 which was a village site, the other bl , namely, Nos. 66, 67, 68, 
72, 79, 80 and 81 were included in the inam and therefore the corresponding 
survey numbers should be registered as agraharam lands in the Maradikottah Agra- 
haram. The plaintiff-appellant filed a revision petition to the Board of Revenue 
against this order of the special officer, but the Board saw no reason to interfere 
with this order. One of the points raised in the revision petition filed on behalf 
of the respondents was whether the Special Revenue Officer was competent to 
change the tenure of the lands from estate jeroyati to inam when once the boundaries 
and classification of the two classes of land had been finally determined under 
section 13 of the Madras Survey and Boundaries Act. On this point the Board 
observed that survey decides only the boundaries between two parcels of land and 
that it was not final on the question of the title to or the tenure of the lands. They 
held therefore that the Special Revenue Officer had jurisdiction to modify the 
determination made at the survey regarding the tenure of the lands. This order 
was passed on 21st May, 1941 and on 7th April, 1942, the Raja filed the suit out of 
which the appeal arises for a declaration that the suit lands and hill described in the 
schedule are not inam lands forming part of the agraharam of Maradikottah but 
were the jeroyati lands and hill forming part of the estate village of Kuddaba. 


The decision of the question which falls to be considered turns on a construc- 
tion of sections 13 and 14 of the Madras Survey and Boundaries Act VIII of 1923 
and the effect of the provisions of those sections. Before we deal with them, we 
think it is necessary to point out one fact which shows the nature of the survey 
which was directed by the Government. It was not a general survey of all lands 
within a district or other specified division that was ordered by the Government. 
The notification already referred to purported to be under section 17 (a) of the 
Act ; that is to say, it was a survey of a portion of an estate made on the appli- 
cation in writing of the proprietor of such estate. There was no question of the 
survey. of any boundary between any village or villages of the estate and villages 
not forming part of ihe estate. Section 5 of the Act specifically provides for such 
survey. It says: 


~ “The Provincial Government or subject to the control of the Provincial Government, any officer 
or authority to whom this power may be delegated by it may by notification order a survey of any 
Government land or of any boundary of such land or of the boundary forming the common lmit 
of Government land and land that is not Government land.” 


It is therefore clear that the determination of boundaries in the survey could only 
be of boundaries within the villages specified like for Instance, between different 
holdings and parcels of land within them. There was no question of determi- 
nation of the boundary, for instance, between Kuddaba and Maradikottah. This 
fact will have a material bearing in discussing the effect of the two material sections 
to which we shall immediately refer. These sections run as follows : 


“13. When the survey of any land or boundary which has been notified under section has 
been completed in accordance with the orders under section g, Io or 11, the survey officer 
shall notify the fact in the district Gazette and a copy of such notificaton shall be posted in the village 
chavadi, if anv, of the village to which the survey relates ; unless the survey so notified is modified 
by a decree of a civil Court under the provisions of section tty the record of the survey shall be con- 
clusive proof that the boundaries determined and recorded therein have been corrertly determined 
and recorded. 


I Any person deeming himself aggrieved by the determination of any boundary under sec- 
tion ee or 11 may, subject to the provisions of parts IT and III of the Indian Limitation Act, 1908, 
institute a suit within three years from the date of the notification under section 19 to set aside or 
modify the said determination and the survey shall, if necessary, be altered in accordance with the 
final decree in the suit and the alteration, if any, shall be noted in the record.” 


There are only two reported decisions of this Court dealing with these sections. 
There are other decisions dealing with the previous Survey and Boundaries Act of 
1897 wherein the corresponding provisions are materially different, In Nagarathnam 
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Pillai v. Guruswami Pillai!, Byers, J., took the view that sections 13 and 14 cannot 
have the effect of giving any jurisdiction to the survey officer to determine a question 
of title. The proceedings under the Survey pad Bonners Act are concerned 
really with the survey and boundary and any question of title cannot be decided 
by the Survey Officer under the provisions of that Act. In Ponnuswami v. Mandppa 
Seroai*, Abdur Rahman, J., came to a conclusion which cannot be said to com- 
pletely differ from the view expressed by Byers, J., though prima facis the impression 
left on us is that he was taking quite a different view. Abdur Rahman, J., points 
out that there may be cases when a decision of a Survey Officer in a boundary dispute 
may have the effect of affecting title. Where as a result of the Survey Officer’s 
order the limit of a person’s bound has been determined and recorded the 
question of title to the area falling within that boundary must, according to the 
learned Judge, be held to have been y determined as being implicit in that 
order. In such cases, at the expiry of the period described in section 14 of the Act 
the survey would become conclusive under section 13 with the result that there 
may be an adverse effect on the title of the property where land has been wrongly 
included within the boundary of the property of another person. 


But even the learned Judge recognised that there may be cases in which the 
dispute may not really relate to the boundary and in such cases it cannot be said 
that the order passed by the Survey Officer would become final on a question of 
title which might incidentally be raised. He observed : 


“Tt may be that if the dispute merely related to the title of the plot in dicpute as distinguished 


from a dispute as to its boundary, the order passed by the Survey Officer would not have become 
final”? 


We agree with Abdur Rahman, J., that there may be a case in which the result 
of a boundary fixed by the Survey Officer becoming conclusive under section 13 
of the Act may have an indirect effect on the title to an area covered by the boundary. 
To take a concrete example, if adjacent survey numbers, say 1 and 2, belong to two 
persons A and B and either after dispute or without any dispute the Survey Officer 
proceeds to fix the boundary between these two survey Nos. 1 and 2, and on doing 
so, he marks the boundary in such a way as to include a portion of what is really 

No. 2 as a party of survey No. 1, it may be that after the lapse of the period 
specified in section 14 of the Act, B the owner of the survey No.2 would be pre- 
cluded from challenging the correctness of the boundary and would virtually lose his 
title to that part of the survey number belonging to him which had been wrongly 
included in survey No. 1 on account of the wrong boundary fixed by the Survey 
Officer. Itis obvious, however, that strictly speaking, this is not because the Survey 
Officer has any jurisdiction to determine a question of title, It is the indirect 
result of the fixing of the boundary. 


In our opinion, a correct construction on these two sections was placed by 
the learned Judges of Orissa High Court in Narayana Deo v. Venkatappa Rao*. The 
learned Judges there held that : 


‘¢ The question as to whether the determinstion of the boundary of a village (whether a boun 
dirpute exists or not) under section 1 of the Madras Survey and daries Act of 1923 will affect 
title to a piece of land lying within the said boundary would depend very much on the noture of the 
claim to that land and the questions that fell for decision before the Survey Officer. For instance, if 
the clai to a particular piece of land is itself based on the d that it lies in a particular vi 
belonging to one of the parties and the Survey Officer while deciiniag the boundary holds that the 
plot lies in the adjacent village, such determination of the boundary, unless set aside by a suit under 
section 14 of that Act, would undoubtedly conclude title in tofthat plot. But where the rival 
claim regarding title to a plot has nothing to do with the question as to whether the plot lis within 
the boundary of one village or of the adjacent village, how can it be said that the determination 
of the boundary under section 13 would alfect title ?” 


We agree with respect with these observations. In the present case it is 
bvious that the Survey Officer was not concerned with fixing the boundary between 
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the villages of Kuddaba and Maradikottah. As we have already pointed out earlier 
on in this judgment, there was only a limited survey of the unsurveyed blocks 
of the villages in the estate. There was no notification under section 5 of the Act 
which must be invoked for directing a survey between estate villages and villages 
not forming part of the estate. Maradikottah, as admitted by the plaintiff himself 
in his plaint, is an enfranchised inam vi and though it may be within the geo- 
phical ambit of Parlakimedi zamindari, it must be deemed to be a non-estate land 
or the purpose of the Madras Survey and Boundaries Act. There was therefore 
no question of any boundary between the two villages. There is no question of any 
survey of Maradikottah village itself. In such circumstances, it cannot be held that 
any order of the Survey Officer can affect the rights of the defendants in the case. 
The real question, as pointed out by the learned Judge Panchapagesa Sastry, J., 
is whether the particular extents of land form part of the inam of the defendants 
or are they part of the jeroyati lands of the zamindar. If the finding which we 
accept is t these extents form part of the defendants’ inam, it y does not 
matter to the defendants whether the lands are shown in any survey as lying 
within one village or the othe: village. We agree with the learned Judge that the 
laintiff cannot rely upon the provisions of sections 13 and 14 of the Survey and 
oundaties Act in support of his claim to the properties which have now been 
found to belong to the defendants. 
Ths appeal is therefore dismissed with costs. 
Accepting the finding arrived at by the learned Judge which was the same as 
that arrived at by the trial Judge, we dismiss the memorandum of objections 


also with costs. 
Appeal and Memorandum A 
V.S. — Objections dismissed. 


IN THE HIGH COURT OF JUDIGATURE'AT MADRAS. 
PRESENT :—MR. JUSTICE SATYANARAYANA Rao. 


Gadhavajhala Satyanarayanamurthi .. Appellant* 
U. 
Rao Saheb Y. Narayansmurthi and others .. Respondents. 

Civil Procedure Code (V of 1908), section g—Right of suit—lf can be taken away by a rule mads by a 
non-statutory body. 

The right of suit under section g, Civil Procedure Code, cannot be taken away by a rule made 
under a power conferred by a scheme framed for the administration of a school. It has no statutory 
force and cannot affect the provisions of the Civil Procedure Code. Sucha rule which provides 
an optional remedy by way of appeal to the general committee against any order of dismirsal cannot 
take away the right of che aggrieved person to go to a Civil Court to have an adjudication on his 
right to continue as a teacher in the school on the ground that his dismissal was «lra vires and void. 


(On the facts, the dimmissal of the teacher was found to be wrongful}. 

Appeal against the decree of the Court of the Subordinate Judge, Narsapur, 
in A. S. No. 69 of 1945, preferred against the decree of the District Munsiff Court, 
Narasapur, in O. S. No. 8 of 1944. 

V. Parthasarathy for Appellant. 

S. Venugopal Rao and M. Venkateswarlu for Respondents. 

The Gourt delivered the following 
i JupcmMENT.—The plaintiff is the appellant in this second appeal. He was 

the Head Clerk in the Taylor High School, Narasapur. He was suspended by 
the management of the Institution on the reth October, 1943 and was ultimately 
dismissed from service on 1gth November, 1943. He instituted the suit out of 
which this second appeal arises, for a declaration that the orders of suspension 
and dismissal were ultra vires and void and that he continued to be an employee 
of the Taylor High School, Narasapur, and for an injunction directing the defendants 
to allow him to work in his post in the school. The suit was contested by the 
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management on various grounds. They maintained that the dismissal was justified 
and was proper, that the plaintiff’s only remedy if he was ieved by the decision 
of the Executive Committee was to have preferred an appeal to the aal Com- 
mittee under rule 9 of the Rules framed by the General Committee under clause 25 
of the scheme framed by the Court in O. S, No. 19 of 1922 on the file of the Sub- 
Court, Narasapur, and that therefore the suit was not maintainable. The trial 
Court found practically on almost all the points against the plaintiff and dismissed 
the suit. On appeal the learned Subordinate Judge found that the order of dis- 
missal was wrongful, as there was no prope: uly by the Gommittee, that the 
procedure adopted by them was not proper that the rule of natural justice 
that a man should not be condemned without giving him an oppoitunity to prove 
his innocence was not observed. He however dismissed the suit on the sole ground 
that rule g excluded the jurisdiction of the Civil Court from entertaining the suit, 
and that the remedy of the appellant was to have preferred an appeal to the 
General Gommittee under rule g. 


In this second appeal the entire ground was covered by the learned advocates 
appearing on both sides. In the first place the réspondent’s advocate attempted 
to argue that the finding of the learned Judge that the dismissal of the plaintiff 
was wrongful was not justified. Itis not disputed that the plaintiff was a permanent 
employee of the Institution and that his tenure of office was not terminable 
at pleasure. The learned Subordinate Judge has found that no opportunity was 
given to the appellant to establish his innocence, and that the committee were 
not prepared to accept the explanation offered by the plaintiff in answer to the 
chaiges framed against him. He also found that the es of bribery levelled 
against the appellant were not proved and that the appellant was not given an 
opportunity to show that charges 1 and 4 were not true. On these findings the 
conclusion is irresistible that the dismissal of the plaintiff from service was wrongful 
and cannot be upheld. 


The next question that falls to be considered is whether the jurisdiction of 
the Civil Court to entertain the suit is excluded by rule 9. Rule g is as follows: 

““{t shall be open to any person aggrieved by any decision or orde: or other resolution of the 
Executive ` Committee toa tu the General Committee against the said decisions, order or 
resolution within 15 days of the pasmng thereof, and the decision, or order or resolution of the 
General Committee passed in the said appeal shall be final.” 
It is contended on behalf of the respondents that as a remedy is provided by the 
rule by way of appeal against the decision of the Committee, it is the duty of the 
appellant who To that he is aggrieved by that order to have preferred an 
appeal to the General Committee. Not having done so, he is precluded from 
instituting the present suit. I am not prepared to agree with this contention. 
In the first place it is not obligatory upon the aggrieved person even under the rule 
to prefer an appeal to the General Committee, as it states that it shall be open to 
a person ieved to prefer an appeal to the General Gommittee and not that 
it 1s in nt upon him to prefer an appeal. 

The jurisdiction of the Civil Court under section 9, Civil Procedure Code, 
can be barred either expressly or by implication. The decisions referred to in 
the ju ent of the learned Subordinate Judge for the view that the jurisdiction 
of the Givil Courts is excluded by rule g, in my opinion, have no releyancy. In 
Venkatarao v. Secretary of State for India}, the tenure was a tenure at pleasure, and 
it was held by the Privy Council that the only remedy of the aggrieved person was 
to have followed the procedure laid down by the rules, and that even if those rules 
were not observed the dismissed person had no right of action. In the other deci- 
sion in /tamanatha Gurukkal v. Arunachala Chettiar®, which was affirmed on Letters 
Patent Appeal in Remanotha Gurukkal v. Arunachala Chsttiar®, the jurisdiction was 
impliedly barred by the statutory provisions of the Madras Hindu Religious Endow- 
ments Act. The Legislature is entitled to enact provisions depriving the Civil 
a a a ee es eee or 0 | 
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Court of its ordinary jurisdiction. It cannot be said that a Committee or a General 
Committee like the General Committee of the Taylor High School, Narasapur, 
stands in the same position as the Legislature of the Province. The decision in 
Sasala Raminaidu v. Secretary of Stats for India}, is also of no assistance, as the provi- 
sions therein considered were also statutory provisions. 


The present is not a case of a right for the first time created by a statute along 
with a remedy to enforce that right and therefore the person claiming that right 
or deprived of that right should pursue the remedy provided by the statute, as that 
is his only exclusive remedy. The right of suit under section g cannot be taken 
away by a rule made under the power conferred by the sheme framed for the 
administration of the school. It has no statutory force and cannot affect the pro- 
visions of the Civil Procedure Code. My attention has not been drawn to any 
authority which holds that in such circumstances by the existence of a rule which 
provides an optional remedy by way of appeal to the General Committee the aggrieved 
party has no right to go to a Civil Court to have an adjudication on the right 
which he claims in the suit. The view taken therefore by the Jearned Subordinate 
Judge in this expect of the case cannot be upheld. The plaintiff on the findings 
of the learned Subordinate Judge is entitled to no higher relief than that of a mere 
declaration that his dismissal was wrongful. 


The decree therefo:e of the Courts below must be reversed, and there should 
be a declaration granted in favour of the plaintiff that his dismissal from service 
was wrongful. As the parties have partly sycceeded and partly failed it will be 
just, I think, in the circumstances of the case, to direct each party to bear his costs 
throughout. No leave. 


V. S. Appeal allowed. 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


ay PRESENT :—MnR. JusTICE SATYANARAYANA Rao AND Mk. Justice RAGHAVA 
O. 


S. N. A. S. Annamalai Chettiar .. Applicani* 
U. 
The Gommissioner of Income-tax, Madras .. Respondent. 
Indian Income-tax Act (XI of 1922), section 25 (3)—Disconitauance—M eaming—Busiacss originally 
carried on by joint family— Whether there is * discontinuance ” of the original business after parittion. 
The word ‘discontinued’ in sub-section (3) of section 25 of the Act means a complete cessation 


of the business and does not include transfer of business. Mere change of ownership, therefore, 
without cessation of business does not amount to discontinuance of business. 


After a partition and splitting up of the agsets of a business the joint family business no longer 
continues its existence but is termjnated. The mere fact that the father continued the same books 
of account and the customers of the business were to some extent the same would not make the busi- 
ness of the father a continuation of the old business when once what was a single unit 1s split up into 
parts. The parts separated are distinct and separate parts of a unified whole, but the nay and 
integrity between the parts are no longer possible unless there is a retmion or a partnership. Itisa 
case of a disintegration of an umt into its component parts so as to annihilate the unity of the 


Case-law discussed. 

Case referred to the High Court by the Income-tax Appellate Tribunal under 
section 66 (1) of the Indian Income-tax Act, 1922 (Act IX of 1922) as amended 
Py section g2 of the Income-tax (Amendment) Act, 1939 (Act VIT of 1939) in 

R. A. No. 124 Madras of 1947-48 on its file for decision, l 

K. Rajak Atyar and K. Srinivasan for Applicant. 


C. S. Rama Rao Sakib for Respondent. 
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The Gourt delivered the following 


` JUDGMENTS : Satyanarayana Rao, J.—The Income-tax Appellate Tribunal referred 
the following question of law for the opinion of this Court: 

‘“ Whether on the facts and circumstances of the case the Tribunal was right in holding that the 

Hindu undivided family was not entitled to the benefits of section 25 (3) of the Indian Income-tax 
Act, after partition on 28th March, 1999.” 
The applicant was a member of a Hindu undivided family till the date of the parti- 
tion on 28th March, 1939. The family consisted of Chockalinga, the father and 
Annamalai, the son, the assessee. The family was carrying on money-lending 
business at Penang under four different vilasams or styles ( : . N. A. S. (Penang), 
(2) A. N. (Penang), (3) S. N. A. S. A. (Penang) and (4) S. N. A. S. A. (Trust). 
t had also a share in S. N. A. S. Bagan Datoh. In the partition of the i 
properties S. N. A. S. (Penang) and the family’s share in Bagan Datoh was allotted 
to the father and the son took the remaining three assets or activities, i.e., S.N. A.S. A. 
(Penang), A. N. oe) and S5. N. A. S. A. (Trust). During the assessment 
yeat 1939-40, with which this reference is concerned, the assessee claimed that 
the joint family was not liable to be taxed for the period between 13th April, 1938 
and 28th March, 1939, the date of the partition on the basis that it was entitled 
to the benefit of section 25 (3) of the Indian Income-tax Act. The accounting 
year for the assessment year is from 13th April, 1938, to 13th April, 1939. 


The assessce claimed that the joint family business became “ discontinued ”’ 
by reason of the partition in March, 1999, and that therefore section 25 (3) applied. 
It was originally held by the Appellate Assistant Commissioner that the business 
under different vilasams re ted five distinct and separate businesses of the 
Hindu undivided family which were divided between the two members, the father 
taking two businesses in their entirety and the son taking over the other three 
remaining businesses. It was therefore thought that there was no “ discontinuance ” 
within the meaning of section 25 (3). That this was an error was pointed out by 
the Appellate Tribunal by its order dated 13th September, 1943, and it was held 
that it was only one single business of money-lending carried on by the family 
the assets of which were divided amongst the two coparceners and as the assessment 
proceeded on an entirely wrong basis, the Appellate Tribunal remitted the matter 
to the Income-tax Officer for making a fresh assessment with a direction that the 
claim of the assessee under section 25 (3) should be examined afresh in the light 
of the finding of the Tribunal. The Income-tax Officer purporting to follow 
the decision of this Court in Commissioner of Incoms-tax v. Annamalai Chettiar, Faraikudi}, 
held that there was no discontinuance within the meaNing of section 25 (3). 
On appeal, however, the Appellate Assistant Commissioner differed from this 
view on the ground that as a result of the partition the entire assets of the family 
belonging to one single business were divided and were allotted to the father and 
the son separately and that it was difficult to hold that the joirt family business 
continued after partition. The Ap te Tribunal reversed the decision of the 
Appellate Assistant Commissioner holding that there was no discontinuance of 
business as it was not established that the son continued to carry on the business 
with the assets allotted to him after partition though it was pioved that the father 
was carrying on the business, the same old business in the same old vilasam though 
with the assets allotted to him at the time of the partition. We have to decide 
in this reference as between the two views which is correct. 


The partition between the father and the son on the 28th March, 1939, was 
aceepted as genuine. The father, with the assets allotted to him, continued the 
- business of money-lending. The assets allotted to the son comprised mostly the 
properties acquired in the course of the moncy-lending bysiness which were acquired 
under different vilasams. The decision of the question turns on the interpretation 
of the words “ discontinued”? and “ discontinuance ” occurring in section 25 8 
of the Act. As the amending Act VII of 1939 which introduced sub-section 

ee 
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to section 25 came into force only on 1st April, 1939, the assessee would not be 
entitled to the benefit of that provision on the ground that there was “ succession ” 
as the partition took place prior to the date of the coming into force of the Amending 
Act. It has now been authoritatively settled by the Privy Council in Commissioner 
of Income-tax, Bombay v. Polson', which approves thé decision of this Court in Meppappa 

hetitar v. Commissioner of Income-tax, Madras*, that the word “ discontinued ” in 
the sub-section means a complete cessation of the business and does not include 
transfer of business. Mere change of ownership, therefore, without cessation of 
business does not amount to discontinuance of such business. In Meyyappa Chettiar 
v. Commissioner of Incoms-tax, Madras*, there was no splitting of the business in the 
partition which occurred in the family but the business which was a long-standing 
one and which was carried on till the date of the partition was continued after 
.partition by the members of the family as partners. The continuity of the business 
was kept up by continuing it at the same place and perhaps in the same accounts. 
The case before the Privy Council, Commissioner af eni tan, Bombay v. Polson! 
was one of assignment of the business carried on by an individual to a company. 
The integrity and identity of the business in both the cases was rot altered or affected 
in any manner by the change of ownership and therefore there was no complete 
cessation of the business at any point of time and no new business emerged by 
virtue of the alteration in the ownership of the business. 


The business the discontinuance of which is in question under the sub-section 
is the business which was ed to income-tax under the Act of 1918 and which 
has been later discontinued. ich was the business that was assessed upto the 
date of discontinuance under the Iacome-tax Act? It was undoubtedly the 
joint family business which was a single business, as now finally decided by the 
-Appellate ‘Tribunal and which was carried on under the various vilasams and 
acquired assets during the course of such business under different names. 
Gan it be said that after partition such business did not terminate but 
continued by reason of the fact that the father, with the assets allotted to 
his share after the disruption of the family, carried on a similar business 
with such assets. It cannot be gainsaid that the integrity of the business 
was broken and its identity was lost. The process of partition involves the 
restriction of what was a joint right of a member extending to the entirety 
of the properties tio some of the assets of the family which were allotted at 
the partition. Itis not quite correct to treat a partition as involving a 
change of ownership in the sense of a transfer of ownership from one io the other. 
The father, unde: the partition acquired an exclusive right to some of the assets 
as did the son to the othe. assets. e son, therefore, has no interest in the business 
of the father and vice versa. Ix. other words, the business of the father is a totally 
different business in the eye of the law though of a similar or same nature as the 
business which was previovsly carried on by the joint family. In my view, the 
legal position of the assessee and his father after partition in relation to the business 
was correctly stated by the Appellate Assistant Commissioner who held thet, 
efter splitting up of the assets or the business, the joint family business no longer 
continued its existence but terminated. The mere fact that the father continued the 
same books of account and the customers of the money-lending business were to some 
extent identical would not make the business of the father a continuation of the 
old business when once what was a single unit was split up into various compo- 
nent parts. ‘The parts separated are distinct and separate parts of a unified whole 
but the unity and the integrity between the parts are no longer possible unless 
there was a reunion or partnership. This is not a case of mere transfer of owner- 
ship as in Commissioner of Incoms-tax, Bombay v. Polson1, or in Meyyappa Chettiar v. 
Commissioner of Incoms-tax, Madras?. It isa case of disintegration of a unit into 
its component parts so as to annihilate the unity of the business. 





1. (1945) 2M.L.J. 291 ; ILL.R, (1945) Bom, 2. (1943)2 M.L.J.8; LLR. (1944) Mad, 
938 (P.C.). 166 
44 


338 THE MADRAS LAW JOURNAL REPORTS. [1951 


Several decisions have been cited on both.sides, particularly decisions in which 
the word “succession”? had been interpreted. Sections 25 and 26 of the Act 
form part of a single scheme and as observed by Lord Simonds in Commissioner of 
Income-tax, Bombay v. Polson}, their interaction should not be ignored. Section 26 
is primarily concerned with the apportionment of the tax where relief under sec- 
tion 25 is not possible. But section 26 (2) provides for the case of succession and 
apportionment of tax in cases not falling under section 25 (4). That section also 
was amended in 1939. In Commissioner of Income-tax, Burma v. N. N. Firm?, the 
Rangoon High Court had to consider and interpret the word “ succession” in 
section 26 (2) of the Act before its amendment and the question was whether after 
a partition in the family where one member was cut off with a one-fifth share in 
the assets of the business and the other four carried on business with the remaining 
assets at the old premises in the manner in which it was carried on before partition, 
it car be said that by carrying on the business after partition there was a succession 
to the business of the joint family within the meaning of section 26 (2). Page, G.J., 
pointed out that in order to constitute succession, it must be succession to the 
busimess as a whole and when the business was split up and another person carries 
on part of the business it is impossible to hold that there was a succession. ‘The 
learned Chief Justice treats the business carried on by the remaining coparceners 
as a new business notwithstanding that it was carried on with the same assets as 
before and with the same conditions and even in the same premises as the old busi- 
ness. The importance of this case is that the joint family business is treated as 
having been discontinued by reason of the partition. This was followed by the 
same High Court in Commissioner of Income-tax, Burma v. A. L. V. R. P. Firm’. In 
that case, before partition two brothers who were members of an undivided famil 
carried on business under a vilasam at different places and the business at 
place functioned as one unit with separate capital and separate management ; 
but there was a central system of control of all the businesses at the said premises. 
After partition the brothers continued in partnership the business at the Rangoon 
shop. It was held that there was no succession to the joint family business by 
the partnership after the partition. A similar view was taken by this Gourt in 
Kannappa Naicker & Co. v. Commissioner of Income-tax, Madras*. ‘The Nagpur ee 
Court supports the contention of Mr. Rama Rao Sahib, learned advocate for t 
Commissioner. See Income-tax Appellate Tribunal, Bombay v. Bachraj Nathan’. 
It was also a case of partition between the members of the family consisting of two 
brothers who divided the business, and continued a moiety of the business that 
fell to the share of tht ective brothers separately. Notwithstanding this splitting 
of the business, it was held that there was no discontinuance of the business. The 
learned Judges summarised their conclusions, after a review of the authorities at 
page 203 of the report. It is difficult to follow the reasoning of the learned Judges 
particularly their reasoning at page 204. The second illustration given on that 
page is: 

“ A and B jointly carry on only one running business, e.g., 2 shop. They divide the shop with 
the result that each of them gets halfof the shop asa going concern. Here it may be said tbat the 
business has lost its integrity and perhaps also its identity but cam it be said that it has dis- 
continued? This conceivably represents a case on the border line of continuity and 
discontinuity of business. Now supposing that A and B run a joint business with nine branches. 
They divide the business in such a way that four branches go to each of them and one branch is 
divided into two moieties. In such a case, the business which falls to the share of each may well be 
regarded as whole and identical in spite of the fact that they include a fraction of an old branch as was 
done in Commissioner of Income-tax, Burma v. A. L. V. R. P. Firm". Asso regarded, the conclusion 
would be a conclusion of fact ”. 

When a unit is divided into parts it is difficult to see how the part is identical 
with the whole. All the parts taken together no doubt constitute the whole but 
when the unifying principle of that whole no longe: exists, the parts gain their 
individuality and become separate and distinct. It has been held in England 
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that if two sepaate and distinct businesses are amalgamated, the business carried 
on thereafter will be a new business, i.e., the identity of the two separate and dis- 
tinct businesses ceases to exist and a new business springs up—See George Humphreys 
8 Co. v. Cook?. This is really a converse of the case now before us. With great 
respect to the learned Judges of the Nagpur High Gourt, I am unable to accept the 
decision as laying down the law correctly and as applying to the facts before me. 


It follows that ihe question referred to us must be answered in the negative and 
against the Income-tax Commissioner. As the assessee has succeeded, he is entitled 
to his costs which we fix at Rs. 250. l 


Raskava Rao, 7.—I agree. 


The endeavour of Mr. Rama Rao Sahib in this case was to extend the oper- 
ation of the Privy Gouncil decision in Polson’s case?, to cases of business in respect 
of which there has been not merely a change of ownership, but also a destruction 
of the integrity of the business. Notwithstanding the latter feature, urges learned 
counsel, the old business must be deemed to continue in the several parts in the 
hands of the several members of the quandom coparcenery into which it has become 
split up and the discontinuance contemplated by section 25 (3) of the Indian Income- 
tax Act cannot consequently be postulated. The argument overlooks that the 
conception of “ continuance” as excluding and the conception of “ disconti- 
nuance’ as warranting, the operation of sub-section (3) are alike juridical and 
not physical. Lord Simonds in Pulson’s case? did not, in ruling that “ disccna- 
nuance ’’ connotes cessation and not a mere change of hands or transfer of owner- 
ship, mean to suggest that even where the legal integrity of the business becomes 
affected by the later transaction of partition between members of the joint family 
which originally owned it, there is no cessation of the business in the eye of law. 


In support of bis argument Mr. Rama Rao Sahib stressed the following features : 
(i) that the businesses, afte: partition were carried on in the same premises 
as those of the head office and its branches as of old, 
(ii) that the same set of account books continued, 
i (111) that the same old good will availed the several businesses afte: partition, 
an 
(iv, that the old customers continued connections with them. 
These are not, even if true, necessarily inconsistent with and sufficiently 
conclusive against the legal discontinuance of the old business which is the ordinary 
incident of partition. 


The position taken up by the Commissioner is absolutely untenable and the 
questior. referred must be answered in favour of the assessee. I agree too in the 
order as to costs proposed by my learned brother. 


V.P.S. Reference answered in favour of assesses. 
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IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 


PRESENT :—Mr. Justro GOVINDA pene AND Mr. JusTicg BASHEER AHMED 
AYEED, 


The Province of Madras represented by the Collector of East 
Godavari, Kakinada .. Appellant * 
D 


Chekka Satyanarayanamurthy .. Respondent. 

Madas General Sales Tax Act (IX of 1939)—Party aggriwed by adrenistration of tha Act—Suit by 
against ihe State— Furisdictron of ordinary } Cae No ousted. 

The Madras General Sales Tax Act, 1939, with its subsequent amendments has not ousted the 
jurisdiction of the ordinary Civil Gourts when a party is all to have been aggrieved by the 


administration of the Act. Suits alleging that sales tax was illegally levied inst the plaintiffs 
and that excessive amounts were coll from them as sales tex are maintainable. 


[Case-law discussed] 

When section 18 of the Act provides that no suit shall be instituted against the State unless the 
same is done within six months from the date of the Act complained of, it necessarily implied that 
there is no prohibition against the filing of a suit. 

Appeal against the order of the Court of the Subordinate Judge of Rajamundry, 
dated 28th day of February, 1949 and made in A.S. No. 6 of 1949 (O.S. No. 126 of 
1948, Ramachandrapuram). 

The Government Pleader (P. Satyanarayana Rafu) for Appellant. 

D. Suryaprakasa Rao, M.S. Ramachandra Rao and M. Krishna Rao for Respondent. 

The Judgment of the Gourt was delivered by 

Govinda Menon, 7.—Al these three appeals raise the same stion of law, 
though the respondents are different. The suits were filed by the respondents- 

. plaintiffs against the State of Madras alleging that sales-tax was illegally levied 
against them and excessive amounts were collected from them as sales tax. arlous 
defences were raised in the trial Court of which one was that the Civil Court has 
no jurisdiction to entertain the suits. The District Munsif found in favour of the 
defendant and dismissed all the suits. On appeal, the learned Subordinate Judge 
came to a coutrary conclusion and remanded the suits for disposal on merits. Hence 
these appeals. 

The only question is whether the Madras General Sales Tax Act, 1939, with 
its subsequent amendments has ousted the jurisdiction of the ordinary Givil Courts 
when a party is alleged to have been aggrieved by the administration of the Act. 
For this purpose it is necessary to refer to the relevant portions of the Act of which 
sections 11 and 12 are the most important. The earlier sections deal with the levy 
of sales tax on various commodities and the method of levying the same. Section 
1I lays down that an assessec objecting to an assessment ce on him under the 
provisions of this Act may, within thirty days from the date on which he was served 
with notice of assessment, appeal to such authority as may be prescribed. ‘The 
appeal shall be in the presctibed form and shall be verified in the prescribed manner. 
The appellate authority may, after giving the appellant an opportunity of þei 
heard, pass such orders on appeal as such authority may think fit. Sub-section ( 
of section 11 states that order passed in appeal, under this section by the 
appellate authority shall, subject to the powérs of revisions conferred by the next 
section, be final. Section 12 contemplates that the Revenue Board may, in its 
discretion, call for and examine the record of any order passed, or proceeding 
recorded, by any authority, officer or person under the provisions of the Act, for 
the purpose of satisfying itself as to the legality or propriety of such order or as to 
the regularity of such proceeding, and may pass such order in reference thereto 
as it thinks fit. Both these sections therefore lay down that if a tax collecting autho- 
rity levies sales tax, any asse8see aggrieved by such assessment is entitled to file 
an appeal to an appellate authority whose decision will be final subject to a revision 
by the Board of Revenue. In deciding the revision it is open to the Board to 
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find out whether the order was legal or proper and whether the proceedings were 
regular. The powers conferred under section 12 are more or less in the nature 
of the power conferred upon the High Court in exercise of its revisional juris- 
diction under sections 435 and 439 of the Criminal Procedure Code. That is, 
the powers are sufficiently wide as to entitle the Board to interfere in suitable cases. 
Sections 17 and 18 are also relevant for the present controversy. Section 17 prohi- 
bits the filing of a suit, or prosecution, or other proceeding, against any officer 
or servant of the State Government for any act done or purporting to be done, 
under the Act, without the previous sanction of the State Government. Sub-section 
(2) says that no officer or servant of the State Government shall be liable in respect 
of any such act in any civil or criminal proceeding if the act was done in good faith 
in the course of the execution of duties o1 the discharge of functions imposed by or 
under the Act. Section 18 reads as follows :— 


“ No suit shall be instituted against the Crown and no suit, prosecution or other pioceeding 
shall be instituted inst any officer or servant of the State Government in respect of any act done 
or purporting to be done under this Act, unless the suit, prosecution or other proceeding is insti- 
tuted within six months from the date of the act complained of”. 

If sections 11 and 12 of the Act are in the nature of a complete Code, so that 
any relief which an aggrieved person may have can be obtained only by way of 
an appeal and a revision, then it is urged that the Civil Courts have no jurisdiction. 
For that purpose well-known cases were brought to our notice. The earliest of 
them is in Ramachandra v. Secretary of State1, where the Court held that where, by an 
Act of the Legislature, powers are given to any person for a public purpose, from 
which an individual may receive injury, if the mode of redressing the injury is 
pointed out by the statute, the ordinary jurisdiction of Civil Courts is ousted and 
in the case of injury the party cannot proceed by action. This decision bas been 
later on considered and discussed in many cases, the most important of them being 
Iswarananda Bharathiswami v. Commissioners, Hindu Religious Endowments Boardi. 
There the learned Judges, Curgenven and Cornish, IJ., 1efeired to a large body 
of case-law and held that so far as the Hindu Religious Endowments Board was 
concerned, a finding given by the Board that a particular building is a math o1 a 
temple can be agitated by means of an application before the Gourt and thai a 
suit for a declaration under the ordinary law is not maintainable. They also 
referred to cases which held that the jurisdiction of the Court will not be ousted 
unless it is expressly or impliedly excluded by the enactment created by the special 
tribunal. In Seeretary seat i India v. Mask & Co.?, the Privy Council held that 
unde: the Sea Customs Act (VIII of 1878) and Land Gustoms A.t (XIX of 1924), 
the jurisdiction of Givil Courts is ousted and resort «an only be had to the remedies 
provided by the particula: statutes. Their Lordships discussed sections 188 and 
19I of the Sea Customs Act and the provisions of the Land Customs Act and held 
that the jurisdiction of the Civil Courts has been ousted by means of those statutes. 
Reference may also be made to Bhiwandiwalla & Co. v. Secretary of Stats*, Raleigh 
Investment Co., Lid. v. Governor-General in Council, Ramaswamy v. Board of Commis- 
stoners, Hindu Religious Endowments, Madras®, a recent decision of the Supreme Court 
in Brij Raj Krishna v. S. K. Shaw & Brothers? and to Raja Visweswar v. Province of 
Bihar*. In the Patna case, the learned Judges reviewed the case-law in great 
detail and came to the conclusion that with regard to the Bihar Sales Tax Act of 
1944, a suit for ¢ declaration and injunction under section 42 of the Specific Relief 
Act was not maintainable because the plaintiff kad a complete remedy under the 
provisions of that Act itself. 


On the other hand there are cases which have held that in order that juris- 
diction of the Civil Courts should be deemed to have been ousted, the exclusion 
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must be clearly expressed or clearly implied and without any such piovision the 
ordinary law of the land could not be departed from. In Secretary of Stats for India 
v. Jagannatham}, Leach, C.J., who delivered the judgment of the Full Bench referred 
to the decision in Wolverhampton Waterworks, Co. v. Hawkssford*, as well as to the 
decision in Secretary of State for India v. Mask & Co.?. Other cases of this Gourt, niz., 
in Ramachandra v. Secretary of State* and Iswarananda Bharathswamt v. Commissioners, 
Hindu Religious Endowments Board* were alto icferred to. At page 860, the learned 
Chief Justice observes as follows :— 

“ Therefore we have here two principles clearly established. The first is that, to exclude the 
jurisdiction of the Civil Courts the exclumon must be licitly expressed or clearly imphed. 
The second is that, where the lability is statutory as to liability unde: the common law, 
the party must adopt the remedy given to him by the statute ”. 

Under the Madras Co-operative Societies Act (VI of 1932) the question again 
arose and it was decided in Ramayya v. Chitioor District Co-operative Deputy Registrar’ 
that a suit does not lie to set aside a sale held by the officers of the Co-operative 
Department in execution of an order passed by a Paddar under section 47 of the 
Act against a debtor in respect of a debt due to a co-operative society which is in 
liquidation. The special procedure prescribed by the Act and by the Rules for 
the execution of orders passed under the Act and for setting aside the sales implies 
necessarily that the jurisdiction of the Givil Gourts is ousted in such cases. Section 
48 of the Act which expressly excludes, subject to specific exceptions, the jurisdiction 
of Civil Courts in matters connected with the winding up of a society is a bar to 
the suit. One instance of such exclusion is found in section 64 of the Income-tax 
Act. The principle therefore is that where a statute specifically excludes the juris- 
diction of a Civil Court, or by necessary intendment such exclusion is implied, then 
ordinary courts cannot have any right to entertain the suits. But there is another 
class of cases where the statute recognises thet a svit can be filer’ but puts a restriction 
upon the filing of such suits, or prescribes a period of limitation for the filing of 
a suit of that nature, or as a necessary pre-requisite to the filing of a suit requires 
the sanction of an authority. In such matters the Court’s jurisdiction is not excluded. 
In this connection, reference might be made to the City Municipality Act, section 
287 ; District Municipalities Act, sections 93 and 354 ; Local Boards Act, sections 
79 and 228. With regard to the City Municipality Act we have the case in Valli 
Ammal v. The Corporation of Madras’, where the principles have been discussed in 
detail. ‘This decision was considered in Jswarananda Bharathiswam v. Commissioners, 
Hindu Religious Endowments Board’. In this connection we may also refer to the 
Privy Council decision in Secretary of State for India in Council v. Fahamidaunntissa 
Begum, 

But the most important decision which has to be considered for the purpose 
of ihe present discussion is that of Varadachariar, J., in Kamaraja Pandta Naicker v. 
Secretary of Stats for India in Council®. ‘The learned Judge states the law as follows 
at page 700 of the report :— 

‘The ordinary rule is that where a person’s liberty or pro is interfered with, under colour 
of statutory powers, he has a cause of action which the Civil Courts are bound to, entertain unless 
a bar to such entertainment has been enacted expressly or at least by necessary umplication. Where 
there snd qititionof aconmmon law rightand an infringement thereof, the position may be 
different, for ın such cases, the ordinary courts had prima facie no jurisdiction and therefore thee us 
no question of any ouster of their jurisdiction; . . . . . Even where rights of property are 
involved, the Legislature may point to particular modes of redress. Butin dealing with this class 
of cases, a distinction has to be borne in mind between the general right of resort to the Civil 


Court and any particular form of procedure in seeking the aid of the Civil Court. So long as 
the statute provides for a decision by a Civil Court, itis immaterial whether the Civil Court is 
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to speak of the Revenue Board ina case like the present as a special tribunal. . . . The Board 
acts only as part of the executive machinery and not as an independent body settling a dispute 
the tax-payer and the taxing authority.” 

The question therefore is whether in this case theie is any such exclusion expressly 
or by necessary implication. When section 18 of the Act provides that no suit 
shall be instituted against the State unless the same is done within six months from 
the date of the act complained of, it necessarily implied that there is no prohibition 
against the filing of a suit. The ssction is couched in the negative form ; but if 
it is paraphrased and expressed in a positive form, the result comes to this, that a 
suit can be instituted against the State Government for an act done or purporting 
to be done under the Act if the same is done within six months from the date of the 
act complained against. In our opinion this section comes within the category 
explained by Varadachariar, J., in Kamaraja Pandia Naicker v. The Secretary of Stats 
for India in Council} and the suits are therefore maintainable. 


The Givil Miscellaneous Appeals are dismissed with costs. 


: K.S. — Appeals dismissed. 
IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. $ 
PRESENT :—MR., JUSTICE SATYANARAYANA Rao, J. 
Nanjappa Goundan .. Appellant * 
N 
D. 
Peria Ramaswami Goundan and others .. Respondents. 


Co-sharers—Partition of well for irrigating a particular piece of land divided between the sharoas— 
Water frem well if can be used for other lands by a co~sharer. 

Under a partition ent between two co-sharers it was arranged that the water of a well 
should be enjoyed in equal by the parties, one party drawing water from the southern side 
of the well and the other from the northern side. The shares allotted to the patties were in S. No. 3 
which was divided practically into two parts, the division in the case of the well being merely ecdonal. 
An attempt was made by one of the parties to take the water to some other land purchased by him 
_ and the other party sought an injunction to restrain the same. 

Held: The rights in the well capnot be dissociated from the Jand to which the well was 
attached (S. No. 309) and any diversion by a party of the water for irrigating other lands will 
constitute an infin ingement ofthe right ofthe other party who will therefore be entitled to a decree 
restraining the taking of the water from the well to other lands. 


PA Decision of Chandrasekhara Aiyar, J., in S. A. No. 1640 of 1943, (1945) 1 M.L.J. (N.R.G.) 1, 


Venkatarama Sastri v. Venkatanarasayya, (1928) 29 M.L.W. 613, applied. 


Appeal against the decree of the Court of the Subordinate Judge of Coimbatore 
in A.S. No. 14 of 1947, presented against the decree of the Court of the District 
Munsif of Goimbato.e in O.S. No. 133 of 1945. 

C. S. Swaminathan for Appellant. 

E. V. Ramachandra Iyer for Respondents. 

The Court delivered the following Judgment : 

The Plaintiff is the appellant in this second appeal and his suit for a permanent 
injunction restraining the defendants from taking water from the well in S. No. 309 


in Naranapuram village to their field in S. No. 287 of the same village was dismissed 
by both the Courts below. Hence this second appeal. 


This dispute relates to the use of the water of the well which is admittedly 
situate in S. No. 309. There was a partition arrangement of oth February, 1927, 
between the predecessors-in-title of the plaintiff and the defendants respectively 
_unde: which it was arranged that the water of the well should be enjoyed in equal 
shares by the parties, one party drawing water from the southern side of the well 
and the other from the northern side. schedule to the partition deed contains 
the description of the shares allotted to the respective parties in S. No. 309 and 
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from that it will be seen that the well and the survey number were practically 
divided into two parts, the division in the case of the well being merely notional 
as there could be no physical division of the water of the well. The description makes 
it clear that the well was intended for the use of S. No. 309 and it is intimately 
connected with the ownership of that property. One party was entitled to take 
water for his use from the southern portion of the well and the other from tke north- 
ern portion. The attempt of the defendants which necessiteted the filing of the 
suit by the plaintiff was to take the wate: of the well to S. No. 287 which had recently 
been purchased and which was adjacent to S. No. 309. The plaintiff naturally 
objected to the user of the water for land outside S. No. 309. ‘The suit was dismissed 
by the Couits below on what appeais to me to be a wrong view of the respective 
rights of the parties to the water of the well. . They seem to proceed on the assump- 
tion that the partition evidenced by the partition deed of 1927 was a complete 
partition of the water of the well which in the nature of things it is impossible to 
effect and any construction of a wall in the middle of the well so as to give each 
sharer a half portion of the well would practically constitute one well into two wells. 
If the spring in the well is on one side, there will be no water on the other side of the 
well. The arrangement is restricted, in my opinion, by the partition deed to the 
taking of the water to S. No. 309 as they were doing all along till the date of the 
partition. The rights in the well cannot be considered to be dissociated from the 
land to which the well was attached. The rights of the parties to the water in the 
well have to be measured and are co-extensive with the rights to irrigate the respective 
shares in S. No 309. They cannot be permitted to increase the user and any diver- 
sion of the water of the well for irrigating lands other than S. No. 309 would be an 
infringement of the right of the party by the other. The principle of the decision 
in Venkatarama Sastri v. Venkatanarasayya!, though it related to a tank owned by 
co-sharers, equally applies to the present case which is concerned with a well. In 
the case in Venkatarama Sastri v. Venkatanarasayyas, the ayacut which was owned by 
the co-sharers was fixed and it was held that it was not open to one of the co-sharers 
to divert the water of the tank to lands not included in the ayacut. By the accus- 
tomed uses of the water for the lands under ayacut itis z legitimate inference to draw | 
that the right to the water is intimately connected with ie ownership of the lands 
compiised in the ayacut and the co-sharer’s right to the water is proportionate to 
the extent of the ayacut owned by him. In the same manner it must be 
presumed by reason of the user both before and after the partition and 
by reason of the terms of the deed of partition itself, that the parties intended 
to restrict the user of the water of the well to the land comprised ir. S. No. 3 
and no more; and they being co-sharers of the well, it is not open to one ne 
co-sharer to use the water of the well for other lands than those comprised in S. No. 
gog. The same principle was adopted and applied by Chandrasekhara Aiyar, J., 
in a case relating to a well the decision in which however is not reported. Vide 
S.A. No. 1640 of 1943. I respectfully adopt the reasoning of the learned Judge in 
that case, the facts of which are similar to the facts of the present case, and for the 
reasons mentioned in that judgment as well as for the reasons given by me in this 
judgment, I am of opinion that the decrees of the couris below dismissing the plain- 
tiff’s suit should be set aside and that the plaintiff should be given a decree ın his 
- favour for a permanent injunction restraining the defendants from taking water 
from the well in S. No. 309 in Naranapuram village to other survey numbers in the 
same village. Th: plaintiff will therefore be entitled toa decree as prayed for. 
The second appeal is allowed with costs throughout. 


Leave to appeal is refused. 
K.S. Appeal allowed. 
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IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
PResENT :—Mre. P. V. RajamaNNaR, Chisf Justice. 
AR. Senthilanathan Chettiar .. Peithoner* 
D. 
The Panchayat Board of Mohanur by its Executive Officer for the 
time being S. Abdul Hamid Khan Respondent. 
Madras Lecal Boards Act (XIV of 1920), sections 1 ) and 212 (2), Sch. VI —Licencs ees— Purpose 
of —Same place used for more than one purpose specified sn Shad, VIE Soe rate licence fees—Lf lernable. 
The licence fees which the Local Boards are Lorie to levy are not intended to augment the 


revenues of the Board. ‘Their real purpose is to defray the expenses of the Board for supervising the 
places for which the licences were granted. 


It is clear from the language of section 193 of the Madras Local Boards Act that in respect of 
any one place RT one licence is contemplated A es that place may be used for one or more of the 
purposes in Schedule VII of the Act. Under section 199 it is the place that has got to be 
licenced and for one place there can be only one licence, whether that place is being for one 
Or more of the purposes specified in Schedule VII. 

Petition under section 25 of Act IX of 1887, praying that the High Gourt 
will be pleased to revise the deciee of the Court of the District Munsiff, Namakkal, 
in S. G. S. No. 306 of 1948. 


A, Srirangachari for Petitioner. 
N. S. Raghavan for Respondent. 


The Gourt delivered the following 

Jupcment.—The petitioner in the above revision petition is the proprietor 
of Seethalakshmi Mills at Mohanur within the limits of the Panchayat Board at 
Mohanur. He owns and runs a 20 H. P. motor. When he applied for renewal 
of his licence to use the place for the purpose specified in ule VII of the 
Madras Local Boards Act, under section 193 of that Act a sum of Rs. 50 was 
demanded from him towards licence fees, though the licence fee according to the 
rates already published was Rs. 25 in cases where a machine of 20 H.P. was 
installed. additional levy of Rs. 25 was sought to be eed g the Panchayat 
Board on the ground that the plaintiff should pay separatel t Rs. 25 for cach 
of the purposes for which he puts the motor to use name i rice hulling and 
decorticating groundnuts. The plaintiff paid that amount under protest and 
aled tae aii Foe e ree oeny di e acen ie OER. 25 paid by him. His case is 
that he is liable to pay only one fee of Rs. 25 for running a 20 H.P. motor irrespective 
of the uses to which he may put the motor. 


The defendant Board alleged that when the plaintif was originally 
granted a licence he was using his electric motor of 20 H.P. only for purposes of 
running a rice huller and that subsequently the plaintiff installed a disintegrator 
in the same premises in 1947 and the defendant Board levied an additional licence 
fee for running the decorticator for the year 1947-48 and collected the same. The 
further contention of the Board was that the Board was authorised to levy addi- 
tional fee for using the motor for additional purposes though the horse power of 


that may not change. sought support for their action in two Government 
Orders, Nos. 1570 and 40, dated 19th June, 1945, and 4th January, 1945, respec-. 
tively. 


The learned District Munsiff of Namakkal dismissed the suit on the footing 
that the Panchayat Board was right in collecting additional fee of Rs. 25 mainly 
relying upon the instructions issued by the Government in the Government Order , 
dated 13th June, 1945. The material portion of that Government Order is as 
follows : 

“If the machine installed in the same premises are for different industrial purposes, a scparato 


licence should be insisted upon in respect of cach of the machines and fees charged for the licence 
according to the rates fixed ”. 
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Presumably, the licence and fees referred to in this passage relate to the licence 
issued under section 193 of the Local Boards Act. They cannot refer to the permis- 
zion granted under section 194 for which there cannot be a recurring levy of any 
fee. 


Under section 193 of the Act a Panchayat may notify that no place within 
the limits of the village shall be used for any one or more of,the purposes specified 
in Schedule VII without a licence issued by the executive authority of the Panchayat 
Board and except m accordance with the conditions specified in such licence. It 
is obvious from the plain language of the section that ın respect of any one place, 
only one licence is contemplated though that place may be used for one or more 
of the purposes specified in Schedule VII. One of such purposes mentioned in 
the schedule is ‘‘ using for any industrial purpose any fuel or machinery ”. Under 
section 212, sub-section (2) of the same Act for every licence issued by the Board 
fees may be charged at such rates as may be fixed by the Board. It is not disputed 
that the rate so fixed when the machinery installed is one not exceeding 20 H.P. 
is Rs. 25. Reading sections 193 (1) and 212 (2) and the rates published originally 
by the Board it appears to be clear that the licence fee for a place used for any 
opis purposes specified in Schedule VII can be when the machinery installed is 
an electric motor of 20 H.P. is only Rs. 25. What the Panchayat Board appears 
to have thought is that they were entitled, if with the help of the same electric motor 
more than one machine was being run in the same premises, to charge separate ` 
licence fee at the rate of Rs. 25 for each of the purposes though for all these pur- 
poses the same motor was being used. This is what they declared in their resolu- 
tion Exhibit B-2. 

It has been pointed out time and again that the Licence fees which the Local 
Boards are permitted to levy are not intended to agument the revenues of the 
Board and that their real purpose was to defray the expenses of the Board for super- 

ising the places for which the licences were granted. Under section 199, it is 
the T that has got to be licensed and for one place there can be only one licence, 
whether that place is being used for one or more purposes, specified in Schedule VII. 
In any event, as the schedule of rates stands, the Panchayat Board would not be 
entitled to levy an additional fee as if for a separate licence in respect of the same 
place. í 

The Revision Petition is allowed and the plaintiff’s suit is decreed with costs, 
The petitioner will have his costs of the Revision Petition. 

V. S. — Petition allowed. 

IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 

PRESENT :—MpR. Justice SATYANARAYANA Rao AND MR. JUSTICE VISWANATHA 
” SASTRI. 

The Commissioner of Income-tax, Excess Profits Tax, Madras .. Applicant* ' 


U. 
A.S. T. F. Rodriguez & Go., Katpady .. Respondent. 

Excess Profilis Tax Act (XIV of 1940), section 5, proviso Ties AA entered into ix 
British India, ed from Brituh India realisation oQ ics in a place in British India— 
Goods purchased in a Native Stats transported to another Native State delivered om board ships provided by, 
buyer —Profits how far liable to excess profits lax. : 

The asscssee, is a registered firm carrying on business with their head office and several 
depots in British India. The assessee entered into a contract in British India with the military 
authorities for the supply of live goats and . The goats and sheep were by 
the assessec in Mysore and were transported to and put on board a ship provided by the 
military authorities. Payments were made to the assessee in British India. Ona question as to 
how far the profits of the asessee were liable to excess profits tax, 

Held ; The purchase of goats and sheep in Mysore, their transport to Cochin and the loading of 
the goods on board the shrp provided by the military authorities at Ernakulam form a separate 
i aa 


 * Qasre Referred No. 51 of 1948. 27th March, 1951. 
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section or part of the business of the assemsce, a part separable from the rest of the business. These 
operations together constituted 2 part of the business and a which was carried on outside 
British India in Mysore and Cochin States. The assessce’s office at Ernakulam was in charge of 
these operations. the buying of goats and sheep at Mysore and their sale at Enakulam might itself 
produce a profit without reference to the contract entered into in British India. Entering into 
the contract with military authoritiesin British India, supervision of the performance of the 
contract from British India and realisation of the price payable for the goods delivered, at Katpadi 
in British India where the head office of the firm was situate, could be treated as constituting a 
separate part of the business of the asscssce. : 


Profits attributable to that of the business of the assessee which was carried on in the Native 
States must be rtioned and held to be exempt from excess profits tax, as having accrued in an 
Indian State wi the meaning of the third proviso to section 5 of the Excess Profits Tax Act. The 
rest of the profits alone can be constiued to accrue or arise in British India where the income pro- 
ae was entered into, the business was supervised and the price of the goods sold was 


Case-law reviewed. 


Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act (XI of 1922), as amended by section 92 
of the Income-tax (Amendment) Act (VII of 1939), in 66 R. A. Nos. ror and 102 
(Madras) of 1948-49, (E. P. T. A. Nos. 125 and 126 of 1947-48) on its file. 

C. S. Rama Rao Saheb for Applicant. 


V. M. Ramaswami Mudaliar and N. Gopala Menon for Respondent. 
The Court delivered the following 
JupGmEent.—The question referred for our decision is : 


“Whether in the circumstances of the case the whole of the EE PAE NEE otahesn 
and to. the military authorities accrued or arose in an Indian State and hence is t 
from {lability to cxoew profits tax by virtue of the third proviso to section 5 of the Peco Prolite 

AI » 

The facts are these. The assessee is a registered firm ing on business 
as manufacturers ana sellers of bone-meal with their head office at Katpadi near 
Vellore and depots in many other places ir British India. In May, 1942, the assessee 
entered into a contract with the military authorities for the supply of live goats 
and sheep in weekly instalt.ents et an agreed price. The assessee deposited a 
sum of Rs. 10,000 with the military authorities in British India as a tee 
for the due pe:formance of his obligations under the contract under which deli- 
veries had to be effected over a considerable period of time. The contract was 
entered into in British India. ‘The goats and sheep were purchased by the assessee 
in large quantities in Mysore. They were transported to Cochin State and put 
on board a ship provided by the military authorities at Ernakulam, the cost of these 
operations ae borne by the assessee and included in the price contracted to be 
paid. The Tribunal found, and this finding of fact is binding upon us, that the 
assessee maintained an establishment and an office at Ernakulam for attending 
to the transport and loading of goats and sheep on ships. The assessee sent his 
bills for the goats and sheep supplied by him to the military authorities at Poona 
who paid the price by cheques d:awn in favour of the assessee on the Imperial 
Bank at Vellore. No payment was made to the assessee outside British India 
in respect of the contract. The income of the assessee computed for the chargeable 
accounting Paon included a sum of Rs. 50,639 as profits derived from the supply 
of goats and sheep. The revenue authority assessed this sum to excess profits tax’ 
on the ground that the whole of the profits arose or accrued to the assessee in British 
India. According to the assessee the whole of the profits arose out of British India 
in the State of Mysore where the goods were bought and in Cochin State where 
they were delivered. In this Court Mr. Rama Rao Saheb, for the Gommissioner 
of Excess Profits Tax, argued that a portion of the profits attributable to the busi- 
ness operations of the assessee outside British India was not taxable but the rest 
of the profits was liable to excess profits tax. According to him, the business opera- 
tions outside British India should be deemed to be a separate business under the 
third proviso to section 5 of the Excess Prof ts Tax Act and its profits alone exempted 
from tax, : > 
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Though under Section 4 of the Income-tax Act, as it stood before the amend- 
ment of 1939, the place of accrual of income was of importance it lost its 1x por- 
tance in the case of a person resident in British India by reason of the drastic amend- 
ment of section 4 in 1939 making such residents taxable on income; profits and 
gains ing or arising to them in any pait of the world. Generally speaking, 
the place of accrual and receipt of business income is now of importance 
only with reference to non-residents. A limited measure of exemption was, how- 
ever, granted in 1941 by the enactment of sation 14 (2) (c) of the Income-tax 
Act dealing with inc ome, profits or gains acciuing, in an Indian State (now Part B 
. State) to residents in British India. A corresponding amendment of the Excess 
Profits Tax Act was also made in 1941 by the addition of the third proviso to sec- 
tion 5 of that Act which ran as follows: 

“ Provided further that this Act shall not apply to any business, the whole of the profits of which 
accTuc or arise in an Indian State ; and where the profits of a part of a business accrue or arise in an 
Indian State, such shall, for the purposes of this provision,be deemed to be a separate business, 
the whole of the profits of which accrue or arise in an Indian State, and the other part of the business 
shall, for all the purposes of this Act, be deemed to be a scparate business.” 


Section 21 of the Excess Profits Tax Act incorporates by reference the pro- 
visions of section 42 (3) of the Income-tax Act which laid down the basis on which 
the income of a part of a business had to be determined. Section 42 (3) of the 
Inconie-tax Act ran thus: 

“In the case of a business of which all the operations are not carried out in British India, the 


profits and gains of the business deemed under this section to accrue or arise in British India shall be 
only such profits and gains as are reasonably attributable to that part of the operations carried out 
i tish india.” 


These were the relevant statutory provisions governing the liability to tax 
and the claim for exemption from tax, at the time when the assessment was made 
in this case. : 

We had occasion to examine the effect of these provisions in our judgments 
in Commissioner of Exsess Profits Tax v. Goculdoss Fumnadoss! and Commissioner 
Incoms-tax v. Paraswram Fethanand® but we had not then the benefit of the exposition 
of the law by the Supreme Court in Commissioner of Income-tax v. Akmedbhai Umarbhai 
@ Co.*, which has substantially affirmed our decision. The case before the Supreme 
Court was comparatively simple on the facts. There the assessee firm, a resident 
in Bombay, owned an oil mill at Raichur in Hyderabad State where 
groundnut oil was manufactured. The manufactured oil was despatched to the 
assessce at Bombay where it was sold for a profit. The manufacturing part of the 
business was conducted from start to finish in Hyderabad State where the assessee’s 
oil mill was situate, the sale of the oil alone being effected in Bombay. The Supreme 
Court held that the production and manufacture of groundnut oil in the asseasce’s 
mill at Raichur was “a part” of the business of the assessee caried on in an 
Indian State within the meaning of the third proviso to section 5 of the Excess 
Profits Tax Act. The Court negatived the contention of the revenue authority 
that as the sales of oil were effected and the price was received at Bomba by the 
assessec, the whole of the profits of the business accrued or arose in ay. 
The receipt of the price of the goods sold at Bombay was distinguishable from the 
accrual of the profits of the business and a part of profits of the business must 
be attributed to the manufacture of oil in Raichur. Acting under section 42 (3) 
of the Income-tax Act incorporated by reference into the Excess Profits Tax Act 
the Gourt held that the profits of the business should be apportioned between the 
manufacturing and the trading activities of the assessec, each set of activities 
constituting a separable part of the business. The profits attributable to the 
manufacture of oil in Raichur were held not liable to excess profits tax. According 
to the decision of the Supreme Court, where a resident of British India manu- 
factures goods in an Indian State and sells them and realises their price in British 
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India, the whole of the profits should not be treated as “ accruing ” or “ arising ” 
from the sale, or at the place of sale, though the profits may be treated as “ received 
on sale.” Apportioning the profits between the selling and the manufactvring 
operations, each of which forms a “ part of the business,” the profits attributable 
to the manufacturing part of the business carried on in the Indien State must be 
exempted from liability to excess profits tax. 


The question as to what can be styled “ a part of the business” of an assessee 
does not always admit of an casy answer. Patanjali Sastri, J., in Commissioner of 
Income-tax v. Akmedbhai Umarbhat and Co.,1 would apparently read “par. of the 
business ” in the third proviso to section 5 of the Excess Profits Tax Act as signifying 
one or more operations of the business contemplated by section 42 (3) of the 
Income-tax Act. His Lordship after adverting to the difficulty of cutting 

“business operations arbitarily into two or more operations, apportioning as between them 
the profits resulting from one continuous process ending in a sale,” 
nevertheless held that the third proviso to section 5 of the Excess Profits Tax Act 
demanded such an apportionment. How far is this process of dissection of business 
operations and the apportionment of profits among the several operations of a 
business tò go? Kania, G.J., was alive to this difficulty when he said : 

“It is not contended in tke present case that the activities of the asscasee as a manufacturer 21° 
so spread out as to be incapable of being ascertained as one unit of business in an Indian State. For 
instance, difficulties may arise if a manufacturer buys groundnuts in one place, has a crushing mill 
in another place, has a refinery in a third place and ing etc. in a fourth place. It is not disputed 
that the asseasee’s activities as a manufacturer are all in Raichur and if so, that set of activities under 
the definition of ‘ business’ in the Excess Profits Tax Act is a complete unit. I have no doubt that 


on the facts of the present case, the manufacturing rations of the assessee arc ‘a part of bis 
business in an Indian State.’ Those conditions of the proviso are therefore fulfilled.” 


The opinion of Mukherjea, J., (with whom Das, J., agreed) was also to the 
effect that though a business might consist of several operations it is not every 
operation that would constitute “a part of the business” within the meaning 
of proviso 3 to section 5 of the Excess Profits Tax Act. His Lordship substantially 
affirmed the view taken by us in Commissioner of Excess Profits Tax v. Goculdoss Jamna- > 
doss*, that profits can be considered to accrue in respect of a part of the business 
if the apportionment of the total profits and allocation of a portion of such profits 
to the part in question was possible on any recognised or intelligible principle of 
mercantile accountancy. Mahajan, J., (with whom Faz] Ali, J., ), no 
doubt quoted with approval the following observation of Tendolkar, J., in the 
judgment appealed against : 

“ Normally the meaning of the word ‘ part’ is a portion im whatever way carved out and I have 
ee my mind that any of the operations that go towards a complete business are a part of 

cH. 


_ The learned Judge however was not taking a view different from that of the 
learned Chief Justice and Mukherjea, J., as appears from the following. passage 
in his judgment :— 

“ The proviso [to section 2, clauses (5), of the Excess Profits Tax Act] has made an amalgam 
of all the businesses of one individual and it is in view of this amalgam that proviso 3 of section 5 has 
to be considered . . . . Ifamnumber of businesses carried on by a person are situate in different 
places, then the effect of the proviso is to again treat them as separate businesses under the descri 
tion of the phrase ‘ part ofa business’. In other words, ifa man is carrying on manufacture in textiles 
in Bombay, a shop at Mycore, has a distilleryio Allaha and has an oil millin Gwalior, then for the 
purpose of section 5 all these four trades are part of the business within the meaning of proviso 3 to 
section 5, one part situate in one place and another part situate at another place and if any of these 
parts produce profits at the place of the business, that place being in an Indian State, then proviso 9 
would have application.” : 

1 In the light of the foregoing statement of the law we hold that the purchase 
of goats and sheep in Mysore, their transport to Cochin and the loading of the 
goods on board the ship provided by the military authorities at Ernakulam form 
a separate section or part of the business of the assessee, a part separable from the 
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rest of ıhe business. These operations together constituted a part of the business 
and a part which was carried on outside British India in Mysore and Cochin States. 
The assessee’s office at Ernakulam was in charge of these operations. The buying 
of goats and sheep at Mysore and their sale at Ernakulam might itself produce a 
profit without reference to the conwrsct entered into in British India. Entering 
Into the coniract with military authorities in Britih India, supervision of the per- 
formance of the contract from British India and the realisation of the price payable 
Fo. the goods delivered at Katpadi in British India where the head office of the firm 
' was situate, could be treated as constituting a separate part of the business of the 
assessce. 


/ 

The further question is whether the whole of the profits of the assessee from 
the mili contracts arose in British India where the contract was entered into 
and the price realised, or in Indian States where the contractual obligations of the 
assessce were substantially performed. ‘The criterion under proviso 3 to section 5 
of the Excess Profits Tax Act is the place where the profits accrue or arise and not 
the place where the profits are received. We have dwelt at length with the ques- 
tion of the place of accrual of profits in a case like the present one in Commissioner 
of Income-tax v. Littles Oriental Balm, etc. Co. Lidt., which, however, was a case 
relating to the levy of income-tax. We need not again embark on an elaborate 
examination of the decided cases. Suffice it to refer to a few landmarks. In 
Commissioner of Income-tax v. Chunilal B. Mehta’, the assessee, a resident of Bombay 
through brokers in foreign countries, carried on buying and selling operations 
in foreign markets by entering into forward contracts of a speculative nature. 
Delivery of goods was never given or taken. Only differences were paid or realised 
abroad, with the result that a large sum stood to the credit of the asseasee with his 
foreign bankers as a result of these transactions. The money was not sent over 
to the assessee in British India. The Judicial Gommittee found that the contracts 
for sale or purchase were neither framed nor carried out in British India and held 
that the profits derived from those transactions did not accrue or arise in British 
India. The words “ profts acc.uing or arising ” were interpreted as requiring 
a place to be assigned as that at which the result of tading operations comes, whe- 
per gradually or suddently, into existence. It was observed that there was no 
necessity arising out of the general conception of a business as an organisation, that 
profits should arise only at one place and that profits were ently, if not ordina 
rily, regarded as arising from many transactions, each of which had a result—not- 
as if the profits needed to be disinte grated with difficulty but as if they were an a 
gate of the particular results. It was also stated that discrimination between diff- 
rent kinds of profits according to ths place at which they accrued or arose was a 

lain dictate of the Income-tax Act. Their Lordships, however, refiained from 


ying down z general rule applicable to concrete cases and said : 


“ If such profits have not been received in or brought intu British India it becomes.or may 
become necessary to consider on the facts of the case where they accrued or arose. Their 
Lordships are not laying down any rule of general application to all classes of foreign transaccons, or 
even with respect to the sale of goods. To do so would be nearly impossible and wholly unwise . . 
- » - . They are not saying that the place of formation of the contract prevails against every- 
thing else. In some circumstances it may be so, but other matters—acts done under the contract, 
for example—cannot be ruled out a riori. In the case before the Board, the contracts were neither 
framed nor carried out in British India ; the High Court’s conclusion that the profits accrued or arose 
outside British India is well founded.” 


Shortly after this decision came the Commissioner of Income-tax v. Govindram 
Seksaria?, where the only differertiating feature was that the sssessee, a resident 
of Bombay, instructed his brokers in Bombay to enter ipto transactions on his 
behalf on the New York Exchange for the buying and sellmg of cotton. The 
transactions resulted in profits which were realised in New York and kept thete 
-without being remitted to the assessee. The Court held that the profits accrued 
m British India because they were derived from and paid in respect of the contracts 
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entered into at Bombay. This Court in Commissioner of Income-tax v. Mathiast, 
took the view that by production of coffee on the assessee’s own plantations in 
Mysore and sale of the coffee in British India, the income of the asseasee was really 
agricultural and it accrued in Mysore. This Court differed from Mohanpura Tea 
Co. v. Commissioner of Incoms-tax*, which held in similar circumstances that the 
profits of the assessee accrued or arose only at the place where the produce was 
sold and the price realised. The Judicial Committee on an appeal from the 
Madras decision left the question open and the conflict unresolved—sce Comms- 
stoner of Income-tax v. Mathias*. In Commissioner of Income-tax v. Ahmedbhat Umarbhat 
and Co,4, the Supreme Court affirmed the decision of the Bombay High Court which 
had taken a view in consonance with that taken by this Court in Commissioner of 
Income-tax v. Mathias! as regards the place of accrual of profits. Referring to the 
observation of the Judicial Committee in Commissioner of Incoms-tax v. Chumlal B. 
Mehta’, that the location of the sources of the income or the place where the 
business is carried on is not the criterion, but the place where the income accrues 
or arises and that tbis .est itself can be applied distributively to, the profits of a 
single source, Kania, G.J., in Commissioner of Income-tax v. Ahmedbhai Umarbhat 
Co.* observed : 


“ While accepting this distinction, I am however unable to accept the contention that the 
source of income can never be the place where the income accrues or arises. In my opinion there 
is nothing to prevent income accruing or arising at the place of the source. Tho question where 
the income accrued has to be determined on the facts of each case. The income may accrue OF arise 
at the place of the source or may accrue o1 arise clsewhere but ıt does not follow that come 
cannot accrue or arise at the place where the source exists. Therefore it is necestary to 
ascertain whether that part of the business which is capable of being treated as one separate unit 
in the Hyderabad State has given rise to the income or profit sought by the assessee to be exempted 
from taxation in the present case.” 


Mahajan, J., (with whom Fazl Ali, J., agreed) also said that it will be doing 
no violence to the meaning of the words “ accrue or arise ” if the profits attributable 
to the manufacturing business are said to arise or accrue bees place where the 
manufacture is being done and the profits which arise by on of the sale are, 
said to arise at fy ae where the sales are made. This apportionment of profits 
between a number of businesses which are carried on by the same person at 
different places determines also the accrual of profits. Patanjali Sastri, J., referred 
to Commissioner of Income-tax v. Chumlal B. Mehia®, and struck a somewhat different 
note when he said : 


“It is with reference to such transactions which individually contributed to the surplus 
arising in the various places abroad that their Lordships spoke of the profits accruing or arising 
distributively and notin a single place. That they were not thinking of ae profits resulting from a 
eae opo process such as manufacture and sale and their disintegration and apportionment 
as the different operations is shown by their further observation that ‘profits are 
frequently, if not ordinarily regarded as arising from many transactions each of which has a result, 
not asif the profits need to be disintegrated with difficulty but asif they were the aggregate of the 
particular results.’ ” ; 


With reference to the business of purchasing and selling goods without any 
manufacturing process intervening, there are decisions to the effect that profits 
arise at the place where the contracts of sale are made—see Board of Revenus va Madras 
Export Co. ; Jiwan Das v. Commissioner of Income-tax™ ; Sudalaimani Nadar v. Com- 
misstoner of Income-tax® ; Sri Hardeo Bengal Salt Co. v. Commissionsr of Income-tax? : 
In re Port Said Sali Association Lid.,1°: Commissioner of Income-tax v. Chunilal B. Mehta’ 
and Rahim v. Commissionsr of Income-tax11, In Commissioner of Income-tax v. Ahmedbhai 
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Umarbhat and Co.14, Kania, G.J., (page 478) and Mahajan, J. (page 499) recognise 
that a trade consisting merely of purchase and sale of goods without any process 
or manufacture falls into a separate caiegory and referred to some of the cases 
above cited, with evident approval. The view has also been taken in some decisions 
that the operations of buying would be relevant in determining the question 
_ whether any part of the income, profits, or gains accrues or arises at the place of 
buying especially if it is a process of selective buying requiring the exercise of skill 
and judgment—see per Ray, G.J., in Rahim v. Commissioner of Income-tax*; Commis- 

stoner of Income-tax v. Parasuram Fethanand? ; Anglo French Textsles Ltd. v. Commissioner 

of Income-tax (No. 2)*; Rogers Pyatt Shellac and Co. v. Secretary of State® ; Com- 
masstonsr of Income-iax v. Stel Brothers® and Webb Sons and Co. v. Commissioner of 
Income-tax’. Some of the judgments above cited were referred to in the judgment 
of Mukherjea, J., in Commissioner of Income-tax v. Ahmedbhat Umarbhai and Co.1. 


In the present case it cannot be said that the entire profits of the assessee derived 
from the military contract accrued or arose in an Indian State. The contract 
for sale was entered into in British India, the business was supervised from British 
India and the price payable under the contract was also realised in British India. 
A substantial portion of the business operations such as buying of goats and sheep, 
their transport and loading on ships had to be conducted in Mysore and Cochin. 
These operations constitute a separable and separate part or unit of the business 
of the assessee conducted by a separate establishment maintained at Ernakulam 
in the Gochin State. Profits attributable to.this part of the business of the assessee 
must be apportioned and held to be exempt from excess profits tax, as having 
accrued in an Indian State within the meaning of the third proviso to section 5 
of the Excess Profits Tax Act. The rest of the profits alone can be considered 
to accrue or arise in British India where the income producing contract was entered 
into, the business was supervised and the price of the goods sold was realised. ‘The 
facts that the income producing contract was entered into in British India and | 
that the price was paid i in British India cannot be brushed aside. An unexecuted 
contract under which a person is entitled to buy or sell goods at advantageous prices 
has pecuniary value as a business asset—see John Smith and Son v. Moore®. The 
contract made by the asseasee firm in British India in the course of 1ts trade or 
business was a source of the profits made by the assessee, though the performance 
of the contract in an India State also contributed to the accrual of such profits. 


Our answer to the question referred to us is that the profits apportioned 
and attributed to that part of the business of the assessee carried on in Mysore 
and Gochin States would alone be exempt fiom excess profits tax under the third 
proviso to section 5 of the Excess Profits Tax Act and that the rest of the profits 
would be liable to such tax. As each party has succeeded ‘and failed in part 
there will be no order as to the costs of this reference. 


KS. Reference answered accordingly. 





1950) 8.Q.J. 974: 18 IT.R. 472 . (192 I.L.R. 52 Cal. x. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. P. V. RAJAMANNAR, Chief Justice AND Mr. JUSTIOE VENKATA- 
RAMA AYYAR. l 


A. Subbaraya Mudaliar .. Appellani* 
v 


K. Sundararajan (Joint Receiver) and others .. Respondents, 


Amction—Auction conducted by Receiver under orders of Court—Sals to highast bidder subject to confirmation— ` 
Discretion of Court to refuse to accept the bid on the gr of the inadequacy of the price. 

Atan auction held by 2 Joint Receiver under orders of Court, ore press was sold by public 
auction (after due publicity being given) to the highest bidder ject to confirmation by Cue 
Both the plaintiff and defendant as well as other third parties were present and bid at the auction. 
When the matter came before the Court for confirmation, the plaintiff in the suit complained about 
a a Weal Aidt ker offered to buy the press for a very much larger sum and 
the Court thereupon to accept the highest bid made at the auction and directed that the 
higher bid now made by the plaintiff be accepted and the property sold to her. On a question 
whether the Court, in the absence of any fraud or irregularity in the conduct of the sale could refuse 
to accept the highest bid made at the auction and :efuse to confirm the sale by ea Receiver of Court, 

Held: As the condition regarding confi mation of the Cow t, is among other things, to safeguard 

inst property being sold at an inad te price, it will be not only proper but necessary that the 
wt in exercising the discretion which ıt undoubtedly has of accepting or refusing to accept the 
highest bid at the auction in pursuance of its orders, should see that the price fetched at the auction 
is an uate price. As on the facts, the highest bid at the auction was quite inadequate, the Judge 
was justified in refusing to accept it. 
On appeal from the order of Rajagopalan, J., dated 6th April, 1951, and 
passed in the exercise of the Ordinary Original Civil Jurisdiction of the High 
Court in Application No. 13946 of 1951, in C. S. No. 70 of 1950. 


A. Seshachariar and A. Srinivasan for Appellant. 


K. S. Sundararajan, G. Ramakrishna Aiyar, M. P. Subramaniam and T. R. Sanga- 
meswaran for Respondents. i 


The Judgment of the Court was delivered by 


Rajamannar, C.F7.—Pending a suit on the original side of this Court relating 
to the estate of one C. Balasundara Mudaliar, deceased, it was found that the 
only way of raising funds necessary for the discharge of pressing claims on the 
estate was the sale of one of the items of the estate. There was a suggestion that 
one of the properties, a printing press, called the B. N. Press might be sold as a 
ing concern, On 11th December, 1950, Rajagopalan, J., made an order giving 
erty to the parties to the suit to obtain offers for the purchase of the press as a 
going concern so that’ the Court might be in a position to decide whether the press . 
should be sold at a public sale or at a sale confined to the parties. Apparently” 
no satisfactory offers were obtained and on 8th January, 1951, the learned Judge 
dı cided that the press should be sold as`a going concern by the joint receiver, 
at a public sale. The parties to the suit were given liberty to bid at the sale on 
the same terms as the othur bidders. The sale was to be effected after wide publicity. 
In Dene of this order, the joint receiver, an advocate of this Court, after giving 
such publicity as he thought was proper conducted the sale on 25th March, 1951. 
‘There were twelve bidders and it is admitted that besides the first defendant who, 
is found in the list of bidders, the plaintiff also was present at the auction though she 
apparently did not arrive before the auction commenced. She, however, did. 
not take part in the bidding. ‘The first defendant made one bid of Rs. 26,000, 
but did not participate subsequently in the bidding. The proprietor cf Rayan 
Press, one A. Subbaraya Mudaliar, was the highest bidder, his bid being for. 
Rs. ee The joint receiver knocked down the sale in his favour and received. 
Rs. 8,100 being 25 per cent. of the bid in cash. ‘It is common ground that one 
af the conditions of sale was that it should be subject to the contianation by this 
Court. Soon after the auction, when the receiver submitted a report to the Court 
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raying that tbe Court may be pleased to confirm the sale in favour of the highest 
bidder, the plaintiff complained that the highest bid offtred at the auction was 
quite inadequate and she herself offered Rs. 35,000. The first defendant did not 
make any offer and ap tly was satisfied that the sale should be confirmed. 
The purchaser protested against any attempt to reopen the bidding. The Court, 
however, taking into account the offer of the plaintiff to purchase the press for . 
Rs. 35,000 adjourned the matter to a date on hich the learned Judg conducted, 
as it were, an auction between the parties to find out the highest price which 
would be offered for the property. Eventually the plaintiff made the highest 
offer of Rs. 42,000. It was contended before the learned Judge on behalf of the 
auction-purchaser that as there was no irregularity ‘in the conduct of th sale, 
the Court should not set aside the entire auction proceedings conducted by the 
joint receiver under orders of the Court, and the bighest bid which he made should 

e accepted by the Court and the sale concluded in his favour. The learned Judge 
did not accept this contention. In his opinicn, the price fetched at the auction 
sale was not adequate and he did not agree with the learned counsel for the auction- 
purchaser that the Court could not refuse to confirm the sale to the highest bidder 
merely on the ground of apparent inadequacy of price. He came to the conclu- 
sion that the offer of Rs. 42,000 made by the plaintiff was an offer made in good 
faith and he saw no justification for refusing to accept this offer and why he should 
accept the highest bid at the auction for Rs. 32,000 which fell far below the offer 
made by the plaintiff. The learned Ju therefore, refused to accept the highest 
bid made by the auction-purchaser and directed the joint receiver to refund forth- 
with the deposit made by him. He directed the plaintiff to d.posit into Court 
the sum of Rs. 10,000 before a particular time and the balance within 15 days 
thereafter or within such time as may be allowed by the Court. If the payment 
was not made within 15 days after the prescribed date (gth April, 1951) interest 
was payable at six per cent. per annum. If the plaintiff defa tein the ayment 
of the ce of the purchase money within the time allowed, the initial deposit 
made by him of Rs. 10,000 was to be held by the Court to make good any loss that 
might result to the parties by a resale. It is against this order of Rajagopalan, J., 
that the auction-purchaser Subbaraya Mudaliar has filed the above appeal. 


It was fairly—and we believe rightly—conceded by Mr. Seshachari, learned 
counsel for the appellant, that merely by reason of the fact that the appellant was 
the highest bidder at the auction sale conducted by the joint receiver under orders 
of Court, the appellant did not obtain any enforceable right to the property 
sold at the auction. He did not contend that there was, as it were, a concluded 
contract between him and the joint receiver on behalf of the Court, a c.ntract 
which can be enforced by him even as against the Court. This contention was 
” obviously not open to him in view of the express prevision in the conditions of 

sale that the sale was subject to confirmation by this Court. Even in the absence 
of such a condition the result might have been the same—vide Ratnasami Pillai v. 
Sabapatht Pillai”. 


Learned couns! for the appellant, therefore, did not base his clicnt’s case 
on any enforceable right, but he relied on what he contended was a rule of public 
policy calculated to impress on the public the sanctity of sales conducted under 
orders of Court, namely, that the highest bid will, as a rule, be ted by the 
Court, unless, of course, there were strong reasons like irregularity or fraud which 
would justify the Court in refusing to accept the bid even if it was the highest. He 
placed much reliance on a decision of a Division Bench of this Court in Soundararajan 
v. Khaka Mahmad Ismail Sahib*. In that case in a partition suit on the original 
side of this Court, a public auction of the estate properties was held under orders 
of Court. A reserve price of Rs. 1,10,000 was fixed and the members of the family 
were allowed to bid and set off the values of their respective shares, The pro- 
perty was eventually knocked down at the auction to one Khaka Mahmad Ismail 
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Sahib, as the highest bidder of Rs. 1,12,500. The commissi.ners who cunducted 
the sale reported the result of the auction to the Court and the matter eventually 
came before Gentle, J., for confirmation. One of the parties made an offer to pur- 
chase the properties for Rs. 1,145,000, i.e., for Rs. 2,500 more than the highest hid. 
The learned Judge thought it was not proper to reopen the matter and confirmed 
the sale. There was an appeal which was beard and disposed by Leach, C.J. 
and Kunhi Sanger e learned Judges confirmed the order of Gentle, J. 
The ratio dectdend: of their decision is found in the following passage : 

‘“ The fact that the sale is subject to the confirmation of the Court does not mean that the Court 
shal] refuse to accept the highest bid because at a later c some one in second thought says that 
he is willmg to pay more. It is only right and proper that the sale should be subject to the confirm- 
ation of the Cout. The condition is a safeguard ee ee fraud in connection with the 
sale and against property being sold at an inadequate price. No such consideration applies here.” 
It was not even suggested before them that the highest bid at the auction was 
inadequate. In our opinion the facts of the case now before us are completely 
different from the facts in the case decided by the Division Bench. It is true that 
there is no suggestion of irregularity or fraud, but there was certainly a complaint 
of inadequ of price. As the plaintiff eventually was willing to purchase the 
pro for Rs. 42,000 it must be taken that that amount represents fairly accu- 
rately the adequate price of the property. If that be žo, then certainly the highest | 
bid which was only Rs. 32,100 cannot be said to be adequate. We understand 
the learned trial Judge to have really based his decision on this fact, namely, the 
inadequacy of the price fetched at the auction. We think that the ruling in Soundara- 
rajan x. Khaka M Ismail Sahıbt, does not help the appellant, beceuse the 
learned Judges expressly say that the condition as confirmation of the Court 
is a safeguard against property being sold at an inadequate price. It will therefore 
be not only proper but necessary that the Court in exercising the discretion which 
it dadou ediy of accepting or refusing to accept highest bid at the auction 
in pursuance of its orders, should see that the price fetched at the auction is an 
adequate price. As we have held that on the facts present in this case, the price 
of Rs. 32,100 cannot be held to be an adequate price of the property in question, 
it follows that the learned Judge was justified in refusing to accept the appellants 
bid and in accepting the offer of the plaintiff of Rs. 42,000. 

Learned counsel for the appellant urged before us that sales conducted by 
officers under orders of Court would become a farce if the highest bids at these 
sales are not accepted by the Court in the absence of irregularıty or fraud and if 
the Court were to interfere with such bids, simply because there was a higher bid 
before the Court at the time of the confirmation. We realise that this may be the 
result if the Court were to refuse the highest bid, say, of Rs. 10,000 merely because 
a party at the time of confirmation offers Rs. 10,100. But in our opinion, a sale 
conducted by an officer of Court would equally become a farce if the Court is obliged 
to accept the highest bid at such a sale, though the Court is convinced that the bid 
does not represent adequately the real price of the property. In these matters it 
is not safe to lay down any rule of th . The facts of each particular case would 
ultimately mould the exercise of discretion by the Court. e are convinced in 
this case that the discretion was very properly exercised and we see no reason to 
interfere with the order of the learned Judge. 


The appeal fails and is dismissed with costs. 
V. S. Appeal dismissed. 


- 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Jousriaœ GovinDA MENON AND Mar. JousTicg RAMASWAMI. 


Govindaswami Padayachi .. Accused.* 
Penal Code (XLV ef 1860), section 84-—Grocral peint of ti deciding whether benefit of the 3 
should be gi UY petal heck Ao (Vo 1GaS); m to (aN A kap. i ae 


The crucial point of time for deciding whether the benefit of section 84, Penal Code, should be 
given or not is the material time when the offence takes place. Ifat that moment a man is found 
1o E ADO De aer ade ee i was doing or 


that even if he of it ho did not know it was either or contrary to law, then section 84 must 
be applied. In such a case, the Court has to take into ideration, the ielevant circumstances, like 
the viour of the accused before the commission of the offence, and the behaviour of the accused 


afte: the commission of the offence. Hence, where it is clear that the accused knew full well that he 
was murdering his mother at the time when he did it, the fact that either before or after the deed 
he was abnormal would not justify his claiming the benefit of section 84. 


The decision in Chelliak alias sip fr agi pba v. The King. (1949) 1 MLL.J. a82, following 
The Publis Prosecutor v. Nagappa Pujari and others, (1948) 2 M.L.J. 6g0, in which earlier decisions to 
the contrary as the applicability of section 10 (a) the Madras Borstal Schools Act has 
mot been adverted to or considered, requires reconsideration, 


Appeal against the order of the Court of Sessions, South Arcot division, in 
iC: C. No. 37 of 1950. 


Miss Perween Amiruddin for Accused. 
The Public Prosecutor (V. T. Rangaswami Aiyangar) for the State. 
The Judgment of the Court was delivered by 


Ramaswami, 7.—The point taken before us by the learned counsel for the 


appellant is that he should have been given the benefit of section 84, Indian Penal 
Code and acquitted. 


In order to comprehend the point taken by the learned counsel for the appel- 
lant, which was also urged in the lower Court, the following short facts are necessary. 
The appellant who is described by the learned Sessions Ju as aged about 16 
and om the record of the lower Court shows to be 18 had a bitter quarre] 
just preceding this occurrence with his mother, the deceased in this case, i 
the execution of a promissory note by his brother. Then this appellant ask 
his mother to serve him food. The irritated mother told him that he should either 
serve himself or get his faiher who was in the fields to serve him. The accused 
parti au in a fit of rage his mother inside the hut, bolted the door and 
hashed his mother with a e lying near by. The cries of the mother attracted 
the people in the neighbourhood, and when they came, they found the door shut 
and bolted against them. Therefore, they asked the door to be opened and the 
accused did not open the door. Therefore, the neighbours started hammering 
on the door and threatened to batter it. The accused thereupon opened the door 
and came out. Su uently when he was questioned, as he oul be na 
questioned by the neighbours, he has been telling one and all that he Killed his 
mother because she repeatedly refused to serve him food. Then he has also pointed 
out to a relative the aes with which he had committed the fell deed. It is 

e accused was questioned by that relative and before he 


On. these facts, the learned Sessions Judge came to the conclusion that 
accused might have been abnormal and been even showing signs of apial ae 
eee, 


Be oe rea tS pte se uses E — 2 : 
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before the commission of this offence and that he might have become, after the 
commission of this offence and when h: was incarcerated, worse still and become 
a real lunatic but that when the murder took placè the accused was not labouring 
under such a defect cf reason as not to know the nature of the act he was domg 
or that if he knew of it he did not know it was either wrong or contrary to law. 

We have been taken through the evidence by the learned counsel for the 
appellant and see no reason whatsoever to differ from the conclusion of the learned 
Sessions Judge. ‘The crucial point of time for deciding whether the benefit of 
section 84 should be given or not is the material time when the offence takes place. 


If at that moment a man is found to be labouring under such a defect ofreason as not 
to know the nature of the act he was doing or that even if he knew of it he did not 
know it was either wrong or con to law, then we must apply section 84. 


In coming to that conclusion, no doubt, we have to take into consideration the 
relevant circumstances like the behaviour of the accused bcfiure the commission 
of the offence and the behaviow of the accused after the commission of the offence. 
The learned Sessions Judge has applied all these tests and has come to the aforesaid 
conclusion ; and the details set.out above show that the accused knew full well that 
he was murdering his mother and that what he had done was a grave offence 
which was both wrong and contrary to law. 


In this connection, the non-exhibition of feelings and the absence of secrecy 
on the part of the accused are stated to be strong indications of his insanity at 
that time. But we have got to remember that these are only some of the rele- 
vant circumstances which have tc be considered along with the other circum- 
stances of the case and that by themselves they do not make out sanity or insanity. 
One may be a hardened crimina. and not exhibit any signs of feeling at what he 
had done, while another may easily break down. In that case as a mutter of fact 
the accused was red with anger as one witness puts it, Then, some may consider 
secrecy as essential for covering up their crimes, while in others the criminal might 
despair that what he had done could not be covered up and make no attempt at 
secrecy. The murdir in this case resulted from a moment’s anger and the accused 
was literally caught red-handed and no possibility of secrecy arises here. 

In these circumstances, we arc of opinion that the learned Sessions Judge has 
rightly refused to apply section 84, Indian Penal Code, to this case and he has 
a ed the lesser of the two sentences prescribed by law. Therefore we affirm 
the conviction as well as the sentence. 


In the last ph of his judgment the learned Sessions Judge has stated 
that in his opinion e State Government might consider whether section 10 (a) 
of the Bo Act should not be applied to this case. We do not wish to express 
an opinion because we consider that the decision in Cheiliah alias Kudumban 
v. King! following an earlier decision in the Public Prosecutor v. Nagappa Pujari 
and others*, in both of which still earlier decisions to the contrary have not been 

to or considered, requires reconsideration. Therefore we do not wish 
to endorse the expression of opinion by the learned Sessions Judge. 


V.S. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice KRIsSHNAswasa NAYUDOU. 


The Free Press Labour Union, representing the Workers in the 
Printing and Despatching Departments of the Establishment 
of the Express N apers, Ltd., Mount Road, Madras, by 
its President S. Q. C. Anthony Pillai and others .. Petitioners* 

v. E 
The State of Madras, represented by the Secretary to Government 


Development Department, and another Respondents. 


Industrial Di ee a 
Tribunal for eae existence is brought io iit netice—Workers’ right to havea writ of 
mandamus te 





f to (ah is ony on the application af all ih perias io he dispis 
and net any of them that Government it to make a reference. 
benefit of the persons, who are ies to the dispute, either the workers or the management to have 
their grievances redressed and ces resolved m order that there may be smooth and successful 
working of the i industry in which they are s a 
employees, irectly it may be said that the public wi benefited by the smooth ions that 
should exist in any industry labour and capi which will tend to increase the economic 
prosperity of the country. It cannot be contended that the to refer disputes to a Tribunal for 
adjudication is conferred for the sole and exclusive benefit of the Government. Though the use of 
the word “may” im section ro (1) of the Act would lend support to the argument that a power is 
I e tel gc ae Bian er provisions of the Act, in particular, sections 12 and 19 rule out 
¢ contention that the t are under no legal obligation under any circumstances to make 
a reference if an industrial dispute exists. The use of the word ‘“‘ may” and not ‘‘shall’’ is in no 
way con 

The question of reference by Government may be in the discretion of the Government but there 
is an imperative ob i E a e a (at A A a chic ce eee 
it and a refusal to refer could only be for cogent and justifiable reasons. 

Where after the conciliation officer has made his report under section 12 (4) that a settlement 
could not be arrived at and the Government have not acted under clause (5) by making a reference 
to a Board or Tribunal, nor have they recorded their teasons and communicated the rame for not 
referring, it is a caso where the Government invested with a duty to either refer or record and give 
roasons 


r not referring have failed to discharge that duty. The workers can get a writ of mandamus 
issued to the Government to act under section 10 (1) (¢) or section 10 (2) of the Industrial Disputes 
Act 


Under sub-clause (2) of section ro it is only on the application of all the paties to the dispute 
that the Government is bound to refea the dispute ; section 1o (2) does not entitle any one of the 
parties to an industrial dispute to compel the t to make a reference. 

Petition praying that in the circumstances stated in the affidavit filed there- 
with pi: capes will be pleased to issue a writ of mandamus (a) directing the 
State of , the Ist respondent to refer under section 10 (1) (c) or section 10 @) 
of the Industrial Disputes Act, the Industrial dispute between the workers in the 
Printing and Despatching sections of the Establishment of the Express Newspapers, , 
Ltd., Mount Road, Ma the second respondent to a Tribunal for adjudication, 
and (b) prohibiting under section 10 (3) of the said Act the lock-out of the employees 
by the 2nd respondent after notice of strike was served upon them, etc. 


M. K. Nambiar for N. Nagaraja Rao for Petitioners. 


The Advocate-General (V. K. Thirwoenkatachari) instructed by State Counsel 
(John and Row), T. T. Srinivasan and A. N. Rangaswami, K. S. Varadachari, and T, M. 
Krishnaswami Aiyar for King and Partridge for Respondents. 

The Court made the folowing 


Orprr.—There are three petitions by the Workers’ Union of Spencer & 
Company, Ltd., Express Newspapers, Ltd., and the Swadesamitran, Ltd., 
a Sana the State of Madras under section 226 of the Constitution of India for issue 
of a writ of mandamus directing the State of Madras to refer the dispute between 
the workers and the managements to a Tribunal under section 10 (1) (e) or 10 (2) 





*C.M.P. Nos. 6930, 6931, 6934 and 6935 OF 1951 and W. P. Nos. 41 and 42 of igsi. i 
4th July, 1951. 
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of the Industrial Disputes Act and prohibit under section 10 (3) the lock-out of 
the employees effected by the management. 


The point for determination in all the writs is the same and it is not necessary 
to recount in detail the facts relating to each of these petitions. It is sufficient 
if some of the relevant facts are referred to with reference to one of these Cases, 
since the outstanding features in each case are tically common. I would 
therefore deal with the petition which was argued Le that is writ petition No. 4I 
of 1951, filed by the Spencer Workers’ Union. 


R ing certain grievances of the workers mainly relating to wages, dearness 
allowance and bonus, the Union convened a meeting of the workers on 22nd 
September, 1950, and formulated their demands to the company. On the 27th 
September, 1950, they addressed a letter to the Secretary of the Spencer & Co., 
Ltd., formula their demands and intimating to the company that the office- 
bearers of the Union were authorised to conduct negotiations with the company 
with a view to arrive at an amicable settlement, a copy of which communication 
was sent to the Labour Officer, Madras. The company refused to concede any 
of the demands. On 16th January, 1951, the Labour Officer issued a notice under 
section 10 (1) of the Industrial Disputes Act informing the Union that as an 
Industrial dispute existed between the workers and the management of the 
company, the presence of the Union representative was necessary for effecting a 
speedy and amicable settlement of the same. The Labour Officer submitted 
his report on 25th January, 1951, to the Secretary to Government Development 
Department, of the result of the conciliation proceedings. The report discloses 
that agreement was reached on all the points except on three points, namely, 
wages, dearness allowance and leave facilities and that no decision was reached 
on the question of bonus. With reference to wages and scales of pay, the Union 
offered to accept a minimum wage of Re. 1-4-0 to all unskilled Jabourers, the 
maximum wages of the various categories being proportionately worked out by the 
management. But the management was not agreeable to concede this and the 
Labour Officer suggested whether the management would pay a minimum wage 
of Re. 1-0-0 per day, which has been accepted as the living wage of the day ; but 
the management could not consider any more enhancement. Similarly there 
‘was no agreement as regards dearness allowance and bonus. On 22nd February, 
1951, the Union made an application td the Government that the disputes may 
be referred for adjudication by a Tribunal under section 10 (2) of the Industrial 
Pm Act. On the same day, the Union informed the company of the resolutions 
of the Union mviting the company for making a reference jointly with the Union 
to the Government to which the company replied by their letter of the 6th March, 
1951, stating that they are unable to make a joint application in t of the 
matters, which, according to them, have been settled during the conciliation pro- 
ceedings, and that as regards the three outstanding items, they will consider aling 
a joint reference after a discusion with the representatives of the Union. -The 
Commissioner of Labour intimated the Union by his letter dated roth April, 1951, 
that the company have offered to increase the dearness allowance of the workers 
at Rs. go per month and of the clerical staff at Rs. 35 per month, and that he 
would advise the Union to be satisfied with the enhanced dearness allowances and 
to drop the other demands. Ap tly, the Union did not prer and gave notice 
of sirike on gth May, 1951. The company by its letter of the 6th June, 1951, 
intimated that no increase can be granted in respect of the basic wages, dearness 
allowance and bonus and all workers who were absent without leave since goth 
May, 1951, were asked to shaw cause why an order of dismissal should not be passed 

t them. There is a further application by the Union to the Government 
dated 8th June, 1951, ‘asking for pence of the disputes to a Tribunal under 
section 10 (2) of the Act. On 11th June, 1951, the President of the Labour 
Union wrote to the company that at a mecting of the members of the Union, the 
advice of the Honourable the Chief Minister that the workers should return to work 
was accepted, since they were assured that the Government will ensure that there 
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will be no-victimisation of the si See and that they will take immediate steps to 
resolve the disputes between the workers and the management of the company and 


that the workers who are on strike will return for work on 12th June, 1951. But 


the company put up a notice regretting its inability to re-engage all persons for 
duty on 12th June, 1951, and stating that the workers should confirm that the 
strike was withdrawn unconditionally and the company will then put up a notice 
as to the names of the persons whe would be re-engaged. With reference te the 

assurance given by the Hon’ble the Chief Minister to the Government of 

it is stated on behalf of the Government that the allegation regarding the 
assurances given by the Hon’ble Chief Minister is not correct, but that Hon'ble 
Chief Minister only advised the workers to call off the strike and informed them 
that if they wanted it, the matter would be looked into by the Labour Commissioner, 
and that so far as the question of victimisation is concerned, the Hon’ble the Chief 
Minister assured them that he would see that justice is done. ‘The present petition 
was filed on 12th June, 1951, and an order directing notice was made on the 
same day. On 13th June, 1951, the Government informed the President of the 
Union that, under section 10 (2) of the Industrial Disputes Act, 1947, both the 
parties to the dispute will have toa ply either jointly or separately for a reference 
of the dispute for adjudication an e Government cannot therefore take any 
action on the application made only by the Union. 

The facts relating to the other two petitions are similar, though the formulation 
of the demands was made later than September, 1950. In regard to the Express 
Newspapers, Ltd., the company was informed by the Commissioner of Labour 
by his communication dated and June, 1951, that the Government have asked 
him to see that the management of the In Express takes steps to increase the 
basic wages to Rs. 26 per mensem from July, 1951, and in particular to ser that 
the wages of 3 or 4 occupations, which are lower than those in other presses, are 
brought to the general salary level ; and time was given till 15th July, 1951, to 
inform him of the steps the company took to implement the recommendations. 
As regards the Swadesamitran, Ltd., de Government appear to have sent a similar 
communication with reference to the increase in wages. 


The answer of the Government to these applications is mainly that the Govern- 
ment were not obliged to take any action on the application made by the petitioners’ 
unions, since there has been no application jcintly or separately from both the 
parties, and that the petitions are abo otherwise not maintainable. In regard to 
the petition by the workers of the Express Newspapers, Ltd., and the Swadesamitran, 
Ltd., the Government, in their counter affidavits, stated that there was no case 
to refer the disputes to adjudication at that stage, referring to the state of affairs 
in April, 1951, when the Commissioner of Labour was asked to inform these two 
managements that steps must be taken for increase of the wages. 


-— Tt is argued on behalf of the Government that there is no legal duty cast on 
them to refer an industrial dispute, if one exists or is apprehended under section 10 (1), 
but it is a power given to the Government, whi it is open to them to exercise 
or not to exercise and the exercise or non-exercise of the power cannot be 
questioned in any Court. Section 10 (1) states that if any industrial dispute 
exists or is apprehended, the appropriate Government may, by order in writing, 
refer the dispute to a Board for promoting settlement, or to a Court for inquiry, 
or to a Tribunal for adjudication ; provided that where a dispute relates to a 
public utility service and a notice of strike under section 22 has been given, the 
appropriate Government shall, unless it considers that the notice has been frivo- 
lously or vexatiously given or that it would be mexpedient so to do, make 
reference under this sub-section notwithstanding that-any other proceedings under 
this Act in respect of the dispute may have commenced. 

It was sought to be contended on behalf of the petitioners that the disputes 
in these cases relate to public utility services; but I am aot satisfied that the 
services concerned in these establishments come within the scope of the definition of 
** public utility service ”?” under the Act. 
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The difference in the use of the words “may ” in clause (1) and “‘shall” in 
the proviso, is relied upon in support cf the contention on behalf of the Govern- 
ment that whereas there is a duty cast upon the Government, if the dispute relates 
to a public utility service, to make a reference under section 10 (1) unless they 
consider that the notice of strike has been frivolously or vexatiously given or that 
it would be inexpedient so to do, in cases where there is an apprehension of ‘‘ in- 
dustrial dispute ” or where an industrial dispute exists, the Government are not 
obliged to take notice of every such dispute or apprehension of such disputes and 
bound to make a reference. It is therefore for consideration whether in all cases 
where the notice of the Government is brought to the existence of an industrial 
dispute, it is open to the Government to keep silent and not to take any action 
as to whether they would refer the dispute or not. It therefore becomes neces- 
sary to consider the scope of the power or duty of the Government conferred under 
section 10 (1), since the issue cf a writ of mandamus would depend upon whether 
the Government under the Act are under an obligation to make a reference, when 
an industrial dispute exists, or whether it is only a power vested in the Government 
to refer or not at their will and pleasure. 


To arrive at a satisfactory conclusion as to the position of the Government 
in the matter of making references under the Act, it is necessary to consider the 
scope and purpose of the Act. It will be seen that the Act was brought into exis- 
tence, as the preamble makes it clear for the purpose of investigation and settle- 
ment of industrial disputes, and it cannot, therefore, be suggested that when an 
industrial dispute exists, no duty is cast upon the Government to investigate and 
effect a settlement of that dispute. The object of the Act, that is to investigate 
and settle disputes, is sought to be achieved by different means, by referring the dis- 
pute to a Board of Conciliation for promoting a settlement, by referring the matter 
relating to the dispute to a Court for inquiry, or placing the dispute before a Tribunal 
for its adjudication. There are four authoritics that are constituted under the Act, 
which are to be entrusted with the investigation and settlement of these disputes, 
they being Conciliation Officers, Board of Conciliation, Court of Inquiry and Tri- 
bunals. tion 12 (1) provides for the intervention of the conctliaticn officer, 
the conciliation officer here being the Commissioner of Labour. When any indus- 
trial dispute exists or is apprehended, the conciliation officer may hold concilia- 
tion proceedings in the prescribed manner. He has to investigate the dispute 
without delay and if a settlement is arrived at he has to send a report to the appro- 
priate Government together with a memorandum of settlement signed by the 
parties to the dispute. Under section 12 (4) if no such settlement is arrived at, 
the conciliation officer shall, as soon as practicable after the close of the investiga- 
tion sent to the Government a full report setting forth the’steps taken by him for 
ascertaining the facts and circumstances relating to the dispute and for bringing 
about a settlement thereof, together with a full statement of such facts and circum- 
stances, and the reasons on account of which, in his opinion, a settlement could 
not be arrived at. Under section 12 (5) if, on a consideration of the report refer- 
red to in sub-section (4) where the conciliation officer has failed to effect a settle- 
ment, the Government is satisfied that there is a case for reference to a Board or 
Tribunal, it may make such reference. Where the appropriate Government does 
not make such a reference it shall record and ccmmunicate to the parties concerned 
its reasons therefor. A period of 14 days is also prcvided for submission of the 
report by the conciliation officer. Section 13 deals with reference to a Board of 
Conciliation, Under that provision, if a dispute had been referred to a Board, 
it shall proceed with the investigation, and settlement just like a conciliation officer, 
and if no such settlement is arrived at, the Board also has to submit a repcrt toge- 
ther with reasons on account of which a settlement could not be arrived at. It 
is provided under section 13 (4) that, if on the receipt of such a report in respect 
of a dispute relating to public utility service, the Government does not make a 
reference to_a Tribunal under section 10, it shall record and communicate to the 
parties concerned its resasons therefor. 


47 
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It will be seen from an examination of sections 12 and 13 that when it comes 
to the notice of the Government that an industrial oe exists, after a certain 
stage, during which efforts at conciliation arc provided and gone through, there 
is a point of time at which the Government have to act by exercising the power or 
authority vest.d in them under section 10 (1) as to making a reference of the indus- 
trial dispute. On the report of the conciliation officer of the failure of the concilia- 
tion proceedings, under section 12 (5), the Government, if satisfied that there is 
a case for reference, have to make such reference. If they are not so satisfied, a 
duty is cast on the Government to record and communicate to the parties concerned 
their reasons for not making the reference. Similarly under section 13 (4) with 
reference to a public utility service, on the receipt of a report from the Board of 
Conciliation that conciliation has failed, the Government have to record and com- 
municate to the parties the reasons for not referring to adjudication by a Tribunal 
under section 10. 


Taking the scheme of the Act and the policy behind it, the object of the Act 
being to investigate and settle disputes, initially conciliation proceedings are tried 
either by the conciliation officer himself taking notice of an industrial dispute or 
on apprehension of it, cr the Government referring the dispute to a Board of Gon- 
ciliaticn, and it is only aftur attempts at conciliation have proved abortive, that 
further steps as to the resolution of the differences have to be considered, such steps 
being referrmg to a Court for enquiry, or referring the dispute for adjudication 
by a Tribunal. It is at that stage that Government should exercise the authority 
or power, by whatever term it may be called, which is vested in them under sec- 
tion 10 (1). The very circumstance that the Government in case they do not make 
a rcference should record and communicate their reasons, as provided for in sec- 
tions 12 and 13, is inconsistent with any idea of absolute discretion or power vested 
in the Government to either make a reference or not but on the other hand, implies 
an obligation to exercise the power. But the Government in exercising the power 
have a discretion to either refer or refuse to refer, when in the latter case reasons 
must be recorded and given. If the argument of the learned Advocate-General 
is to be accepted that the Government are the absolute arbiters as to whether an 
industrial dispute, if one exists, has to be referred or not, the Government would 
not be called upon to give any reasons for not making a reference, which the 
Government are bound to do under the circumstances stated in sections 12 and 19. 
I therefore consider that, though the use cf the word ‘may ” in section 10 (I) 
would lend support to the argument on behalf of the Government, that a power 
is given to the Government, the other provisions of the Act, in particular sections 12 
and 19, rule out the contention that the Government are under no legal obligation 
under any circumstances to make a reference if an industrial dispute exists. Sec- 
tion 10 F confers a general power on the Government to act swo motu but it does 
not exclude the obligation of the Government to act under certain circumstances. 
Jf an industrial dispute exists and is brought to the notice of the Government by 
either of the parties or by any other persons interested, there is a duty under the 
Act on Government not to ignore but to adopt the procedure laid down under 
the Act, primarily to explore possibilities of settlement through conciliation cfficers 
and Boards and then decide as to the course to be adopted as to whether a reference 
should be made to a Tribunal for adjudication and if the Government are satisfied 
that there is no case for reference, they should record the reasons for not making a 
reference and intimate to the parties about the same. 


Relance is placed on behalf of the respondents on the decision of the House 
- of Lords in Julius v. Lord Bishop of Oxford}, and it is argued that under section 10 (1) 
‘the power that is conferred is permissive and enabling and no legal duty is imposed 
on the Government to make a reference. This decision considered the grd section 
of the Church Discipline Act (g and 4 Vict., ch. 86), which provided that in every 
case of any clerk in holy orders who may be charged with any offence against the 
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Laws Ecclesiastical, or concerning whom there may exist scandal or evil rt 
as having offended against the said laws, it shall be lawful for the Bishop of the 
Diocese within which the offence is alleged or reported to have been committed, on 
the application of any party complaining thereof, or if he shall think fit, of his own 
mere motion, to issue a commission under his hand and seal to certain Ba 
for the purpose of making inquiry as to the grounds of such charge or report, an 
it was held that this section gave the Bishop complete discretion to issue or 
decline to issue such commission. The words which were considered in that 
case were “it shall be lawful’? and Earl Cairns, L.C., in considering those words 
observes as follows : 

“The words ‘it shall be lawful’ are not equivocal, They are plain and unambiguous. They 
are words merely making that legal and possible which there would otherwise be no right o1 autho.ity 
todo. They confe: a faculty o: power, and they do not of themselves do more than confer a faculty 
or power. But there may be something in the nature of the thing em to be d something 
in the object for which it 1s to be done, something in the conditions under which it is to be done, scme- 

ing in the title of the person or persons for w benefit the power is to be exercised, which may 
couple the power with a duty, make it the duty of the person in whom the power is reposed to 
exercise thet power when ed upon to do so,” 
‘The cases bearing on the subject are referred to and in dealing with the decision 
in The Queen v. The Tithe Commissioners1, the opinion of the Court given by 
Coleridge, J., is extracted and it is as follows : 

“Tbe words undoub aio only empowering, but it has been so often decided as to have 
become an axiom ; that in lic statutes words only directory, permissory, or enabling, may have a 
compujsory force where the thing to be done is for the public benefit or in advancement of public 
justice ”, 

It may therefore be that even though the words, as in this case “may” may be 
enabling or discretionary, under certain circumstances, might have a compulsory 
force. 


Lord Penzance in his judgment says as follows : 


tegard being had to the person so enabled to the A ee general objects of the statute 
and to the person or class of persons foi whose benefit the power may be intended to have been con” 
ferred they do, or do not, create a duty in the person on whom it is conferred, to exercise it ”. 


Lord Penzance cites with approval the meaning to be attached to the words “‘it 
shall be lawful’? given by Lord Chief Justice Jervis in York and North Midland 
Railway v. The Quecn?, 

“that such words as ‘ic shall be lawful’ were to be understood as permissive only, unless 
some ‘absurdity or injustice’ would follow from giving them that, their natural meaning.” 
Lord Penzance, after referring, to the decisions on the subject, observes as follows 


at page 231: 

“In all these instances the Courts decided that the power conferred was one which was intended 
by the Legislature to be exercised ; and that although the statute in terms had only conferred a powa, 
the circumstances were such as to create a duty. In othe: words, the concluson arrived at by the 
Courts in these cases was this—tbat regard being had to the subject-matter—to the position and 
character of the person empowered—to the general objects of the statute—and above all, to the 
position and rights of the person, or class of peasans for whose benefit the power was conferred, the 
exercise of any discretion by the person empowered could not have been intended ”. 

Having regard to these principles, it has to be considered whether by the use of 
the word “may ” in section 10 (1), the Government were given only an enabling 
and permissive power and not coupled with a duty to exercise it. The object of 
the he is to resolve industrial disputes. It is intended for the benefit of the per- 
sons, who are parties to the oe either the workers or the management to have 
their grievances redressed and differences resolved in order that there may be 
smooth and successful working of the particular industry in which they are engaged 
with profit both to the employer and employees. e class of persons that are 
to be Geeta by the statute are the workers and the management, and indirectly 
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it may also be said that the public will be benefited by the smooth relations that 
should exist in any sea between labour and capital, which will tend to increase 
the economic prosperity of the country. In that way it may be said that the public 
will also be benefited by a proper, timely and effective settlement of an industrial 
dispute. It cannot therefore be contended that this power is conferred for the 
sole and exclusive benefit of the Government. 


Reliance was placed on the Full Bench decision of the Patna High Court in 
Bagaram v. Stats of Bihar, where with reference to a decision of the Government 
not to refer a dispute to a Board or Tribunal in respect of a public utility service 
as the Government considered it was inexpedient to do so, it was held that a writ 
of mandamus would not lie. Unlike in the present case, the conciliation officer 
having attempted at a settlement and failed, he intimated the failure to the Govern- 
ment and the Government informed the union that they had decided not to refer 
to a Board or Tribunal as they considered it inexpedient to do so. It was only 
necessary in that case to confine attention to the proviso to section 10 (I), where 
in respect of public utility companies, unless the Government consider it among 
others in ient to refer, they will be obliged to make a reference, and it was 
held that where the Government have been given a discretion and have exercised 
that discretion, it is not open to the Court to interfere. . 

The result is taking the general scheme and the substantial object of the Act, 
the persons in whose interests and for whose benefits it was promulgated, though 
the Government has been conferred this power, the circumstances are such that 
they create a duty in the Government, the duty consisting in cither making a refe- 
rence under certain circumstances, or declining to make a reference, in which case, 
they are obli to give reasons for such refusal. The use of the word “may” 
and not ‘ ” in such matters is in no way conclusive, as observed by McCardie, J., 
in Rex v. Marshland Smesth and Fen District Commissioners’. 


The question of reference by Government may be in the discretion of the 
Government ; but there is an imperative obligation on the Government to exer- 
cise that discretion and not refuse to exercise it, and a refusal to refer could only 
be fur cogent and justifiable reasons, reasons which would stand the scrutiny of 
any reasonable mind, reasons which are not fanciful, unjust or frivolous, or based 
on extraneous considerations, and such discretion means, as pointed out by Lord 
Halsbury, L.C., in Sharp v. Wakefiled*. 

“Wha it is said that something is to be done within the discretion of the authorities that that 
something Is to be done according to rules of reason and justice, not according to private opinion : 
according to law, and not humour. It is to be not arbitrary, vague and i but legal and 
regular, And it must be exercised within the limit to which an honest man competent to the dis- 
charge of his office ought to confine himself"’. 

There is nothing in this imposition of E obligation to exercise 
the discretion suggestive of any injustice or ip or prejudice to the State, 
since they are not required to do anything except to refer to a Tribunal for its 
decision the industrial dispute and not called upon to decide it themselves in any 
particular manner. It is therefore not le to concede to the ents on 
behalf of the State and the respondents that what is conferred on the Gc vernment 
is a power and not even a discretion, and according to Mr. T. M. Krishnaswami 
Iyer, learned counsel for the company, a permissive power, not even a discretionary 
power and that in any view,_no duty is cast on the State and the exercise or non- 
exercise of that power could not be the subject for directions by any: judicial 
authority. In view of what I have already stated, I consider the contentions of 
the respondents to be untenable. 

In these cases, after the conciliation officer has made his report under section 
12 (4) that a settlement could not be arrived at, the Government have not acted 
under clause (5) by making a reference to a Board or Tribural ; nor have they 
recorded their reasons and communicated the same for not referring. It is there- 





1. ALR. tape Par. 387. 3, (1891) A.C. 173 at page 179- 
2. (1920) . 155. 


II] FREE PRESS LABOUR UNION 0. STATE OF MADRAS (Krishnaswami Naidu, F.). 9365 


fore a case where the Government, which are invested with the duty to either 
refer, or record and give reasons for not referring, have failed to discharge that 
duty. It cannot be accepted that the Labour Commissioner’s intimation to the 
Express Newspapers, Ltd., and the Swadesamitran, Ltd., that they may consider 
the increase of wages would be a compliance with the statutory requirement of 
section 12 (5). ‘There is inaction on the part of the Government after the concilia- 
tion officer has submitted his report, when there is a duty cast on them to act. Apart 
from the reasons already stated as to the duty of the Government generally under 
the provisions of th: Act, in any event, on the facts and circumstances of thuse cases, 
there can be no doubt that a duty has arisen in the Government after the report 
of the conciliation officer, to proceed under scction 12 (5) and they have failed 
to exercise their discretion. such circumstances, the petitioners had no other 
course but to apply for issue of a writ, which they have now asked for. The Govern- 
ment have not acted and their action amounts to a declining of jurisdiction, in 
which case a writ of mandamus will issue. As the Government have not exercised 
that discretion and refused to refer, the question whether such an exercise of dis- 
cretion was exercised bora fide and not arbitrarily, or illegally and with reference 
to extraneous considerations will not arise. It is suggested on behalf of the peti- 
tioners that the Government have not given any reasons as there could be no valid 
reasons for not referring and there is force in this contention. The existence of an 
industrial di ones oe admitted and the fact of conciliation having failed is 
accepted. ¢ petitioners are entitled to a writ. 

In the view which I have taken of the position of the Gavernment under 
the Act, it will not however be n to decide the other point raised by the 
petitioners that under section 10 (2) of ae Act, an application tc the Government 
to refer the dispute to a Tribunal would be sufficient, if made by one of the parties 
to the dispute and it need not be by both partias as is contended by the Government. 
But on the language of section 10 (1) (2), (2-a) it appears to me that the parties 
in section 10 (2) must refer to both or all parties and could nct be any party, since 
the sub-section requires an application fom the parties jointly or s parately and 
also that the persons applying represent the majority of each party. The use of 
the words “jointly or separately ” and ‘‘each ”’ could only be appropriate if an 
application from all the parties was intended. This conclusion is er 8 Š 
ened by section 10 aa introduced by the Amending Act XII of 1949, which 
states that 


“where a Tribunal has been constituted under this Act for the adjudication of disputes in 
any specified in lustry or industries and a dispute exists or is apprehended in any such industry, 
the employer or a majority of the workmen concerned may rofer the dispute to that Tribunal ”’. 


If an Industrial Tribunal had been constituted then it will be open to either of 
ca ore to apply and call upon the Government to refer the dispute to a 
, Court or Tribunal. Under section 10 (2) the Government must have an 


oo from all the parties to the dispute. It is only then the Government 
is bound to make a ce under section Io (2). 


Mr. Nambiar, learned counsel for the petitioners referred me to the provisions 
of section 3 of Act VII of 1929 which is repealed by the Industrial Disputes Act 
(XIV of 1947) and which is as follows : 

“‘ Provided that, where both parties to the dispute apply, whether separately or conjointly, for a 
reference to a Court, or where parties apply, whether separately or conjointly, for a reference to 
a Board, and the authority having the power to apponat is satisfied that the persons applyin t 
the majority of each party, a Court or a Board, as the case may be, shall be appointed accordingly ” 

It was strenuously argued that where under the repealed enactment, the word “both” 
was there and was omitted in the repealing Act, it must be understood that the 
later enactment intended that the reference need not be by both. . If that was 
the intention, it did not prevent the introduction of the words *‘ any ” instead 
of ‘ ics’, ‘The plausible explanation is that to an industrial disoute there 
a more than two parties and hence the word “‘ both ” was deleted. A perusal 
of the debates of the Assembly on the Industrial Disputes Bill will show that on an 
amendment moved for restricting the power of the Governm-nt to make a reference 
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even under section 10 (1) (c) only on the joint application of the parties to an 
industrial dispute, it was pointed out that the method of application laid down in 
sub-clause (2) is joint or separate application and that the Government was not 
bound to refir to a Tribunal, if one p applies. That is accepted to be the 
correct position by the Hon’ble Minister in (vids page 565, Legislative Assem- 
bly Debates, Vols. 1 and 2, 1947). I have no doubt in holding that under sub- 
Clause (2) it is only on the application ofall the parties to the dispute that the Govern- 
ment is bound to refer the dispute. I consider that section 10 (2) does not entitle 
anyone of the parties to an industrial dispute to compel the Government to make a 
reference. 


There will be an order directing the issue cf a writ of mandamus against the 
State of Madras, the first respondent in those petitions, directing them to refer 
the disputes between the petitioners and the second respondent for adjudication 
to an Industrial Tribunal. 


As the cther prayer, the continuance of any strike or lock-out, has to 
be prohibited by the appropriate Government only when an industrial dispute 
oa referred to a Board or Tribunal, and I therefore consider that the petitioners 
are not entitled to a relief under section 10 (3) at this stage. There will be no order 
as to costs. 


K.S. — Writ of mandamus issued. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Jusriœ GOVINDA MENON, AND Mr. Justice RaAMASWAMIL. 
Gorela Krishnamurthy and another .. Appellants * 


U. 
Kalidindi Venkateswaran (died) and others .. Respondents. 


Madras Agrisuiterists Relief Act (IV of 1938)—Jf ultra vires as repugnant te Articles 14. and 19 (1) 
(J) of the Constitution of India, 1950. 


The provisions of Madras Act IV of 1998 are not repugnant to of the provisions of the 
Constitution of India and are certainly iatra mres thereof. The principle of equality before the law 
does not come into play in any controversy as to the legality of a law enacted by the State. The 
phrase “ Equality bere the law ” used m Article 14 of the Constitution of India, 1 50, unly 
means that laws of the land shall be enforced against all persons equally without any distinction 
being made on any ground whatsoever. Tho guarantee was intended to secure equality of protec- 
tion not only for all but against all similarly situated. 

The ri Ger ea E ee ee ey Oe 1938 m 
its sphere of enforcement. It is enforceable against all persons coming within the ambit of the Act 
without any dittimetion being made on any giound whatsoever. Therefore the Act does not offend 
the principle of ‘‘ equality before the law.” Nor does the Act offend a are the con of 
protection. IJtcannot be said that ae prec bie  Odenoed iy reason of Act IV of rgb elaine 
ech alah in its preliminary defini of ‘Agriculturist’ and by reason of its excluding 
agriculturists under various exceptions in clauses (a) fe ot ecction 4 of Act IV of 1938. The 
exemptions are based upon reasonable classification and have not si out a person or class of 
persons for discriminating and for hostile legislation. The burden of showimg that the classifi- 
cation rests upon arbitrary and not reasonable basis is upon the person who impeaches. 

The State shall be competent to im restrictions under clauses (5) and (6) af Article 19 of the 
Constitution not onl ou proms of Gublic rdir bat eles cn oradi? social and economic poli 
or on the ground of the “‘common good;” e.g., for securing the objects refeared to in clauses (b) and (¢ 
of Article 99 of the Constitution. 

Madras Act IV of 1938 has done nothing more than to redress an admittedly serious state of 
affairs, namely, imminent ruination of the agriculturists, by prices falling down and interest mounting 
up. The reliefs provided for by the Act were neither unnecessary nor arbitrary or of an excessive 
nature or not warranted by ic interest. Ifcannot be said that the Act places arbitrary restric - 
pious on acquisition, holding and disposal of property. 

Appeal the order of the District Court, Krishna, dated 11th October, 
1947, in O.P. No. 11 of 1945, on his file. 


M. S. Ramachandra Rao and V. Sethu Madhava Rao for Appellants. 
V. Subrahmanyan for Respondents. P 
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The Judgment of the Court was delivered by 


Ramaswamt, F.—This is an appeal preferred against the order made by the 
learned District Judge of Krishna in O.P. No. 11 of 1945. 


The facts are: The respondent before us and his late undivided brother 
Narasimha Rao borrowed a sum of Rs. 1,500 from the deceased Anjaneyulu, father 
of appellants 1 eeu executed a 1egistered mo decd in his favour. Subse- 
quently on gth May, 1931, the mortgagors executed Exhibit B-r styled as a deed 
of sale in respect of the immovable property for a sum of Rs. 1,682-8-0 of a portion 
of the hypotheca plus an additional extent making the total extent sol 
in extent and undoubtedly in value tho we have no ific evidence on that 
point, than the origiral hypotheca. This deed of sale contained the usual covenants 
of sale and stipulated the following condition to reconvey : 

“You and we have agreed that in case, within three yours from now onwards, that is, before 

8th May, 1934, we pay to you the amount ining after deducting from out of the amount of prin- 
cipal and interest accruing due on the sale amount of Rs. 1,682-8-0 with compound interest from now 
onwards at the rate of Re. 1 cent. per mensem with annual rests, that net income realised from 
bhelancleatider sale etter Garlic U cists, ctc., from now onwards till then, you shall, at our cost, 
reconvey the property to us. Moreover, it is agreed that the said instalment shall be the essence 
of this agreement ’’. 
The property alleged to be sold seems to have been continued in the possession of the 
vendor, because the vendor has neither filed patta in his name nor the kist 
receipts in his name for these lands. On the other hand the petitioner in the lower 
Court has filed kist receipt book Exhibit A-5 covering Aswarao lands. It is 
in these circumstances that the petitioner has filed the Original Petition for a decla- 
ration of the amount due under this document of gth May, 19g1, on the plea that ' 
he is an “agriculturist ” and that this 1931 document is not an outright sale deed 
but only a mortgage by conditional sale. 


The position taken by the respondents in the lower Court was that the 
transaction represented as a mortgage, namely, the 1931 document was a deed 
of sale with a condition of reconveyance within the time fixed thereunder and that 
time was the essence of contract and that condition not having been fulfilled the 
contract had become null and void and that this document not being a mortgage 
by conditional sale the question of declaration does not arise and the petition has 
got to be dismissed. 


The learned District Judge of Krishna upheld the contention of the peti- 
tioner that the deed of 1931 is a mortgage by conditional sale and that he had 
jurisdiction under the Act IV of 1938 to give the declaration asked for, and allowed 
the petition. The defeated respondents in the lower Court appeal. 


In appeal two points are taken before us, namely, that first of all on the 
facts the eed District Judge went wrong in holding that this 1931 document 
was a mortgage by conditional sale and that it is not really an outright sale and 
secondly that Act IV cf 1998 is ultra vires of the Constitution of India y reason of 
its provisions being repugnant to and offending Article 14 and 19 (1) (f) of the 
Constitution of India. 

We shall take up the contention on facts first and deal with the contention 
based upon Articles 14 and 19 (1) (f) of the Constitution of India. 


The facts of this case clearly show that the deed in question has got all the 
indicia of a mortgage by conditional sale and cannot be construed as an outright 
sale. ‘The following tests have been collected in Mulla’s Transfer of Prop Act, 
grd Edition, 1949, for deciding whether a given document should be construed as an 
outright sale or a mortgage by conditional sale : 

(1) Existence of debt. 

(2) Period of payment, short period indicating of sale and the long period 
of mortgage. - oes ar” 

(3) Continuance of the grantor in possession indicates mortgage. 
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(4) The stipulation for interest on repayment indicates mortgage. 


(5) The price below the true value indicates mortgage; the contempor- 
ancous deed stipulating for reconveyance indicates a mortgage but one executed 
after lapse of time points to sale. 


These tests are not exhaustive and are only illustrative. 


In this case the ci cumstances under which this 1931 deed came into 
existence show that it could not be an outright sale. It is common ground that 
there was a dispute between the ford aio and the mortgagee that insufficient 
property has been hypothecated and that the mortgagee stood in danger of jeopar- 
dising his security. ‘There was also a criminal case about it. This sale deed was 
the answer terminating that criminal litigation. ‘Therefore the probabilities are 
that the mortgagor executed tbis document not as a sale deed but merely hypothe- 
cating additional properties and giving more security and that the parties to the 
transaction meant nothing more. This receives ccrroboration from the fact that 
the mortgage was for Rs. 1,500 and the su ent sale deed which has come into 
existence within one year’s time was for an additional sum of Rs. 182-8-0 including 
interest and conveying a extent. lt is cl-ar that this additional extent has 
been included in the 1931 document practically for nothing and therefore it is a 
strong indication of this document being a mortgage by conditicnal sale. The 
stamp papers for the 1931 sale deed have been purchased by the vendor which 
again is an indication against this being an outright sale deed. Then the last 
covenant in the 1931 document which has been reproduced above incorporates 
two things namely accounting and compound interest. These stipulations for 
accounting and compound interest are very strong circumstances showing that the 
document is not an outright sale. We have y mentioned that the ndent 
before us seems to have continuing in possession of the prope and ying 
kist. The records before us show that this point is not free from doubt. This has 
not been clearly ascertained in the evidence cf P.W. 1 whose deposition has been 

rinted. Therefore on the facts we are clearly of opinion that the learned District 

udge of Krishna was right in conscruing the document as a dap fac by conditional 
salc and not as ar. outright sale. On this conclusion the other findings of the 
learned District Judge flow and therefore on the facts there are no grounds for inter- 
ference. 

Turning to the point of law, namely, that Act IV of 1938 is wlira vires cf the 
Constitution of India by reason of its provisions being repugnant to Articles 14 and 
1g 1) (f), the contentions of the learned advocate for the appellant bfore us are 
to the following effect : namely, that Act IV cf 1938 is a negation of the rights of 
= praa before the law and equal protection of the laws assured by Article 1 
of the Constitution’? and secondly t arbitrary restrictions have bees olaca 
by this Act on the fundamental right to acquire, hold and dispose of property assured 
under Article 19. We shall proceed to examine these contentions in two parts ; 
first Article 14 and secondly Article 19 (1) (f). 


So far as Article 14 of the Constitution is concerned the case for the 
appellant depends upon the definition of the terms of equality before law and equal 
protection of the laws. It is unneccssary for us to indulge in any parade of learning 
and go into an elaborate examination of the American decisions because these two 
phrases have been thc subject-matter of deep considcration by this High Court 
in a leading decision reported in V..G. Rao v. The State of Madras1, ‘The learned 
Chief Justice has analysed both these concepts in the following terms : l 





1. (1951) 1 MLL.J. 628 (F:B.). 


_ 
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supremacy of the regular law of the land as opposed to arbitrary power. A man be punished 
for a breach of law but he can be punished for ing else. It means again sey eee this law, 
-or the equal subjection of all classes to the ordinary law of land j by BIERA ry 


y 
duty of obedience to the law which governs other citizens or from the jurisdiction of the ordinary 
tribunals.” 


This aspect of the rule has been understood io imply that no man however 
well placed or powerful he be otherwise is above the law ; that officials like private 
citizens are bound to obey the same law and for the same offence are tried by the 
same judicial tribunals and that for the vindication of their civil rights or to obtain 
redress for wrongs done to them, they have to pursue the same remedies (see Dicey, 
page 123). “ Equality beforc the law ” does not mean that the powers and privileges 
Se re ee 
special powers. What the rule of law requires is that any abuse of such power or 
any other wrongful act by a public officur should be subject to control by the courts 
in the same way as any wrongful act committed by an ordinary citizen. The prin- 
ciple of equality before the law is not violated by the existence of special laws provid- 
ing for groups in the State, ¢.g., soldiers, doctors, or lawyers. Such laws 
may nor affect the rest of the people, but apply only to the members of a particular 
callmg. But in the enforcement cf these laws as well as in the enforcement of the 

eral law, no distinction is made between man and man, To give a concrete 
Hiiasteitdon of the prirciple, if the criminal law provides for the punishment of an 
offence any person who is ee the offence Sia ara of his position in life 
or his wealth or influence will be liable to be puvi in the same way as any 
other person guilty of the same offence. No doubt the punishment may vary 
according to the facts of each particular case, but the same set of facts, if they existed 
in another case would also result in the same punishment. In my opinion, the 
principle of equality before the law does not come into play in any controversy 
as to the legality of a law enacted by the State. It comes into play really in the 
sphere of its enforcement. This is obvious from the fact that Professor Dicey who 
treats it as one of the fundamentals of the British Constitution was well aware of the 
supremacy of the British Parliament in the making of laws. No question can arise 
in Britain of an Act of Parliament being invalid because it contravenes the principles 
of equality before the law. So, when Professor Dicey spcaks of the principle being 
an essential part of the Constitution, it only means that the laws of the land shall 
be enforced against all ns equally without any distinction being made on 
any ground whatsoever. my opinion, it is in this sense that the phrase “ Equality 

ore the law ” is used in Article 14. The impugned Act does not offend this 
principle. ‘The other concept of “ The equal protection of the laws ” undoubtedly 
comes from the 14th Amendment to the United States Constitution. This gua- 
rantee was aimed at undue favour and individual or class privilege on the one hand 
and at hostile discrimination or the oppression of inequality, on the other. It 
sought an equality of treatment of all persons even though all enjoyed the protection 
of duc process. us the guarantee was intended to secure equality of protection 
not only for all but against all similarly situated. 


In short the equal protection clause embodies a prohibition against discrimi- 
nation, discrimination in favour of any person or class as much as discrimination 
inst any person or class. Equal protection of the laws is a pledge of the protection 


against 
of equal laws. Yick Wo v. Hopkins!, It ires that persons subjected to a piece 


of legislation shall be treated alike under like circumstances and conditions both 
in the privileges conferred and im the liabilities imposed. Hayes v. Missouri®. It 
prevents apy person or class of persons from being singled out as a special subject 





for discriminating and hostile legislation. Pembina Stlosr Mining Co. 
v. Commonwealth Pensyloenia?, It is well established that this clause does not forb' d 
classification for p of the exercise bl the state of police or taxation rights. It 
is in this sense I understand the phrase as incorporated in Article 14. 

2 118 US. 3 ` g. (1883) 195 U.S. 18r. 

g. rao U.S. 68, oo 


48 


370 e THE MADRAS LAW JOURNAL REPORTA ` ` [1953 


In other words equal protection in short means absence of any arbitrary 
discrimination by the laws themselves or in their administration." None should be 
favoured and none should be placed under any disadvantage, in circumstances 
that does not admit of any reasonable justification for a different treatment. ‘Thus 
it does not mean that every person should be taxed equally but that persons under 
the same circumstances or property of the same character should be taxed by the 
same standard. But if there.is any reasonable basis for classification, the Legislature 
would be entitled to make a different treatment. Thus it may | i exempt certain 
classes of property from taxation at all, such as libraries and ike ; (1i) impose 
different specific taxes upon different trades and professions; (iii) tax real and 

nal property in different manners and so on. Similarly property specifically 

ted may be subject to special taxation if the taxation is equal within the 
class benefited. Again, there may be different modes of assessment for different 
kinds of properties provided the rule of assessment isthe same. ‘‘ Equal protection ”’ 
thus means, in short ; 

‘* that no impediment should be interposed to the pursuits by one except as applied to the 
same pursuit by others under like circumstances; that no borda should be laidsupon cate 
than are laid upon others in the same calling and condition; that in the administration of criminal 
justice no different or higher punishment should be imposed upon one than such as is prescribed 
to all for like offences.” 

Nor does equal protection prohibit the granting of special privileges to 
particular enterprises or employments in the interests of the general welfare, pro- 
vided there is no discrimimation within that class, e.g., in favour of national banks, 
insurance companies, railways and the like. Similarly, corporations may be treated 
separately from individuals and foreign corporations may be classified separately 
from domestic corporations. 

“ Class legislation discriminating against some and favouring others is prohibited, but legsla- 
tion which, in carrying out a public is limited in its application, is not prohibited, if within 
the sphere of its operation it affects alike all persons similarly situated.” 

“A clamification is reasonable when it is not an arbitrary seleciten but rests on differences 
pertinent to the subject in of which classification is made ; thus a particular busines may bo 
subjected to a special burden if there is reasonable relation between the burden imposed and the 

character of the business. Thus, railways may be made a special class for taxation or safety 

to the public. Similarly, certain profess.ons may be limited to persons having particular qualifica- 

tions. Again, a clamification having some reasonable basis does not offend saaka ‘equal protection’ 

merely because it is not made with mathematical nicety or because im practics it results in some 
* Lal = * h $ 

“The burden of showing that a classification rests upon an arbitrary and not reasonable basis 
is upon the person who impeaches the law as a violation of the guarantee of equal protection. 
Further, if any state of facts can be reasonably conceived charwould sustain the classification, the 
existence of that state of facts at the time the law was onacted must be assumed.” (Ses Durgadas 
Basu, Constitution of India, M L.J. Publication.) 


Applying these principles we find that first of all the mght of equality 
before law is not offended by any of the provisions of Act IV of 1998 in its sphere 
of enforcement. It is enforceable against all persons coming within the ambit 
of the Act without any distinction being made on any ground whatsoever. The 
learned adw cate was not able to point out any single provision which shows discri- 
mination in the enforcement of this Act. Th re the impugned Act does not 
offend this principle. 


“4 

Turning tc the other concept of “equal protection”’ the learned advocate 
contends that this principe iv offended by reason of Act IV of 1938 including non- 
agriculturists in its preliminary definition of “ Agriculturists’’ and secondly by 
reason of its excluding agriculturists under various exceptions in clauses (a) to (i) 
of section 4 of Act IV of 1938. 

In so far as the first contention is concerned it is based upon the fact 
that the term “ Agriculturist ” has now been judicially interpretated as including 
simple mortgagees who most often happen to.be in the case of money-lending credi- 
tors who are all non-agriculturists, It is, no doubt, true that the definition is 
reduced into absurdity when a money-lender is made an agriculturist of th: Madras 
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State and a tiller of the soil by reason of his being a simple mortgagee but this inclu- 
sion which by the way, was due to the judicial interpretation of the term “saleable 
interest in the land ’’, is not a case of discrimination against money-lenders and 
would not amount to a case of a class of persons being singled out as subject for hostile 
legislation. On the other hand it is conferring a benefit on these non-agriculturists 
and would also take them in for purposes o the benefits of Act IV of 1938. 

Then to the exempted categories set outin (a) to (i) of section 4 
of Act IV of 1938, for this classification we must first of all bear in mind the objects 
and reasons for which this Act, Act IV of 19398 was enacted which are set out in the 
objects and reasons published in the Gazette, dated 1st December, 1937. 


the debt. It is the duty of any modern which is alive to its responsibilities to the people 
to relieve the producers of the people’s food from such an intolerable burden. It would not be right 
for the State to permit the hereditary skill of the agriculturist to pass into t 

laid to pall into Pe aSa a o. ee Who aie fi angea to Tie alline of ignatur. iliati 

other voluntary methods have failed and the adoption of the principle of compulsion has become 


necessary 
The bill provides that payment of the outstanding principal should discharge the debt (in cases 


liability. As far as possible persons fo occupations other than agriculture have been 
excluded from the benefit of the bill. Dues to t and local bodies and to co-operative 
and certain Joint Stock Banks have also been excluded from its scope. Every endeavour has been 
eee ee to simplify the issics and make them easy of decision, thus minimising 
uga 

ae these objects and reasons if we examine the circumstances under 
which all these exemptions (a) to (#) came to be incorporated the task of our 
findmg out whether these usions offend equal protection of law will become 


Clauses (a) to (c)—These clauses exempt debts due to the Provincial 
Government, to the Central Government and to Local authorities from the oper- 
ation of the Act. ‘The reason for this has been explained by the Prime Minister 
as follows : 


interest on loans to get into arrears as private creditors did, thereby leaving a burden, may be an act 
of charity too heavy for the debtor to bear.” (Procadings of the Council. 

The statement of objects and reasons reproduced just above show that 
it was the endeavour of the Legislature that as far as possible persons followi 
occupations other than agriculture should be excluded from benefit of the bill, 
This explains clause (d). Under clause (d) persons living th urban areas and 
following predominantly non-agricultural occupations either alone or in addition 
to agriculture have been excluded. It is quite likely that a few genuine agricul- 
turists also come to be excluded under this category but then we have to remember 
that these ns have only to thank themselves for it because they cannot have 
the best of both worlds, namely, be an agriculturist and at the same time enjo 
all the amenities of urban life also. No islature can frame definitions whi 
in its practical working would not develop isolated flaws or reveal loopholes ; for 
as the English proverb has it, we cannot make an omelette without breaking some 
eggs. The exclusion, however, is based upon a sound classification and is certainly 
not arbitrary. 

Clause (¢)—The reason for this exemption is that the credit system, of 
co-operative societies is not less important than the functions of-the Government 
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in regard to agriculture and it would be impossible to treat co-operative societies 
as outside bodies and to place them in the same category as ordinary creditors. 
Clauses (f) and (g)—The reasons for enacting these exemptions were: 
Liability arising out of a breach of trust (express or implied) and m of 
maintenance are treated differently from ordinary debts. Even iculturists 
cannot escape discharging their obligations to the fullest extent possible in respect 
of these special classes of liabilities. No Court of equity would extend its protection 
to persons guilty of breach of trust in any form to any extent, and the helpless 
condition of persons whose sole means of support is a paltry maintenance allowance 
calls for even a greater measure of protection, than even what an agriculturist 
is entitled to. Such maintenance may be payable to women, children, aged parents, 
junior members of a Malabar tarwad or the younger brothers of the holder of an 
impartible estate. Liability in respect of all classes of maintenance is left untouched 
by this Act. 
Clause vy —With reference to this clause, the Select Committee has 
observed as follows : i 
~ « The Committee has also exempted from the tion of this Act any debt or debts due to a 
woman who is entirely dependent on such dobt or ts for her maintenance, and has accordiogly 
included the following ad items in clause 4 of the bill ‘ Any debt or debts duc to a woman, 
who, on Ist October, I 4, did not own any other property i that the principal amount of 
the debt or debts on date did not exceed Rs. 3,000 this amount bas been rai to Rs. 6,000 


by the Amending Act of 1948). It is that in calculating the value of the property owned 
by the woman on 1st October, 1937, e house in which she lived or any furniture therein or her 


household utensils, wearing apperel, jewellery or such like perona] belonging should not be 
taken into account.” _ ; 

Clauss (i)—Wages due to agricultural or other rural labourers are 
also exempted from the o tion of this Act. Such debts rarely carry any interests. 
The cee “ other labourer ° would include a vi labourer employed 
for any purpose though P sige at Wages due to domestic servants and 
personal attendants in the paris of this Province would be saved by this sub- 
clause. Such labourers in towns and in city factories would not come under the 
terms ‘‘rural labourer ”. 

The care with which these exemptions were framed upon a sound and 
explicable classification based upon the o ie and reasons for which this Act IV 
of 1938 came to be passed is illustrated by an amendment which was proposed 
to include within the scope of this exemption debts due to orphans, very aged and 
disabled persons. The Prim e Minister in opposi this amendment said that 
women for whose benefit the protection was ised constituted a distinct class. 
As for the other categories of persons referred to, numerous difficulties would arise 


in seine. Maser or ascertaining their fitness for relief. He was unable to accept 
the amendment because it would lead to enquiries whether a person was infirm 
or not and whether he was capable or not of E a livelihood and in the case 
of minors the time that minority should be calculated, upto the date of the loan or 
the date of the legislation. The complications that might ensue might be too many 
to be solved y. In the case of women, at least, the tradition was to make 
a distinction with ect to tenure, estate and other matters. Ifa similar distinction 
was to be made in 'the case of the other persons also it would lead to difficulties. 
As for orphans what was the criterion ? Was it the mere fact of the death of parents ? 
If so, a minor might be driving in a motor car, due perhaps to the absence of parental 
care and was he to be considered an orphan? The house would be dl ised in 
accepting this amendment. He would admit, at the same time there were many 
cases of an absolutely deserving character but he was afraid these could not be 
provided for. Let them therefore be content with ee for women, who he 
added, became a “nightmare ”? to him because of the amount of literature which 
appeared in the press in their behalf. 

It would be very difficult to define a “‘ disabled person ”’ so as to entitle him 
to be exempt from the provisions of the bill. ing minors, there was one 

t difficulty. In this country, if they proceeded to di erentiate in regard to 
Tera rights of minors, an amount of complication with regard to the rights of the 
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individual members of Hindu families would arise. Such difficulties would not 
arise in the case of women. (Procesdings in Counctl.) 

This analysis shows that these exemptions are based upon reasonable 
classification and come within the ambit of the principles mentioned above showin 
that they have not singled out a person or class of persons for discriminating an 
for hostile legislation. The burden, as already pointed out, of showing that this 
classification rests upom arbitrary and not reasonable basis is upon the person who 
impeaches. This burden has been singularly not daea. by the appellant 
before us. . 

Finally coming to Article 19 (1) of the Constitution the ideology behind 
this right is: that of individualism and private property. It means that a man is 
free to acquire any property (including means cf production) either by inheritance, 

nal earning -r other lawful means to hold it as his own, and to dispose of it, 

imited only by the exigencies of public welfare ‘‘ Dispose of’ means (a) to dct r- 
mine the fate of, to exercise the power of control over, to fix the condition, employ- 
ment, eto., or to direct or assign for use ; (b) to exercise finally one’s power of control 
over, to pass over into the control of, someone else by selling, to get rid of. 

Clauss (5) : Restrictions upon the right of property —Clause (5) of Article 19 autho- 
rises the State to impose reasonable restrictions on the exercise of the rights of 
property : (i) in the interests of the gencral public ; (ii) for the protection of the 
interests of any scheduled tribe. 

Interests- of the general lic. —The aon iana “interests of the general 
public ” in clauses (5) and (6) of Article 19 differs from the expression “ interests 
of public order ” in clauses (3) and (4). So, the State shall be competent to impose 
restrictions under clauses (5) and O not only on grounds of public order but also 
on grounds of social and economic policy or on the ground of the ‘‘ common good ”’, 
e.g., for securing the objects refi to in clauses (b) and (c) of Article 39. 

The point for determination is whether Act IV of 1938 under the guise 
of protecting public mterests places arbitrary restrictions or reasonable restrictions 
upon acquiring, holding and disposing of property. In Chintaman Rao v. The State 
of Madhya Pradesh1, the phrase ‘‘reasonable restrictions ” has been interpretated. 
The phrase “‘ reasonable restrictions’? connotes, according to the Supreme Court 
that the limitation imposed on a person in enjoyment of the right shod not be 
arbitrary or of an excessive nature beyond what is required in the interests of the 
public. The word ‘‘reasonable ° implies intelligent care and deliberation, that 
is the choice of a cause which reason dictates. islation which arbitrarily or 
excessively invades the right cannot be said to contain the quality of reasonableness 
and unless it strikes a proper balance between the freedom guaranteed in Article 
19 (1) (g) and the cal contol permitted by clause (6) of Article 19 it must be held 
to be wanting in that quality. 

In this~case the Act IV of 1938 has done nothing more than to redress 
an admittedly serious state of affairs, namely, imminent ruination of the agricul- 
turists, by prices falling down and interest mounting up. There was the great 
d of cultivation passing out of the hands of the agriculturists who constituted 
the back-bone of the State mto the hands of the thoney-lending non-agriculturists 
classes. So the Legislature has stepped in and done nothing more than redressed 
this balance taking care, however, to see that the creditors were not also put to 
any hardsnip by preserving their capital in tact and ensuring reasonable rates of 
remuneration by way of interest and wiping out of the debts only when the lender 
has got back more than twice the principal advanced by him and which was in 
consonance with the ancient Hindu principle of Damdupet. The learned advocate 
for the appellant was unable to point out any circumstances showing that the 
reliefs provided for by the Act of 1938 were cither unnecessary or arbitrary 
or of an excessive nature or not warranted by public interest. In fact the Consti- 
tution itself has conferred powers on the State islatures in Schedule 7, list 11— 





I. (1950) S.Q.J. 571. 
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State List item No. go lending and money-lenders ; relief of i indebtedness to deal 
with moncy-lending, moncy-lenders and agricultural indebtedness. This regulation 
of money-lending and money-lenders and relief of agricultural indebtednem is 
considered to be legitimate exercise of the police powers of the State and in these 
days of the welfare State it is too late in the day to challenge it and in fact in this 
country such legislation has been enacted for a very long time even during the 
time of the British Administration. ‘Therefore, looked at from any point of view 
it cannot be stated that this Act IV of 1938 places arbitrary restrictions on acqui- 
sition, holding and disposal of property. 

The point of law taken, therefore, fails and the provisions of Act IV of 1938 
are not repugnant to any of the provisions of the Constitution of India and are 
certainly fatra vires thereof. 

In the result this appeal fails and is dismissed with costs. 

K.S. —— Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PreEsENT :—Mr. JUsTIGQE PANCHAPAKESA AYYAR. 
Bandi Butchiah .. Petitioner. * 
Criminal Procedure Cede (V ef 1898), section 144-—Order under to stop criiicism in neeospapers about 
and propridy. 


not do for the powers under section 144. Prosecutions for the substantive offences committed 
are the correct steps to take in such cases and not orders under section 144. 

The order passed against the newspaper under section 144 in this case was held to be wrong in five 
ways, namely :—m resorting to section 144 lightly and in vi of its terms and in the absence of any 





and the all i I 
le ome ata ee creation of prej in 
ogc ppb aa doe italy Sf aap a tage EN E one failure 
= 
Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
pra that the High Court will be pleased to revise the order of the Court of 
the Sub-Divisional Magistrate, Vijayawada, in M.C. No. 27 of 1951. 


V. Rajagopalachari and K. Suryanarayana for Petitioner. 

The Advocate-General (V. K. Thinmwenkatachani) and the Public Prosecutor 
(V. T. Rangaswami Aiyangar) on behalf of the State. 

The Court made the following l 

OrpeRr.—This is an important case from the point of view of Newspapers’ 
Editors’ public criticism of Government officers and their conduct relating to 
their discharge of their duties, and the propriety of stopping such criticism in news- 

pers by issuing a multifarious and omnibus order under section 144, Criminal 

Poh Code, and an ex parte order too, when there is no likelihood of a distur- 
bance of the public hag bea or of a riot or affray, or of obstruction, annoyance 
Or injury to any person y employed, or of danger to human life, health or 


* Cr.R.C. No. 653 of 1951. 17th August, 1951. 
(Cr.R.P. No. 647 of 1951). : a = 
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safety, as contemplated in section 144 itself as a condition precedent for issuing 
an order under that section. The case has been argued ably, soberly and moder- 
ately by Mr. V. Rajagopalachariar, the Jearned counsel for the petitioner, and 


by ed Avo aenea] for the State. To understand the case, it will be 
RSA to quote the extracts from the annexure to the order = section I 
iminal Procedure Code, by the Sub-Divisional Magistra mane 
y paper 


from the articles published by the petitioner, Bandi Butchiah, in meee w 
called ‘‘ Mulukola’’ published at Vijayawada. 


Mutukela dated 22nd February, 1951. 


The Ant ing Sub-Inspector Awshed sp E A A ERU Desig, iy Aubert an 
s ls corrupt ever since his apbointmeni as Anti conspired toilk the Cioil 
j and the rice pool authorities arrived at an nari ee alee 
He threatened the lorry driver who carried of rice not to the truth. He ved in a 


high-handed manner by abusing one usu ba Rao after dashi a car in front of his shop. 
Mryuiukola, dated 1st March, 1951. 
Tho Anti eee Sab-Inspector, Naraseyya, is carrying on unlawful and unauthorised acts- 
The Anti-Smuggling S San ene EAEE ene god behing She ee 
(i) a E T eee em E ee T 
a a a e 
iy ete D Calle, Na oe Na he has been amociating with a ror 
the Deputy Collector, ta i 


gang. Hea Narasayya Naidu, to give a statement. 

The Anti Se ee ee ce a ee ee ee Se ee 
D. S. O. against discipline of the PET He intervicwed tho Doputy Collector without 
the permission of superiors. He arrested one Pacha Venkaiah unlawfully. : 


Mulwkela, dated 8th March, 1951. 

In the article under the caption “ Violation of Police discipline "’ reiterated the allegations of 
corruption in Antd Sirogalicg Sub-Inspector. “‘ The Depety Superintendent of Police was 
ind: ferent gare wasive rephes to Me when I reported against the transport of rice in the bus ™. 

Mulwkola, dated 15th March, 1951. 

Reiteration of the e ee ate tive die g at he ar ot The Deputy Supe: m- 


tendent of Police went to scene to enquire into the of the car of Pachrpulum Subba Rao 
with the Anti-Smuggling Sub- at wada, but the Deputy Superintendent of Police 
went there for inspection even the o was proved Sub- 
Inspector, this is onable. The ii Sg acca yn ahr ge ceed 
enquiry to the house of the Special Duty Deputy S tendent of Police, Palaniappan, for 
scrutiny. The Special Duty Police Officers ars ruling the K Police. 

Milukola, dated ist April, 1951. . 

The A.S.S.I. is transferred. The officers of the Police Department down below the ty 
Superintendent of Police tried their best to save this man even the departmental 
ge ee ee oe can be very . Narasayya, 


ub-Inspector is a cruel and dishonest persen ; in the interests of the public he should not be in the 
Epes aah 

In Krishna District Pidikiti Raemakotayya and Krishna district police offers, are working together for 
wuctwal benght, as thieves divide villages for thefts. 

Especially, special duty Deputy Superintendent of Police, Palaniappan, isa friend of Rama 
Kotayya. It is learnt that both work for mitral benefit, sic., atc. 

Fo S le tna ETN ai 450 dw to Nethaji Heisei, and as a result of the investi- 
gation into this, ho will ae EE wheat Ramakotayya, whom a case 
es datas E ona by Police, Eram from Vijayawada aaah TEPI une, 1951. CO. J. 

dace tap apn ios uperintendent of Krishna, was xen on the Vijayawada railway platform 
talking with Ramakotayya. We ar O ee ie Elitar) fuat De ay 
coming from Deputy Superintendent of bungalow that sina ie eed Sh gia ae 


ieee ra aaa this cass property as they have already created many things in favour of Pidiki Rama- 
Kotayya, atc 

Further, when a constable charged an overloaded bus pelonens t0 fhi Ramakotayya ee 
the Deputy Superintendent of Police has let off unlicensed riksha 

t Why should not the Deputy Superintendes! and the Dicirict Superintendent Police learn a sense 
from this constable j Cm 

Mulukola, dated 8th Fuly, 1951. 

Ee Spousal aa eng RG gs Ramekotayya are hesitating to cas for 
two reasons. Unless the Dt. Superintendent of Police and Dy. ANERE E Police are at 


least transferred from Bezwada and to of iron and steel from P. Ramakotayya 
are given, free evidence will not come. We shall now Ramakotayya 
Beawada Police o 
I. Asti Communist froni :—— , 
_  Bexwada Police are blindly guided by Ramakotayya to decide who is a Communist and who. 
is DOŁ. 


2. Bus routs. —Bexwada Police got Ramakotayya a bus route between Gudiwada and Bezwada. 
Gratitude must be like this. 


- Grele rikthams.—The police, for the sake of Ramakotayya removed restriction intposed on the 
PE a 


4. Overlecd.—Bexwada police did not think it proper to cancel the bus route of Ramakotayya 
though the bus was found overloaded six times. 

5. Unlicensed rikshaws.—When unlicensed rikshaws of Pidikiti Ramakotayya were detected by 
Vijayawada Town Police, they were released by phone instructions, and no cases were put up against 


Ramakotayya but my advice was not cared for. That is why even fnlicensed rikshaws are left free. 


6. olla a ee i recs nly tA te a Police. 
De T rey devia! stra dig a iron in black-market from Ramakotayya but there was no 
- Ito pa anor oo Ap cal Re alert That was also of no use. “ Berada 


use 

Police ayya, about the prestige of the department . 

What is it that we are able to know from this ? Coniderng from the duties of the Poles Deparment 

it hes been established that Afr. Pimio, the Head of the Krishna District Police, is unfit to be the District 
The who sympathise with unsocial ts 

in the department is a slur to the reputation of the department. Hence the Government and 

ra Police Department should tarmediatefy give adequate punishment to the Krishna. District Suppertutendent 


It is obvious, ever on the first reading of these extracted documents, that the 
news and comments of Bandi Butchiah, the petitioner, on various police and other 
officers in Krishna District have .been exceedingly pungent, and even vitriolic 
and violent, and that they may reasonably be termed “‘ excessive ” unless he can 
adduce sufficient evidence in support of his allegations. Thus for instance, his 
comment in the issue of 15th April, 1951. 

“In Krishna District, Pidikiti Ramakotayya and Krishna District Police officers are working 
together for mutual benefit as thisces divide villages for thefts,” 
will require the fullest proof before any sane man will accept it as true regarding 
the present day police administration there. So too his terrible remarks on Anti- 
Sm ing Sub- ector Narasayya, District Superintendent of Police, Pinto, 
etc. Mr. Rajagopalachariar, for the petitioner, submitted that, though the comments 
ap ab first aight th be extraordinary wild eadra ka 6 ace living in extra- 
ordi times of corruption, irregularity and high-handed action, and, so the 
comments need not necessarily be false or malicious, and, that, in any event, the 
petitioner is willing to stand a prosecution and prove his comments to be true 
to the hilt. ‘The learned Advocate-General submitted that he would have agreed 
that an order under section 144 of Criminal Procedure Code, in the circumstances 
disclosed in this case, was a most extraordinary step to take against a newspaper 
and its future articles, especially when the acts prohibited are not merely attacks 
on the above officers, or even police officers in general but all acts termed “excessive 
publications ”’ against all tted and non-gazetted officers of the police depart- 
ment, and, indeed, of all other departments of the Government regarding acts committed 
or purported to have been committed in the discharge of their public functions or 
capacity as public servants. There is a father curious clause in the order of the 
Sub-Divisional Magistrate evidently intended to cover the illegal nature of the 
order, that Bandi Butchiah is permitted to edit, print and publish news which is 
not excessive, and which would not be unlawful, as the order did not want to take 
away his rights and privileges as editor, printer and publisher of the weekly. The 
learned Advocate-General submitted that the order would never have been 
but for the threat of Butchiah, the petitioner, in his issue, dated 8th July, 1951, 
that he would continue the half-finished article in the issue of 15th July, 1951, and 
he assured me that the order will not be renewed after its lapse after two months. 
He frankly conceded that there was no prior instance in this State of an order 
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under section 144 of the Criminal Procedure Code having been passed to prevent 
a newspaper from publishing such articles in future. But he relied on a ruling 
of a Bench of the Bombay High Court, reported in Emperor v. Ganesh Vasudev Mav- 
lankar1, for the position that the word ‘‘annoyance”’ in section 144, Criminal 

Procedure Code need not necessarily mean physical annoyance and may include 

mental annoyance also. That is so, and has always been so. Thus, for instance 

if a full grown sane adult, in a fit of exhibitionism, goes along a crowded public 

street stark naked in broad day light, causing annoyance to people living in the 

street, it will certainly amount to ‘‘annoyance’’ within the meaning of section 

144, Criminal Procedure Code, pou, no physical annoyance may be caused by 
the act. So too, ifa man harasses and annoys people by calling them on the phone 

constantly and abusing them, or calls a ung woman on the phone constantly 

and makes improper overtures to ‘her, it be °‘ annöyance ” within the meaning 
of section 144, even though there is only mental annoyance. But the Bombay ruling 
will not help the learned Advocate-General in his contention regarding the validity 

of the order under section 144, Criminal Procedure Code, in this case. It has been 

held by the High Courts over and over again that section 144, Criminal Procedure 

Code provides for temporary orders in urgent cases of nwisance involving a uS to 

the public health or life, or apprehended danger of a breach of the peace, like a 

riot or affray and that the urgency of a case of dangerous nuisance or apprehended 

danger of a breach of the peace is essential to the application of section 144, and 

that orders under section 144 are passed only in the general interests of socisty (and not 
in the interests of particular officers, etc.) and can interfere within the limitations laid 

down with private rights of enjoyment of properties, and that, therefore, the powers 

have to be exercised v y and interference with private and public rights 
reduced to a mimmum, e by a full observance of the limitations E 

by the section itself (see, for example, Ram Narain Sak v. Parameswar Prasad Sah?). 

Even where an order under section 144 deals with a nuisance, there must be a danger 

to life or health involved, or of an affray or riot or breach of the peace. Mere 

defamatory statements, and even highly objectionable abusive articles against 

prominent officials, cannot be dealt with under section 144, Criminal Procedure 
Code unless they are likely to lead to a breach of the peace or to a nuisance en- 

dangering life or health. Section 144 should not be abused by using it for dealing 

with abusive articles and defamation not likely to lead to a breach of the peace, 

for which there are other appropriate remedies under the law, as that will be making, 
the medicine the daily food. A Bench of the Calcutta High Court consisting of Harries, 

C.J., and Das Gupta, J., has held, in Hulasmulla v. Tulsi Shaw?, that the powers 

given to a Magistratc under section 144 are wide and that for that very 
reason, they should be exercised with discretion and discrimination and that Magis- 
trate ought to rememh r that arbitrary use of these powers is not only unfair to the 

parties concerned but is very often calculated to defeat the purpose for which the 

orders are passed and that an order under section 144 Bodd not be made without 

a searching investigation of the facts of the case and a strict compliance of the 

requirements of the section itself. The present case is an instance of the violation 

of those salutary directions. In an attempt to curb unjust attacks on officers, all 
attacks on officers, and even comments on the public acts of all officers of all 
departments were prohibited in this order, while pretending to leave the privil 

of this newspaper editor and his newspaper intact. That is a clear abuse of the 
powers given under section 144. While section 144 has the vital phrase “‘to abstain 

from a certain act”, the order here directed Butchiah to abstain from an mwiold 
number of acts of a very vagus and uncertain nature, called “excessive publication ”, 
violating this vital clause and the great safe it contains against such whimsical 
and arbitrary acts of strates. A Full ch of Lahore High Court, consisting” 
of yous: C.J., and Bhide and Mabomed Munir, P- has held in P. T. Chandra, 
Editor, Tribune v. King Emperor,4 that the right of the public to bave news- 
publisbed is common to all countries where there is liberty of the press, and that 


r. (1930) I.L.R. 55 Bom. 322. 3. (1949) 53 GW.N. 344. 
2. A.ILR. 1942 Pat. 414. . 4 ree t043) Lah. 510 (F.B.). 
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it is the right of all xewspopers equally to publish news, provided it does not offend 
against any existing law, and that it is obvious, th ees a 
sah oi pia er s.ction 144, Criminal Procedure Code to interfire with the 
sna the press should be used very sparingly and only for good cause shown, 
and that it is for that reason that section 144, Criminal Procedure Code itself makes 
it obligatory for the Magistrate in any such order to indicate the material! facts 
which justify such a; order.” It was held there further that not only is it necessary 
io state the meterial facts, but there must also be urgency in the matter. It was 
also held that though the opinion of a Magistrate, expressed in an order under 
section 144, is entitled to great weight, as the man on the spot and the officer 
responsible for the maintenance cf and order in the locality, it is not to be 
accepted as absolutely correct in all circumstances, and that the High Court has, 
in proper cases, got full power to interfere with such orders. It was also held 
that there must be a causal connection between the act prohibited and the danger appre- 
hended to prevent which the order is passed. That decision, with which I wholly 
agree, shows clearly that an order under section 144, Criminal Procedure Code can be passed 
against NEWS editors aad newspapers also in suitable cases warranting such an order. 
But it shows this order to be wrong in fie ways, namely, in resorting to section 144, 
lightly and in violation of its terms and in the absénce of any nuisance involving 
danger to health cr life or of a brrach of the peace; in ing with the right 
of a newspaper ana its editor to publish news and comment; without any real need 
to take to such action, instead of resorting to other and appropriate sections of 
law to deal with the alleged offences; failing to establish a causal connection 
between the news and comments published by the petitioner in his newspaper 
and the all insubordination of subordimate officials, the alleged recrudescence 
of anti-social activity by communist and other turbulent elements, and the eee de 
creation of prejudice in the minds of the superior officers against the officers attacked 
by the petitioner in his paper; the failure to hold an investigation and satisfy 
himself that the news comments offended against any existing law ; and the passing 
of an ex parte order without any real urgency or justification. Merely annexing 
extracts from the vitriolic comments of ‘the petitioner to the order under section 144 
will not cure these five grave defects. I shall now examine the reasons given in 
the Sub-Drivisiona] Magistrate*s order in detail. 


The learned Sub Divisional Magistrate has given seven main reasons for passing 
this order under section 144: 


I. That the comments of the petitioner in his paper tend to make the officers 
attacked, namely, the District Superintendent Police, Mr. Pinto, Special 
Deputy Supermtendent of Police, Mr. Palaniappa, Anti-Smuggling Sub-Inspector, 
Mr. Narasiah and othera, depressed and apathetic in of their 
duties, instead of enthusiastic as before. This is no reason for ing an 
order under section 144. There is no reason also why these e 
should take notice of the comments of this man in his weekly paper, of no great 
influence or standing, and take them to heart to such an extent as to get derailed 
and depressed and apathetic and unmindful of their duties, ially when the 
comments are all to have been false and malicious and fabricated and of a 
most frivolous and vexatious nature. Besides, section 144 is not intended to be 
used in the case of such depression in Government servants when there is no danger 
of a breach of the peace or of a nuisance involving danger to Jift or health, and 
when there was no obstruction, annoyance or injuty to any of these officers when 
they were lawfully employed in their dade. It was not alleged that this petitioner 
went to any of those officers while they were engaged in their legitimate duties 
and annoyed them by levelling such accusations against them, or even sent his 
newsboys to them with the issues containing these comments of his in order to 
cause them annoyance, or that he asked his readers to cbstruct, annoy or injure 
these officers in the course of their lawful employment, when, of course, an order 
under section 144 could have been lawfully passed against him, editor or no editor, 
as that would cereal hase led oa breach coe or io a nuisance involving 
a disturbance to the public tranquillity. 
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2. The superior officers of the officers attacked by this petitioner in his 
paper were said to be likely to become prejudiced against those officers by reason 
of these comments. I cannot see how the superior officers were likely to get 
prejudiced against the victims of these attacks, especially when the order itself 
says that the superior officers enquired into the allegations in the comments and 
found them to be false and malicious. Further, it is not one of the legitimate uses 
of section 144, Criminal Procedure Code even if these superior officers are likely 
to gulp down these wild comments as gospel truth and get prejudiced against the 
victims of these attacks. 


3. It is said further that the subordinates of the District Superintendent 
of Police, Special Deputy Superintendent of Police etc., the officers attacked, 
might become di tled, indisciplmed and insubordinate by reading these 
comments and taking them to be true! I cannot see why these subordinates 
should become disgruntled and insubordinat. or indisciplined by reading that a 
constable was behaving better than the District Superintendent of Police or 
AR Superintendent of Police and asking the District Superintendent of Police 

Deputy Superintendent of Police to learn a sense of duty from that constable. 
I do not ee that they will beccme so, merely by reading these comments 
and without even enquiring into their truth ér otherwise. I think few subordt- 
nates will be influenced by such vitriolic news and comments upon the officers 
in question. Nor can the fact, even if true, be a reason for using section 144, 
Criminal Procedure Code for such a purpose against a newspaper when there is no 
Se ee the peace or of an annoyance 


discharging duty. 


4. It is stated that the Krishna district is in a disturbed state now, owing to 
Communist trouble, that it has not yet come to normal, and that the anti-social 
elements, which were about to settle down, owing to the efficient working of the 
Special Police Staff under the direct control of the District Superintendent of 
Police, were becoming ready to restart their activities should the police get depressed 
and relax on account of the comments upon themselves. This is an extraordinary 
statement. I do not think that the police officers care two hoots for this man’s 
comments. Nor is the alleged fact, even if true, a reason for using section 144, 
Ciiminal Procedure Code, against a n per in the absence of the danger of a 
breach of the peace, etc. The cular diffculty of a district must be met by 
adopting the proper procedure laid down by law, and by booking the alleged 
offenders under the appropriate sections, and not by using section 144 cf the 
Criminal Procedure Code for a purpose for which it was never intended. The 
procedure is as important as the booking of an offence. Government officers cannot 
get a remedy not given to non-officials. 


5. It is stated further in the order that hatred and dissatisfaction is being 
created among the public against the Government servants in general, and some 
State officials in icular, by reasons of these comments in this weekly. I cannot 
bring myself to believe it. ‘Tigers may create a panic among people, but rarely 
scorpions! Even if it is true, the remedy is to take appropriate proce dings. 
Prosecutions under the Penal Code and other substantive laws must be taken against 
individuals committing such acts, and not an order under section 144, Criminal 
N Code, which can be applied only within the strict limits mentioned 

ere. 


The sixth reason given is that Butchiah, in makmg,these comments, was not 
actuated by any public good or public benefit, and was not acting in good faith, but 
was requesting favours from the Government officers concerned, and money payments 
from merchants, and that, when such favours were rc fused or such money payments 
were refused, he was attacking them by way of intimidation or blackmail. Even 
if that is so, the proper course is to put up Butchiah for attempted intimidation or 
blackmail or extortion or threatening Government servants, or others, under the 
Penal Code or any other appropriate sction of law, but certainly not to pass an 
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order under section 144, Criminal Procedure ‘Code, when there was no 
of a breach of the peace or nuisance as contemplated under that section, or of 
annoyance to officers when lawfully employed. 


7. Finally, it was-said that Butchiah was, by his false and malicious comments 
aiming to achieve cheap popularity amongst the public in view of the forthcoming adult 
suffrage elections and was making such comments wildly and recklessly as the 
public are always excited by such comments and mistake ns making such 
comments to be patriots and friends of the peopl. Neo doubt, election times see’ 
wild and reckless allegations and counter-allegations made. And, of course, it is 
true that there are person» in India who want to become popular with the public 
in view of the forthcoming general elections on the basis of adult and 
make all kinds of objectionable gestures, either by threatening to fast unto death, 
sometimes even for petty reasons, or by attacking Government servants or officers 


of companies or corporaticns falsely, or by shou offensive slo or by creatin 
a disturbance in Courts when being triea, or ‘eis pate to Be riod of the pice 
and leading them on foolish hunger-marches or looting of shops. All these evils 
exist rot only in this country and at this time but have existed to some extent in 
every ccuntry and at every time. Extreme caution is required in dealing with 
these symptoms of electicn fever and hysteria. Before using the provisions of 
section 144, Criminal Procedure Code, such vague allegations, as aiming at cheap 
notoriety, will not do, and it must be proved that section 144, Criminal ure 
Code can be applied t this case within the strict limits prescribed in the section 
itself. The learned Advocate-General quoted the instance of Lakshmikantham 
and his obscene news and comments on respectable people in bis pa called the 
Hindu Nesan and Cinema Thoothu, but he did not say that any order under section 144, 
Criminal Procedure Code was passed against Lakshmikantham or that it was 
upheld by any Court. That extreme example itself takes the ground away from 
under his feet in this case. Indeed, in any stable and orderly society, ach wild 
attacks and outbursts, even if false and malicious, will be allowed for the time being, 
and a long rope will be given to persons indulging in them, as the society is strong 
enough to book them in the end, and there is no need to short-circuit-such news 
and comments by illegal methods like ing an order under section 144, Criminal 
Procedure Cdc against the newspapers ead gag criticism even before it is made 
known. Ofcourse, section 144, Criminal Proc dure Code, can be used evin against 
newspapers in proper cass of incitements to breaches of the peace or to commit 
nuisances, dangerous to life or healic or to annoy cflicers la y employed. But, 
in the present case, ther. was admittedly no incitement to commit a breach of the 
peace or to commit ruisance constituting a danger to life or health, or to annoy 
office rs lawfully employcd, in anything this man actually wrote. Mere “ annoyance’” 
caused to Government Officials, when not actually emplcyed in their iask, by 
reckless or defamatory attacks on them not involving a breach of the peace or 
danger to life or health will, in my opinion, not do for invoking the powers under 
section 144. It is impcssible even tn guess what the petitioner would have written 
in the threatened issue of the 15th. He has only gained cheap notoriety by the Sub- 
Divisional Magistrate’s passing an order against him under section 144, Criminal 
Procedure Code and preventing his publishing that much-boost:d “ continuation 
article.” I dc not believe the heavens would have fallen if this boosted continuation 
article was allowed to be publishea, and he prosecuted later. 


In the interests of the puricy of public administration, and frank ana free criticism 
of the activities of one and all, mcluding Government servants vested in all citizens 
and especially in the newspa and their editors, I must s-t aside this order passed 
under section I Criminal Procedure Code, as it is in the circumstanccs, disclosed 
illegal and me without jurisdiction, and entirely misconceived to meet a2 situation 
like this, though articles like these, if false and malicious, deserved to be booked 
in other and permissible ways. Admittedly, there was no danger of a disturbance 
of public tranquillity in this case, as in the Bombay case, Emperor v. Ganssh Vasudev 
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Maolankar1, where the order was held to be valid finally only because there was 
the likelihood of a disturbance of public uillity, nor is there any danger of an 
affray in this case, as the police and other officers attacked are not likely te fight 
Bandi Butchiah in the public streets and create an affray ; nor is there any danger 
to human life or health or safety Involved im thase attacks of Butchiah. Nor is there 
any real obstruction, annoyance or injury, to any officer, when lawfully emplo in 
thé discharge of his duty, by Bandi Butchiah. I would have certainly upheld the 
order under section 144, Criminal Procedure Code, if Bandi Butchiah had not 
merely published such news and comments, but had also gone and annoyed the 
officers when engaged in their lawful dutics, or had asked the public to go and 
attack the District Superintendent of Police and other officers or to resist or ee 
them in the scarches, etc. I am not conc.med here with the submission of Mr, 
Rajagopalachariar, counsel for the petitioner, that actually the Madras Government 
racl hae instituted enquiries against the Anti-Smuggling Sub-Iuspector Narasayya, | 
and P. Ramakotayya, and that Banai Butchiah’s attacks and comments are thus 
proved tò have had a kernel of truth in them and were not merely false and malicious 
as the learned Sub-Divisional Magistrate alleged in his order. 


The order was also passed ex parte without any proper enquiry or real urgency. 
‘There was, in my opinion, no need or justification for its being passed ex parie. 
I am not satisfied with the contention that Bandi Butchiah could not he found befors 
the ex parte order was passed, thougn he was diligently searched for. He strikes 
me as a person who would have welcomed any chance for publicity and would 
have been only too willing io appear and support his statements, and who could 
have been fund very easily if really searched for. Such ns really hide their 

hts under a bushel. Further there was no danger to public tranquillity or human 
ife or safety, to justify an t ex parte order. The Sub-Divisional Magistrate 
coula have kared and heard this man before passing an ex parts order under section 
144, Criminal Procedure Code, against him and his newspaper. It may be that 
the newspaper ‘ Mulukola? may not be a first class newspaper following the high 
ethical codes of well-established newspapers, like The Hindu, Statesman, The Mail, 
the Indian Express etc. ; but even an o paper like Mulukola, is entitled to the 
enjoyment o ne and privileges conferred on newspapers in general, just as even 
Harijans must have their rights, and not merely the upper classes. The phrase 
“it is the right of all newspa y” in the Full Bench decision in P. T. 
Chandra, Editor, Tribune v. Emperor , 18 significant 

I must add beforc closing that this petition has been filed in this Cuurt because 
the District Magistrate of Krishna, admittedly said at a Press Conferunce, on 15th 
July, 1951, that he fully agreed with this prohibitory order under section 144, 
Criminal Procedure Code passed by the Sub-Divisional Magistrate ; that being so, 
the petitioner’s learned counsel said that he saw no use in puttiag in an application 
before the District Magistrate, Krishna. I may also add that three prosecutions 
for substantive offences have been launched inst Bandi Butchaih ing his 
allegations and comments in his newspaper, and are pending trial, and that he has 
also applied to this Court for the transfer of cases outside the Krishna District owmg 
to the District istratc of Krishna having spoken at the Press Conference, as 
stated above, though he is willing to be tried by the Assistant Sessions Judge, Vijaya- 
wada. Needless to say, such prosecutions for substantive offences are the correct 
steps to take in such cases, ae not orders under section 144, Criminal Procedure 
Code. I may add that, as elections are approaching, such comments are likely 
to become mare and more numerous, and that it is advisable for Magistrates to 
know what particular sections of law they should apply, and what not, to stop 
irresponsible or malicious or false criticiams. Of course, an item of a news or 
comment must be held to be false or malicious or irresponsible only after an enquiry 
including a questioning of the person making it, and getting his explanation for 
the news or comments, and not merely ex parts after hearing only the persons 
attacked as in this case. It may be desirable for Parliament to amend section 500 





1. (1930) LLR. 55 Bom. gez a. I.L.R. (1942) Lab, 410 (F.B.).. 
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of the Indian Penal Code and make the offence of defamation punishable also 
with nigorous if attacks cf a very us nature, as here, are made: 
against responsible officials or non-officials and are founa to be false, defamatory 
and contrary to the public interests and deserving of rigorous imprisonment. At 
inci t, coly simple imprisonment can be awarded for defamation, under section 500, 

cian Penal Coac, ana people can make any allegations, howev.r grave or irres- 
ponsible, and can, if avei and sent to jail, peacefully eat the bread of idleness 
at public expense. TEN 

In the end, therefore, I set aside the order under section 144, Criminal Procedure 

Code, passea by the learned Sub-Divisional Magistrate of Vijayawada, as I connie: 
that an order under section 144, Criminal Procedure e, was not warranted 
or called for or justified in the circumstances proved in this case. 


V.S. Ss Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. RajAMANNAR, Chief Justice AND Mr. Justice SATYA- 
NARAYANA RAO. 
The Sree Meenakshi Mills, Ltd., Mathurai, represented by its 

Attorney 5S. N. Krishnamurth . Petitioners" 


1. The State of Madras 
The Industrial Tribunal, Mathurai 


= 


g. The Nationel Textile Workers Union, Mathurai by its >.. Respondents. 
Secre R. Sy ara added as party Respondent 
Vide dated‘ 16-8-1950 in G.M.P: No. 5878 of 1950 
Industrial Disputes Act (XIV , Sectton 2 (k)—Demaad U: whick employes 
a Mill were members and refusal by Be hgh Mill—. l to Pics ahaa! Hise Ve ‘de apace 
if consistent with provisions ef Part 7 of Com tition of Teie, 1950. 


The National Textile Workers Union (of which the majority of workers in the Meenalahi Mills 

ee Director, Sree Minakshi Mills, which said “ we 

would appreciate much if the Meenakshi who are no les progressive employers than the 
Mathurai Mills also agree to pay the same rate of bonws for their workers.” 


Hald : Simply because a demand is couched in a courteous it does not cease to be a 
demand. In the circumstances there was a demand by the Union on of the workers for addi- 
tional bonus and where it is refused there is an industrial dispute which can be preferred to an 
Industrial Tribunal for decision. 


Bonus is not in the nature of an ex gralia payment and it must be treated as comprised in the 
terms of employment. 

In this case the demand and refusal were before the cammencement of the Constitution. 
a the Government of the r adjudication by the Tribunal was before the 

a a eng eet ee Proceedings thus validly commenced 
Codes le dasal Dudes Ant saat be allowed to contains notwithstanding the coming into 
force of the Constitution. Otherwise it will be giving retrospective operation to Article 1 hod 
Constitution. Taa awed is ouly tie final deceralnatiog or the proceed tuay initiated by 
rence. 

Keshavan Madhavan Menon v. The Stats of Bombay, (1951) 1 M.L.J. 370: 1951 3.C.J. 182, relied 
on. 

Obiter—Article 19 of the Constitution confers rights only on citizens. A Limited Company 
incorporated under the provisions of the Indian Comapanies Act cannot be deemed to be a “‘ citizen’’ 
within the meaning of Article 5. It is doubtful if there is anything in the Industrial Disputes Act 
which affects adversely any right to acquire, hold and dispose of property, or any right to carry 
on any occuptation trade or business. 

Both the copys and employees tee vn sn righ veh eins of the 
rovisions of the he Industrial Disputes Act. The Act does not make any discrimination 
orce the Tribunal may have to make a classification in ee ate No question of 
against equal protection of laws or equality before law arises in this case. 


Nothing done under the Industrial Disputes Act can even approximate to an acquisition or 
‘ J à i 7 


ant 
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which these Tribunals function may not be achieved. It is for the i e to have regard to 
this aspect of the matter. But the Industrial Disputes Act cannot be to be invalid because of 
this defect. 

Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of certiorari calling for the records in 
the matter of Tadusteal Dispute between workcrs and the management of Sree 
Meenakshi Mills, Ltd., in Industrial Dispute No. 28 of 1949 on the file of the 
Industrial Tribunal, Mathurai, and the award accepted by Government in G. O. 
Ms. No. 1491 Development dated 14th April, 1950, and quash the same. 


K. S. Faparama Iyer for C. K. Venkatanarasimhan for Petitioners. 


The Advocate-General (V. K. Thirwosnkatachani) for the Government Pleader 
(P. Satyanarayana Raju) on behalf of Respondents 1 and 2. 
C. K. Viswanatha Ayyar for grd Respondent. 
The Order af the Court was made by 
The Chief Justics.—This is an application by Sri Meenakshi Mills, Ltd., 
Mathurai for the issue of a writ of certiorari to call for the records in Industrial 
Dispute No. 28 of 1949 before the Industrial Tribunal, Mathurai and to quash’ 
the award made therein on 14th April, 1950, and for the issue of a writ fae 
hibition porhibiting the State of Madras from enforcing the award passed by 
the Tribunal and approved by it under G. O. aot. By G. O. Ms. No. 5793 
Develcpment, dated 7th December, 1949, thé Government made a reference of an 
industrial dispute which had arisen between the workers and the management of 
the Meenakshi Mills, Ltd., in respect of matters mentioned in the annexure to that 
order to the Industrial Tribunal at Mathurai for adjudication. The annexure 
contained eight items out of which we are concurned in this application only with 
two, namely, items 4 and 6 which run as follows : 
“4. Remstatement of S.i V. Srinivasan, Secretary of the Meenakshi Mills Workers Union, 
Mathurai, with compensation for the period of his unemployment. 
3 6. Payment of 3-3/4 months’ wages as bonus, for the year 1948 without deducting for leare 
and ete.” 
The Industrial Tribunal, after enquiry, passed an award under which it directed 
that V. Srinivasan be reinstated and that he be paid half his wages and dearness 
allowance for the period of his unemployment and also directed the payment of 
an additional bonus of 3/4th month’s basic wages in addition to the bonus already 
paid for the year 1948-49, namely, three months’ basic wages. 


Mr. K. S. Jayarama Iyer, the learned advocate for the petitioners, namcly, 
the management of the Mills has challenged the validity of the award on two 
grounds (1) that the reference by the Government was as there was no indus- 
trial dispute within the meaning of the Act inasmuch as there was no demand 
by the workers and no refusal by the management in respect of the items now in 
dispute, and (2) -the Industrial Disputes Act and the award made in pursuance 
of its provisions contravene the fundamental rights declared by Articles 4, 19 and 31 
of the Constitution of India. 

I shall take up the first ground. On 17th September, 1949, a letter was. 
addressed by the tary of the National Textile Workers Union, Mathurai 
to the Managing Director, Sri Meenakshi Mills Ltd., in which it was stated that 
Sri Meenakshi Mills Workers Union had resolved to cease functioning as an inde- 
pendent Union and had decided to function as part of the National Textile Workers 
Union and the workers of the Sri Meenakshi Mills were being enrolled as members 
of the latter Union, that as a result of the m of the Meenakshi Mills Workers 
Union with the latter Union, a majority of the workers of the Meenakshi Mills 
were members cf the National. Textile Workcrs Union ; that the Mathurai Mills 
had agreed to pay to their workers 3-3/4 mcnths’ wages bonus ror the year 1948- 
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and that the Meenakshi Mills should also agree to pay bonus at the same rate. 
The other statements in the letter are not Material for the purpose of this appli- 
‘cation. Mr. Jayarama Iyer contended that there was no demand as ned by 
the workers of the M i Mills, because the National Textile Workers Union 
c.uld not make a demand on behalf of the workers of the Meenakshi Mills and 
also because thue was no express dcmand for payment of bonus. I see no 
substanec in either contention. The letter contains a categorical assertion that 
tht majority of the workers in the Meenakshi Mills were members of the National 
Textile Workers Union and it was not peak aa that the statement was wrong. 
If so, I fail to see why the demand c by the Union on behalf of the 
workers is not a demand by the workers. Mr. Jayarama Iyer relied upon the 
fact that in this letter the Secretary of the Union wanted the management to 
recognise the Urion in the same way as the management of the Mathurai Mills 
had recognised it. In this connection he referred us to Act XLV of 1947 which 
amended the Indian Trade Unions Act of 1926 by inserting Chapter III-A 
roviding for the recognition of trade unions by the management. But the 
fae dvocate-General pointed out that the Act comes into torce only on such 
date as the Central Government may by notification in the official Gazette appoint 
and he represented that the Central Government had not fixed any such date. 
Be that as it may, I fail to see how the provisions of this Act have any bearing on 
the question now before us, namely, whether there was a demand by the workers 
and a refusal by the management to give rise to an industrial dispute. Mr. Jayarama 
Iyer next addressed an argument based on section 15 of the Trade Unions Act 
of 1926. ‘That section provides that the general funds of a registered trade union 
not be spent on any other objects than those mentioned therein. One of such 
objects is ** the conduct of trade disputes on behalf cf the trade union or any member 
thereof’’ (clause d). The contention was that as only the conduct of trade disputes 
is mentioned in the section, making a demand would not be one of the legitimate 
objects of a trade union. I must confess that I was surprised at such an ent 
being put forward. In the first place, there is no question here of any funds being 
spent by the address of a letter containing a demand on behalf of a sction of the 
members of the Union. In the second place, any trade dispute must originate 
with a demand. There is nothing in this contention. 


Mr. Jayarama Iyer relied cn certain observations in decisions of this Court, 
namely, Ramayya Pantulu v. Kutiy and Rao (Enginesr) Lid.,} and Kandan Textile Lid., 
v. Industrial Tribunal, Madras,*. In the former case Horwill, J., said : 

“ However that may be, it seems to us on a fair reading of section 10, that the Governmens 
must have reason to believe that in a particular business, a definite dispute is known to exist or is 
by reason of demands and discussions taking place amongst the workers and manage- 

ment.” 
In the latter case I relied upon the fact that there was no evidence that either the 
aggrieved workers or other workers on their behalf ever made a demand on the 
management and that the demand was refused by the employer to show that no 
industrial dispute could, in the circumstances, be deemed to have existed. I 
referred to the passages in the judgment of the Federal Court in Western India 
Axtomolile Association v. Industrial Tribunal Bombay’, that a demand may arise in 
several ways. But in that casc thcre was no letter addressed by the Union to the 
ent. The Secretary of the Union was addressing letters only to the 
Commissioner of Labour. Thre was also dispute as to the representative character 
and the membcrsbip of the Union. In the case before us there was clearly a demand 
by the Union on behalf of the workers of the Meenakshi Mills on its management. 
It also appears from the records that there were ngotiations and discussions to 
-which representatives of the workers and of the management and the Labour 
‘Officers of Government were parties. I shall refer to this aspect presently, Ido not 
think much serious consideration need be paid to Mr. Jayarama Iyer’s argument 





I. (1949) 1 M.LJ. 291 at agg. = 8. (1949) F.LJ. 154 at 159. 
2. $1948) a MITS at 793 and 798. ; 
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that the language employed in the letter of the Union is not consistent with a demand 
and it suggests more a pious wish. The actual words are 

‘© We would appreciate very much if the Meenakshi Mills, who are no less progressive 
employers than che Madura Mills would also agree to pay the same rate of bonus for their 
workers, i.s., to pay an extra 3/4th month’s wages along with the balance of one month’s wages 
as bonus on the eve of Deepavali.” 
Simply because a demand is couched in a courteous ae it does not cease 
to be a demand. I have no hesitation in holding that there was a demand`by 
the workers in respect of the additional bonus for the year 1948. It is not 
denied that this demand was refused. (Vide the letter of the Union to the Commis- 
sioner of Labour, dated 8th October, 1949.) 


Nothing was mentioned in the letter of the 17th September, 1949, about the 
reinstatement of V. Srinivasan. But before the Government eventu made the 
reference, it is clear from the record that there was a demand and a x ene in 
regard to this subject also. Ina letter dated 19th November, 1949, addressed by him 
to the Commissioner of Labour, Madras, the Labour Officer, Mathurai, speaks of 
the demands of the National Textile Workers Union which were discussed by him 
with the Secretary of the Sree Meenakshi Mills, Ltd. One of such demands was for 
the reinstatement of V. Srinivasan. The Labour Officer says that the suggestion 
that his re-employment may be considered has not been accepted by the manage- 
‘ment, Incidentally it may be mentioned here that this letter also refers to the 
demand for the payment of 32 months’ wages as bonus as in the case of the 
Madura Mills. After saying that the management are not for falling into line with 
the Madura Mills, the officer points out that the profit made by the Meenakshi 
Mills for 1948-49 was Rs. 30°37 lakhs as against 16°28 lakhs in 1947-48. Subse- 
quent to this letter, the Commissioner of Labour himself appears to have taken 
up the matter with the management of the Meenakshi Mills, had a meeting with 
both the parties and made suggestions to the management for their consideration. 
The management was apparently not amenable to any settlement by mediation. 
It was thereupon that he addressed a letter to the Government requesting the 
Government to refer the dispute for adjudication by the Industrial Tribunal. The 
order of Government ing the reference specifically refers to this letter from the 
Commissioner of Labour. ere can be no doubt whatever in the circumstances 
that there was a demand by the Union on behalf of the workers and a refusal by the 
management even in respect of the reinstatement of V. Srinivasan. The first 
ground of Mr. Jayarama Iyer therefore fails. 


The next ground is based on the new Constitution.which came into force 
on 26th January, 1950. We have heard an interesting argument on this point, 
but in the view I am taking, I do not think it necessary to pronounce finally on the 
several questions raised as the application and construction of several 
Articles of the Constitution. It was conceded by Mr. Jayarama Iyer that the 
Industrial Disputes Act and the reference made by the Government under it in 
this case were constitutionally valid on the date when the reference was made which 
was before the coming into force of the Constitution. But he contended that 
they became invalid and void thereafter because Article 13 of the Constitution 
declared that all laws in force in the territory of India immediately before the 
commencement of the Constitution in so far as they were inconsistent with the 
ane of Part III of the Constitution shall, to the extent of this inconsistency, 

voi i 

The learned Advocate-General raised a preliminary objection that this provi- 
sion in the Constitution cannot have the effect of putting an end to moo 
which had validly started before the commencement of the Constitution. 
support of his objection he relied on the recent decision of the Supreme Court in 
K Madhava Menon v. The State of Bombay!. In that case proceedings had 
been started ageinst the party for an offence punishable under section 18 (1) of the 
a 


1. (1951) 1 MLL.J. 970: (1951) S.Q.J. 182 (8.0.). 
49-4 , 
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Indian Press (Emergency Powers) Act in tofa pamphlet published in 1949. 
It was during the pendency of such e that the Constitution came a0 
ferce. It was contended on his that as the relevant provisions of that Act 


were inconsistent with the fundamental rights conferred: by the Constitution they 
became void under-Article 13 (1) of the Constitution after 26th: January, 1950 and 
the proceedings could not be procceded with. This contention was rejected by 
the majority of their Lordships. It was held that Article 19 (1) had no retrospec- 
tive effect but was wholly prospective in its operation and ir did not have the 
effect of rendering the laws which existed on the aate of the commencement of the 
Constitution void ab initio and for all purposes if they were inconsistent with the 
fundamental rights. So far as the past acts were concerned, the law must be 
deemed to exist notwithstanding that 1t may not exist with respect to acts after the 
commencement cf the Constitution. The proceedings ‘commenced before the 
coming into force of the Constitution were not therefore affected by the Constitution 
and could be proceeded with. His Lordship Das, J., observed : 

“ Article 19 (1) cannot be read as obliterating the entire operation of the inconsistent laws 
or to wipe them out altogether from the Statute Book, for.to do so will be to give them retrospective 
effect which, we have said, they do not possess. Such laws exist for all past transactions and for 
enforcing all rights and liabilities accrued before the date of the Constitution. “+ » a » The cefiect 
of Article 13 (1) is quite different from the effect of the expiry of a temporary statute or the repeal 
of a statute by a subsequent statute. ‘As already ined, Article 13 (1) only has the effect of nulli- 
fying oc rendering all inconsistent existing laws inefiectual or nugatory and devoid of any legal force 
or binding effect only with respect to the exercise of fundamental rights on and after the date of the 
commencement of the Constitution. It has no retrospective effect and, if, therefore, an act was done 
before the commencement of the Constitution in contravention of the provinmons of any law which, 
after the Constitution, becomes void with respect to the exercise of any of the fundamental rights, the 
inconsistent law 1s not wiped out so far as the past act 1s concerned, for to say that it is, will be to 


give the law retrospective effect.” . 
His Lordship Mahajan, J., dis.uxes at length the scope of the provisions of the 
General Clauses Act as well and points out that irrespective of the provisions of 
that Act, on a proper interpretation of the language employed in Article 13 (1) cf 
the Constitution, it follows that that Article docs not prevent the continuance 
of pending proceedings under e law. Mr. Jayarama Iyer tried to distinguish 
this ruling of the Supreme Gourt of India on the ground that in the case before 
us there was no liability incurred before the Constitution, as a mere demand does 
not give rise to a hability and the award which imposes the liability was made 
after the Constitution came into force. I do not agree that the distinction is well- 
founded. In this case the bonus claimed by the workers is for the year 1948-49. 
As pointed out in several decisions of this Court, bonus is not in the nature of an 
ex gratia payment and it must be treated as comprised in the terms of employment. 
‘The demand and the refusal were long before the commencement of the Conati- 
tution. The reference by the Government of the dispute for adjudication by the 
Tribunal was before the Constitution. Admittedly the reference was valid on the 
date it was made. Proceedings thus validly commenced under the Industrial 
Disputes Act must therefore be allowed to continue notwithstanding the coming . 
into force of the Constitution. Otherwise, we shall be giving retrospective oper- 
ation to Article 13 of the Constitution. The award is only the final determination 
of the proceedings initiated by the reference, in the same way as a conviction or 
acquittal is in the criminal proceedings initiated under the Indian Press (Em cy 
Powers) Act in the case before the Supreme Court. I am unable to see any differ- 
ence between a prosecution in respect of an offence committed and a reference 
in respect of a dispute which existed. Iam of opinion that the objection raised 
by the learned Advocate-General must be upheld. 

In this view it is unnecessary to pronounce finally on the contention raised by 
Mr. Jayarama Iyer that the provisions of the Industrial Disputes Act and the award 
made in pursuance of the reference under the Act are inconsistent with the funda- 
mental rights conferred by Part-III of the Constitution. As the point was, how- 
ever, argued at some length, I shall briefly indicate the scope of the argument. 

Of the three Articles mainly relied on hy Mr. Jayarama Iyer, Article 19 presents 
an initial difficulty. That Article confers rights only on citizens. Can a limited 


- 
“ -e 
t 


II] sREE MEENAKSHI MILLS LTD. 0. STATE. oF MADRAS (Rajamanaar,.C.J.). 987 


company incorporated under the provisions of the Indian Companies Act be deemed 
tc be a citizen? Article 5 defines a citizen as a person who has his domicile in the 
territory of India and who was born or either of whose parents was born or who 
has been ordinarily resident for not less than five years immediately preceding the 
commencement of the Constitution in the territory of India. The definition prima 
facie does not appear to take incorporate bodies. A company would certainly 
` bea person, but it is difficult to speak of a company having a domicile. Even apart 
from this difficulty, I very much doubt if there is anything in the Industrial Disputes 
Act or even in this award which affects adversely any right to uire, hold and 
dispose of property, or any right to carry on any occupation, trade or business. 
Articles 14 and 31 apply to all persons and not only to citizens. Though 
Article 14 was mentiored, counsel did not elaborate his argument with reference 
to it. I fail to see how any question of equal protection of thc laws œ equality 
before law arises in this case. Both the employer and the employees are given 
similar right to invoke the application of the provisions of the Act. The Act does 
not make any discrimination peed emplovers and employees inter se or between. 
employer and employee as in the case of Truax v. Corrigan’. There is nothing in 
the Act which ex necessiti compels the Industrial Tribunal to make any discrimination, 
though perforce the Tribunal may have to make a classification in deciding disputes. 


Article 31 was the Article on which most reliance was placed, particularly 
the first clause of Article g1 which declares that no'person s be deprived of his 
property save by authority of law. ‘Taking the case on hand, Mr. Jayarama Iyer 
says that here is a n, namely, the petitioner company. who has been deprived 
of his property by the direction in the award tc pay additional bonus. “‘ By authc- 
rity of law ’’ means by authority cf statute law. This was common ground (vide 
also A. K. Gopalan v. The State of Madras*. It must also be assuemed that property 
as used in Article 31 connotes the totality of 1ights which ownership connotes (sec 
Charanjit Lal C ry v. The Union of India?.) But it appears to be patently clear 
that nothing done under the Industrial Disputes Act can even approximate to an 
acquisition or confiscadon. It js true as pointed out by is I.ordahip Mahajan, J., 
in Bharat Bank v. Employees of Bharat Bank*;: 

“ The dispute and its result can always be translated in terms of money. The point for decision 
in the dispute usually is how much money has to pass out of the pocket of the employer to the pocket 


of the empl in one form or another and as to what extent the right of freedom of contract stands 
modified te bring about industrial peace.” 

But this does not mean that ary of the provisions of the Industrial Disputes Act ' 
as such deprives any persen of property. The Act does not say that a particular 
amount has to be award.d as bonus, that there shculd bc a particular scale of 
wages o: that there should be particular allowances. The Act is concerned with 
disputes and differences not only between employers and workmen but also between 
employ.rs and enables and between workmen and workmeo. The only 
qualification is that the dispute should be connected with the empk-yment of 
non-employment or the terms of emplc yment or the conditinns of labour. 


Usually any dispute between parties as to their legal rights is decided bv the 
established Courts of law, and in accordance with the law ing the subject- 
matter of the dispute, In such disputes both the claim and the defence are founded 
on the law of the land, whether it is contained in statute law or the personal law 
of the parties or custom and usage. It will be seen, however, that even in the 
adjudication of such disputes, the courts have often to pass into a regiof of more 
or less uncertainty in which the only guiding principles are fairness, reasonableness 
and equity. No doubt the decision is not ot ees in the sense that it is fanciful 
and unconnected with the evidence in and the circumstances of the case. No 
doubt certain more or l ss general notions of what is just and equitable come to 
prevail with Courts as a result of a course of precedents relating to like matter, 
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The fact, however, remains that a the decision is what the Court considers 


just and fair in cach particular case. yardstick of justice and equity itself 
changes with cb in social, political and economic outlook and wi «changes 
in the conditions of individual and national life. Many, if not all, of the 
disputes between employers and employees in industrial concerns are not founded 
on contractual rights and obligations, but on considerations outside strict legal’ 
rights and obligations. How many hours should any employee work in a factory 
may be a matter in dispute. Most often there is no express contract entered into 
between the employer and each one of his hundreds, may be thousands, of em- 
pees It may be said that the customary working hours in respect of the particular 
ory may be impliedly included among the terms of employment. If the absence 
of statutory provisions for conciliation, arbitration and adjudication of such disputes. 
between employer and employees, as the Courts of the land were unable to give 
any redress to the aggrieved workmen, resort was being had to strikes, if not to 
more of violent action, with the result, at least some times, of the employer being 
forced to consent to terms which may not appear to a disinterested person to be 
fair and reasonable. Equally the employer could coerce the workers into sub-. 
mission by a lock-out. To avoid such disastrous happenings, there have been 
attempts in every advanced State to provide for a satisfactory solution of the several 
blems which arise in the relations between employers and employees by conci- 
lation’ and adjudication by special Tribunals. e ultimate decisions of such 
Tribunals have to be determined not merely by the application of legal principles 
to ascertained facts, but by considerations of policy also. Referring to a claim for 
reinstatement by a dismissed employee as one of the typical matters in dispute 
between Pip ya icin employee, the Privy Council observed in Labour Relations 


Board of v. John East Iron Works, Lid.* 

“ The jurisdiction of the Board (Labour Relations Board) + "4 * is not invoked by 
the for the enforcement of his contractual] rights: those, whatever they may be, he can 
asscri ere. But his reinstatement which the terms of his contract of t might not by 
themectves ify, is the meang by which labour practices regarded as unfair are frustrated the 
policy of collective ining asa road to industrial is secured. It ism the light of this new 
conception of i s that the question to determined by the Board must be viewed.” 


The essential object of all recent labour legislation has been not so much to 
lay down categorically the mutual rights and liabilities of employer and employees 
as to provide recourse to a given form of procedure for the settlement-of disputes 
in the interests of the maintenance of peaceful relations between lapse 
without apparent conflicts such as are Pa to interrupt production and entail 
other dangers. It is with this object that in the United States there has been legis 
lation arranging for the adjustment of conflicting interests collective bargaining. 
In Great Britain there have been Acts like the Industrial Courts Act, 1919, hich 
provides for Industrial Courts to enquire into and decide trade disputes. There 
is. also provision for Conciliation Boards under the Conciliation Act, 1896. In 
fact, our Industrial Disputes Act is modelled on these two British Acts. 


As was pointed out by my learned brother during the course of the argument, 
the entrustment of these disputes to administrative Tribunals, without enunciating 
even the general principles on which the disputes should be decided, is fraught 
with the risk of Cees injustice ier: done to cither party. If the decision of the 
dispute were to depend entirely on the unfettered discretion of the Tribunal, there 
may be occasions when the very object of the legislation under which these Tribunals 
function may not be achieved. It is for the ai eee to have regard to this aspect 
of the matter. But I am nct inclined to hold an Act like the Industrial Disputes. 
Act to be invalid because of this defect. 


Every dispute which would amount to an industrial dispute according to the 
definition in the Act is likely to affect the pecuniary rights of the parties, but I do 
not think it right on that account to of the Act or the Award that may be 
passed under the Act as depriving any person of property. An adjustment of 
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relations between two parties should not be considered in that light. In this 
connection, I may refer to the ruling of the Privy Council in r Jagannath 
Baksh Singh v. United Provinces!, In tbat case the validity of the United © 
Provinces Tenancy Act of 1939 wasin question. It was argued that that Act 
contravened the provisions of section 299 of the Government of India Act, 1935, 
which provided in terms similar to the terms of Article 31 (1) and (2) of the 
Constitution that no person shall be deprived of his property save by authority of 
law and that neither the Federal nor the Provincial ture have power 
to make any law authorismg the compulsory acquisition of land for public 

save in the case of providing for the payment of compensation. Their 

refused to accept that argument. They observed : 


“ But in the present case there is no question of confiscatory legislation. Tor the relations 
of landlord and tenant and thereby diminish ts, hitherto exercised by the ord in connection 
with his land, is different from compulsory tion of the land.” 


The doctrine of laissez faire which held sway in the world since the time of Adam 
Smith has practically given place to a doctrine which emphasizes the duty of the 
State to interfere in the affairs of individuals in the interests of the social well-being 
of the entire community. As Julian Huxley forcibly remarks in his Essay on ‘* Eco- 
nomic Man and Social Man”: 

“ Many of Id id ust be retranslated, so to speak, into language. The democratic 
idea of freed wai for aca ii lose its nineteen century meaning of individual liberty in the 
economic sphere, and become adjusted to new conceptions of social duties and responsibilites. When 
a big entployer talks about his democratic ri t to individurl freedom, meaning thereby a claim to 

i control over a huge Dutostrialcanieravand eee the ae on Ge a 
ai baaa beens Gio apes eatin eG he 
I do not think it necessary to give my final inion in these points in this case. 
I have, however, expressed my prima facis inclination as the matter was argued 
at some length before us. 


The. application is dismissed with costs of the third respondent. 
Satyanarayana Rao, F.—I agree. 
K.S. — — Application dismissed. 
IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
Present :—Mar. Justice BALAKRISHNA AYYAR. 


Pusapati Ramabhadra Raju .. Appellant * 

D. 
Ayitha Ramanna and others .. Respondents. 
Pri af executing Court te taks into account circumstances hapbening subsequent to the passing 
` t ez. 


An cxecuting court can certainly take note of altered circumstances but whether or not in a 
particular case it should allow execution to proceed and leave the aggrieved party to file a separate 
suit depends upon the circumstances of each case. 

Where the respondent obtained a decree under section g of the Specific Relief Act on the basis 
of his occu cy right and a wrongful and forceful dispossession by the appellant and the appellant 
subsequently filed a suit for possession alleging that the respondent } ad no occupancy rigłt and it 
was found in that suit that the respondent had no ee neh but the suit was dismissed as there 
„was no valid notice to quit and appeals were filed by bo parties which were also dismissed and 
pending the a s the appellant issucd a notice to quit which the respondent refused, and the 
respondent t to execute tke decree obtained by him under the Specific Relief Act, í 

Held : the executing court was right in refusing to take notice of circumstances that happened 
subsequent to the passing of the docree as it is nowhere found that the notice given by the appellant 
was a valid notice to quit, and the enquiry into the question may be a protracted one. 

Case-law discussed. 

: Appeal against the order of the District Court, Vizagapatam, dated 8th March, - 
1949 in Appeal No. 255 of 1948; preferred against the order of the Court of the 

r. (1946) 2 MLJ. ag: LR. 73 LA. 19g : (1946) FLJ. 88 (P.C). 

* A.A.A.O. Nos. 98 and 99 of 1949. goth March, 195r. 
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District Munsif, Vizianagaram, dated 15th September, 1948 in E.A. No. 299' of 
1948 in E.P. No. 440 of 1947 in O.S. No. 310 of 1944. 


_ B. V. Subramanyam for Appellant, 
B. V. Ramanarasu for Respondents. 
The Court delivered the following 


Jupomenr.—One Ramanna is the first respondent before me. He was in 
possession of certain lands under lease. He also claimed that he was entitled to 
occupancy rights over those lands. Alleging that he had been ioe tarp and. 
forcibly dispossessed of the lands by defendants 1 to g and others, he filed a suit 
O.S. No. 310 of 1944 on the file of the Gourt of the District Munsif, Vizianagaram 
to recover possession of the lands under section 9 of the Specific Relief Act. The 
District Munsif decreed the suit. Thereupon the lessors filed a suit, O.S. No. 24 
of 1945 on the file of the Sub-Gourt Vizakhapatnam, praying for a declaration 
that had no occupancy rights in the suit lands and for possession. 


ing the pendency of the suit the original lessors sold the property to Rama- 
bhadra Raju, the appellant before me and he was subsequently added as a plaintiff, 
in the suit. The Sub-Gourt pronounced its judgment on goth September, 1947, 
pee: that Ramanna had no occupancy rights but that he was nevertheless 
entitled to remain in possession as he was a lessee and there had been no valid 
notice to quit. From the decision of the Subordinate Judge, there were two appeals, 
one by Ramanna and the other by the plaintiffs, but both of them failed being 
dismissed on 14th February, 1949. eee December, 1947, that is to say, while 
the appeals were still pending the plainti purported to issue a notice to quit to ` 
Ramanna. That is said to have been returned as refused by Ramanna, 
Ramanna then applied for execution of the decree he had obtained in O.S. No. 310 
of 1944. The plaintiffs obstructed the delivery of possession and thereupon Ramanna 
applied to have this obstruction removed. „The basis of the objection was that 
since the Courts had found that Ramanna was entitled to be in possession 
only as a lessee and since that lease had been terminated by a valid notice to quit 
his right to recover possession ceased to exist and that, therefore, the decree -in 
O.S. No. 310 of 1944 could not be executed. . The learned District Munsif over- 
ruled the obieetion and directed that delivery should be effected. An appeal to 
the District Judge having failed, Ramabhadra Raju the purchaser has come ta 
this Court. ` l 
Mr. B. V. Subramaniam, the learned advocate for the appellant, argued 
that the decision of the Courts below was wrong because an executing Gourt just 
like a trial Court must take notice of facts that have happened subsequent to the 
passing of the decree or the institution of the suit as the case may be and that where 
the jural basis on which the decree was passed has since the date of the decree 
ceased to exist, the executing Court should refuse to exe.ute the demee. In support 
of this ent he referred me to the decision of Venkataramana Rao, J., in Ama- 
malai v. Srinivasaraghavan'. ‘Towards the end of the judgment the learned Judge 
remarked : 

‘No doubt ordinarily a court should deal with the rights of the parties as they stood at the insti- 
tution of the suit but where the continued existence of those rights is an essential requisite for accord- 
ing the relief asked for and such rights bave been lost before the relief could be granted, the Court 
cannot but take notice of the altered circumstances and decline to give the petitioners that relief to 
which they by their own act in bringing the property to sale before filing the petition, they have 
disentitied themselves ”. 

As a general proposition this is undoubtedly correct eno But I do not think 
that learned Judge intended to lay down any inflexible rule. An executing 
court can i take note of the altered circumstances but whether or not .in 
a particular case it should allow execution to proceed and leave the who 
considers himself aggrieved to file a separate suit should, it seems to me, -depend 
upon the circumstances of that case. In certain situations for instance the exe- 


t 
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cuting Court would stultify itself by trying to execute the decree. Suppose for 
example, a Court were to grant a decree for restitution of conjugal rights ; now, 
if before the decree in that suit is being executed another competent Court were 
to t a divorce to the parties it will bé ridiculous to attempt to execute the 
earlier decree. That would be an obvious case at one end of the series. On the 
other hand, the events that have transpired might be of such a character that to 
ascertain the truth of what happened and their true legal import might réquire 
a very protracted enquiry. In such a case it may be more appropriate for the 
executing Court to refer the parties to a separate suit. l 


Mr. Subramaniam read a number of decisions in support of his argument that 
this decree should not be,executed ; but I do not think that any of them is in point. 
Two of them Chinna Goundan v. Kalyanasundaram Aiyart and Bukhan Singh v. The District 
Board, Ludhiana?, refer to cases where legislation enacted after the passing of the 
decree, made the decree abortive ; some others refer to cases where there hed been 
an agreement of the parties relating to the manner in which the decree should be 
executed and some others refer to cases where subsequent decrees had destroyed 
the ae granted under the decree sought to be executed The present case does 
not within any of these categories. What the appellant says is this: the res- 
pondent is holding as the courts have found under a lease. A lease can be termina- 
ted by a valid notice to quit; such a notice has been issued in the present case ; 
the lease has therefore been terminated and the lessee cannot therefore execute 
the decree that he has obtained for possession on the strength of the lease. It will 
thus be seen that in the present case what the appellant in bar of execution 
is an unilateral act of his and no decision has so far held that a party to a litigation 
can by his own unilateral act avert execution of the decree. No doubt-there is 
force in the argument of Mr Subramaniam that if the notice to quit is valid it 
would terminate the lease and thus put an end to the jural basis on which Ramanna 
obtained his decree. But then it not been found that the notice was a valid 
notice. And we do not know what other answer the lessee may have. These 
are matters which have still to be investigated. It may be that the investigation 
would be simple ; but that I do not know. It is easy to conceive of cases where 
examination of questions falling under section 111 of ihe Transfer of Property Act 
might be protracted and complicated ; and in those cases it will certainly be com- 
petent for an executing court to refer the parties concerned to a regular suit. In 
the present case both the Gourts below have considered that the executing Court 
was right in directing that execution should proceed. Though this may mean 
that in th: result the petitioner will have. to file a separate svit, that does not 
appear to my mina to be a sufficient justification for interfering with the decision 
of the Gourts below. i . 


In the result the appeals are dismissed with costs, No leave. 
V.P.S. hea Appeal dismissed. 
IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
Present :—Mr. Justice Raamava Rao. 
Adapaka Sanyasamma .. Appellant * 
D. 


Vimarsa Prakasa Vireswaswami akas Visweswaraswami, re- i 
presented by trustee Tholagupu Gowripati and another. .. Respondents. 
4 Limitation Act (EX of 1908)—Article 134-B—Applicability—Conditions necessary. 

It is not the cessation of trusteeship gene that matters for p of the application of 
Article 194-B of the Limitation Act; it must be the cessation of trusteeship by means of the three 
events reterred to in the third column of the Article: death, resignation or removal. So when a suit 
is brought by a peron appointed asa trustee by the Hindu Religious Endowments Board for recovery 
of trust property alienated by previous trustee in the absence of proof that any of the three events. 





I. (1940) 2 M.L.J. 881. a. (1932) 14 Lah. ago. 
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reftrrcd to inthe thi columa of Article 134-B ocourred more tian 12 years prior to the date of 
the suit, it should not be treated as barred by time even though th © trusteeship of the prior trustee 
might be alleged to have ceased very much earlier, 


Appeal against the decree of the Court of the Subordinate Judge, Vizagapatam 
in A.S. No. 8 of 1946, preferred against the decree of the Dustrict Munsif Court, 
Vizagapatam in O. No. 298 of 1948. 


. $. Ramamurthi for Appellant. 
Y. Suryanarayana for Respondents. 
The Court delivered the following 


UDGMENT.—I Spey parse an able and interesting argument from Mr. Rama- 

i for the a apaan! Ta raised is whethe: or not the suit is barred 
by limitation. trial eon eld it was. The lower appellate Gourt has held 
it was not. 


The suit was by a certain person appointed as trustecof a temple, by the 
Madras Hindu Religious Endowments Board. If from the date of order of appoint- 
ment time is reckoned, the suit is obviously in time. It is said for the appellant 
that the suitis barred because under Article 134-B, which is the article that matters, 
there was cessation of trusteeship on the part of one Ramalingaswami, the prior 
trustee, as carly as 1922, which was the year in which he made his last pean 
of the trust properties, that is to say of the temple itself. 


The terms of the third column of Article 134-B of the Indian Limitation Act 
are : 


Time from which period begins to run. 
“The death, resignation or removal of the transferor ”. , 


The learned Subordinrte Judge has observed on the facts of this case that there 
is no proof that any of these three events referred to in the third column of the Article 
occurred at any time more than 12 years before the date of suit. 


It is contended by Mr. Ramamurthi that when in the earlier plaint of this 

intiff for recovery of possession of other properties he made his allegations therein, 

stated that Ramalingaswami had ceased to be trustee as early as 1922. That 
may be; but it is not the cessation of trusteeship generally that matters for pur- 
poses of the application of Article 134-B ; it must Be cessation by means of the hres 
events referred to in the third column of the Article mentioned above, death, resig- 
nation or removal. It is contended by Mr. Ramamurthi that when even the 
temple itself was actually alienated, quite apart from other properties attached 
to the institution, it could not reasonably be contended that Ramalingaswami 
continued to be trustee thereof. That, in m opinion, is a legal misconception. 
The person may have alienkted wrongfully ‘all be aa Doras oe to the trust ; 
but that does not mean he has ceased to be trustee. of a nenon, like 
the trustee against whom estoppel does not operate, it is oe to him to seek 
to recover the properties alienated by himself. Mr. Ramamurthi further contends 
that the order of the Hindu Religious Endowments Board shows that they made 
the order because there was no trustee functioning. That may be, but that does 
. not mean that Ramalingaswami actually died, or resigned, or was formally removed 
from the office of trustee at any time more than 12 years prior to the date of suit. 
In spite of the allegations in the former plaint and the actual wording of the order 
of the Hindu Religrous Endowments Board, it was competent to the learned Subor- 
dinate Judge to have found, as he has done, that in the absence of proof that any* 
of the three events referred to in the third column of Article 134-B occurred more 
than 12 years prior to the date of the suit, it should not be treated as barred by time. 


ne ees a oe een eee ee {No 
ve 


V.S. OO ~. Appeal dismissed. 
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IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
PRESENT :—Mr. Justice BASHEER AHMED SAYEED. l 
Nidumukkala Venkata Rangayya i .. Appellant * 


- D. j 
V. Narayana .. Respondent. 

Wagering contract—Speculatire contract— Difference batcoeen—-Essentials of a wagering contrati—Onus of 
proof. 

When a contract is attacked as being a wagering contract the burden is heavily upon the penson 
who attacks it to show thatit was a g contract byunimpeachable evidence for, à 
tive a contract might be, it cannot be characterised as a wagering one unlen it is conc] y ctta- 
blished that at the time the contract was entered into, it was the intention of the parties that there 
should be no actual delivery of the goods but that only the difference in the price should be paid. 
For a contract to be a gaming and ing contract there must not only be no intention on the part 
of either to deliver or to take delivery of the commodities, but also no obligation, on cithm to 
do so. ere must be an agreement or undets that all that the buyer has to do is to receive 
from or pay to the seller the difference between the pnee of the bargain and the price at some future 
date. The essence of ing and wagering is that one party is to win and the other party is to lose 
upon a future event which at the time of the contract is of an uncertain nature. 


(On the facts it was held that the contract in question was not a wagering onc). 


Appeal against the decree of the Court of the Subordinate Judge, Vijayawada 
in A.S. No. 155 of 1946, preferred against the decree of the Court of the District 
Munsif, Vijayawada in O.S. No. 404 of 1945. 

U. Sethumadhava Rao for Appellant. 

N. Rammohan Rao and P. S. S. Rama Rao for Respondent. 

The Gourt delivered the following 


JUDGMENT.—This second appeal is against the decision of the learned Subordi- 
nate Judge of Vijayawada, who in turn reversed the decree of the learned District 
Munsif of the same place. The plaintiff filed the suit on a contract claiming the ~ 
difference in the contract price and the market price for non-delivery of the con- 
trected goods. The contract is covered by Exhibit P-1 in the case.. The contract 
was for 700 tins òf oil, prepared*and expeller white quality at the rate specified 
therein. The time and place of delivery are also mentioned 2s also the rate per 
maund. ‘The first Court held in favour of the plea of the appellant that the contract 
was a wagering one and therefore dismissed the suit. But on appeal the learned 
Subordinate Judge held that the contract might be a speculative one but not a 
wagering one. 

Elaborate arguments have been advanced before me by counsel on both sides 
and a series of authorities were also cited by the learned counsel for the respondent 
in support of his contention that the contract was not a wagering one and that he 
was entitled to the suit claim. The evidence recorded on both sides has also been 
read to me by the learned counsel. With 1 to the evidence it has to be noted 
that the plaintiff’s clerk has gone into box while the defendant has himself 
deposed to what took place. Other witnesses are merely called in to show what the 
maarket-price was at the time the non-delivery took place. 


The question for determination in the face of the evidence is whether this 
contract is both speculative and wagering or it is merely a speculative and not a 
wagering contract, For the contention that it is a wagering contract the burden 
was heavily upon the appellant to show that it was a wagering contract by unim- 
peachable evidence for, however speculative a contract might be, it cannot be 
characterised as a wagering one unless it is conclusively established that at the time 
the contract was entered into, it was the intention of the parties that there should 
be no actual delivery of the goods but that only the difference in the price should 
be paid. 
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A series of decisions of Courts in India as well as of the Judicial: Committee 
of the Privy Council have laid down in very clear and unmistakable terms that if 
a contract is to be construed as a wagering contract, there should be a definite 
allegation proved to the effect that it was understood and agreed between ithe 
parties that the parties should merely pay the difference in price and not make 
actual delivery of. the commodity contracted. In 7. M. Tod v. Lakshidas Parasotham 
Dast, it has been held that contracts are not wagering contracts unless it be the 
intention of both the E parties at the time of entering into the contracts, 
under no circumstances to call for, o1 o delivery, from, or to, each other. In 
Sassoon v. Tokersey?, a Bench of the High Gourt, Bombay, held that in order that a 
transaction may fall within section 30 of the Indian Contract Act, there must be 
at least two parties, the agreement between whom must be by way of a wager and 
both sides must be parties to the wager. Itis of the essence of a wager that each side 
should stand to win o1 to lose, according to the uncertain and unascertained event 
in reference to which the chance of risk is taken. In Sukdeodoss Ramprasad v. Gavin- 
doss Chathurbhuyadas*, the Judicial Committee has held that for a wagering contract 
it must be proved that it was entered into upon the terms that only the difference 
should be paid, that the parties could not recover the goods sold and delivered 
and that therefore there was no actual delivery intended and that the plaintiff 
claiming damages should not require delivery of the contracted commodity. The 
making of the contract, according to their Lordships’ opinion, should result in an 

ent that the obligation to deliver the goods should not remain effective, 

that the price of them should neither be demanded nor paid but merely the resulting 
difference should be paid. In Arjuna v. Mohanlal‘, a Bench of the Nagpur High 
Court has held that A om was nothing illegal in speculating, that it was a common 
place of the stock exc c and that the method of doing business was by no means 
confined to stocks and sbares but was of every day occurrence in respect of all 
_ commodities. As far as the distinction between speculation and gaming was con- 
cerned, the learned Judges observed that it makes but little difference whether 
the commodities are actually paid foi and held with a view to selling again at a 
rofit or whether the matter is arranged by a resale before the time of delivery. 
uch dealings are perfectly legitimate. Gaming and wagering contracts, on the other 
hand, are not really dealings at all They may take the form of purchases and 
sales but they are in fact mere bets on the market-prices on commodities at a future 
date. For a contract to'be gaming and wagering contract there must not only 
be no intention on the part of either p to deliver or to take delivery of the 
commodities, but also no obligation on either to do so. There must be an agree- 
ment or understanding that all that the buyer has to do is to receive from or pay 
to the seller the difference between the price of the bargain and the price at some 
future date. The essence of gaming and wagering is that one party is to win and 
the other party to lose upon a future event which at the time of the contract is of 
an uncertain nature. To a similar effect is the decision in Chimanlal v. Nyamatrat®. 
Coming to our own High Gow tin KAwmaja SareMal v. Nagappa® (short notes) Wads- 
worth and Govindarajachari, JJ. have held that there must not only be a state of 
things in which both parties contemplated that delivery in fact was not likely 
to be demanded but there must be a definite agreement that delivery could not in ` 
any event be demanded without a breach of the undertaking between the parties. 
The mere fact that parties unnecessarily proceeded to provide for the consequence 
of the breach pane 6 payment of loss by one party to the other in the case of fluc- 
‘tuations in the market price would be no indication that there was a wagering 
transaction. The whole transaction and its nature have to be looked at for the 
purr ose of determining, the question whether. the contract is one by way of wager. 

Applying the test laid down by these decisions referred to above to the facts 
of the case, 'I am of opinion that it has not been proved to my satisfaction thet the 
contract in question is a wagering one. In the first place, it has to be remembered 

1. one LLR. 16 Bom. 111, 4. A.I.R. 1997 Nag. 345. 
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that the defendant is a dealer in oil and has also dealt with zhe plaintiff in this com- 
modity on several previous occasions. In the second place, it is in evidence and it 
has not been contradicted that the contract in question has been brought into 
existence by the mediation of a broker ; and it is significant that this broker 
has not been examined as a witness. If really there existed an agreement between 
the parties at the time when the contract was brought about between them by the 
broker, the broker was the best person to give the best evidence as to what exactly 
Were the terms of the contract, whether it was speculative or merely a wagering 
onc. It was the duty of the defendant-appellant to have examined ttis witness 
in order to prove his case that the terms of the contract were in the nature of a 
wager. The learned counsel for the appellant would no doubt emphasise upon 
the evidence of the defendant himself in the witness box-to the effect that there was 
an express talk that no delivery should be made but in the absence of any corro- 
boration, I do not think much reliance could be placed upon the evidence of the 
defendant-appellant in order to conclude that the contract was a wagering one. 
It is also in evidence that the defendant himself was not present at the time the con- 
tract was concluded, because the plaintiff’s clerk would say that the broker went 
to the defendant and brought the signature of the defendant on the contract in 
question. In such circumstances it is difficult to hold that the burden lay heavily 
upon the defendant to prove the agreement to the effect that the contract was merely 
for the payment of the price without reference to the delivery of goods, t.¢., a wagering 
one and not otherwise has been discharged by the appellant. e learned Subordi- 
` nate Judge in my opinion has appreciated the evidence rightly and has held that 
the necessary facts to establish the contract to be one of a wagering nature have 
not been proved. I do not think that the learned Subordinate Judge has erred 





in law in having come to that conclusion. In the ci , this appeal will 
be dismissed with costs of the respondent. 
V.S. — Appeal dismissed. 


IN THE HIGH QOURT OF JUDIGATURE AT MADRAS. 
Present :—Mr. Justice RacHava Rao. 
Karunambal Ammal .- Appellant® 


U. 
Chellaya Gurukkal alias Subramania Appukutti and others .. Respondents. 


Civil Procedure Cods (V » Section Earnings of heirs of gurukkal in temple for erchakatram— 
fee ee Rest rea $ á 5 for 


The earnings of the heirs of a certain gurukkal in a temple which are in the shape of presents 
by devotees for archakatvam service rendered by them are not liable to be attached as assets of the 
deceased 


gurukkal in their hands under a decree passed against them with reference to such assets. 


pion against the Order of the Court of the Subordinate Judge, Dindigul, 
in A. S. No. 47 of 1947, preferred against the Order of the District Munsiff Court, 
Palni, in E. P. No. 25 of 1946, in O.S. No. 154 of 1944, etc. 


E. S. Ramamurthy and K. Vaitheeswaran for Appellant. 
V. C. Veeraraghavan and E. R. Krishnan for Respondents. 
The Gourt delivered the following 


UDGMENT.— The question in this Civil Miscellancous Second Appeal and this 
Civil Revision Petition is whether the carnings of the heirs of a certain gurukkal 
in a temple which are in the shape of presents by devotees for archakatvam 
service rendered by them are liable to be attached as assets of the PETE S 
in their hands under a decree passed against them with reference to such assets. 
The Gourts below have held that the earnings are not so liable. 
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Mr. oy aa before me that-this decision is wrong. His 
point is that but for fact that the right of archakatvam service devol upon 
the judgment-debtors as heirs of the deceased gurukkal, they would not be entitled 
to carn the emoluments and that therefore the emoluments should be treated. as 
assets liable to be attached. The fact, however, which this argument overlooks 
is that even after the devolution of the archakatvam service by inheritance upon 
the judgment-debtors, there can be no question of the ing of the emoluments 
sought to be attached except by reason of personal services which are liable to be 
rendered by the judgment-debtors in the temple. Mr. Ramamurthy relies upon 
a Judgment of the Allahabad High Court reported in Nandkumar Dutt v. Ganesh Das}. 
As the headnote rightly bears, what we get as the decision in that case is, that in 
execution of a decree against the assets of a deceased on in the hands of his 
heir, the right to receive the offerings periodically in future can be attached and 
sold, as being such an asset, and not only the collections which have actually 
been made by the heir. With reference to the incident of the office there in question, 
the Gourt (Sulaiman, G.J. and Bennett, J.) observes in its judgment at page 463 
of the report thus: , 

tWe consider therefore that in the t case it has not been proved that there is any connexion 
between the receipt of this share of tie o ennas andl te perol mane. of ideervice ie Gav a oe 
-_. . . Learned counsel for the appellant has argued a point of law which is not in the grounds 
of appeal and was not in his written statement, The point is that although the respondent can have 
the right of collections which had been received during the lifetime of Kamezkwar and which might 
be attachable in execution of the decree against his asscts, still the share of the offerings could not 
be attached as those offerings were future income to accrue. We do not think that this a t 
can be ted for various reasons, For one reason the execution is sought against the assets of - 
war Pand in the hands of his daughter, defendant 2. What was in the hands of defendant a, the 


daughter of Kameshwar, was by inheritance his share, and as the share produced a certain annual 
income that income may be attached as it is one of the assets of the deceased.” 


are earnings really for services which themselves are performing. These 
cannot therefore be regarded as assets of the deceased in their hands which are 
liable to be attached and sold in execution of the decree in question. 


A Madras case has also been brought to my notice which is reported , in 
Kadtroelusami Nayakar v. Eastern Development Corporation*. That is a simple case 
uncomplicated by any question of earnings for service in any institution and all 
that is decided by the case, as the headnote shows, is that on the death of a 
debtor the income accruing to his heir from landed property of which the debtor 
died possessed, is assets of the debior in the hands of the heir, Jiable to satisfy 
his debts within the ing of section 52 of the Civil Procedure Code. 
Another Madras case which been cited to me is a similarly uncomplicated 
case and takes the appellant nb further than the one which I have discussed. 


I am satisfied that none of the decisions cited concludes the point which I am 
called upon to decide in the present case. I am ‘clearly and unhesitatingly of - 
opinion that the view taken by the Courts below in both the Civil Miscellaneous 
Second Appeal and the Revision Petition is perfectly correct. Both the cases are 
therefore dismissed with costs of both the first and second respondents in the Civil 
Miscellaneous Second Appeal (one set) and of the only respondent in the Civil 
Revision Petition. l 


Leave to appeal in the Givil Miscellaneous Second Appeal is refused. 
K.S. Appeal and Petition dismissed. 
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IN THE HIGH QOURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. JustiagzE GovinpA MENON. 


MPPE Naicken -. Appellant* 


Nagacaial .. Respondent. 


Indien Ragistratien Act (XVI ef 1908), section a eer ee registration of decumeni— Tims 

ca msniisnsi— Duty to present document for registration within 30 days of 
ee. 

A suit under T of the Act for directing registration of a document (zale deed) was 

not fix any time within which\the document should be duly ted 


for registration. More thana after the decree was passed an application under er ai, 
rule 34 (6), Civil Procedure Code, was filed requesting the Court to send the document for 
registration. 


Held : (i) The document should be presented for registration within go of the decree 
registration. (il) Though it is arguable that it is implicit in such a decree: set ae the document 


should be ted for tion within go days, itis better and more. conveniént that the 
decrees should state that the t should be presented for registration within go days of the date 
of the decree. 


-` | Mirza Muhammed Ismail Beg v. Sricharandas, (1921) I.L.R. 1 Pat. 146, followed. 


Fags against the order of the Court of the pe ee pen Sees Tiruchirapalli, 
696 of 1940, preferred against the Order of Court of the 
District Monit Karur, in E. P. No. 243 of 1947, in O. S. No. 12 of 1944. 


, W. G. Srinivasa Aiyar for Appellant. 
T. A. ‘Anantha Aiyar and M. Ramachandra Aiyar for Respondent. 
The Court delivered the following 


© 
JopGMENT.—The appellant had a sale deed executed in his favour by the 
respondent on gth April, 1943; but since the respondent did not register it, the 
appellant was compelled to apply for compulsory registration on gth August, 
1943. The Sub-Registrar did not register it and on appeal to the District Registrar 
the order of the Sub-Registrar was confirmed. Then a suit was filed under section 77 
of the Indian Registration Act for directing registration of the document and 
a decree was passed directing that the document be registered on 8th July, 1946- 
But it ired that the decree was signed by the presiding officer of the Court 
only on 18th July, 1946. The decree did not fy any time within which the docu- 
ment should be duly presented for registration as mentioned in section 77 (1) of 
the an aoe Act. The next day after the passing of the decree, an appli- 
cation tor copy of the same was filed before the District Munsiff and the cop 
was delivered over to the appellant on 26th July, 1946. But the document which 
was sought to be registered remained in Court and no application for return of 
the same was made until 13th August, 1946, on which date the appellant requested 
the Gourt for return of the document filed in the case. That application was 
refused by the Court on the ground that the respondent had applied for copies 
of the deneni and decree with the object of filing an appeal and since such an 
application was pending, under the Rules of Practice prevalent in Gourts, the 
documents filed in the case could not be returned until the appeal time had expired: 
Therefore the documents were not returned to the appellant. 


The application out of which the present Civil Miscellaneous Second Appeal 
arises was filed under Order 21, rule 34 (6), Givil Procedure Gode, requesting 
¢ Gourt to send the document to the Sub-Registrar for registration. It was 
on 10th July, 1947, that is more than a year after the decree was passed by - 
the Gourt. Both the lower Courts have held that the remedy sought for by the 
. appellant cannot be granted and dismissed the application. 
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Mr. K. G. Srinivasa Aiyar, 'for the appellant, relies upon the observations 
of Sir Francis Maclean, Chief Justice in Gopinath Adhikary v. Gadadhar Dast. The 
learned Ghief Justice had expressed the opinion that section 77 (1) of the Act did 
not postulate-the necessity of presenting the document for i aaa within 30 
days of the decree. This decision was animadverted upon by a Bench. of 
Patna High Court in Mirza Muhammad Ismail Bag v. Sricharandas*, where Das, J., 
im delivering the judgment of the Bench dissented from the views expressed in Gopinath 
Adhikary v. Gadadhar Das! and stated that if the learned Chief Justice’s opinion 
18 correct then sub-section (2) of section T ika be otiose and unnecessary. I am 
inclined to. agree with the Patma case because the section positively postulates 
that the document should be presented for registration—within 30 days of the 
decree directing the registration. Mr. Srinivasa Aiyar further relied upon two 
other cases, Keshwar Mehra v. Rajeswari Pershad* and Bapanayya v. Bangaraju‘. 
Both these cases are not ad idem with the facts of the present case because in both 
of them what has been held is that if the trial Gourt refuses an order directing 
registration but the appellate Court or the second appellaie Court reverses that 
decree and passes an order directing registration, then the 30 days should be 
compuced from the date of the appellate or second appellate decree which is the 
final decree in the case. I fail to see how these two cases can be of any help 
to the appellant. Since the document was not presented within 30 days of the 
decree directing its registration, the appellant herein cannot by the application 
of section 77 (1) get any relief. 


The question then arises as to whether the decree itself should direct that the 
document should be presented for registration within 30 days of its passing. The 
facts in Mirza Muhammad Ismail Beg v. Sricharandas*, show that in that case the 
decree did not make such direction ; and the document was presented for regis- 
tration about five months after the decree. The learned Ju held that even 
though the decree does not necessarily make any such direction, still it is implicit 
in a decree that the document should be presented for registration within 30 days. 
Mr. Ananta Aiya relies upon that and contends that on a true and proper cons- 
truction of the latter part of sub-section (1) of section 77, namely :— ` 

** A suit for a decree directing the document to be registered in such office if it be duly presented 
for registration within 30 days after the passing of the deeree.” 
The only inference that is possible is that if the decree is passed, then the document 
should be presented for registration within 30 days and not that there should be 
any direction in the decree that the document should be so presented. According 
to Mr. Ananta Aiyar sub-section ©) is the enactment which provides for the pre- 
sentation, Sub-sections (2) and (3) of section 75 would apply mutatis mutandis to all 
documents presented for registration in pursuance of the directions under section 77 
(1) of the Act. Therefore it would be unnecessary that the decree should state 
that the document should be before the Sub-Registrar within 30 days of the decree. 
The provis.on regarding the presentation within 30 days in sub-section (1) is intended 
only to be included as a prayer in the plaint and not as a positive direction in the 
decree, ‘There is much to be said for this argument but I do not wish to express 
any Opinion on this matter. But it is better and more convenient in such circum- 
stances that the decree should state that the document should be presented for 
registration within 30 days. Since the appellant was negligent in the proceedings 
he has taken he has to himself. If he is so advised and if the law permits 
it is up to him to have the decree amended and take such further steps as he is 
advised. 

The second appeal is dismissed with costs. No leave. 





V.P.S. Appeal dismissed: 
I. {1906) L.L.R. gg Cal. rozo. l g. ALR 1935 Pat. 497. 
a. (1ga1) LL.R. 1 Pat. 146. 4- (1949)! 


L.J. 479- 


TI] KUNHIKOYA THANGAL 0, AHMAD KUTTY (Balakrishna Ayyar, 7.). 899 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice BALAKRISHNA AYYAR. 


Avalath Kunhikoya Thangal and another - i ~.. Appellants* 
2. 
Dappoyil Ahmad Kutty and others .. Raspordenis. 
= Cimi Procedure Cede (V 1908). section 47 and Order 21, rule 58—Kanomder in pessession after decret 
a Court ontopplication $y dacror-holda~ Clan By “Order allowing —Appeal—Competency 


A kanomdar in possession of the property after a decree for redemption cut down and sold some 
teak trees standing on the pro to third parties. When paso “pilasters renoved the decree- 
holder applied to the Court and the Oe ee of the On the claim 
preferred by the pu-chasers under Order 21, rule 58, Civil Procedure Code, being allowed, the 
decree-holder appealed against the Order. On the question of the competency of the appeal, 

Held: The matter cannot be regarded as one arising under section 47, Civil Procedure Code, 
at all which deals only with proceedings relating to the execution discharge or satisfaction of the decree. 
Though the action of the a foam oad in cutting selling the trees might amount to acts of 
waste int of which the decree-holder has his recognized remedies, any attempt to restrain 
such acts ot waste cannot be described as a matter relating to execution‘ or satisfaction of 
the decree, Section 52 of the Transfer of Property Act cannot be applied to the case as standing 
timber is not immoveable property. 

Appeal against the orde: of the Gouit of the Subordinate Judge, South Malabar, 
Kozhikode, dated 14th August, 1948, ın G. M. A. No. 14 of 1948, preferred against 
the Order of the Court of the District Munsiff, Kozhikode, in E. A. No. 1685 of 
1946, in O. S. No. 1193 of 1944, etc. 


D. A. Krishna Variar and Ravi Varma for Appellants. 
B. Pocker for Respondents. 


The Gourt delivered the following 


Jupemenr.—In O. S. No. 1193 of 1944 on the file of the Court of the District 
Munsiff, Galicut, there was a decree for the redemption of a kanom. Subsequent 
to tke decree the kanomdor, who continued in possession, cut down certain teak 
trees standing on the property and sold them to Kunhi Koya Thangal and Imbi- 
thikoya Thangal. When the trees were in transit the decree-holder applied to 
the Court and the logs were seized by an officer of the Court. The two Thangals 
who had purchased the trees then preferred a claim petition under Order ai, 
rule 58, Givil Procedure Gode. Their claim was allowed by the District Munsiff. 
The decree-holder thereon filed an appeal in the Court of the Subordinate Judge, 
Calicut, A preliminary objection was taken before him that the appeal was not 
competent and that the decree-holder, ifhe felt aggrieved by the order of the learned 
District Munsiff, should file a separate suit. The learned Subordinate Judge over- 
Tuled the objection, held that an appeal lay, set aside the order of the learned 
District Munsiff and remanded the petition for tresh disposal under section 47, 
Givil Procedure Gode. Against that order a Civil Revision Petition and a Civil 
Miscellaneous Second Appeal- have been filed. 


I am unable to agree with the view of the lower appellate Court. For one 

_ thing, I fail to see how this matter can be regarded as one arising under section 47, 
Givil Procedure Gode at all. That section deals only with proceedings relating 
to the execution, di e or satisfaction of a decree. The action of the judgment- 
debtor in cutting and selling the trees might amount to acts of waste in regard to 
which the decree-holder has his recognised remedies. But how any attempt to 
defeat or restrain the acts of waste of the judgment-debtor can be described as a 
matte: relating to the execution, discharge or satisfaction of the decree is what I 
find it hard to see. The learned Subordinate Judge seems to have considered that 
the case fell within the scope of section 52 of the Transfer of Property Act and that 
therefore section 47, Civil Procedure Code, was attracted. Even supposing for 
the ‘moment that the latter part of his reasoning is sound, I do not agree that 
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section 52, Transfer of Property Act, can be applied to the present case. ` Section 52 
deals only with immoveable property and section. 3 is explicit that standing 
timber is not immoveable property. The definition reads: 
‘‘ Immoveable property does not include standing timber, growing crops or gras,” 

Mr. Pocker argued that for purposes of determining whether an appeal lies or nat, 
we must have regard to the Civil Procedure Code and as the express.on “ immove- 
able property ” is not defined in the Civil Procedure Gode, we should look into the 
definition of the expression given in the General Clauses Act. That is no doubt 
so. But then it is an error to assume that the scope of section 52 can be en 

by introducing into it in this indirect manner the definition of the expression 
“ immoveable property ” as it appears in the Genera] Clauses Act. 

- The learned Subordinate Judge basing himself on the decisions in Ashloks v. 
Bodha Gardsri} and Shiv Dayal v. Puttulal*, appears to have considered that in cer- 
tain cases standing trees may be treated as immoveable property, depenciig upon 
the intention of the owner thereof. Neither of those two decisions has however 
any application to the facts of the present case. In both those cases the trees m 
shar lees were also fruit-bearing trees and in respect of such trees intention may 

ecide whether they are to be regarded as fruit-bearing trees or standing timber. 
But in the present case, we are concerned with teak trees and nobody has so far 
suggested that they should be described as fruit-bearing trees. I am of cpinion 
that the decision of the lower appellate Court is erroneous and accordingly set 
it aside with costs throughout in the Civil Revision Petition. 


V. S. —— Petition allowed. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :—MnkR. Justice Sussa Rao. 
Putti Hanumayya ac .. Petitioner* 
v. 
Kondaviti Nayudamma , .. Respondent. 
Madras Agriculturists Religf Act (IV of 1938, as amended by Act XXIII ef 1948 and Act XXIV of 1950), 
section B, Explanations III and IV—Scope and ica bilsty—Debt assigned to ens af the brothers at 
sah rags pee yea ears Saveur by the -debtor— Tracing back to carlicr debt 


U ider Explanation IV w sectim 8 of the Madras Agriculturists Relief Act, though a debt 
has been split up and allotted to the shares of the afferent members oJ er'twhuie jort femily it 
can be traced back to its origin, But if a debt has not been eplit upso asto ccme within the 
provisions of Explanation TV but only has been assigned to one of the brothers at tke time of the 
partition such a debt is not covered by Explanation III. Under Fraplaretico IJI the debt 
should be renewed in favour of a creditor or of any otter perron actreg cn bi: Fel aslfcr in his 
interests. It cannot be said that a promissory note, executed in his favour of a penon wto separated 
himself from the rest of the family, was executed in favour of the eeme crecitcr thet ir the fs mily 
or in favour of a person acting on behalf of the family or in the internet of the frmi'y. Sucha 

n does not come under any one of the three categories of persons partculeniec ir Fxrleration 
I. Explanation IV in terms does not apply to such a case, There is a clear lacuna in the 
amendment carried out by Act XXIV of 1950. 


Petition under section 25 of Act IX of 1887, praying that the High Court 
will be pleased to revise the decree of the Court of Principal Small Cause 
Judge, Guntur, dated 21st October, 1948, in S. G. S. No. 396 of 1948. 


N. Subrahmanyam for Petitioner. 

Respondent not represented. 

The Court delivered the following 

Jopcment.—The petitioner executed a promissory note, Exhibit A-1, dated 
28th June, 1930, in favour of the respondent’s fathe: representing the joint family. 
Su ent to Exhibit A-1 there was a partition im the family and the suit debt 
was allotted to the respondent. The petitioner executed another promissory 





eel -a t- = -= o we. 
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note Exhibit A-3, dated 2oth June, 1942, in favour of the respondent alone. Sub- 
sequently it was renewed in his favour unde: Exhibit A-4, dated 1gth June, 1945. 
The suit was filed by the respondent to enforce the promissory note ibit A-4. 
The petitioner, inisr alia, raised the plea thet he was an ag:iculturist and that the 
debt should be scaled down under the provisions of the Madras Agriculturists 
Relief Act. The learned Principal Judge of Small Gauses scaled down the suit 
debt but traced it back to Exhibit A-3, the first promissory note executed in favour 
of the respondent alone. The defendant has preferred the above Revision 
Petition. 

lanation III to section 8 of the Madras Agriculturists Relief Act as amended 
by Act II of 1948 reads as follows : 


“ Where a debt has been renewed or included in a fresh document executed before or after the 
commencement of this Act, whether by the same or a different debtor and whether in favour of tke 
samce or a different creditor, tae principal ori y advanced together with su: h sums, if any, as have 
been subsequently advanced as principal alone be treated as the principal sum repayable under 
this section.” 
After the enactment of Act XXIII of 1948 the scope of Explanation III to 
section 8 was considered by a Bench of this Gourt in Ramaswam Pillai v. Sankara 
Mudaliar!, of which I happened to be a member. It was laid down there that 
Explanation III to section 8 added by Act XXIII of 1948 to the Madras Agri- 
culturists Relief Act has no application to a case where money was borrowed from 
one creditor fo: the discharge of debts due to other creditors and is intended to 
cover a case where a fresh document was executed in ‘favour of a third party with 
the consent of the old parties concerned. At page 213 we gave the following three 
Instances when a document may be executed in favour of another : 

“ (1) A executes 2 promissory note in favour of B and later on executes a renewed i 


promissory 
note in favour of B for the amount due under tre earlier promissory note. (2) A may execute a 
promimory note in favour of B and later on with the consent of B, A at execute another promissory 


t 


note in discharge of the earlier one in favour of a nominee of B. (3) Thirdly, A may execute a pro- - 
missory note in favour of B and later on execute in favour of C another promissory note and discharge 
the earlier promissory note either paying the amount directly or by the second promisec 


to pay the amount to the first promiser.”- , _ 


Jn another Bench decision of this Court in Thinupatirayudu v. Venkata Subba Rao*, | 
Horwill and Balakrishna Aiyar, JJ., held that Explanation III has no application 
to a case where a debt is split up and the debtor executes separate promissory notes 
for their respective portions of the debt as the continuity of the debt is lost and 
the position is in no way affected by the new Explanation III added to section 8 
of the Madras Agriculturists Relief Act by the amending Act XXIII of 1948.. 
Presumably in view of the aforesaid two decisions the Legislature amended sec- 
tion 8 of Madras Agriculturists Relief Act by the Madras Agriculturists Relief 
(Amendment) Act of XXIV of 1950. Under that Act, Explanation III was 
amended and Explanation IV was added to the Madras Agriculturists Relief 
Act. Explanation III as amended reads as follows: : 
“Whee a debt has been renewed or included in a fresh document executed before or after the 
commencement of this Act, whether by the same debtor or by his heirs, legal representatives or assigns 
oc by any other person acting on his behalf or in his interest and whether in favour of the same creditor - 
o: of any othe: person acting on his behalf or in his interest, the principal origmally advanced together 
with such sums, if any, as have been subsequently advanced as principal shall alone be treated as the 
principal sum repayable under this section.” 
Explanation IV reads as follows: 


“ Where a debt has been split up whether before or after the commencement of the Act, among - 
the heirs, legal representatives or asugns of a debtor or of a creditor and fresh documents have been 
executed in respect of the different petions of such debt, the provisions of this section shall continue - 
to apply in respect of each of the different portions,” 


The intention of the Legislature in amending the Act is obvious. Explanation IV 
was introduced to bring in the classes of cases covered by the judgment reported 
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in Thtupatirayudu v. Venkata Subba Rao1, within the scope of section 8. The Legis- 
lature also accepted the reasoning of the judgment in Ramaswami Pillai v. Sankara 
Mudaltar* and amended Explanation III suitably. But in amending Explana- 
tion III and in introducing Explanation IV they have omitted an obvious case. 
Under Explanation IV though a debt has been split up and allotted to the shares 
of the different members of erstwhile joint family ic can be traced back to its origin. 
But if a debt has not been split up so as to come within the provisions of Explana- 
tion IV but only has been assigned to one of the brothers at the time of the parti- 
tion such a debt is not covered by Explanation IIJ. Under Explacation III the 
debt should be renewed in favour of a creditor or of any other person acting on his 
behalf or in his interests. Gan it be said that a promissory note, executed 
in favour of a person who separated himself from the rest of the family, was exe- 
cuted in favou of the same creditor that is the family or in favou. of a person acting 
on behalf of the family or in the interests of the family. Such a person does not 
come under any one of the three categories of persons particularised in Explana~- 
tion III. I have aleady stated that Explanation IV in terms does not apply to 
such a case. ‘The result is unfortunate. There is a clear lacuna in the amend- 
ment carried out by Act XXIV of 1950. I therefore hold that the anette 
note executed in favour of the respondent by the petitioner cannot be traced b 

to the carlier debt owed to the family. 


' In the result, the petition is dismissed. But I make no order as to costs. 
V. S. ; —— Petition dismissed. 
IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mer. Josra GQHanpRa REppI. 


‘G. Abboy Reddiar .. Petitioner" 
0. 
“The Collector of Chingleput at Saidapet and others .. Respondents. 
Civil Procedures Code (V of 1908), section 115—District Court infed as arbitrator under section 19 (2) 
ef the Defence of India Act—If persona designata or “ Court ” subject to revisional jurisdiction. 


The arbitrator is appointed under section 19 (2) of the Defence of India Act as a persona designata 
and not as a Court against whose deeision a petition in revision lies to the Court, under sex tion 
115, of the Civil Procedure Code. A revision petition against the urder of such arbitrator is not come 
petent, A tribunal would not be construed to be a Court merely because a right of appeal is provided 
against its award. 

Petition under section 115 of Act V of 1g08 praying that the High Court 
will be pleased to revise the Order of the District Judge, Chingleput, Arbitrator 
in Arbitration case No. 7 of 1949, dated goth April, 1949. ' 


V. Seshadri and K. S. Ramamurthi for Petitioner. 


The Government Pleader (P. Satyanarayanaraju) and M. C. Rajagopalan for 
Respondents. 


The Gourt delivered the following 

UDGMENT.—A preliminary point is raised the learned counsel for the res- 
pondent that no revision can be entertained by this Court against the order of the 
arbitrator appointed under section 19 (2) of the Defence, of India Act on the ground 
that the arbitrator is appointed to act merely as a persona designata and therefore 
not as a Gourt subordinate to the High Court within the meaning of section 115 
of the Civil Procedure Code. In reply to this it is argued by the learned counsel 
for the petitioner that the arbitrator in this case is chosen to act not in his private 
Capacity but in his capacity as a District Judge and therefore a Court coming 
within the purview of section 115, Civil Procedure Code. 


In order to understand this preliminary objection it is to set out a 
few material facts. Certain lands in the village of Pa Chingleput 
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district, belonging to the petitioner were ired by the Government under the 
provisions ofthe Deere of India Act and the Requisitioned Land E 
of Powers) Act, 1947. As the claiments were not agreeable to accept the amount of 
compensation offered by the Collector, Sri P. N. Ramaswami, I.C.5., who F avpened 
to be the District Judge, Chingleput, then was appcinted arbitrator in G. O. No. 
223 (Revenue Department), dated 28th Jan , 1949, in pursuance of the provi- 
sions of section 19 of the Defence of India Act. A preliminary objection was 
raised on behalf of the petitioners before the arbitrator that the constitution of 
the arbitration was incompetent there being no valid acquisition within the mean- 
ing of section 5 of the Requisitioned Land (Continuance of Powers) Act, 1947 
and as such he could not proceed with the enquiry as regards the amount of com- 
pensation to be paid to the claimants. The learned arbitrator overruled the objec- 
tion observing that 

“on the limited records filed’? he was ‘‘ unable to hold that there was no acquisition or 
that the constitution of the arbitration was incompetent ” 


and that even assuming that there was no such valid acquisition the matter had 
to be agitated in the appropriate forum by appropriate proceedings. Against this 
order present Revision Petition is filed. 

The question for consideration is whether the arbitrator appointed under 
the provisions of the Defence of India Act is selected to act as a persona designata, 
that is to say, in his private capacity or to act as a Gourt. I will have to examine 
this question with reference to the relevant provisions of the Defence of India Act 
and he rules made thereunder and in the light of the decided cases. 


Section 19 (1) of the Defence of India Act enacts that : 

“Where under section 19-A or under any rule made under this Act, any action is taken of the 
nature described in sub-section (2) of section 299 of the Government of India Act, 1935, there 
shall be paid compensation, the amount of which shall be determined in the manner, and in 
accordance with the principles, hereinafter set out, that is to say : 

(a) where the amount of compensation can be fixed by agreement, it shall be paid in accord- 
ance with such agreement. 

(6) Where no such ent can be reached, the Central Government shall appoint as 
arbitrator a person ified under sub-section (3) of section a20 of the abovementioned Act 
fot appointment as a Judge of a High Court. 

+ * 

(e) The arbitrator in making his award shall have regard to— (i) the provisions of sub-section 

k of section 23 of the Land Acquisition Act, 1894, 10 far as the same can be made applicable ; and 
ii) whether the acquisition is of a permanent or temporary character. 

f) An appeal shall lie to the Court against an award of an arbitrator except in cases 
where the amount thereof does not an amount prescribed in this behalf by rule made by the 
Central Government. 

(g) Save as provided in this section and in any rules made thereunder, nothing in any law for 
the time being in force shall apply to arbitrations under this section.” 

There is also a provision in section 19 enabling the Gentral Government to 
make rules for the purpose of carrying into effect the provisions of the Act. 


The Central Government seems to have delegated its rule-making powers 
to the various Provincial Governments. By virtue of this delegation the Govern- 
ment of Madras made rules. The rules relevant for the purpose of this enquiry 
are rules 10 and 11 of the. Defence of India (Payment of Gompensation and Arbitra- 
tion) Rules, 1943, and are set out hereunder : 

“to. (1) The arbitrator shall, not later than three weeks from the date of receipt of the records 
from the Provincial Government fix a day or days for hearing the claims and shall give notice thereof 
to the person or persons interested and to the Collector, at least five clear days before such bearing. 


a On the day or days so fixed the arbitrator shall proceed to enquire into the case, shall take 
such evidence as may be adduced on behalfof the claimants and on beball of the Provincial or Central 
Government as the case may be, and shall make an award of the amount of compensation which in 
his opinion should be allowed for the property and of the apportionment of the said compensation 
among all persons known to be interested in the property. 
(g) The arbitrator may adjourn his sittings if he finds it necessary to do so, but the case shall 

be disposed of as expeditiously as possible, 

11, Every award under rule 10 shall be in writing signed by the arbitrator and shal] specify 
the grounds of tho award.” 


52 


* m * 
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None of the provisions extracted above seems to indicate that a person appointed 
under sub-section (b) of section 19 acts as a Gourt. On the contrary all the pro- 
visions seem to point in the opposite direction. For instance, sub-section (g) 
specifically provides that the arbitrator shall be solely guided by the provision of 
that section and the rules made thereunder and nothing in any law for the time 
being in force will be applicable to proceedings before him. ‘This means the appli- 
cability of even the provisions of Gia! Procedure Gode is excluded. 


The main basis of the contertion of Mr. Ramamurthi, counsel for the peti- 
tioner, is the provision for an appeal against the award of the arbitrator contained 
in section 19 ofthe Act. ButI am notable to agree with the contention of Mr. Rama- 
murthi that the conferring of the right of appeal to the High Court on an aggrieved 
party against the award of a Tribunal would convert the Tribunal into a Court. 
For one thing this right seems to be a restricted one. Secondly it looks to me that 
this provision by itself would not indicate that the arbitrator was meant to act as 
a Gourt. An answer to the ment of Mr. Ramamurthi is contained in a ruling 
of the Privy Gouncil in Sheli Co. of Australia v. Federal Commissioners of Taxatton’. 
The observations of their Lordships at pages 296 and 297 are pertinent : 

‘The authorities aro clear to show that there are tribunals with many of the trappings of the 
Court, which, nevertheless, are not courts in the strict sense of exercising judicial powers. It is con- 
ceded in the present case that the Commissioner himself aen ed io judicial power, The exercise 
of such power in connection with an assessment commenced, it was said, with the Board of Review, 
which was in truth a Court. 

In that connection, it may be useful to enumerate some negative propositions on this subject : 
(1) A tribunal is not necessarily a Court in this strict sense because it gives a final decision. (2) Nor 
because it hears witnesses on oath. (3) Nor because two or more contending u appear before 
it between whom ıt has to decide. (4) Nor because it gives decisions which afiect the rights of sub- 
jects. (5) Nor because there is an appeal to a Court. (6) Nor because it is a body to which a matter 
ls refi by another body.” 

It is manifest from this decision that a Tribunal wotld not be construed to be a 
Gourt merely because a right of appeal is provided against its award. 

Reliance was placed by Mr. Ramamurthi on a Full Bench decision of the Patna 
High Gourt in Mst. ee v. Sremak Goalin?, in aid of his ent. In that case 
it is laid down that a Gommissioner appointed‘under the Workmen’s Gompensa- 
tion Act, 1923, is a Gourt. ‘There certain tests are laid down for deciding whether 
a Tribunal is or is nota Court and one of the several tests propounded is the right 
of appeal to a Court against the decision of the Tribunal It is observed by Fazl 
Ali, J., who delivered the judgment on behalf of the Full Bench : 

PO ae aA nal E E cn eee or sre aon aD 
issioner confirm the view that in passing those orders the Commisnoner is acting as a Court 

and not in any othcr capacity.” 

There the learned Judge came to the conclusion that the Commissioner under the 

Workmen’s Compensation Act was a Court on a construction of the relevant pro- 

visions of the Workmen’s Compensation Act supplemented by certain rules to be 

read as part of that Act 

I must say that that decisior is not of much assistance in deciding the ques 
tion before me because neither the provisions of section 19 of the Defence of India 
Act nor the rules framed under the section contained any provision similar to those 
to be construed in the Patna case The learned Judges do not seem to have laid 
down anywhere in that ruling that the provision regarding the right of appeal 
is the sole or main criterion Itis only one of the several considerations. I 
should therefore think that the argument based on the right of appeal granted 
to a party against the award of the arbitrator cannot be accepted. 


I may now refer to some of the decided cases which are of great assistance 
in the determination of this question. In Lakshmanan Chethar v. Rannappar*, it 
was held by a Full Bench of our Gourt that the Chief Judge of the Presidency Small 
Gauses Court at Madras, in deciding a revision petition preferred to him under 
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rule 4 of the rules framed by the Governor-in-Gouncil under the Madras City 
Municipal Act, does not function as a Court for purposes of section 115, Civil 
Procedure Code, but acts only as a persona designata. At page 127 it is stated, 

“ Looking at the Municipal Act, it is clear that the draftsman of that Act was quite alive to the 

distinction between the Court of Small Causes (side section 59) and the Chief Judge of that Court 
(vide section 54). It is difficult to resist the inference that when the Chief Judge is referred to in 
the Act he was meant to act as a persona designaia and not as representing the Court.” 
Another decision cited to me by Mr. Srinivasan, pea: on behalf of the Govern- 
ment Pleader, is that of the Full Bench in Abdul Sattar Sahib v. Special Deputy Collec- 
tor, Vizagapatam Harbour Acquisition!, where it is laid down that the order of the 
Collector refusing to make a reference under section 18 of the Land Acquisition 
Act cannot be called in revision in the High Gourt as he was not acting as a Court 
or as a Court subordinate to the High Court within the meaning of section 115, 
Givil Procedure Code, though he was acting judicially. 

In support of his contention that the arbitrator was a Gourt, Mr. Ramamu thi 
placed reliance on the ruling in Parthasarathi Naidu v. Koteswara Rao*. What was deci- 
ded there was that a District or Subordinate Judge in deciding an election petition 
presented under the rules issued by the Local Government under the Local Boards 
Act was acting not merely as a persona designata but as a Court exercising original 
civil jurisdiction. ‘This decision does not really help the petitioner. The Full 
Bench construed the expression “ Judge” in the relevant provision of law as a 
Court in the light of rule 12 (2) of the rules for election which refers to an elec- 
tion or other competent Court, and, of rule 4 (3) of the rules for the conduct of 
enquiies, which gives power to the District or Subordinate Judge in certain cases 
to direct any Court subordinate to him to hold the enquiry. This case cannot 
furnish any analogy to the present case. I have to decide the case before me 
with reference to the relevant provisions of law bearing on the subject. In such 
cases what we have to see is whether the Tribunal has been invested with the powers 
of the Court or otherwise. Applying this test, the only reasonable inference that 
can be drawn is that it is only as a persona designata that the arbitrator under sec- 
tion 19 is appointed. 

In this context I may 1efer to three decisions of this Court placed before me 
by Mr. Srinivasan. In Abdul Wahib Sahib v. Abdul Khader Sahib?, Yahya Ali, J., 
laid down that the District and Subordinate Judges appointed under section 12 
of the Madras nse (Lease and Rent Control) Act (XV of 1946) to hear appeals 

inst the orders of the Rent Controllers act as persona designata and not as Courts. 

is was followed by Clark, J., in Chinnaiah Thevar v. Badsha*. To the same effect 
is the decision of Mack, J., in Rajam Iyer v. Pavanambal*. Lastly, I may refer to 
the decision of the Bombay High Gout in Hiri Virji v. Government of Bombay®, 
which decided that the Arbitrator under section Ig of the Defence of India Act 
is not a Court and hence an award made by him is not an order within the meaning 
. of section 8 of the Court-Fees Act. 

It is not necessary for me to refer to other decisions cited by the learned counsel 
for the petitioner: as they do not have much relevancy to the question before me. 
In the light of these authorities and on a construction of the relevant provisions 
of the law it is difficult to resist the conclusion that the arbitrator is appointed as 
a persona dasignata and not as a Court against whose decision a petition in revision 
lies to the High Court, under section 115, Civil Procedure Code. It follows that 
a revision petition against the order of the arbitrator is not competent. In this 
view of the matter it is unnecessary for me to go into the merits of the case, i.e., 
the question whether the arbitrator could entertain an objection as regards the 
validity of the reference. In these circumstances the ‘ Civil Revision Petition’ is 


dismissed with costs, 
K. S. —— Petition dismissed. 


1. (1923) 46 M.L J. 209: LLR. 47 Mad. 3. FH. ı M.L. J. 207. 
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IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
Present :—Mr. Justice Syssa Rao. 


V. Natesa Pillai .. Petttoner™® 
D., - 
The Central Road Traffic Board, Egmore, Madras, repre- 
sented by its Secretary and others .. Respondents. 
` Motor Vehicles Act (IV of 1439), section 64—Central Road Traffe Board ing appeal—lf cat pass 


order detrimental to a party not before ut andona matter whichis noia subject-matter of the appeal—Duty of 
Tribunal to act judicially, 

The Regional Transport Authority, Tiruchira called for applications to fill up fou 
vacancies created by the surrender by their holder of four permits in respect ofa bus route. A along 
with others applied for permits. A filed three applications, one for a permit to run a bus on the 
route and two other applications for variation of an existing route by extending it to a further place, 
B also applied for a permit. The Regional Transport Authority passed a resoluticn granting two 
permits to C, one permit to D and one permit to A in variation of the existing route. The other 
applications were rejected. B and others whose applications were di mined preferred appeals 
against the orders of the Regional Transport Authority to the Central Road Treffic Board. B's 
appeal was directed only against the grant of the permits to C and D and to that appeal A 
was not made even a ed and a (es of permit to A was not questioned in that appa The 
Central Toad Traffic Board beard all the appeals together and disposed them ofon 16th Ma'ch, 
1950. All the except that of B were dismissed. Inthe appeal filed by B he Lr hee 
pucca permit in place of A and the appeal was allowed to that extent. Thc Government of Madras 
declined to interfere when A preferred a revision to it. In a pettion by A to quash those two 
orders of the Central Road Traffic Board and the Government of Madras, 


Held: The Regional Transport Authority, in the exercise of its original jurisdiction and the Central 
Road Traffic Board and the ent in discharge of their appellate and revisional jurisdictions 
are bound to act judicially. The Central Road Traffic Board cannot after having dismissed the 
appeals filed by the other parties give a relief to B in respect of a matter not before it in that appeal 
and against a partv like A not impleided therein. The orders of the Central Road Traffic Ban and 
the Government must therefore be set aside, 


Petition praying that in the circumstances stated in the affidavit therewith, 
the High Court will be pleased to issue a writ of certiorari ing for the records 
of the proceedings of the Gentral Road Traffic Board, Madras, in R. No. 33982-A3- 
49, dated 16ih March, 1950, and the records in G.O. R. No. 2942, Home, dated 
14th October, 1950, of the Government of Madras, and quash the orders therein. 


M. Natesan for Petitioner. 


The Advocate-General (V. T. Ttruvenkatachari) for the State Counsel (John 
and Row), T. R. Srinivasan and S. Gopalarainam for Respondents. 


The Court made the following 


Orpver.—This is an application for issuing a wrii of cerhorait to quash the 
order of the Central Road Traffic Board, Madras, dated 16th March, 1950 and of 
the Government of Madras, dated 14th October, 1950. 


Sri Rama Vilas Service, Kumbakonam, surrendered four permits in respect 
of route Pudukottai-Tanjore. The Regional Transport Authority, Tiruchirapalli, 
called for applications to fll up the four vacancies. The petitioner, along with 
others, applied for trermits. The pctittoner filed three applications, one for a 
permit to run a bus between Pudukottai and Tanjore, and two other applications 
for the variation of the existing route, Nagarapatti to Pudukottah by extending it 
to Tanjore. The third respondent L. Narayanamurthy & Company, also applied 
for a permit on Ist December, 1949. The Regional Transport Authority passed 
a resolution granting two permits to the Pudukottai Co-operative Transports, Ltd., 
Pudukottai, and one permit to the petitioner in variation of the route Pudukottai 
to Nagarapatti up to Tanjore, and the fourth permit to Messrs. Rajamani Trans- 
ports, Ltd., Pudukottai, in variation of the route, Vendampatti to Pudukottsi up 
to Tanjore. The other applications were rejected. The third respondent and 
others whose applications were d'smissed preferred appeals against the orders of the 
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Regional Transport Authority to the Central Road Traffic Board, Egmore, Madras. 
The third See as appeal was directed only against the grant of two permits 


to the Pudukottah 


o-operative Transports, Ltd. and to that appeal the petitioner 


was not made even a party. The grant of permit to him was not questioned in 


that appeal. The Central Road Traffic B 


oard disposed of all the ap together 


on 16th March, 1950. The appeals filed by the applicants other than the third 
respondent were dismissed. In the appeal filed by the third respondent he was 


given a pucca permit in place of the petiti 


oner and the appeal was allowed to that 


extent. The petitioner preferred a revision to the Government of Madras, who 


by an order dated 14th October, 1950, 


declined to interfere. The petitioner 


has now filed this petition for the issue of a writ to quash those two orders of the 
Central Road Traffic Board and the Government of Madras. 


Learned counsel for the Petitioner contended that the order of the Central 
Road Tiaffic Board was illegal, as they had granted a relief to the third respondent 


in respect of a permit which was not the s 
the Petitioner, who was not a party to 


ubject-matter of the appeal, and against 
the appeal. The respondent’s counsel 


contended that though to the particular appeal filed by the third respondent the 
petitioner was not made a party and though the permit issued to the petitioner 


was not the subject-matter of that appeal, 


inasmuch as all the appeals were heard 


together, and as the petitioner had an opion many to support the order in his favour, 


the order of the Central Road Traffic 


oard was valid. 


It was further argued that as another remedy by way of revision to the 
Government lay and that remedy was availed of, this petition was not maintain- 


able. The main question, therefore, in 


this application is whether the Central 


Road Traffic Board can give arelief to an appellant in respect of a matter not 
covered by that appeal to the detriment of a person not a party to that appeal. 


It is settled law that a right of appeal can only be conferred by a statute and ° 
the scope of that appeal is also confined to the limits prescribed by the statute. 
It is also not disputed that the Regional Transport authority, in exercise of its 
original jurisdiction, and the Central Road Traffic Board and the Government 
in discharge of their appellate and revisional jurisdictions are bound to act judi- 
cially. Section 64 confers appellate jurisdiction on the Central Road Traffic 
Board. The relevant provision of that section reads as follows :-— 


“ Se-ticn 64. Any peron (e) aggrieved by the refusal of the Provincial or a Regional Transport 
Authority to grant a permit or by any condition attached to a permit granted to him. . . . ma 
w thin the prescribed time and in the prescribed manner a tothe ore be authority who shal 


give such a person and the original euthority an o 
The prescribed authority under the rules is 


ty of being heard ”, 
the Central Road Traffic Board. Under 


this provision if a permit is refused to an applicant, he is entitled to prefer an appeal 
to the prescribed authority, if he be aggrieved by such a refusal. The third res- 
pondent preferred an appeal as he was not given the two permits issued to the 
Pudukottai Co-operative Tiansports, Limited. The memorandum of appeal 


grounds were directed only against that 


refusal. The only respondent made a 


party to that appeal was the Pudukottai Go-operative Transports, Limited. A 
perusal of the appeal grounds discloses that the third respondent had no ‘grievance 


agairst the orde: issuing a permit to the 


petitioner or against the order refusing 


that permit to him. The subject-matter of the appeal was the issue of two permits 


to the Pudukottai Co-operative T 


orts, Limited. The third respondent 


was aggrieved only by the issue of the said two permits and his appeal was, there- 
fore, confined to that subject-matter. Section 64 does not in terms or by necessary 


implication empower an a te authori 
of the well-recognised confines of an a 


to dispose of appeals in contravention 
te jurisdiction. The appellate autho- 


rity, obviously, cannot, therefore, after having dismissed the appeals filed by the 


other parties, give’a relief to the third resp 


ondent in respect of a matter not before 


it jn that appeal and against a not impleaded therein. The fact that the 
Central Road Traffic Board heard all the other appeals together for convenience 
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could not empower them to dispose of the appeal in a manner which they could 


not have done, if the appeal filed by the third respondent was heard separately. 


I shall now proceed to consider some of the cases cited, which would throw 
some light on the question raised before me. The principle that no judgment 
should be given against a party who had no notice is stated in clear terms in Broom’s 
Legal Maxims, gth edition, page 78 : 

“Tt bas long been a received rule that no one is to be See AE or deprived of hi 
Property in any judicial proceeding unless he has had an opportunity of being heard ”. 


That maxim was applied by the Court of Appeal in Rex v. North, ex parte Okey}, 
to the facts of the case before them. There a faculty was granted to a vicar and 
church-wardens to restore a screen in a church. In the course of the work of res- 
toration e not authorised by the faculty was done to a fresco. A parishoner 
interested in the fresco peetioned: the consistory court for a faculty to repair the 
damage. The petition alleged that the damage was done by the vicar’s order 
but did not ask that he should pay the cost. Though a general citation was issued, 
no special citation was issued to the vicar. The Judge of the consistory court granted 
the faculty asked for and ordered the vicar to pay expenses of restoration and the 
costs of the petition. ‘The Cou.t of appeal held that the order made without giving 
the vicar an opportunity of being heard in his defence was without jurisdiction. 
At page 594 Scrutton, L.J., observed : 


“ . . . . . A3 TI have alread said, to order a man to pay what is in the nature of a 
penalty for an offence avithoit Gest giving him notes that an application for such an order is going 
to be made, is both contrary to the general law of the land, and is so vicious as to violate a funda- 
mental principle of justice . . Bt Pdi ig) i 


Atkin, L.J., says at page 506 : 


“But whether that is so or not I think it is quite plain that the fact of there being a remedy 
by way of appeal is no answer to a writ of probibition where the want of jurisdiction complained of 
is based upon the breach of a fundamental principle of justice, such as I conceive to have been the 
casc here . a. Ge see we ee 


The next decision cited is more apposite to the question raised in this application. 
In Ths King v. The Minister of Transport, ex. parte Upminster Se vices, Limited*, the 
opponents to the grant of e road service licence and backing authorising the running 
of a service of motor-coaches along a particular route appealed to the Minister 
against the grant on the ground that the service was not needed in the interest 
of the public. The only subject-matter of the appeal before him was whether the 
licence and backing been properly granted. But the Minister made an order 
to the effect that the Commissioner should revoke the licence and backing as soon 
as he was satisfied, after consultation with the Traffic Commissioners for the Eastern 
area, that adequate provision has been made for road services between Upminster 
and London. The Court of Appeal set aside that order on the ground that the 
order of the Minister was in effect an usurpation of the original jurisdiction conferred 
upon the Commissioner. When it was argued that the Minister, in an appeal 
filed before him, could pass any proper order, Romer, L.J., negativing such a broad 


contention expressed his view in the following words : 


ris See en ee Ne No one can suppose that the Legislature intended to create a dictatorship 
in the person of the Minister of Transport, if and whenever an appeal happened to be brought before 
him under the section. It is equally incredible that the sub-section should have been intended to 
give the Minister power to make any order S k ene, fO Toad kanmo in eral, 
or even road rt in the mea affected by the matter brought before him on the a R 
sub-section, afte: is not one dealing with the powers of the Minister of Transport as such. Itis 
dealing with his powers as an appeal tribunal exercising quasi-judicial fun.tions, and the orders that 
he may make as such. The most natural, and, in my opinion, the proper meaning of the sub-section 
is that the Minister may give such decision on the questions raised by an particular appeal as he ma 
think right, and give such directions as may be necessar for giving effect to that decision. But bis 
d.cision must be confined, as in the case of other judici or quasi-judicial tribunals, to the questions 
brought before him on the appeal, and he must not travel outrido them . . .. l., P 
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I respectfully adopt the weighty observations extracted above. The said obser- 
vations, if applied to the present case, would indicate that the Gentral Road Traffic 
Board, in setting aside the permit issued to the petitioners, travelled beyond its 
Jurisdiction and passed an order which it had no power to do. 

I cannot also agice with the second contention raised by the learned counsel 
for the respondents. If the order made by the Central Road Traffic Board was 
without Jurisdiction, the fact that the Government refused to interfere could not 
give it higher sanctity or make it any the less an order passed without jurisdiction. 
Further, the passage extracted from Rex v. North, ex parte Oksy!, shows that a writ 
of certiorari could be issued if fundamental principles of jurisprudence were violated, 
notwithstanding the fact that an appeal lay against th= order sought to be quashed. 


I, therefore, set aside the orders of the Central Road Traffic Board and the 
Government of Madras issuing a permit to the third respondent. The respondent 
will pay costs to the petitioner, Advocates, fee Rs. 100. 


K.S. — Orders sei aside. 
IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
PRESENT :—Me. JusTICgE SATYANARAYANA Rao AND Me. Justic# RAaGHAVA Rao. 
The Commissioner of Income-tax, Madras .. Applicant * 


U. 
S. Rm. Sathappa Chettiar, Pollachi .. Respondent, 

Income-tax Act (XI of 1922)—Machinery belonging to assesses and his partner utilised ta another mill with 
which that parinsr was connected—Amount paid to assesses as his share of compensation for use of ma kirtty— 
Liability te assessment as income. 

Where the assessce was paid by a mill a sum of Rs. 75,000 as compensation for use of certain 
machi | purchased by hinvand © ils parmen iathat mallwiei which X was connected. (ecanaat 
be seriously contended that the amount received by the assesece Is notincome. Norcan it be contended 
that it is ma ely a casual receipt not taxable under the provisions of the Indian Inccme-tax Act. Such 
income js liable to income-tax. 

Case Referred to ihe High Court by the Income-tax Appellate Tribunal, 
under section 66 (1) of the Indian Income-tax Act, 1922, (Act XI of 1922), as amend- 
ed by section 92 of the Income-tax (Amendment) Act, 1989, (Act VII of 1939) 
n 66 R.A. No. 195 (Madras) of 1947-48 on its file. 


. C. 8. Rama Rao Sakib for the Applicant. 
AM. Subbaraya Aiyar for the Respondent. 
The Judgment of the Gourt was delivered by 


Satyanarayana Rao, 7.—Under section 66 (1) of the Income-tax Act, at the ins- 
tance of the Commissioner of Income-tax, the Income-tax Appellate Tribunal 
has referred to us the following question :— 
“ Whether on the facts and in the circumstances of the case, the sum of Rs. 75,000 received by 
the respondent from the Somasundaram Mills, Ltd., in pursiance of Paragraph 5 of the Arbitiator’s 
award, dated gth July, 1948,in full settlement af all his claim fo. compensation for the use of 
machinery, was income liable to income-tax ?” 
The assessee, S. Rm. Sathappa Chettiar and another one P. S. Sathappa 
Chettiar, entered into a partnership to erect and establish spinning mill at Po i. 
A building was erected, it is stated, at the expense of the assessec, and P. S Sathappa 
` Chettiar, the other partner, purchased machinery of the value of Rs. 79,155 for 
installing it in the factory which was then under construction. The 

seems to have been imported by the year 1941. P. S. Sathappa Ghettiar was 
connected with a mill known as the Somasundaram Mills, Ltd., Coimbatore. After 
the factory was constructed, it became difficult for the partners to start the business 
as they could not get supply of electricity. P. S. Sathappa Chettiar thereafter 
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took machinery of the value of Rs. 55,817 to the Somasundaram Mills at.Coim- . 
batore and utilised this machinery for the purpose of the business of that mill. 
The rest of the machinery was lying unused at Pollachi. As no business could be 
carried on by the partners, they presumably wanted to setile their disputes and 
differences regarding the ownership of the machinery and also the right, of the 
assesses to compensation for the use of the machinery by P. S. Sathappa Chettiar 
in the Somasun Mills. Both the parties entered into a muchilika whereunder 
they. referred their disputes to a single abritrator. In due course ihe arbitrator. 
passed his award dated gth July, 1943. By this award Somasundaram Mulls, Ltd., 
was io get the exclusive ownership in the entire propcity of the partnership, viz., 
the building and the machinery on condition of the mills paying to the assessee 
å sum of Rs 75,000 towards his share of the value of the properties. The award 
also further provided’ that the assessee should receive from Somasundararam Mills, 
Ltd., a sum of Rs 75,000 in full settlement of his claims for compensation for the 
use of the machinery by the Somasundaram Mills, Coimbatore. This amount 
was received from Somasundaram Mills by the assessee during the accounting 
year ending 12th April, 1944. The Income-tax Officer, during the assessment 
year 1944-45, levied tax on this sum also as part of the income of the assessee but 
exonerated the assessee from liability to pay tax on the sum of Rs 75,000 received 
by him as value of his share of the properties on the ground that it was capital 
and not income. `The decision of the Income-tax Officer was upheld on ap 

by the Appellate Assistant Gommissioner but was reversed by the Appellate Tri- 
bunal. The simple question for consideration therefore is whether the sum of 
Rs. 75,000 received by the assessee from Somasundaram Mills, Lid., as compensation 
for the use of the eatery by Somasundaram Mills is income assessable to income- 
tax under the provisions of the Indian Income-tax Act. 


It would be seen that this amount was directed to be paid by Somasundaram 
Mills by the arbitrator as part of the assessee’s share of profits to which he was 
entitled by reason of the use of the machinery by the mills. The Appellate Tribunal 
reversed the decision of the department on the sole ground that this amount was 
not obtained by the assessee during the course of the business of the partnership 
as the partnership did not at all, at any time, carry on any business, and presumably 
on the footing that his claim to impose the tax could be sustained only if this amount 
was obtained by the assessse as profits during the course of the partnership business. 
Even if the parinership did not start and carry on its business, this amount may be 
treated as and would legitimately be income from profits derived by the assesse¢ 
from other sources under section 12 of the Income-tax Act. Whether the relation- 
ship between the assessee and P. S. Sathappa Chettiar was that of co-owners or 
co-partners, it makes no difference so long as the other partner, P. S. Sathappa 
utilised the asset pe cnging to them in common to earn profits by allowing its user 
by Somasundaram Mills. He is liable to account to the other partner, the asseasee 
to the extent of bis share of profits earned by him by utilising a partnership asset 
or an assset which they owned in common. The argument which was strongly 
pressed on behalf of the assessee by Mr. Subbaraya Aiyar is that this amount really 
represents the value of the property which was paid to the assessee to make up 
depreciation in its value. That is not the basis however on which the award pro- 
ceeded and we me not able to find in the whole course of these proceedings any 
justification in support of that view. It is definitely stated both in the reference 
to.the arbitrator and in the award that the claim made by the assessee was that he 
was entitled to com tion for the use of the machinery by Somasundaram Mills. ‘ 
This contention of his was upheld and Somasundaram Mills was directed to pay 
to the assessee this sum of Rs. 75,000 which represents compensation for the use of 
the machinery not merely in the year of account but also for a period prior to it. 
The decision in In re N. S. Mundy1, does not at all support the argument of the 
learned counsel for the assessee as in that case the claim made by the assessee was 
that he was entitled to a quarter share in the partnership and in full settlement 
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. of his claim a sum of Rs. 60,000 was paid. It was pointed out at page 1333 that 
this sum of Rs. 60,000 really represented the assessee’s share in the capital of the 
business and that therefore it was not liable to tax as it was not income. The 
decision of the Judicial Committee in Commissioner of. Income-tax, Bengal v. Shaw 
Wallace & Company', was concerned with the question whether the amount of com- 
tion paid to the agent was “income” or not' and the answer given was that 
it was not as there was no definite source from which it would be said that money 
- paid accrued as income within the meaning of the Indian Income-tax Act. In the 
present case however the profits arose and accrued by the utilisation of the machinery 
by the Somasundaram Mills during a period of more than one year. It cannot 
be seriously contended therefore that amount received by the assessee is not 
income ; nor can it be contended that it is merely a casual receipt not taxable 
under the provisions of the Indian Income-tax Act. - It may also be pointed out 
‘that the claim of the assesree was not one for damages for retention of the machinery 
‘by the Somasundaram Mills but his claim was for compensation for the use of the 
machinery. The view taken therefore by the appellate tribunal, in our opinion, 
is erroneous and the answer to the question referred to us must be in the affirma- 
tive and against the assessee. As the Commissioner of Income-tax has succeeded, 
the respondent must pay him a sum of Rs 250 as costs. 


K.S. Reference answered against ihe assesses. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MRr. Justice SusBpa. Rao. 


A. Vedachala Mudaliar .. Petitioner* 
D. 
-The State of Madras, represented by the Secre to Govern- 
ment, Home Department, Fort St. George, as and. 
another .. Respondsnis. 


Motor Vehicles Act (IV of 1939), section 64-A—Order of Government on 1 evision against order of Central 
Road Traffic Board on ap against order of Regional Transport Awthorits—TIs one in exercise of judicial 
_functions and must show ex facie reasons in a succinct form for reversing the order under revision—Orders of 
the tribunals under the Act as to grant of permits and variations of the same—Not administrative but sudicial 
orders which are liable to be quashed by a werit ef certiorari. 

The Regional Transport Authority under the Motor Vehicles Act is acting judicially when it 
varies the conditions of a permit by fixing new timin ga. The Cental Traffic exercising appel- 
late powers and the Government exercising revision vers are also functloning judicially in firing 
the timings. It cannot be said that in fixmg or modifying the timings for starting of buses under 
-the permit the respective authorities are only performing administrative acts. Such orders are 
liable to be quashed by a writ of esvtierart. c order of a tribunal exercising such judicial func- 
tions should ex facie show reasons in a succinct form for setting aside the orders of the subordinate 
tribunals. To say that an order is illegal or improper or i is a mechanical etition of the 
words in section 64-A of the Motor Vehicles Act and is not a judicial disposal of the Revision Peti- 
tion. Such an order must be : 


Petition under Article 226 (1) of the Gonstitution of India praying that in the 
-circumstances stated in the affidavit filed therewith the High Gourt will be pleased 
to issue a writ of certoran ae ae the records relating to the case in G.O. Ms. 
No. 2676, Home Department, dated 5th July, 1951 and quash the order therein 
made by the first respondent. 

S. Rangaswami Aiyangar and N. Subramania Iyer for Petitioner. 

The Advocate-Gencral (V. K. Thirwoenkatachari) assisted by V. V. Raghavan 
-for the Government Pleader (P. Satyanarayana Raju) on behalf of Te State. 


K. Bashyam for R. Rajeswara Rao for second Respondent. 





1. (1932) 63 M.LJ. 124: L.Re sg I.A. 206 ILR. 59 Cal.-1949 (P1C.). 
* Writ Petition No. 171 of 1951. 14th August, 1951. 
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The Gourt made the following > | i 


OrDER.—This is an application for issuing a writ of certiorari to quash the order 
_of the Government of as, dated 5th July, 1951. The petitioner is the pro- 
prietor of Sri Gandhibam' Bus Service, Ghingleput. He was granted two stage 
carriage permits for running two buses on the route from Vanangupet to Madras. 
One of the two buses M.D.H. 1144 starts from Madras and the other from 
Vanangupet every morning at 7 A.M. The schedule of timings in respect of the 
two buses was fixed some years ago and the said schedule has been in existence 
for ovar six years. The second respondent is the owner of bus M.D.H. 1166 
running between Vanangupet and Madurantakam as shuttle service with six 
singles. Timings for this bus also were fixed some years ago. He was starting 
his bus service at Vanangupet at 8-5 Am. He moved the Regional Transport 
Authority, Chingleput, for the revision. of timings for his bus. The-Regional Trans- 
port Authority by its order No. 2505/B-1/50, dated 21st July, 1950, fixed the timing 
for his bus at 6-40 A.M. instead of 8-5 A.M. Against the decision of the Regional 
T ort Authority the petitioner preferred an appeal to the Central Road Traffic 
B and the Central Road Traffic Board by its order, dated goth August, 1950, 
directed that the petitioner’s bus should leave Vanangupet at 7 A.M. and the second 
respondent’s bus at 8-5 A.M., that is, they restored the previous timings. There- 
upon the second respondent preferred a revision to the Government at Madras 
who set aside the order of the Central Road Traffic Board without giving any 
reasons for the same. The petitioner filed a writ of cerhorant for quashing that 
order and the High Gourt quashed that order on the gro that the order on the 
face of it did not disclose the defect which vitiated the order of the subordinate 
authority. The second respondent moved the Government on 5th May, 1951 
for revision of the Central Traffic Board’s order. The Government passed the 
following order :— : oS 

“ The High Court quashed the G. O. on ie fen Gs that no reason was given in it for setting 
aside the Central Road Traffic Board’sorder. ‘The Court however made it clear that by quashing 
the G. O. the order of the Central Road Traffic Board was not confirmed and that the Government 
were not prevented from passing fresh and valid orders if they thought fit. - 

The Government have accordi examined afresh under section 64-A of the Motor Vehicles 


Act,’ the a Poke mora and propriety of the Central Road Traffic Board’s proceedings R. No. 
. 24538/A-2/50, da eae August, 1950, with reference to the connected records and the representa- 
tion of Sri A. V ala Mudaliar, dated 6th June, 1951. The Government consider that in the 
circumstances of the case, the order of the Regional T rt Autbority, Chingleput, passed at its 
mecti aod on a i bald 1950, directing that the time of the departure from Vanangupet of Bus 
MDH No. 1166 owned by Sn Me Kali Mudaliar should be 6-40 4 m. is the proper one and that the 


order of the Central Road Traffic Board in Vache at Regi Transport Authority’s order 
to this extent is not proper. They therefore t the tral Road Traffic Board’s order 


referred to above be set aside and the Regional Transport Authority’s order be upheld ”. 


The present application is filed to quash that order, the main ground being 
that the statement of the Government that the order of the Central Road Traffic 
Board is not proper is not a compliance with law. 


The learned Advocate-General appearing for the Government and Mr. Bashyam. 
appearing for the second respondent took the. preliminary objection against the 
maintainability of the present application. They contended that the order of the 
Regional Transport Autirority in fixing the timings is an administrative act and 

therefore the order of the Central Road Traffic Board made in appeal against that 
order and that of the Government passed in the exercise of their revisional jurisdiciion 
are all administrative acts not liable to be quashed by a writ of certiorari. At this 
stage, it will be convenient to notice some of the cases which lay down the limits 
of the High Court’s jurisdiction: in issuing writs. The leading case on the subject 
is Rex v. Electricity Commissioners +, where Atkin, L.J., stated the law as follows :— 
“Whenever any body, of persons having legal authority to determine questions affecting the 
ts of subjects having the duty to act judi y, act in excess of their legal authority, they are 
subject to the controlling jurisdiction of the ’ Bench Diviston exercised in these writs ”. 





I. (1924) 1 K.B. 171. 
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Slesser, L.J., in the King v. The London County Council! gave the following four 
conditions before a writ of certtormi would issue. At page 243 it is observed as 
follows :— 

` “ There remains only the question whether here the remedy which has been sought by the res- 
pondents is or is not an appropriate remedy, that is, the remedy of certioren. Atkin, L.J., (as he 
then was) in Rex v. Electricity Commissioners*, lays down four conditions under which a rule for a certis- 
rari may issuc. He says ‘ wherever any body of persons’ (first) ‘ having legal authority’, (secondly) 
‘to determine questions affecting the rights orab ecg, and (thirdly) ‘ having the duty to act judicially ’, 
(fourthly) ‘act in excess of their 1] authonty ’, the subdivisions are my own—‘ they are subject 
to the controlling jurisdiction of the King’s Bench Division exercised in these writs’. 

The same principle was accepted and applied by the Supreme Court of India 
in the Provincs of Bombay v. Khushaldas S. Advani?. The question in that case was 
whether a writ of certiorari was available to an aggrieved party to remove or quash 
an order made by the Government of Bombay requisitioning certain premises under 
section 3 of the Bombay Land Requisition Ordinance, V of 1947. The Supreme 
Court applied the principle laid down by Atkin, L.J., and held, having regard to 
the facts of that particular case that the order sought to be quashed therein was 
only of an administrative nature. At page 459 the learned Chief Justice says : 

** It seems tu me that the true position is that when the law under which the authority is making 
a decision itself requires a judicial approach, the decision will be gqwast-judicial. Prescribed forms 
of procedure are not necessary to make an enquiry judicial provided in coming to a decision well 
recognised principles of approach are required to be followed. In my opinicn the conditicna laid 
down Sleser, L-J. in judgment correctly bring out the distinction between a judicial anda 
yuast-judicial decision on the one d and the adminutrative decision on tke otber ”. 

The next decision relied on by the learned Advocate-General in Franklin v. 
Mumster of Town and Country Planning‘, does not carry the discussion any further for 
it applies only the aforesaid principles to the facts of that particular case. 

Bearing the aforesaid principles in mind I shall proceed to consider whether 
the act of the Regional ‘Transport Authority in modifying the time-table is a quasi- 
' judicial act or an administrative act. To put it in other words whether the said 
order satisfies the conditions laid down by Slesser, L.J. The powers and duties 
of the Regional Transport Authority and the character of the disposal of the pro- 
ceedings of that authority can only be gathered by a scrutiny of the provisions ot the 
Motor Vehicles Act, 1939, which will be referred to hereinafler as the Act. Under 
section 44 of the Act, the Provincial Government is empowered to constitute 

“tor the Province a Provincia: Transport Authority to excise and discharge the powers and 
functions specified in sub-section (3), and shall in lke manner constitute Regonal Transport 
Authorities to exercise and discharge throughout such area (in this chap ter referred to as regions) 
as may be specified in the notification ın respect of each Regional Transport Authority, the powers 
and functions conferred by or under this Chapter on such authorities.” 

Section 45 lays down that 

“u sat application for a permit shall be made to the Regicnal Transport Authority cf the 

region or of one of the regions in which it is proposed to use the vehicle ’’. 
Section 46 prescribes the form of such an application and the particulars to be 
contained therein. The application shall contain (a) the type and seating capacity 
of the vehicle in respect of which the application is made, (b) the route or routes 
on which or the area within which it is intended to use the vehicles, (c) the time- 
table if any of the seryice to be provided and (d) such other matters as may be 
prescribed. Under section 47 the Regional Transport Authority shall in deciding 
whether to grant or refuse a siage carriage permit hdve regard to the matters 
described therein. Under section 47 (2) a 


“ Regional Transport Authority shall refuse to grant a stage carriage permit, if it appears from 
any time table furnished that the provisions of the Act relating to the speed at which vehicles may 
be driven are likely to be contravened ”. 


The proviso to that sub-section Jays an obligation on the Regional Transport Autho- 


rity to give an opportunity to the applicant for amending ihe time table so as to 
conform to the said provisions. Section 47° also prescribes tkat the Regional 
a eee eon 


I. fasa 2 a. QIs, (S.C). 
2. (1924) I.KB. 171. 4. (1948) A.C. 87. 
g. (1950) 2 MLL.J. 703 : (1950) S.C.J.. 451 
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Transport Authority shall take into consideration any representations made by 
persons already providing road transport facilities along or near the proposed route 
or routes or by any local authority or police authority within whose jurisdiction 
any part of the proposed route or routes lies or by any association interested in the 
provision of road transport facilities. After hearing the representations so made 
and after taking into consideration the matters prescribed under section 47 the 
Regional Transport Authority may make appropriate orders mentioned in section 
(48. The relevant provisions of section 48 are :— 

A Regional Transport Authority may, after consideration of the matters set forth in sub-section (1) 
of section 47 :— 

(a) limit the number of stage carriages or stage carriages of any specified type for which stage 
catriage permits may be granted in the region or in any specified area or on any specified route 
within the region ; à 

(b) issue a stage permit in respect of a particular stage carriage or a particular rervice of stage 


(c) regulate timings of arrival or departure of stage carriages whether they belong to a single 


or more owners : 


(d) attach to a stage carriage permit any prescribed condition or any one or more of the 
following conditions, namely : 

(1) $ * zi i $ 

(2) * * k $ $ 


(3) that copies of the fare teble and time table shall be exhibited on the stage carriage and 
that the table and tme table so exhibited shall be observed. 


Section 48-A says :— 

“ Any conditions attached to a stage carriage permit in pursuance of clause (d) of section 48 
may, at any time be varied, cancelled or added to by the Provincial Authority, provided that this 
power shall not be exercised to the prejudice of the holder of the permit without giving not less than 
three months’ notice to him”. 


Section 57 prescribes the procedure in applying for and granting of permits. 
Section 57 (3) says :— 

“ On receipt of an application for a stage Carriage permit or a public carrier’s it the Regio- 
nal beara a Authority shall make the feta available for inspection at the office of the Autho- 
Tity and publish the application or the substance thereof in the prescribed manner together with 
a notice of the date before which representations in connection therewith may be submitted and the 
date not being less than thirty days such publication, on which, and the time and place at which 
the application and any representations received will be consid oe 
Under section 57 (4) 

“no EA in connection with an application referred to in sub-section (3) shall be con- 

sidered by the Regional Transport Authonty unless it is made in writing before the appointed date 
and unless a copy thereof is furnished simultaneously to the applicant by the person making such 
representation ”. 
Under section 57, sub-section (6), in the circumstances mentioned therein the 
Regional Transport Authority is also empowered to take any steps as it considers 
appropriate for the hearing of the representation in the presence of any persons 
likely to be affected thereby. Section 64 gives a right of appeal against the 
orders of the Regional Transport Authority to the prescribed authority. The 
prescribed authority is the Central Road Traffic Board. Section 64 (b) enacts that 
any person aggrieved by the revocation or suspension of the permit or by any 
variation of the conditions thereof may prefer an appeal to the prescribed 
authority. Under section 64-A. 

“ The Provincial Government may of its own motion or on application made to it, call for the 
records of any order passed or proceeding taken under the Chapter any authority or officer sub- 
ordinate to it, for the purpose of satisfying itself as to the legality, regularity or propriety of such order 
or proceeding and after examining such records may pars such order in reference thereto as it 
thinks fit ”. 


In the exercise of the rulemaking powers conferred upon the Provincial Govern- 
ment His Excellency the Governor of Madras made the rules. Under rule 269 
the transport authority may from time to time by (i) a general order, prescribe a 
schedule of timings for stage carriages running on specified routes or by (ii) a ial 
order prescribe a schedule of timings for each stage carriage. Under ie 
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“from every original order of the Road Traffic Board, an appeal shall lic to the Central 
Board within thirty days of the date of recemt of such order by the person aggrieved.” 


It will be seen from the aforesaid provisions that the Regional Transport 
Authority has the legal authority to determine the questions affecting the rights 
of subjects. Though superficially it may appear that the powers of the Regional 
Transport authority are confined only to issuing permits for plying buses they 
really affect substantially the rights of parties. Ai illegal refusal of a permit or 
Permits to a person who is running buses on a particular route may completely 
ruin his business and reduce the erstwhile prosperous business man to an impover- 
ished condition. Likewise new permits issued to an applicant may completely 
change his financial status. Having regard to the soaring prices of the cars 
and buses and the thriving business the bus owners are carrying on, one 
can imagine the effect of the orders of the Regional Transport Authority 
in regard to the fortines of this class of people. It may also be mentioned 
that a mere change of the timings or the route or rate of fare may also 
affect the rights of the parties very appreciably and sometimes such 
May transform a flourishing permit-holder into a chronic debtor. It cannot 
therefore be disputed that the Regional Transport Authority is empowered 
to determine the questions affecting the rights of subjects. Having regard to the 
effect of such orders on the rights of parties the Legislatures designedly introduced 
Provisions in the Act to compel them to act judicially. The proceedings start 
with an application to the Regional Transport Authority containing particulars. 
Section 57 (3) provides a machinery by which the Authority should notify finally 
all such applications and call for representations from the persons interested. Under 
section 47 (1) the Regional Transport Authority has to hear the representations 
made by the persons interested and also such of the representations made by the 
police, local authority or by any association. The Regional Transport Authority 
makes an order under section 48 after hearing all the parties concerned. Ii is 
manifest that the procedure prescribed is certainly a judicial one. A Full Bench 
of the Allahabad High Court in Motilal v. Utterpradssh1, held after considering the 
various provisions of the Act that the Regional Transport Authority is a quasi- 
judicial body. Indeed neither the learned Advocate-General nor Mr. Bashyam 
denied the fact that the Regional Transport Authority or the Central Road Traffic 
Board in issuing permits or refusing them were performing quasi-judicial functions. 
But they contended that the Regional Transport Authority or other tribunals 
in the hierarchy are not exercising the functions as quasi-judicial bodies in regu- 
lating timings in respect of the buses. They argued that the said authority in 
fixing the timings or modifying them later on is only performing an administrative 
act. I regret my inability to agree with their contentions. I have already pointed 
out that the change of timings though superficially appear to be innocuous may 
lead to the results which may affect the parties financially to a substantial degree. 
There cannot therefore be any distinction in principle why the Legislature should 
have made a distinction in regard to the character of the enquiry between the 
issue of a permit and the change of timings. Indeed one of the important parti- 
culars to be mentioned in the application is the time table if any of the service 
to be provided. When that application containing that particular is given notice 
of to the persons interested or other authorities mentioned in section 47 they are 
entitled to make their representations in respect of that time iable. Section 47 (2) 
empowers the Regional Transport Authority to reject a permit if it is satished that 
the time table furnished may affect the speed limit prescribed by the provisions of 
the Act. But before it could do so it has to give an opportunity to the applicant 
to amend the time table. After hearing the representations made and considering 
the matters contained in section 47 ihe Regional Transport Authority can regulate 
the timings under section 48. It could also make it a condition to the permit 
issued to any person that the time table should be exhibited on his bus and its 
terms observed. Presumably in this case the observation of the time table must 
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have been made a condition of the permit. If fixing the time table in the first 
instance could’ be made only by adopting judicial procedure, it is unreascnable 
to hold that under rule 269 the Regional Transport Authority could mcdify the 
time table in an administrative capacity for if that be so the safeguards provided 
by the Legislature would be defeated. Mr. Bashyam made an attempt to make 
a distinction between the orders under section 48 (a), (b) and (c) and the orders 
under section 48 (d). I cannot appreciate the distinction for those orders 
under whatever clause they are made are made only after the necessary judicial 
enquiry provided in section 47. He also relied upon section 64 and contended that 
a third party cannot file an appeal against the variation of a condition and therefore 
the sub-section gives a clue that the order varying the condition is not a judicial 
order. But to my mind the terms of that section are wide enough to confer a right 
of appeal even on third parties if the variation of a condition in the permit issued 
to another affects his rights. Section 64 reads :— 

“ Any person (a) aggrieved by the refusal of the Provincial or a Regional Transport Authority 
to grant a permit or by any condition attached to a permit granted : to him ”. 
Under section 64 (6) any person aggrieved by any variation of the conditions of a 
permit can prefer an appeal from the order of the Regional Transport Authority. 
The petitioner is certainly aggrieved by the variation of the condition as by the 
change of the timings his financial interests would suffer. But it is stated that I 
must read the words “‘ the permit” along with the words “a permit granted to him” 
found in clause (a) and if so read any person can only be the person the condi- 
tions of whose permit have been varied. Though this argument has some force 
I am inclined to hold that section 64 (6) is not confined to the it-holder 
the conditions of whose permit have been varied but to any person who is affected 
by the variation of the conditions in the permit issued to another. The Rules 
under the Motor Vehicles Act were also framed on that basis. I therefore hold that 
the Regional Transport Authority is acting judicially when it varies the conditions 
of a permit by fixing new timings. If so the Central Road Traffic Board and the 
Government are also functioning judicially in fixing the timings. 

The next question is whether the order of the Government is liable to be ed. 
The first order of the Government dated 12th December, 1950, reads as follows :— 

“ The Government uphold the decision taken by the Regional Transport Paa Chingleput, 
at ity meeting held on 21st July, 1950, ordering that the time of departure from Vanangupet to 
Bus MDH 1166 owned by Sri M. i Mudaliar should be at 6-40 a.m. To this extent the Central 
Road Traffic Board’s order No. 24598/A-2/30, dated goth August, 1950, is hereby set aside ”. 
The present order of the Government after narrating the cirumstances under which 


the High Court set aside that order says :-— 

“ The Government have accordingly examined afresh under section 64-A of the Motor Vehicles 
Act the ity ity and propriety of the Central Road-Traffic Board’s proceedings R. No. 
24.538/A-2/50, da oth August, 1950, with reference to the connected records and the representa- 
tion of Sri A. Veda Mudaliar, dated 6th June, 1951. The Government consider that in the 
Circumstances of the case the order of the Regional fault Authority, Chingleput, passed at its 
meeting held on 21st July, 1 directing that the time of thed from Vanangupet of bus 
MDH 1166 owned by Sri ha Pali Mudaliar should be 6-40 AM. is proper one and that the order 
of the Central R Traffic Board in ing the Regional T rt Authority’s order to this 
extent is not proper. min therefore t that the Central Road Traffic Board’s order referred 
to above be set aside and the Regional Transport Authority’s order be upheld ”. 


A comparison of the two orders shows that the Government only added the words 
found in section 64-A to its previous order. It is only aformal and technical 
observance of the provisions of the section. It does not ex facie disclose why the 
Government viewed that the order of the Gentral Road Trafic Board is not proper 
and that of the Regional Transport Authority is proper. Learned counsel appear- 
ing for the ndents contended that the Government are entitled under section 
64-A to set aside the order of inferior tribunals if it is illegal, irregular and improper 
and if they set aside the order on one or other of those grounds, there is no duty cast 
‘on them by the Act or any provision of law to give reasons for their holding a parti- 
cular order as bad for one or other of the aforesaid reasohs. To put it in other 
words, if the Government set aside the order of the Central Road Traffic Board 
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P stating that it is improper or illegal or irregular, the order would be good 
unimpeachable. ‘They relied upon the judgment of a Bench of this Court 
consisting of Govida Menon and Chandra Reddy, JJ., in C.M.P. No. 625 of 1951, 
in support of their contention. The learned Judges in that case quashed the le 
of the Government on the ground that the order ex facie did not show why they were 
setting aside that order of the inferior subordinate tribunal. One of the learned 
Judges says :— 

“It is to the satisfaction of the Government as to one of the three matters mentioned in sec- 
tion 64-A that is the foundation of its Petar and the Government cannot go beyond the three 
categorics in section 64-A in revising the order of a subordinate authority. It necessarily follows 
that the order must ex facie show that the Government was satisfied that the order it was revising 
fulfilled any of the conditions contemplated in section 64-A. Otherwise it is not sufficient compliance 
with the provisions of the Act. The absence of such a recital would, in my opinion render the - 
ment’s order irregular and the order has to be quashed ”. 

Though they set aside the order on the aforesaid ground they made obser- 
vations in the course of that judgment which certainly help the contentions of the 
respondents but these observations are only in the nature obiter for the learned 
Judges decided the case on the other eae namely that the order in question did 
not disclose ex facie cither of the three heads under which the Government are em- 
powered to interfere with the orders of the Subordinate tribunals. Another Bench 
consisting of the Chief Justice and Somasundaram, J., who set aside the previous 
order of the Government in G.M.P. No. 13610 of 1950, 1942/51, 1954/51 and 1865 
of 1951-observe in their judgment as follows :— 

“ We have quashed. them (the orders) because they do not show on their face why the orden 
were passed and because they failed to show any ground which would sustain the validity of the 
interference, having regard to the conditions laid down in section 64-A of the Act.” 

The learned Judges did not consider the question namely whether the Government 
should also give reasons why in their view the order of a subordinate tribunal is 
illegal, irregular and improper. The order of the Government in my view is only 
a formal and technical observance of the provisions of the section. ere an Act 
empowers a tribunal to act judicially in passing orders affecting the rights of parties, 
it is the elementary duty of the tribunal to give reasons for its orders, reasons which 
would show that the tribunal has applied its mind. ‘In my experience I have not 
come across a single case where a Judge in the exercise of his revisional jurisdiction 
set aside an order of a subordinate tribunal without giving reasons. The Legis- 
lature who must be presumed to know the scope and the extent of the revisional 
jurisdiction by Gourts designedly conferred a similar power on the Government. 
A comparison of the provisions of section 115, Givil Procedure Code and section 
435, Griminal Procedure Gode with that of section 64-A of the Act indicates that 
the Legislature did not intend to make a departure in the manner of the exercise 
of jurisdiction. The conception of exercise of revisional jurisdiction and the limits 
laid down for such exercise in section 64-A are indicative of the nature and scope 
of the Government’s jurisdiction. When the policy of the Legislature is to confer 
powers on administrative tribunals with a duty to discharge their functions judicially 
I do not see any reason why they should be exempted: from all those safeguards 
inberent in its exercise of that jurisdiction. ‘It is true that the Legislature may 
specifically exempt a particular tribunal from following the well-recognised prin- 
ciples of judicial disposal of cases, but so long as the does not exempt them 
and does not provide an alternative procedure there is no reason to attribute to 
the islature an intention that in conferring revisional jurisdiction on Govern- 
ment intended them to use the same in a manner inconsistent with the well- 
established practice of judicial. tribunals. From the standpoint of fair name of 
the tribunals and also in the interest of the public they should be expected to give 
reasons when they set aside an order of an inferior tribunal. If tribunals could 
set aside the considered orders of subordinate tribunals without any reasons such 
a power may, in the hands of unscrupulous, and dishonest persons—I do not say 
that there are any such people in the tribunals we are now concerned with—turn 
out to be a potent weapon for corruption, manipulation and jobbery. Further if 


reasons for ah order are given, there will be less scopefor arbitrary or partial exercise 
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of powers and the order ex facie will indicate whether extraneous circumstances. 
were taken into consideration by the tribunal in passing the order. The public 
should not be deprived of this only safeguard unless the Legislature expressed. 
otherwise. I would therefore hold that the order of a tribunal exercising judicial 
functions should ex facis show reasons in a succinct form for setting aside the orders 
of the subordinate tribunals. To say that an order is illegal or improper or irre- 
gular is a mechanical repetition of the words in section 64-A and is not a judicial 
disposal of a revision petition. 


In the present case the latest order of the Government is only a mechanical 
repetition of the words in section 64-A of the Act. Itis not a judicial determination 
of the conditions laid down in section 64-A which entitles them to interfere with the 
order of the subordinate authorities. I have therefore no alternative but to quash 
the order of the Government. The respondents will pay costs of the petitioner. 
One set. Advocate’s fee Rs. 100. 


K.S. —— Order quashed . 
IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
Present :—MR. Justice PANCHAPAKESA AYYAR. 


Gadikota Siva Narayana Reddi .. Potitioner * 
v. 
Badepalli Nagasubbamma and another .. Respondents. 
Cınl Procedure Code (V of 1908), Order 9, rule 19—Gwuardian’s negligence io appear and defend on behalf 
of minor at trial— Sufficient cause" for nom-appearance. 


Tt cannot be said that their guardian’s negli to appear and defend on Echalf of tke minor 
defendants at the trial is not a “‘ sufficient cause” for non-appearance under Order g, iule 13, Civil 
Procedure Code. ‘The contention that law should make no discriminaton in favcur of mncrs is 
not acceptable. Nothing in the Constitution of India or Bharat bit at it. 


Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the District Munsif Court, Guddappah, in I.A. 
No. 786 of 1949, in O.S. No 229 of 1948. 


EK. Umamaheswaram and A. Subramanyam for Petitioner. 
_ Respondent not represented. 
The Gourt delivered the following 


UDGMENT.—I have perused the entire records and heard the learned counsel 
for the plaintiff—petitioner. Nobody appears for the respondents—defendants, 
two minor girls aged 15 and 13. The plaintiff had brought O.S. No. 229 of 1948 
against these minors for a declaration of his title to nine acres of land and recovery 
of possession of them from these minor girls represented by some guardian on record 
who absented himself on the date of trial with the consequence that an ex parte 
decree was passed against these minor girls. The lower Court removed the negli- 
gent guardian and appointed another guardian by name Bayya Reddi for them. 
Then, on an application, by this new guardian, Bayya Reddi, the maternal uncle 
of the D i the lower Court set aside the ex parte decree on terms as there 
was “some cient cause ” for the minors’ absence at the time of the hearing 
resulting in the ex paris decree against them, namely the negligence of the previous 
guardian. Hence this petition by the plaintiff. 

As the minors cannot appear in Court themselves, I cannot agree witb Mr. 
Umamaheswaram, that their guardian’s negligence to appear and defend on their 
behalf at the trial is not “ sufficient cause ” under Order 9, rule 18, Givil Procedure 
Code. The contention that the law should make no discrmination in favour of 
minors is not acceptable. It has, does, and will go on making suitable provisions 
for protecting the Gods, Trusts, Charities, widows, lunatics and minors, and it is 
no use calling it “ dicrimination.”” Nothing in the Constitution of India or Bharat 
hits at it. 





* C. R. P. No. 774 of 1950. 19th Julv, 1951. 
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It was then urged that the lower Gourt did. not take evidence before holding 
-the previous guardian to be guilty of negligence, and that the matter might be 

remanded to the lower Court, for taking evidence and giving a fresh finding. I see 

no force in this. Some things speak for themselves. The former guardian was 

removed by the lower Gourt far negligence, and a fresh guardian was appointed. So. 
there was an enquiry and a finding. When a man’s nose has been proved to have 

been cut already, there is no need to verify whether his nose is uncut | 


Mr. Umamaheswaram then relied on the ruling in Vaithilinga Naidu v. Devanat 
Ammal}, That ruling will not apply to the facts of this case as there the non-appear- 
ance of the next friend was bona fide and not due to culpable negligence, as here, 
and the minors were plaintiffs suing for a declaration that a Court sale was not 
binding on them, and not defendants in possession of properties claimed by another 
man like this plaintiff, to be his. 

It was finally urged that the minors could, after they attained m: jority, agilate 
the matter again and so the lower Court should not have set aside ihe ex decree 
even on terms. I cannot agree. Why should the minors be denied their present 
remedy and relegated to a future remedy ? Besides, they might, on being deprived 
of the suit pro by virtue of the ex parte decree an its execution even die of 
starvation before attain majority! The law will noi compel any person to 
adopt only one or two remedies, open to him. Nor will it act soullezsly like an- 

quake hitting saint and sinner alike. “ Impersonal ” means in law “ without 
attachment or partiality to either side”? and does not mean “ soullessly and unin- 
telligently like a stone ”. i 

This petition deserves to be and is hereby dismissed. 

K.S. À —— Petition dismissed- 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Jusriczk RacHava Rao. 


Vajjula Anantharaman .. Appellant * 
D 


Adapala Subba Reddi and another l Respondents. 


Damages—Injury caused to land by digging earth and making bricks out of it—Valus of the bricks—If 
to bs allowed. 
` Where damages have to be awarded to the owner of land in respect of the diggi g up of earth 
and making bricks out of it, the plaintiff would be entitled not only to the value of the site prejudi- 
cially affected, the eost of manuring and levellingit, but also to the net value of the bricks into which 
the earth has been converted. 
Appeal against the decree of the District Gourt, Nellore, in A.S. No. 505 of 1946 
dated 8th August, 1947, preferred against the decree of the Subordinate Judge’s 
Gourt, Nellore, in O.S. No. 119 of 1945. 


R. Ramamurthi Aiyar and P. $. Raghavarama Sastri for Appellant. 
C. A. Vaidyalingam and P. Ramachandra Reddi for Respondents. 


The Court delivered the following i i 

JupomENT.—The appellant in this second appeal was the plaintiff in the 
Original Court. This suit was for recovery of certain damages for an injunc- 
tion. The damages related to the value of the earth said to have been dug from 
this land by the first defendant with the connivance of the second defendant, a 
tenant of the plaintiff. The earth dug was converted into bricks and the injunction 
was to restrain the defendants from entering, removing or interfering with the 
brick kilns. The kilns are situated in an area of 10 cents in a larger area of 70 cents 
from out of which there was the digging of the earth. The trial Gourt held ihat 
the plaintiff was entitled in damages to a sum of Rs. 400. How that was arrived. 
ec 


1. (1947) 2 MLJ. 566. 
t 9, A. No. 2249 of 1947. oth March, 1951. 
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at by the trial Court was that Rs. 300 was considered by it to be the value of the 

removed, Rs. 50 was regarded by it as the expense to be incurred by the 
plaintiff for manuring of the plots which were dug out and another Rs. 50 was 
reckoned to be the ere for levelling up of the pits which were created in the 
process of digging of the earth. On appeal the learned District Judge added a 
sum of Rs. 284 more to the amount of damages. The District Judge did so for 
the reason that he considered that Rs. 150 instead of Rs. 50 was the proper charge 
for manuring and that a like sum was the proper charge for levelling. He also 
held that the plaintiff was entitled to the value of the crops that he would have 
been able to realise from out of the lands in question for the years 1945-46 and 1946- 
47. The value of the crops according to the estimate of the learned Judge was 
Rs. 84. Both the Courts below refused the relief of injunction. 


In second appeal the point urged is that Rs. 684 is insufficient damages. It is 
said that that is so, because in addition to the Rs. 684 the plaintiff is entitled in 
Jaw to the value of the bricks themselves into which the earth was actually converted. 
It was apparently considered by the Courts below that no claim for the value of 
the bricks should be allowed to be made when the value of the carth which was 
removed was itself being granted to the plaintiff. This, it is contended by the 
learned counsel, is wrong because the injunction that was asked for in the plaint 
proceeded on the basis that the property into which the earth became converted 
was really that of the plaintiff. It is urged that where a wrong-doer has actually 
converted earth removed from the plaintiff’s land into something else, the value 
of that something else is really what bas to be taken into account by the Court for 
assessment of damages. 


In support of this contention reliance is placed by Mr. Ramamurthi Aiyar, 
for the appellant, on a decision of the Calcutta High Court reported in Carrit Moran 
X Co. v. Manmathanath Mukherji1. It is also urged by the learned Counsel that 
the District Judge was wrong in supposing that the trial Court had out of the Rs. 400 
ted by it, put down Rs. 300 as for value of the earth removed. The trial 
ourt in took into account the value of the whole property as with reference 
to the purchase price paid by the plaintiff in the year 1924 and roughly held the 
70 cents, which, according to it became useless for the plaintiff after the digging 
of pits in it by the first defendant, to be worth about Rs. 300. Mr. Ramamurthi 
Aiyar says that the test adopted by the trial Court is wrong. 


The Calcutta case relied upon by the learned advocate for the appellant was 
one in which tea leaves were converted by a wrong-doer who had plucked them 
from out of the estate of the owner into tea dust. “On the question of conversion, 
‘Chief Justice Derbyshire who delivered the leading judgment of the Gourt observes 
thus at page 296 of the report : : 


_ “Shyam was far removed from the position of the defendant in Wood v. Moorswood*, where in an 
action for trover for coal wrongfully got and raised, Parke B. directed the jury that if the defendant 
was not guilty of fraud or negligence but had acted fairly and honesty ini the full belief that he had 
a right to do what he did, they might give the defendant credit for the cost of raising the coal—which 
the jury did.” 

Then at page 297 the learned Chief Justice observes : 

“t Be that as it may, it seems to me that the matter is concluded by 2 pronouncement of Lord 
Sankey, L.C., in Banco de Portugal v. Watsrlow and Sons, Lid.®: It’ was sunilarly stated by Lord 
Blackburn in the House of Lords in Livingstons v. Coal Co.4, in these words: ‘Where any 
injury is to be com ted by in settling the sum of money to be given for reparation of 
daciages you houla a dearly i ose le get at that sum of mon which will put the party who has 
been injured, or who has , in the same position as he would a SAE ic hal acteustaincd 


the wrong for which he is now getting his compensation or reparation’. There is no doubt as to 
the law.’ 


In applying the legal principles thus enunciated by the learned Chief Justice to the 
case on hand we have to bear in mind the concurrent finding of both the Courts 





L LLR. (1941) 1 Cal. 285. g. NRA A.C. 452, 475- 
2. (1841) 3 QB. 440: 114 ER. 575. 4 (1880) 5 A.C. 25, 39. 
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that the first defendant in this case acted without fraud or negligence, and quite 
fairly and honestly. Then in regard to the sum of Rs. goo fixed by the trial Court 
as representing the velue of the site which has been prejudicially affected by the 
digging of pits, but which the learned trial Judge has wrongly supposed to be ihe 
value of the earth removed, the true position is that it really represents the value 
of the site prejudicially affected ; and that position I accept. But in addition 
to that, there must also go to the plaintiff the value of the bricks into which the 
earth has been conv . The net value of the bricks, that is to say, the figure 
to be arrived at after deducting the making charges incurred by the first defendant 
according to the finding of the lower appellate Court, is a sum of Rs. 300. There 
is no reason why in the circumstances this sum of Rs. 300 should not be added 
to the sum of Rs. 684 granted by the lower appellate Gourt even on the assumption 
of bona fides about the conduct of the first defendant. This will mean a sum of 
Rs. 984 which the plaintiff is entitled to get ; but then it is urged by Mr. Rama- 
murthi Aiyar that it is impossible to believe that on an investment of Rs. 4,000 
or so over the brick-making there should have been only a net profit of Rs. 300 
realised by the defendant. This looks quite a reasonable argument although the 
point is one of fact on which the lower appellate Court has recorded its own finding. 
On the whole, it seems to me that the interests of justice will be properly met by 
fixing a sum of Rs. 1,000 for damages to the plaintiff on all heads put together. 


I vary the decision of the lower appellate Gourt by directing the substitution 
of Rs. 1,000 for the sum of Rs. 684. The plaintiff will be entitled to his proportionate 
costs right through in all the three Courts without any liability to pay costs to the 
first defendant. The memorandum of cross-objections is not pressed and is 
therefore dismissed, but without costs. No leave. 


Y.S. ee Decision varied. 
IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 


PRESENT :—MrR. Justiog PANGHAPAKESA AYYAR. 


The Public Prosecutor .. Petitioner* 
0 


Ponnu Kudumban and others .. Respondents. 

Criminal trial—Approosr—Order transferring of s from one jail to another in the absence of 
evidence to show that the police ars likely to get at them uefi uence thean—Legality. 

District Magistrates and others have undoubted power to order approvers to be confined ina 
central jail if that course is inevitable and is necemitated by the police getting at the approvers in 
other jails and the impossibility of preventing that. Where there is absolutely no materials from 
which it could be inferred that the police were exercising any unwholesome mffuence on the appro- 
yers lodged in a sub-jail, they could not be ordered to be transferred to some other sub-jail or the 
central jail on the ground of the mere ility of the police getting at the approvers. A person 
kept in a sub-jail is in judicial custody not in police custody. 

Petition under sections 435 and 439, Criminal Procedure Gode, 1898, praying 
that the High Court will be pleased to revise the order of the District Magistrate’s 
Court, Tirunelveli, dated 15th February, 1951, in Crl. R. P. No. 1 of 1951 in 
R. G. No. 4 of 1950. 


The Public Prosecutor (V. T. Rangaswamt Atayngar) in person. 

Messrs. Row and Reddi for Respondents, 

The Court made the following 

OrveR.—This is a revision case by the Madras State to revise the orders 
of the District Magistrate, Tirunelveli, dated 16th January, 1951 and 15th February, 
IQ51. 

The facts are briefly these. The accused in R. G. No. 4 of 1950 filed a petition 
before the District Magistrate of Tirunelveli for transferring the four approvers 





* Cr. R. C. No. 193 of 1951. 26th April, 1951. 
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in that case from the sub-jail, Tuticorin, to either the sub-jail, Kokkarakulam, or 
to any central jail. R.G. No. 4 of 1950 is a big conspiracy case involving some 97 
accused. The main evidence in the case is going to be that of these four approvers. 
The accused apprehended that if these approvers were lodged in the sub-jail, 
Tuticorin, which is located in the same building as the police station of Tuticorin 
and is guarded by a police guard, the approvers might be influenced by the police 
guard or other police officers to give a story unfavourable to the , and 
so prayed that the approvers might be removed to the central jail beyond all 
reach of police influence, and in sole control of the jail authorities. The learned 
District Magistrate found, in his order dated 16th January, 1951, that there were 
absolutely no materials from which it could be inferred that the police were exercising 
any unwholesome influence on the approvers lodged in Tuticorin sub-jail, and 
also found that the approvers were only in judicial custody in Tuticorin sub-jail. 
But he thought that tf was possible to argue that the police, if inclined that way, 
could get at the approvers and advise and persuade pes to give evidence against 
the accused. So he considered it advisable to have these approvers transferred 
from the Tuticorin sub-jail and detained in the Kokkarakulam sub-jail or in any 
central jail according to the convenience of the jail authorities, making provision 
also for communists not to get at and persuade the approvers to give evidence the 
other way, and ordered accordingly. The Public Prosecutor, Tirunelveli, put 
in Cr. R.E. No. 1 of 1951 in R. G. No. 4 of 1950 for revising, vacating and cancelling 
the order dated 16th January, 1951. The learned District Magistrate, by his 
order dated 15th February, 1951, found that he had no jurisdiction to revise, 
vacate or cancel his own order dated 16th January, 1951, and found further that, 
even if he had jurisdiction, he would not have ee vacated and cancelled the 
prior order, as sufficient reason was not shown for doing so. Hence this revision 
case here. 


I have perused the relevant records and heard the learned Public Prosecutor 
for the State and the learned counsel for the accused. The position tn law is clear. 
A sub-jail is in the custody of a Sub-Magistrate, a judicial officer, who is the sub- 
jail y under. the rules, and any person kept in a sub-jail is in judicial custody, 
and not in police custody. No doubt, there will be a police guard for the sub-jail- 
But the polica are not in control of the sub-jatl. The Sub-Magistrate is in control. 
The mere fact that police constables are guarding the sub-jail means little. So 
also that it is located in the same compound as the police station. Often, judicial 
officers and Courts have police constables for guard duty. Even in the High 
Court sessions, constables come and guard the accused persons. Daily, constables 
are in attendance in the High Court compound to preserve order, regulate 
traffic, etc. Even in the most democratic conditions this is inevitable. No 
country can do without the police or the army for at least a hundred years to come. 
Nor do I see any harm in the police guards, escorts, etc. If the police guard, 
or other police officers talk to the approvers about the case, or tutor them, thai isa 
different matter. That is not the case here. Nor have the approvers complained 
of ill-treatment, threat, questioning, coaching or tutoring. Any complaint of 
misbehaviour by the police in this matter may be brought to the notice of the 
Sub-Magistrate Pet lee officer) who will doubtless take prompt action. To say 
that he will he afraid of the police guard is incredible, as, even in the wildest 
democracy, the dog wags the tail, and not the tail the dog. But, if it is proved 
that the Sub-Magistrate is really afraid to do his duty, from pusilanimous fear 
of the police, that may be alleged and proved before the proper authorities. I see 
no reason to transfer the approvers to a central jail on any such unproved and 
theoretical apprehension, as it will undoubtedly entail, unnecessary waste of 
public time, money and energy. Doubtless, the District Magistrate and other 
authorities will have the power to order the transferof approvers to a central jail, 
even at the cost of public time, money and energy if it is really proved that the 
approvers are being tutored or influenced by the police officers acting as guard 
in that sub-jail, and if it is impossible to prevent this kind of thing even by trans- 
ferring the approvers to another sub-jail. One should not confess defeat before 
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trying the matter out, and I am not hopeless about sub-jail officers and Sub-Magis- 
trates ensuring that approvers are free fram such police persuasion or coercion in 
any sub-jails under their control, As the learned District Magistrate has not 
stated that there was any such attempt by the police guard or other police officers 
to influence the approvers, and, indeed, says, that there were absolutely no materials 
from which it could be inferred that the police were exercising any unwholesome 
influence on the approvers, it is clear to me that his order directing the tranafer 
of the approvers to a central jail or to Kokkarakulam sub-jail, which is, I under- 
stand from the learned Public Prosecutor, congested and has no cells to spare for 
lodging these people, is incorrect, especially as it is hedged about with somewhat 
unworkable directions, like keeping the accused free from communists’ influence also. 
The learned District Magistrate seems to have been obsessed by theoretical fears 
of the police, on the one side, against the accused, and of the communists, on the 
other side, for the accused, and, so, has passed a somewhat unworkable order in 
an attempt to steer clear of the scylla and the charybdis. 


A far casier course is indicated in this case to solve all difficulties. The Tuti- 
corin sub-jail is too distant and too inconvenient for lodging these approvers, and 
the enquiry commences at Tinnevelly on goth April, 1951. The learned Public 
Prosecutor admits that Snvatkuntan subjail is only 14 miles from Tirunelveli. 
It is thus much nearer, and has got ample accommodation for these approvers, 
and these approvers can be kept there under the sole charge and custody of a non- 
police warder and guard, the sub-jail officer of that jail getting, if necessary, non- 
police warder and rd for that purpose. So these four approvers are directed 
to be kept in Sapna sub-jail, in two separate cells, under the sole control and 
custody of a non-police warder and guard, and the sub-jail officer, Srivaikuntam, 
sub-jai], is directed to pay his personal attention to this matter and see that no 
police officers ever get at the approvers or try to persuade them to depose against 
the accused. J understand from the learned Public Prosecutor that the enquiry 
by a Special First Class Magistrate is to begin on the goth April positively at Tiru- 
nelveli. So, Srivaikuntam sub-jail will suit len ly and all the four approvers 
will be transferred to it at once, and kept there as directed above. The learned 
counsel for the accused also agree to this. Of course for the purpose of escorting 
the approvers to Court, reserve constables or other constables may be used, as 
is usual even in the High Court, but except for this, and for the necessary guard 
duty in Gourt, the police should have nothing to do with these approvers. 


I may add finally, that it is very difficult to lay down a hard and fast rule 
regarding such matters applicable to all cases. Each case has to be dealt with 
on its own merits, in order to see that justice is not only done but.appears to one 
and all to be done. District Magistrates and others will have undoubted power to 
order approvers to be confined in a central jail if that course is inevitable and is 
necessitated by the police getting at the approvers in other jails, and the impossi- 
bility of preventing that. , But till such a state of things arises there is no need to 
waste public time, money and energy unnecessarily on any such general deten- 
tion of approvers in central jails alone. 


V. S. —— Ordsred accordingly. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :—Mnr. Justice GovinDA MENON AND MR. Justice RAMASWAMI. 


Sagili Solomon .. Appellant.* 


Criminal Procedure Code (V of 1898), section 342— Questioning of arcused—Ccmpliance with requtromints 
of law. 

The mere fact that the accused is asked whether he wishes to say anything more in addition to 
what he had stated in the Committing Court is not sufficient compliance with the requirements of 
section 342, Criminal Procedure Code. The fact that there was a complete and full questioning 
of the accused in the Committal Court is not sufficient because it is obligatory upon the Sessions Judge 
to put the evidence agaiay the accused io him and eLa aniwem from: Hin, 








* Cr. A. No. 894 of 1950. agrd July, 1951. 
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Appeal against the order of the Gourt of Session, Guddappah division in C.C. 
No. 28 of 1950. 


O. Chinnappa Reddi and P. Ramakrishnan for Appellant. 
The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State. 


The Judgment of the Gourt was delivered by 

Govinda Menon, 7.—It has been repeatedly held, not only by their Lordships 
of the Privy Council, but also by this Court that the omission to strictly comply 
with the terms of section 342, Criminal Procedure Code, vitiates the trial. In 
Dwaraknath Varma v. Ths King-Emperor!, the Privy Council held that section 342, 
Griminal Procedure Code, ought to be strictly followed.. This decision has been 
followed in Sangama Naicker, In re*. 


In page 20 of the printed papers we find the questions put to the accused under 
section 342, Criminal Procedure Code, as follows: 

Q : Tho statement made by you in the Committing Court is read out to you now, Isit the 
one made by you and is it correct ? 

A: Yea, it 1s correct (marked as Exhibit P-16). 

Q: D> you wish to say anything more in addition to that statement ? 

A : Nothing. 

Q : Are there witnesses on your behalf? 

A: No. 
We do not find any question put by the learned Judge asking the accused to explain: 
the circumstances that have been proved against him. In our opinion, the mere 
fact that the accused is asked whether he wishes to say anything more in addition 
to what he has stated in the Committing Court is not sufficient. The learned 
Public Prosecutor invites our aitention to the fact that in the Committal Court 
there has been a complete and full questioning of the accused, but that in our 
opinion is not sufficient because it is obligatory upon the Sessions Judge to put 
- the evidence against the accused to him and elicit answers from him. Therefore, 
we are of opinion that the trial is vitiated by this circumstance. 

The conviction and sentence are set aside and the accused will be retried by 
the present Sessions Judge of Guddappah. i 


V. S. a Petition allowed. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


e PRESENT :—MRr. Justice SATYANARAYANA RAO AND MR. JustTICE VBWANATHA. 
ASTRI. 
Rao Bahadur Revula Subba Rao and another .- Applicants* 
U. 
Commissioner of Income-tax, Madras Se Respondent. l 
Income-tax Act (XI of 1922), section 59—Rules under—Rules 2 and 6—Valıdity and scope. 


Per Vinvanatha Sastr1, F. (whose view is to prevail, Satpenar Reo, J., contra).— Rules 2 and 6 
of the rules framed under section 49 of the Income-tax Act preclude an authorised agent of a partner 


from gning an application on his behalf for the registration ofa firm or for the renewal ofa certfi- 
cate of registration and these rules are iat vires rule-making authority. 
Gases referred to the High Court by the Income-tax Appellate Tribunal 


under sections 66 (1) ‘and 66 (2) of the Indian Income-tax Act AAT of 1922) as- 
amended by section 92 of the Income-tax (Amendment) Act I of 1939) in 
66 R. A. Nos. 290 and 289 (Madras) of 1947-1948 on its file. 





1. (1933) 64 MLL.J. 466 (P.C.). . g. (1936) 1.L.R. 59 Mad. 622. 
* Case Referred Nos. 32 of 1948 and 91 of 1950. - 28th March, 1951. 
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K. Bhimasankaram for Applicants. 
C. $. Rama Rao Sahib for Respondent. 
The Gourt delivered the following l 
JUDGMENTS : Satyanarayana Rao, F.—In Referred Cases Nos..32 of 1948 and gr 
of 1950 the Appellate Tribunal referred to the decision of this Gourt two questions : 
(1) Whether the word “personally ”? ın rule 6 of the Income-tax rules, as framed under 


section 49 of the Income-tax Act, would exclude a duly authorised agent of a partner from signing 
an application on behalf of the partner under section 26-A of the Income-tax Act? 


(2) If the answer to the above question is in the affirmative, whether rules 2 and 6 are not 
ulira vires the rule-making authority ? 

The reference in both the cases arises out of the same facts and relates to 
the validity of the order made by the Income-tax authorities refusing the appli- 
cation of the assessee firm for renewal of registration of the firm under section 26-A 
of the Income-tax Act. The applications were made in different years and were 
refused. Hence these references. 


The assessee firm consisted of two partners, Rao Bahadur Revula Subba 
Rao and Hariprasada Rao, Chirala, who are brothers. The partnership was 
formed under a deed of partnership of the roth February, 1941. Prior to that, 
Subba Rao was carrying on business as sole proprietor and he later took in his 
brother as a partner. On ist July, 1940, he executed a general power-of-attorney 
in favour of Hariprasada Rao as he then intended to go ona pilgrimage. The 
power-of-attorney authorised Hariprasada Rao, tnter alta 

“ to carry on my husiness, viz., Burmah Shell] at Chirala, Bexwada, Guntur and ChilakaJur- 
pet, Parry & Co. ) Agency, etc., and other Din esses to conduct and manage the affairs 
of all of my movable and immovable ies, including buying and selling thereof, to collect the 
outstandings and pay liabilities of the id businesses to sign on my bebe? vakale 
petitions and plaints for filing suits against the defaulting debtors, to sign and present on my behalf 
all papers to be filed in Courts in connection with suits pending at present......., to sign and 
file on my behalf all papers to be filed by me in any of the Courts and offices. ...... to carry 
and conduct on my behalf all my businesses and other affairs.” 


After the formation of the partnership, however, Subba Rao left the place 
on a long pilgrimage. The partnership was registered in the first instance on 
2gth {ay 1946, and applications for renewal of the registration were made there- 
after by Hariprasada Rao both in his individual capacity as well as in his capacity 
as the power-of-attorney agent of his brother. The applications were rejected 
by the Income-tax Officer on the ground that all the partners did not sign personally 
the renewal applications as required by rule 6 of the Income-tax Rules. 


The question whether the word “personally” occurring in rule 6 of the 
Income-tax Rules precluded the power-of-attorney agent from signing on behalf’ 
of the partner an application for renewal of registration of the firm under section 26-A 
of the Act came up for consideration with reference to this very assessee firm on 
a prior occasion on a reference to the High Court by the Income-tax Appellate 
Tribunal under section 66 (1) of the Income-tax Act, 1922, as amended by later 
Acts. The point then considered and the question referred was restricted to the- 
interpretation of the word “personally” occurring in rule 6 of the Income-tax 
Rules. The question was answered against the assessee on the ground that the- 
word “personally” used in rule 6 necessarily excluded acting by an authorised 
agent and that the special provision in the rule overrides the provision in section 2 
of the Powers-of-Attorney Act, 1882 (Act VII of 1882). An attempt was made 
then to raise the question that rules 2 and 6 were ulira vires the rule-making 
authority, viz., the Central Board of Revenue; but as that question was not 
referred to the High Court, this Court declined to express any opinion on it. ‘The 
same ‘assessec, therefore, raised now in this reference the question which this Court 
on that occasion declined to consider and answer. The decision of the Hi 
Gourt is Commissionsr of Incoms-tax, Madras v. Subba Raol. Sub-section .(2) of 
section 26-A of the Indian Income-tax Act, 1922, provides that 
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“the application shall be made by such person or persons, and at such times and shalt contain 
such particulars and shall be in such form, and be verified in such manner as may be prescnbed ; 
and it shall be dealt with by the Income-tax Officer in such manner as may be prescribed.” 


Section 59 of the Act empowers the Central Board of Revenue, subject to the 
control of the Central Government, to make rules for carrying out the purposes 
of the Act and for the ascertainment and determination of any class of income. 
Sub-section (2) of that section enacts : 

‘Without prejudice to the generality of the foregoing power, such rules may— 
+ * + + + 
(s) provide for any matter which by this Act is to be prescribed.” 

Section 2 (10) defines the word “ prescribed °? as meaning “ prescribed by 
rules made under this Act.” Sub-section (2) of section 26-A, it will be seen, . 
empowers the rule-making authority to prescribe by rules the conditions to be 
complied with for making an application under section 26-A of the Act. In 
_ pursuance of the authority vested under section 59 of the Act, the Central Board of 
Revenue made among others two rules in that behalf, viz., rules 2 and 6. Rule 2 
provides that 

“ any firm constituted under an Instrument of Partnership spucifying the individual shares of 
the partners may, unde: the provisions of section 26-A of the Indian Income-tax Act, 1922, (herein- 


after in these rules referred to as the Act), register with the Income-tax Officer the particulars con- 
tained in the said Instrument on application made in this behalf. 


Such apphceation shall be signed by all the partners (not being minors) perconally a... .” 


Rule 6 states : 

“ Any firm to whom a certificate of registration has been granted under rule 4 may apply to 
the Income-tax Officer to have the certificate of registration renewed for a su uent year. Such 
application shall Se personally by all the paitmers (not being minors) of the firm, or where 
the application is made after dissolution of the firm, by oe (not being minors), who were 
partners in the firm immediately before dissolution and by the legal representative of any such per- 
son who is deceased, and accompanied by a certificate in the form set out below. The application 
shall be made within the time and subject to the conditions, if any, which are specified in clause (e), ` 
clause (b), clause (c), clause (d) or clause (e) as the case may be, of rule 2.” 

It prescribes also the form in which an application for renewal of registration 
of a firm under section 26-A of the Act is to be made. The Powers-of-Attorney 
Act was enacted for the purpose of amending the law relating to powers-of-attorney 
and came into force on ist May, 1882. Section 2 of the Act provides: 

‘The donee of a power-of-attorney may, if he thinks fit, execute or do any assurance, instru- 
ment or thing in and with his own name and signature, and his own seal, where sealing is required, 
by the authority of the donor of the power ; and every assurance, instrument and thing s0 executed 
and done, shall be as effectual in law as if it had been executed or done by the donee of the power 
in the name, and with the signature and seal, of the donor thereof. 

This section applies to powers-of-attorncy created by instruments executed either before or after 
this Act comes into force.” 

Section 3 validates payments made under a power-of-attorney by an agent 
without notice of the death of the donor of the power. Section 5 relates to powers- 
of-attorney of married woman and enables her to appoint an attorney on her be- 
half for the purpose of executing any non-testamentary instrument or doing any 
other act which she might herself execute or do. The power to appoint an agent 
is conferred upon a person who has attained the age of majority by section 183 
of the Indian Contract Act, 1872. Section 2 of the Powers-of-Attorney Act re- 
cognises and confers upon the donee of a power-of-attorney power to execute or 
do any assurance, instrument or thing in and with his own name and signature 
by virtue of the authority of the donor of the power and the effect of such execu- 
tion is to make such execution and the act done in exercise of the power as effectual 
ini law as if it was executed or done by the donor himself. The section proceeds 
on the assumption that the donor is a person who is competent under law.to act 
through an agent. If the substantive law prohibits by a specific provision or other~ 
wise a person from acting through an agent in any particular matter, section 2 
of the Powers-of-Attorney Act does not validate such acts by the agent and does 
not treat them as the acts of the principal. The validity of the act in question is 
a matter to be determined entirely by the substantive law relating to theparticular 
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matter. All that section 2 intends to lay down is that in-matters in which the 
law permits a principal to act through an agent, an execution of an instrument 
or the doing of any act on behalf of a principal by an agent duly authorised under 
a power-of-attorncy is as effective in law as if the principal himself executed the 
instrument or did the act. 


Section 59 of the Income-tax Act confers on the Central Board of Revenue 
the power to make rules within the limits prescribed by the section in order'to carry 
out the purposes of the Act and for the ascertainment and determination of any 
class of-income. In respect of matters on which it is open to the authority concer- 
ned to provide by rules if rules are made under the section they should be published 
in the official gazette and thereupon the rules will have effect as if enacted in the 
Act; in other words the rules will be read as part of the main provisions of the 
Act itself. Sections 20 to 24 of the General Clauses Act, 1897 (Act X of 1897) 
lay down certain provisions relating to orders, rules, etc., made under various 
enactments. These provisions confer power upon the rule-making authority to 
add, to amend or vary or even rescind such rules and also for the procedure for 
he publication of the rules framed under the various Acts. 


The grounds by Mr. Bhimasankaran, learned advocate for the assessec, 
is that rules 2 and 6 are wliva vires the rule-making authority as the power conferred 
on it by section 59 of the Act does not extend the scope of that power so as to abro- 
gate or alter or affect other statutory provisions. A rule-making power, accord- 
ing to him, must always be exercised within the limits laid down by law but so as 
not to efitrench upon other enactments, A power to make rules is in the nature 
of a subordinate legislation and does not stand on the same footing as the power of 
the Legislature to enact laws so as to affect other statutory provisions. He does 
not dispute the power of the Legislature to delegate a power to make rules for the 
purpose of effectuating the objects of the Act. It is a common feature of modern 
legislative enactments to lay down in the sections of the Act, the principles and the 
policy of the Legislature leaving out details to be filled in and worked out by 
regulations or rules made either by the executive government or by some other 
authority. This kind of legislation is described very often as subordinate legislation 
and is justified on the ground that the Legislature has neither the time nor the 
material to consider and enact rules relating to various details as they may not be 
acquainted fully with the facts and circumstances relating to the subject-matter and 
may have no time even to consider such details. In my judgment in Kalyanam 
Vesrabhadrayya, In rel, I have adverted to this form of legislation and attempted 
to draw the line of demarcation between a legislative power, which cannot be 
de legated and a non-legislative power, though it cannot be said that it is always 
easy to fix the boundary between the two. However, as there is no dispute 
regarding the validity of the delegation it does not require further consideration. 


The short point, therefore, is whether a subordinate legislative power of this 
nature can be exercised so as to alter or affect or abrogate a legislative provision 
in other statutes. If such a power is recognised, it would lead to very serious and 
perhaps disastrous consequences. An executive government or some other autho- 
rity upon whom the power of making rules is conferred may under the guise of 
the exercise of such a power repeal or affect or alter the provisions of any other 
statute. In other words, it would claim to exercise not a power of-subordinate 
legislation which is really non-legislative in character but clothe itself with a power 
to legislate which legitimately and under the Constitution belongs to the Legislature 
and to no other authority. If, for example, by virtue of the exercise of this power 
provisions of the Contract Act or Sale of Goods Act or Partnership Act are attempted 
to be altered by the rule-making authority, it would undoubtedly be the exercise 
of a legislative power and cannot be upheld. 


The very essence of subordinate legislation of the description now under 
consideration is that the body of the Act has laid down the general provisions 
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and the policy of the Legislature leaving out the details of the provisions of the 
Act to be carried out by the rule-making authority by making rules. The rule- 
making authority can only make rules with a view to effectuate the object of the 
Act and if the islature in its wisdom did not think it fit to modify any of the 
statutory provisions relating to other branches of law, the subordinate legislative 
authority cannot claim to exercise such power. It would be contrary to the 
very spirit and the basis of subordinate legislation to recognise a power of that 
kind. This limitation on the rule-making power is recognised both in England 
ae in America, Maxwell on Interpretation of Statutes, gth edition, at page 302, 
ys: 

“Rules and by-laws made under statutory powers enforceable by penalties are construed like 
other provisions encroaching on the ordinary rights of ns. They must, on pam of invalidity 
be elcar and definite and free from!ambiguity, and should not make unlawful things that are other- 
wise innocent. They must not be in excess of the statutory power authorising them, sor repugnant 
fo that statuts or to the general principles of law. If the subject 1s deprived of his right to resort to the 
Courts of law of his country, it must be by express enactment and not by by-law.” (The italics 

Craies on Statute Law at page 272 enumerates five main grounds on which 
by-laws may be treated as ultra vires :— 


_ (a) That they are not made, sanctioned and published in the manner pres- 
cribed by the statute which authorises the making. 


(b) That they are repugnant to the laws of England. 

(c) That they are repugnant to the statute under which they are made. 
(d) That they are uncertain. 

(¢) That they are unreasonable. 


He also recognises, like Maxwell, that rules and by-laws: should not be repug- 
nant to the laws of England and should not be repugnant to the statute under 
which they are made. There is a further requirement with reference to the 
invalidity of by-laws made by public bodies in exercise of statutory powers such 
as municipalities, local boards, etc., mz., that the by-laws should not be unreasonable 
but such a restriction is not recognised in the case of rules framed by virtue of 
a statutory power by an authority on whom such a power is conferred by the 
statute. Or the cases cited by Maxwell at page 308 in footnote (n) most of them 
seem to relate to by-laws made by public bodies and are not therefore of much 
assistance. The decision cited by him in footnote (e), Paul, Lid. v. The Wheat Com- 
mission! is of assistance. In that case, the Wheat Act of 1932 empowered by 
section 5, sub-section (i), the Wheat Commission to make by-laws for giving effect 
to the provisions of the Act and sub-section (ii) of that section inter alia empowered 
the Wheat Commission. to make by-laws for the final determination by arbitration 
of disputes arising as to such matters as may be specified in the by-laws, The 
Wheat Commission, the authority making the by-laws in exercise of the power 
therein contained, made a by-law providing that any dispute arising between 
the Wheat Commission and any other person as to whether any substance is flour 
shall be referred to arbitration and that the decision of the referee as to the 
matter in dispute shall be final and conclusive. The application of the Arbitration 
Act, 1889, was also excluded. ‘The validity of the by-law made by the Wheat 
Commission in the matter of arbitration was the subject-matter of consideration 
by the House of Lords who held the by-law to be ultra vires the rule -making autho- 
rity as it has the effect of ousting the jurisdiction of the Court. At page 154, 
Lord Macmillan in his speech observes :— . 

“The Arbitration Act is a statute of | aia ee and it confers a valuable and impor- 
tant right of resort to the Courts of law. To exclude its operation from an arbitration is to deprive 


the parties to the arbitration of the rights which the Act conftrs. When a public general statute 
provides for the reference of disputes to arbitration it is to be presumed that it intends them to be 
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referred to arbitration in accordance with the general law as to arbitrations, with all attendant ts 
“which the eral law confers. I do not think that when Parliament enacts by onc statute that 
disputes under it are to be referred to arbitration it can be presumed to have empowered by implica- 
tion the abrogation of another statute which it has enacted for the conduct of arbitrations. Rather > 
the contrary. If this is intended, express words to that effect are in my opinion essential, and there 

are here no such express words. 


I am accordingly of opinion that the Wheat Commission exceeded their powers when they made 
a by-law that every depute as to whether any substance is flour should be determined by an arbitra- 
tion to which the Arbitration Act should not apply. I have only to add that the by-law must, in 
my opinion, be condemned as a whole and that it cannot be solved by the excision of the objectiona- 
ble provision, which is not a severable but a vital part of the by-law.” 


Crawford on Statutory Construction deals at page 29, paragraph 17, with 
the power to promulgate rules and regulations under a statutory power. He 
states as follows :— 


“ The Legislature can, as we have already indicated, under certain circumstances, a a to 
executive officers and administrative boards, the authority to adopt and promulgate and 
regulations. Before such a delegation is lawful, however, the Legislature must declare the policy of 
the law and fix the legal principles which are to control in given cases ; that is, a definite or primary 
standard must be provided to guide those empowered to execute the law. So long as a policy is 
laid down and a proper standard established by statute, there is no unconstitutional delegation of 
legislative power when the islature leaves to selected instrumentalities, the duty of making subordi- 
nate rules, within the prescri limits, even though there is conferred upon the officcr or board a 
large measure of discretion. As can be readily seen, there is a distinction between the delegation of 
power to make a law and the conferring of an authority or discretion to be exercised under and in 

ce of the law as the power to make law necessarily involves a discretion as to what it shall 


The authority to make rules and regulations in order to carry out an express legislative & 
or to effect the operation and enforcement of a law, is not a power exclusively legislative in 
but is rather administrative in its nature. The rules and tions adopted and promulgated, 
however, must not suboert nor be contrary to existing statutes.’” (Italics are mine.) 


z (a 
These principles stated by him in the aforesaid paragraph are in consonance 
with the principles recognised in England and are not. in any: manner affected 
by the consideration that, under the American Gonstitution, the executive, judicial 
and legislative functions are more or less in the nature of watertight compartments. 


The Supreme Court in the recent decision in Commissioner of Agricultural Income- 
tax v. Sri Keshab Chandra Mandal’ considered the question of the validity of a sig- 
nature by an agent of the assessee in the form of a return of an individual assessee 
under the al Agricultural Income-tax Act of 1944. The common law rule in 
The Queen v. Justices of Kent*, that 

“where a authorises another to sign for him, the signature of the person so signing is 
the signature of the person authorising it; nevertheless, there may be cases in which a statute 
may require personal signature ” 
was considered by the Supreme Court. After an elaborate examination of the 
Act and the decisions, English and Indian, bearing on the question to what extent 
it is permissible for a person to act through an agent in the matter of signing on 
his behalf, at page 580, Das, J., states his conclusion in these words :— 

c In all these cases the common law rule was not applied, evidently because the particular sta- 
tutes were held to indicate that the intention was toexclude thatrule. This intention was gathered 
from the use of the word ‘ himself’ or ‘ by him’ or ‘under his hand’ or ‘personally’. It is need- , 
less to say that such an intention may also be gathered from the nature of the particular statute or, 
inferred kom the different provisions of the statute and the rules framed thereunder. As 
stated, there are many indications in the Bengal Agricultural Income-tax Act, 1944, and the rules 
made thereunder evidencing an intention to exclude the common law rule in the matter of the signa- 
ture of the asscssec, appellant or applicant on the return, appeal or application.” 

The decision in Commissioner of Incoms-tax v. Subba Rao? was also noticed..: 
The question whether a rule-making authority could abrogate by a rule made in 
pursuance of that authority the statute law or a common law rule did not arise 
directly for consideration before their Lordships. The examination of the pro- 
visions of the statute itself in that case disclosed an intention on the part of the Legis”. 
Idture to exclude the intention of treating the signature of an agent as equivalent 





S.C.J. 8 I.T.R. 569 (S.C.). i 99231 
a. (Bes) LR. SB. gos e 167. ii oa a a ee 


430 l THE MADRAS LAW JOURNAL REPORTS, [1951 


to the signature of the principal and the rule was in contonance with that intention, 
It was, therefore, not necessary for the Supreme Court to consider the question 
where the Act does not so indicate whether under a rule-making power a rule could 
be made so as to affect a statutory provision as under the Powers-of-Attorney Act. 
Though the decision in Commissionsr of Incoms-tax, Madras v. Subba Rao! was referred 
to, the effect of the rules on the provisions of that Act was not considered and no 
contention seems to have been raised based on the Powers~of-Attorney Act. Im- 
pliedly, however, the decision—it has been pressed before us and we are inclined 
to agree with that view, though we express no final opinion on the point—lays 
down that it is permissible to abrogate the common law rule. It is, however, 
not an express decision on that question even. But so far as statutory law is con- 
cerned; it is not an authority for holding that a rule-making authority under the 
Income-tax Act or any other Act has the power to alter statute law. Rule 6 by 
a word “ personally’? excludes the right to appoint an agent, a power 
co by the Contract Act, and to sign through a power-of-attorney agent as 
recognised by the Powers-of-Attorney Act. The rule which has such a far reaching 
effect cannot be upheld. For these reasons, I think that rules 2 and 6 of the Income- 
tax Rules are ulira vires the rule-making authority and cannot be enforced. The 
result may be as pointed out by Sri Rama Rao Sahib, learned counsel for the Gom- 
missioner of Income-tax, inconvenient from the point of view of the Income-tax 
Department ; but this defect can be rectified by enacting a provision in section 26-A 
itself that the application must be signed personally by the partner himself and 
not by an agent. 


None of the provisions in the Act so far as I am able to see—and my attention 
was not drawn to any—by implication excludes the power of a person to act through 
an agent. Section 26-A does not by implication exclude the power to sign through 
duly constituted power-of-attorney agent. It does not restrict the ing of an- 
application to a partner or partners only but it would be open under that section 
o eae the making of an application to such person or persons as may be pres- 

In other words any o person other than the partner may also be autho- 
rised to make the application under rule-making power. It gives the li to 
the rule-making authority to prescribe by rules the conditions subject to which 
an application should be made for registration. It follows that the second ques- 
tion referred to us in Referred Case No. 32 of 1948 must be answered in the 
affirmative. 


The two questions in Referred Case No. 32 of 1948 and Referred Case No. 31 
of 1950 relating to the construction of rule 6 no doubt must be answered in view 
of the decision of the Supreme Court and of the decision of this Court in Commis- 
stoner of Income-tax, Madras v. Subba Rao1, against the assessee and in favour of the 
Department ; but as the rule itself is ultra vires, the applications made by the assessee 
for renewal of registration are valid. This ismy answer to the questions referred 
to us. 


I regret I have to differ from my learned brother whose judgment I had the 
privilege of reading. Under section 66-A of the Income-tax Act his judgment 
abe and the questions referred to us have to be answered in the manner proposed 

y my learned brother in his judgment. 

Viswanatha Sastri, J.—The facts have been set out in the judgment now deli- 
vered. I regret to have to differ from my learned brother and I do so with great 
diffidence. 

The two questions that have been referred to us are :— 


(1) Whether rules 2 and 6 of the Income-tax Rules preclude an agent of a 
partner of one of the partners acting as agent for the others, from signing an 
application for registration of a firm or for renewal of a certificate of registration ; 
and 
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(2) Whether in the event of the first question being answered in the afir- 
mative, rules 2 and 6 are ulira vires and inoperative by reason of their - 
nancy to the provisions of section 2 of the Powers-of-Attorney Act (VII of 1882). 


Section 26-A (1) of the Income-tax Act (hereinafter referred to as “ the Act 32) 
confers a special privilege on partners by way of registration of their firm if it is 
constituted under an instrument specifying the individual shares of the partners. 
Registration enables the firm to get the benefit of lower rates of assessment. No 
tax is levied on a registered firm as such, but each individual partner of the firm is 
taxed in respect of his share of the firm’s profits. An unregistered firm is charged 
as a unit of assessment and the levy is made on the firm itself. Section 26-A (1) 
of the Act allows an application for registration of a firm to be made on behalf 
of the firm and section 26-A (2) provides that the application shall be made by 
such person or persons and at such times and shall contain such particulars and 
shall be in suchform and be verified in such manner, as may be prescribed ; meaning 
thereby “prescribed by rules made under the Act.” See section 2 (10). Sec- 
tion 59 empowers the Central Board of Revenue to make rules, subject to the con- 
trol of the Central Government, for carrying out the purposes of the Act and for 
providing for any matter which by the Act “is to be rescribed.” Section 59, 
sub-section (4), requires the previous publication of the rules proposed to be 
made and sub-section (5) provides that 

“rules made under this section shall be published in the Official Gazctte and shall thereupon 
have effect as if enacted in the Act” 
The Central Board of Revenue observed the statutory formalities and framed rules 2 
and 6 dealing with registration of firms. Rule 2 provides that an application 
for the registration of a firm shall be signed by all the partners “ personally ”. 
Rule 6 provides that an application for renewal of the certificate of registration of a 
firm should be signed personally by all the partners of the firm. Section 2 of the 
Powers-of-Attorney Act (Act VII of 1882), so far asis now material, runs thus :— 

“ The donee...... may, if he thinks fit, execute or do any assurance, instrument or thing 
in and with his own name and signature ...... by the authority of the donor of the power : 
and every awurance, instrument or thing so executed and done shall be as effectual in law as if it had 
been executed or done by the donee of the power in the name and with the signature......-. 
of the donor thereof.” 

Į am clearly of opinion that rules 2 and 6 of the Income-tax rules are explicit 
and mandatory and require all the partners, other than minors, personally to sign 
their application for registration of the firm or for renewal of a certificate of 
registration and that an application cannot be validly signed by a duly authorised 
agent on behalf ofapartner. It wasso held by this Gourt in Commissioner of Income- 
tax y. Subba Raol. See also Commissioner of Incoms-tax v. Gelli Krishnamurthy? A 
firm secking the statutory privileges conferred upon it by registration must strictly 
comply with the requirements of section 26-A and rules 2 and 6 exclude the common 
law rule “ qui facit per alium facit per se? in the matter of the signature of the partners 
to an application for registration of the firm or renewal of a certificate of registra. 
tion. Mr. Bhimasankaran, the learned Advocate for the assessce, argued that it was 
not competent to the Legislature to delegate to an outside body the power to make 
rules which might have the effect of abrogating pro tanto the existing law, whether 
it was the common law or the statute law ofthe land. According to him, an essential 
legislative power like the power to frame rules qualifying or modifying an existing 
law cannot be validly delegated by the Legislature to an outside body, The practice 
has become increasingly common both here and in England for the Legislature 
overburdened with work and incapable of dealing adequately with the details 
of the an aa on which it legislates, to delegate to departments of Government, 
public bodies or designated officials more or less wide powers 

“for de ining some fact or state of things u which a law makes, or intends to make, its 
own action depend a ý 
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This has been styled conditional legislation. As early as Empress v. Burak1, the 
Judicial Committee upheld the validity of an Act empowering the Lieut.-Governor 
of Bengal to determine by notification when and whether the Act, or any part of it, 
should be applied to certain districts so as to remove them from the jurisdiction 
of the ordinary Courts of the land. Lord Selborne, L.G., said :— 

“ Their Lordships think that it is a fallacy to speak of ag S thus conferred upon the Lieute- 
nant-Governor (large as they undoubtedly are) as if when they were exercised, the efficacy of the 
acts done under them would be due to any other legislative authority than that of the Governor- 
General-in-Council. Their whole operation is, directly and immediately, under and by virtue of 
this Act (XXII of 1869) itself. The proper Legislature has exercised its judgment as to per paion 
laws, powers ; and the result of that adsan bas been to legislate conditionally as to these 
things. The conditions having been fulfilled, .the legislation is now absolute. Where plenary 
powers of legislation exist as to particular subjects, whether in an Imperial or in a Provincial 
Leue hey may be well exorcised, cither absolutely or conditionally. Legislation, conditional 
on the use of particular powers or on the exercise of a limited discretion, entrusted by the Legis- 
lature to persons in whom it places confidence is no uncommon thing and in many circumstances, 
it may be highly convenient.” 

In Russell v. The Quesn*, the Judicial Gommittee upheld the validity of a 
provision in the Temperance Act of Canada empowering the Governor-General 
to bring the Act into operation in any State or Province by the issue of a notification 
on a petition by the majority of electors. ‘The contention that the provision in 
question was ultra vires the Legislature as constituting a delegation of legislative 
power was overruled in these words :— 

“ The short answer to this objection is that the Act does not delegate any legislatve powers 
whatever. It contains within itself the whole legislation on the matteis with which it deals. The 
provision that certain parts of the Act shall come into operation only on the petition of a maoniy 
of electors does not confer on these persons power to legislate. Parliament ı enacts the condition 
and everything which is to follow upon the condition being fulfilled. 

Conditional legislation of this kind is in many cases convenient, and is certainly not unusual, 
and the power so to legislate cannot be denied to the Parliament of Canada, when the subject of 
legislation is within its competency.” 

In Ma Mi v. Kallander Ammal*, the Judicial Committee recognised that section 1 
of the Transfer of Property Act empowering the Provincial Government to extend 
the provisions of the Act to Provinces to which the Act was not initially made 
applicable was validly enacted and that the Provincial Government could, by 
notification, validly extend the operation of the Act to the Provinces originally 
exempted from it. In King-Emperor v. Benoart Lal Sarma‘, the Judicial Gom- 
mittee upheld the validity of an Ordinance of the Governor-General providing 
for the rime p of special Courts in supersession of the ordinary Courts at the 
time and within the territorial limits judged to be necessary by the Provincial 
Government. Viscount Simon, L.G., observed : 

“ This is not delegated legislation at all. It is merely an example of the not uncommon legis- 
lative ment by which the local application of the provisions of a statute is determined by the 
Judeamanta a local administrative body as to its necessity.” 

The power to extend the territorial operation of an Act or to extend an Act to 
persons and objects not specified in the Act or to put the Act in motion and operation 
would be instances of conditional legislation. In State of Bombay v. Narotiamdas®, 
the Supreme Court accepted and acted upon the principles enunciated by the 
Judicial Gommittee and distinguished a prior decision of the Federal Court in 

atindra Nath Gupta v. The Province of Bthar®, where the majority of the Judges had 

eld that a grant of power to extend the life of a self-expiring enactment with such 
modifications to the enactment as might be thought fit was not “ conditional ” 
legislation but an invalid delegation of legislative power. Whether the same view 
would be taken of similar legislation under the present Constitution is not clear. 
Two of the learned Judges of the Supreme Court have reserved their right toconsider 
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this point as if it were res integra and sooner or later the whole question will have 
to be considered by that tribunal.! 


There is another type of cases where the Legislature passes an Act expressing 
its intention in general terms leaving the mode of carrying out that intention to be 
settled by rules and regulations made by a public body or department charged 
with the administration of the matter legislated upon. This has been called 
“ deparimental legislation ” or “ subordinate legislation.” In Hodgi v. The Queen?, 
the Judicial Gommittee upheld the validity of an Act of the Ontario Legislature 
which entrusted to a local authority the power of enacting regulations with respect 
to the Liquor Licence Act, 1877, by creating offences for breach of these regulations 
and annexing penalties thereto. The argument based on the incapacity of local 
Legislatures to delegate legislative power to extraneous bodies was thus met :— 


“ When the British North America Act enacted that there should be a Legislature for Ontario, 
and that its Legislative Assembly should have exclusive authority to make laws for the Province and 
for Provincial in relation to the matters enumerated in section 92, it conferred powers not 
In any sense to be exercised by delegation from or as agents of the Imperia! Parliament, but authority 
as plenary and as ample within the limits prescribed by section 92 as the Imperial Parliament in the 

lenitude ofits powers possessed and could bestow. ithin these limits of subjects and area, the local 
islature is supreme and has the same authority as the Imperial Parliament, or the Parliament of 
the Dominion, would have had under like circumstances to confide to a municipal institution or 
body of its own creation authority to make by-lawsor resolutions as to subjects specified in the 
enactment, and with the object of ing the enactment into operation and effect. It is obvious 
that such an authority is ancillary to legala on and without it an attempt to provide for varying 
details and machinery to carry them out might become oppressive or absolutely fail.” 


In Powsll v. Appollo Candle Co.*, the same tribunal upheld the validity of an 
Act of the Legislature of New South Wales empowering the Governor-in-Council 
to levy a duty on certain articles, the nature of which was left to him to determine, 
After referring to their earlier decisions in Empress v. Burah* and Hodge v. The Queen?. 
the Judicial Gonak observed :— ' 

“These two cases have put an end to a doctrine which appears at one time to have had some 
currency that a Colonial Legislature is a delegate of the Imperial Legislature. It is a Legislature 
ae the area of its powers, but orthin tat area unrestricted and not acting as an agent ora 

cga 

In Fort Frances Pulp and Paper Co. v. Manitoba Free Press Co., Lid.*, the Judicial 
Gommittee upheld the validity of a Golonial Act empowering an officer styled 
the “ Paper Controller” to regulate the supply of newsprint and fix its price. 
In Shannon v. Lower Mainland Dairy Products Board*, while upholding the validity 
of the British Columbia Act empowering the Lieut.-Governor-in-Council to set 
up Boards to control and regulate the transportation and marketing of natural 
products and to vest in those Boards powers considered necessary to exercise 
those functions, Lord Atkin observed :— 

“The . . . . objection is that it is not within the powers of the Provincial Legislature 
to delegate the so-called legislative powers to the Lieutenant-Governor-in-Council or to give him 
powers of further delegation. This objection appears to their Lordships subversive of te igh ts 
which the Provincial Legislature enjoys while d with matters falling within the classes su peas tebe 
in relation to which the Constitution has granted latrve powers. Within its appointed sphere 
the Provincial Legislature is as supreme as any other Parliament ; and a tan? fe try to 
enumerate the innumerable occasions on which Legislatures, Provincial, Dominion an Imperial 
have entrusted various persons and bodies with similar powers to those contained in tbis Act.” 


The principle behind the cases above referred to is the same. Within the 
prescribed limits, the Indian Legislature has plenary powers of legislation as large 
and of the same nature as those of the British Parliament. Within the area of 
-powers entrusted toit, the Legislature has unrestricted authority. There is no objec- 
tion, therefore, in principle to a delegation of legislative powers to a public body 
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under an Act of the Legislature. There is no need for any alarm at the sight of 
“ delegated legislation”. According to English Constitutional Law, delegation 
of legislative power under an enactment of the Legislature would be unconstitu- 
tional if, and only if, a parallel Legislature is set up by the side of the Legislature 
erected by the Constitution, or if there is abdication or surrender of legislative power 
in favour of an outside body. Instances of such objectionable delegation have 
been very rare indeed. The only limitation suggested to the extent of the power 
of delegation is found in the following observation of Lord Selborne, L.C., in The 
Empress v. Burah! :— ' 

“‘ Their Lordships agree that the Governor-General-in-Council could not, by any form of enact- 


ment, create in India, and arm with general legislative authority a new legislatrve power not created 
or autborised by the Councils’ Act.” 


Lord Haldane in In re The Imtiative and Referendum Act? observed :— 
‘“ No doubt a body with a power of legislation on the subjects entrusted to it so ample as that 


enjoyed by the Provincial Legislature of Canada, could, while p ing its Own capacity mtact, 
seck the assistance of subordinate agencies, as had been done in Hodge v. Queen? ; but it does not 
follow that it can create and endow with its own capacity a new legislative power not created by the 


Act to which it owes its existence. Their Lordships do no more than draw attention to the gravity 
of the constitutional questions which thus arise.” 

The actual decision of the Judicial Committee in the last case rested on the 
simple principle that where the Gonstitution provides a particular machinery for 
its amendment another method cannot be substituted for the original constitutional 
mandate. The observation above cited means and can only mean that the. Legis- 
lature cannot divest itself of its entire legislative power in favour of a parallel 
Legislature sought to be created by it. 


During the pre-independence days`in India, there was a tendency on the part 
of the lawyers and Courts to look askance at a delegation of legislative power to 
the executive head of a Province or to a department of Government in spite of the 
decisions of the Judicial Committee to whith reference has been made. The 
inspiration came from the United States of America. It was an American doc- 
trine that legislative power cannot be delegated either to other branches of the 
Government or to an independent body or commission. It was said that the 
American Constitution, in distributing the powers of Government, created three 
distinct and separate departments—legislative, executive and judicial—and that 
the separation was not merely a matter of convenience but its object was basic and 
vital, namely, to prevent the concentration of these different powers of Govern- 
ment in the same hands. It was also said that the Legislature was an agent of the 
people and therefore under a disability to delegate power entrusted to it to another 
body. Delegate poiestes non potest delegare. ‘This doctrine or dogma had so many 
exceptions engrafted on it by later day decisions in America that it is now difficult, 
to say whether ihe dogma or the exceptions embody the American rule to-day. 
. Without digressing into an examination of the American cases, it-is enough to say 
that recent decisions show a marked tendency to regard constitutional power as 
implying a power of delegation of authority under it sufficient to effectuate its 
purposes. In Crawford on “ Statutory Construction ” it is observed at page 13 :— 

“Tt is therefore apparent that the division of Governmental departments into legislative, executive 
and the judicial is an abstract and general division and probably was never intended to be strictly 
adhered to in actual operation.” f 23 

The result of the foregoing discussion is that delegation of legislative authority 
has been a feature of the Indian Constitution and Government in the present form 
cannot go on without delegation of wide legislative authority. According to Eng- 
lish constitutional doctrines on which lawyers and judges in India have been nura 
tured for more than a century, short of divesting itself of its entire legislative power, 
there is nothing to preclude a Legislature acting within the ambit of its legislative 
powers, from delegating functions of various kinds to the departments of Govern- 
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ment for implementing the main or parent legislation. The authori that is 
confided to the departments in such cases is of a legislative character. 1 am not 
aware that the view emphasised in the several decisions of the Judicial Committee 
already cited, that within the sphere allotted to it, the legislative power of the Indian 
Legislature is “ as wide and plenary as that of the British Parliament” and that 
acting: within such limits it has 
‘* plenary powers of legislation as large and of the same nature as those of Parliament itself ” 
has been modified or qualified by any compelling or competent authority. The 
Indian ‘slature is now to the fullest extent sovereign within the ambit of its 
powers and it rests with that Legislature to decide by its judgment what powers 
should be entrusted to subordinate bodies in order to effect its ends. ‘The crea- 
tion of a subordinate form of legislation is perfectly legitimate and constitutional. 
I therefore hold that the Indian anes may delegate power to determine the 
conditions or contingencies under which an enactment shall come into operation. 
It may delegate power to make rules and regulations consistent with the parent 
enactment, and for carrying out its objects and purposes, to heads of departments 
or public bodies. It may also confer power to other bodies to ascertain facts and 
to apply the provisions of an enactment, if the facts called for its application. 
Section 26-A read with section 59 of the Act invests the Central Board of Reve- 
nue with power to make rules prescribing the person or persons by whom an 
application for registration of a should be signed and made and the form, 
verification and other particulars of such application. The validity of the rules 
framed by the Central Board of Revenue depends, of course, on the terms of sec- 
tions 26-A and 59 which give the power to make them and from which their force 
is derived. If the rules are not within the powers entrusted by the Legislature to 
the Central Board of Revenue, they are liable to be challenged as ulira otres in Courts. 
In order, therefore, to ascertain whether the particular statutory rules now in ques- 
tion are inira vires or ultra vires, it is necessary to look at the terms of the authorising 
statutory provisions and find out whether the subsidiary or subordinate legisla- 
tion in the shape of rules is within the limits of the mandate given to the rule- 
making authority. Ignoring, for the moment, the Powers-of-Attorney Act (VII 
of 1882), it cannot be suggested that rules 2 and 6 of the Income-tax Rules iri 
an application for the registration of a firm or for renewal of a certificate at regis- 
tration to be signed personally by all the partners (other than maor trans- 
the limits of subordinate legislation delegated to the Central Board of Revenue 
y sections 26-A and 59 of the Act. The rules made in accordance with these 
provisions are, to quote he language of section 59 (5), “ to have effect as if enacted 
in this Act.” The result is that a statutory rule, if validly made, has precisely 
the same effect as if it were part of the Income-tax Act itself. Every person must 
conform himself to the provisions of the rule. Ifa rule framed under sections 26-A 
and 59 of the Income-tax Act is challenged as ultra vires all that the Court has to 
do is to put the rule beside sections 26-A and 59 of the Income-tax Act and find 
out whether the former with the latter. It goes without saying that dele- 
gated authority of this kind must be exercised in accordance with the powers creating 
it and: after complying with the conditions precedent for its exercise. If there is 
irreconcilable conflict between the rule and a provision of the Act, the Act must 
prevail and the rule which is subordinate to the Act must give way. There is no 
- -such cy or inconsistency between the Act and the rules now in question. 
It is y impossible, in my opinion, to contend that in framing rules 2 and 6, 
the Central Board of Revenue exceeded the limits of the authority delegated to 
it by sections 26-A and 59 of the Act. The words of section 59 (5) that rules 
e under the section “ shall have effect as if enacted in this Act”? mean exactly 
what they say. It is well-established law that rules authorised to be made by an 
enactment are as effectual as if they were a part of the Act itself, the question of 
their reasonableness, fairness or propriety not being a matter for the Courts to 
investigate ; see Kandaswamy Pillai v. Emperor1, Institute of Patent Agents v. Lock- 
ee 
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wood? and Minister of Health v. Ths King (on the Prosecution of Yafee)*. Rules framed 
under the Income-tax Act are not like by-laws of a corporation whose fairness 
or reasonableness is o to examination by Courts in judging their validity. 
Decisions like Kruse v. Fokins illustrating the wide diversity of judicial opinion 
on questions of reasonableness or fairness of by-laws are not now in point. 

I hold that Rules 2 and 6 of the Income-tax rules have been framed in pur- 
suance of the express power conferred by sections 26-A (2) and 59 of the Act 
in order to effectuate the object of section 26-A and to fill in details directed by 
that section to be filled up by rules framed by the Central Board of Revenue. These 
rules have, therefore, the same force as if they were part of the Act itself. 


If it were a question of a conflict between these rules and section 2 of the 
Powers-of-Attorney Act, recourse might be had to the maxim lages Oris priores 
contraria abrogant. Later laws repeal earlier laws inconsistent therewith if the two 
cannot be reconciled. This doctrine, however, is resorted to only when the provi- 
sions of the later enactment are so inconsistent or repugnant to those of the earlier 
that the two cannot stand together. The right to have a partnership registered 
under the Act is a ial statutory right conferred by section 26-A introduced 
in 1930 and this can be availed of only on strict compliance with the provisions of 
that section and the rules authorised to be made thereunder. The Powers-of- 
Attorney Act was a general enactment passed in 1882. In an apparent conflict 
between general and special legislation, the rule of construction to be adcpted is 
that the ial enactment overrides the general enactment in those particular 
cases to which the special enactment applies. The earlier general legislation is 
indirectly derogated from by the later special legislation. In cases coming within 
the latter, the special or particular provision must be deemed to be an exception 
to the general provision. Section 2 of the Powers-of-Attorney Act proceeds on the 
assumption that there is a power of delegation available or exercisable under the 
existing law and provides that the donee of a power might act for and in the name 
of the principal. It does not empower an agency to be created or employed in 
every case. For instance, fiduciary duties cannot be delegated in spite of section 
2 of the Powers-of-Attorney Act. Statutory duties cast upon public bodies or 
officers cannot be delegated unless authorised by the statute creating or appointing 
them. The rules of the Civil Procedure Code provide that an applicant for leave 
to sue or appeal in forma pauperis must present his application in person unlike other 
litigants paying Gourt-fee who can present their plaints and appeals through duly 
empowered advocates. Many other rules of the Civil Procedure Code empower 
the Gourt to require the personal appearance of a suitor. To this extent they | 
override the Powers-of-Attorney Act and the Act is displaced fro tanto by rules 
made by the Rule Committee empowered under section 122 of the Givil Procedure 
Gode. Section 26-A of the Act read with rules 2 and 6 prohibits delegation of the 
authority of a partner in the matter of applying for registration of the firm and 
thereby securing the privileges conferred by the Income-tax Act, 


It is true that the Central Board of Revenue cannot, under the guise of the 
rule- ing power, abrogate a special enactment like the Limitation Act. or the 
Transfer of Pro Act, or the Stamp Act. That is because no sectiof of the 
Income-tax Act authorises the Board to frame rules affecting or relating to the 
sub} legislated upon in the several enactments above referred to. Rules framed 
under the Income-tax Act must conform to the legislative mandate contained in 
the Act. Section 26-A (2) expressly authorises the framing of rules as regards the 
person or persons who shall be entitled to make an application and also as regards 
the form, particulars and the verification of the application. Rules 2 and 6 which 
prescribe that the application shall be made personally by the partners secking 
the registration of a firm or a renewal of the certificate of registration are strictly 
within the bounds of the authority conferred by sections 26-A and 59. If these 
rules are to be condemned as ultra vires it must be shown that they are repugnant 
aN” 
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to the provisions of the Income-tax Act or that they are clearly in excess of the rule- 
ing power conferred by the Act, In my opinion that has not been done in 
the present case. 


Reference has been made to a few decisions touching this pomt. In Com 
missionsr of Agricultural Income-tax v. Keshab Chandra Mandal’, Das, J., speaking for. 
the majority of the Supreme Court, observed that there were many indications In 
the Bengal Agricultural Income-tx Act, 1944, and the Rules framed thercunder, 
excluding the common law rule that 


‘where a person authorises another to sign for him, the signature of the person so signing is 
the signature of the person authorising it” 


It was held in that case that the personal signature of the assessce was ired on 
his return of income or petition of appeal from an assessment under that Act. An 
examination of the decision shows that rules 11, 19, 15 and 17 AE to returns, 
appeals and oe for refund were all framed under section 57 of the 
Agricultural Income-tax Act. There was no provision either in the Act or in the 
rules specifically enjoining the personal signature of the assessee in returns, appeals 
or applications for find. Nevertheless on an examination of the scheme of the 
rules, the Supreme Court held that the personal signature of the assessec was essen- 
tial to their validity. I am unable to say, however, whether the argument now 
advanced by Mr. Bhimasankaran was missed by the counsel and the learned 
Judges of the Supreme Court, or dismissed as untenable. In Commissioner of Income- 
tax v. Subba Rao? a Bench of this Court overruled the contention that section 2 
of the Powers-of-Attorney Act prevailed over rule 6 of the Income-tax Rules in 
these words :— 

“ The section merely states the general Sian ote agency and it cannot override the specific 
provisions of a rule made under a different statute which required that a particular act should be done 
by a person ‘ personally’, is, by himself.” g 

In my opinion it is implicit in this decision that section 2 of the Powers-of- 
Attorney Act must yield to the rules requiring an application for registration of a 
firm or renewal of a certificate of registration, to be signed in person by the partners. 
The decision of the House of Lords in Paul, Lid. v. The Wheat Commission? turned 
on the en of section 5 (i) and (ii) of the Wheat Act of 1932 empowering 
the Wheat ission to make by-laws for the final determination by arbitration 
of disputes arising as to such matters as might be specified in the by-laws. Pur- 
porting to act under this section the Wheat Gommission made a by-law excluding 
the applicability of the Arbitration Act, 1889, to a reference to arbitration made 
under the Act and the by-laws. The by-law excluding the application of the 
Arbitration Act to the arbitration of disputes specified in the by-laws was held 
xlira vires and outside the ambit of the delegated power of legislation conferred on 
the Wheat Commission. The House of Lords held that it was the intention of 
section 5 (i) and (ii) of the Wheat Act to authorise a reference to arbitration m 
"` accordance with the procedure prescribed by the Arbitration Act which was a 

public general statute embodying the general law as to arbitrations. Lord Mac- 
millan who delivered the leading judgment held that the by-law transgressed the 
legislative mandate and was therefore slira vires. He observed :— 


“The Arbitration Act is a statute of general application and it confers a valuable and important 
right of resort to the Courts of law. To exclude its operation from an arbitration is to deprive the 
parties to the arbitration of the Sera which the Act confers. When a public general statute provides 
for the reference of disputes to arbitration it is to be presumed that it intends then to be seemed to 
arbitration in accordance with the ger.eral law as to arbitrations, with all attendant rights which the 

law confers. I do not think that when Parliament enacts by one statute that disputes under 

t are to be referred to arbitration it can be presumed to have empowered by implication the abro- 

renee af another statute which it has enacted for the conduct of arbitrations. Rather the contrary. 

this is intended, express words to that effect aro in my opinion essential, and there are here no 
such express words.” 
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I consider that the Legislature in enacting section 26-A conferred a special 
right to get a- firm registered subject to such conditions and limitations, as were 
contemplated by that section and left to be provided for by rules framed by the 
Gentral Board of Revenue under the powers expressly conferred. 


I am, therefore, of opinion that rules 2 and 6 preclude an authorised t 
of a partner from signing an application on his behalf for the registration of Pye 
or for the renewal of a certificate of registration and that these rules are intra vires 
the rule-making authority. I would therefore answer the question referred to us in 
Referred Gase No. 31 of 1950 in the affirmative and the first of the questions referred 
to us in Referred Case No. 32 of 1948 in the affirmative and the second of the ques- 
tions in the negative. As the questions are answered in both cases against the 
assessec and in favour ‘of the Commissioner of Income-tax, the former shall pay 
the latter a sum of Rs. 250 as costs one set for both the cases. 
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Provincial Insolvency Act (V )), Section 28-A—Amaendment Act (XXV 8)— Validity in so 
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A Constitution Act is an organic and fundamental statute and should be interpreted liberally 
and not technically or in a narrow spirit. The pith and substance of the Act and its reasonable 
tritent must be the guiding factors. 

If the Legislature purports to'enact in regard to an item with a wide connotation, the said enact- 
mont may be confined to the subject-matter within its legal competence. 

+ Where the Act contains valid as well as invalid provisions and the latter are severable from the 
former, effect should be given to the former. 

An attempt should be made as far as possible to reconcile the conflicting items. 

When a power is conferred to legislate on a particular topic, it is important to determine the 
scope of the: power to have’ regard to what is ordinarily treated as empowering within that topic in 
T legislative practice and particularly in the legislative practice of the State which has conferred 

e powcr. 

The “pith and substance’’ of the Provincial Insolvency (Amendment) Act, 1948, is clearly 
within the scope of Item 12 óf List TIT Sei a and Insolvency ’’) of Schedule VII of the Govern- 
ment of Indis Act, 1935. The fact that it incidentally infringes on some other items in the Provincial 
list does’ not affect its validity. The non-exclusion of agricultural lands from Item 12 of List ITI 
is an indication that the, Legislature used the words .‘‘ Bankruptcy and Insolvency ” in a compre- 
hensive sense so as to cmpower it to enact laws in regard to bankruptcy and insolvency in respect 
of agricultural lands also. 

A ingly, the Provincial Insolvency (Amending) Act of 1948, is ixtira vires the Dominion 
Legislature. , The power to sell joint family property vests in the Official Receiver on the msolyency 
of a Hindu father. i 
Leave granted under section 205 of the Government of India Act, 1995. 


‘A ] against the decree of the Court of the Subordinate Judge of Coimbar 

tore, dated 17th December, 1945 and passed in O. S. No. 109 of 1944. 
_ N- Stoeramakrishna Iyer for Appellant. 

N. R. Raghavachari and H. Rama Rao for Respondents. 

The Jud,ment of the Court was delivered by 

Subba Rao, 7.—The plaintiff-respondent in this case challenges the consti- 
tutional validity of the Provincial Insolvency Amendment Act, 1948, in so far as 
it affected the agricultural land. The facts are in a small compass and may briefly 
be stated. l 
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The plaintiff and defendants 2 and 3 are the sons of the first defendant. The 
14th defendant is the wife of the first defendant. They constituted members of 
a joint Hindu family of which the first defendant was the manager. He became 
heavily involved and was adjudged an insolvent in I. P. No. 63 of 1931 on the file 
of the Court of the Subordinate Judge, Coimbatore. The plaint schedule proper- 
ties were sold in the insolvency by the Official Receiver. Some items were pur- 
chased by one Srinivasa Ayyar on 24th July, 1933, under Exhibit P-g and other 
properties by the fourth defendant under Exhibit F-4, dated 12th December, 1935. 
Defendants 4 to 19 are the alienees or their successors-in-interest. The usufruc- 
tuary mortgage interest in the second item devolved on the 15th defendant and he 
is in possession of the same. The plaintiff fled O. S. No. 109 of 1944, on the file 
of the Court of the Subordinate Judge, Coimbatore, for partition and possession 
of bis one-fourth share in the plaint schedule properties mainly on the ground that 
the Official Receiver had no power to sell the shares of the members of the family 
other than the first defendant. Pending the suit defendants 2, 3, 4, 5, 7, 8, 11, 12 
and 10 have entered into a compromise with the plaintiff and a compromise decree 
was passed in respect of them. The learned Subordinate Judge relying upon the 
provisions of the Provincial Insolvency Act as it then held that the Official 
Receiver had no oower to sell the son’s shares in the family properties. He gave 
a decree to the plaintiff for the recovery of one-fourth share of the properties m 
the possessicn of the gth defendant and the 15th defendant. The 15th defendant 
under the decree would be entitled to ion only after depositing a sum of 
Rs. 2,500 in Court. The 15th defendant Sepia see the above appeal, and defen- 
dants 2 and 3 have preferred cross-objections in so far as the lower Court did not 
give them a decree for partition and possession of their share. 


Pending the appeal the Provincial Insolvency Amendment Act, 1948, was 
passed by the Dominion Legislature, and, under the amending Act, the power of 
the father to sell his son’s shares was declared to be property within the meaning 
of section 28 of the Provincial Insolvency Act. If the Amending Act is valid, the 
decree of the lower Court would be wrong. 

The learned counsel for the plaintiff-respondent contended that the Provin- 
cial Insolvency Amendment Act of 1948 is ultra vires of the Dominion Legislature 
in so far as it encroached upon the forbidden field reserved for the Provincial Legis- 
Jature under the Constitution Act. He further contended that the said Act should 
be confined in its operation to the subject-matter within the jurisdiction of the 
Dominion Legislature, i.¢., the property excluding agricultural land which is 
entirely within the purview of the Provincial Legislature. To appreciate his argu- 
ments it will be convenient at this stage to notice the principles of construction 
laid down by decided cases. Lefroy’s Treatise on Constitutional Law contains 
the following statement : 

“It seems qui that a icular A rded from one ight be imtra vires 
of a Provin Saleen E e desea, wpe E tg a cr tne 


Dominion Parliament. In other words, what is properly to be called the subject-matter of an Act 
may depend upon what is the true aspect of the Act.” 


The learned author proceeds to say: | 
ee one a wi ove principle How, by ‘ aspect’ here must be understood the 

or of view of the tor in j islati 

word is used subjective eerie mate ead ce aiaa i E E EEES 
In In re C. P. and Berar Motor Spirit Act}, the question was whether the Central 
Provinces and Berar Sales of Motor Spirit and Lubricants Taxation Act of 1998 
or any provisions thereof were ultra vires the Legislature of the Central Provinces 
and . The said Act enacted for the levy and collection from every retail 
dealer a tax on the retail sales of motor spirit and lubricants at a particular rate 
on the value of such sales. The Legislature invoked the aid of item 48 of the Pro- 
vincial Legislative list dealing with taxes on the sale of goods. It was contended 
that the subject-matter of the Legislation was covered by item 45 of the Federal 
i a pee yga 
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Legislative List dealing witb “ Duties of excise on tobacco and other goods manu- 
factured or produced in India ” and therefore the Act was ultra vires of the Provin- 
cial Legislature. Sir Maurice Gwyer, C.J., in holding that the said Act was not 
ultra vires of the Provincial Legislature, quoted with approval the passage in Citizens 
Insurance Co. v. Parsons? : 

“t In these cases it is the duty of the Courts however difficult it may be, to ascertain in what degree, 
and to what extent, authority to deal with matters falling within these classes of subjects exists in each 
Legislature, and to define in the particular case before them the limits of their respective powerm 
It could not have been the intention that a conflict should exist ; and in order to prevent such a result, 
the two sections must be read er and the language of one interpreted, and where necessary, 
modified by that of the other. this way, it may, in most cases, be found possible to arrive ata 
reasonable and practical construction of the language of the sections, so as to reconcile the peal 
powers they contain, and to give effect to all of them. In performing this dificult duty it be a 
wise course for those on whom it is thrown to decide cach case which arises as best they can, without 
seater ore largely upon an interpretation of the statute than is necessary for a decision of the 
part question in hand.” 

The learned Chief Justice also pointed out that Courts are entitled to look at the 
real substance of the Act imposing the tax at what it does and not merely what it 
says, im order to accertai the true nature of the tax. The casein In re Hindu Wo- 

men’s Rights to Pr Act, decides that the Hindu Wcmen’s Rights to Property 
Act, 1937, and the Hindu Women’s Rights to P opan Amendment) Act, 1938, 

do not operate to regulate succession to agricul d in the Governors’ 

Provinces, but they operate to regulate devolution by survivorship of property other 
than agricultural land. Entry No. 21 of List II of the Gonstitution Act provides. 
for devolution of agricultural land. Wills, intestacy and succession save as regards 
agricultural land appeared as Entry No. 7 of List III of the Concurrent List. By 

Act XVIII of 1937, certain rights in prop by survivorship as well as by succes- 
sion were conferred on a widow which she did not RET prior to the Act. The 

learned Judges held that the operation of the Act should be confined only to pro- 
perty o than agricultural land. The two main contentions raised in that 

case were (1) that the Act was in any view xlira vires the Indian islature, so 

far as its operation might affect agricultural land in the Governors’ Provinces, 

(2) that if the Act should he held to be only in part ultra vires it would not on the 

authorities be permissible to sever ihe good from the bad, so as to allow it at any 

rate to operate in respect of property other than agricultural land in the Governors’ 

Provinces. In dealing with the contentions the learned Chief Justice says (at 

page 27): 

‘“ No doubt if the Act does affect agricultural land in the Governor’ Provinces. it was beyond 

the competence of the Legislature to enact it ; and whether or not it does so must depend upon the 
manine which is to be given to the word “‘ property ” in the Act. If that word necessarily and 
inevitably comprises all forms of property, including agricultural land, then clearly the Act went 
beyond the powers of the Legislature ; but when a Legislature with limited and restricted 
makes use of 2 word of such wide and general import, the presumption must surely be that it is using 
it with reference to that kind of property with respect to which it is competent to legislate and to no 
other.” 
In the view they have taken of the validity of the Act, the learned Judges held that 
the question of severability did not arise for consideration. In Subrahmanyan Chettiar 
y. Muthustøami Goundan?, the validity of ihe Madras Agriculturist Relief Act 
(IV of 1988) in so far as it affected promissory notes came in question. The Act 
was challenged as invading the forbidden field of Entry No. 28 of List II of the 
Constitution Act. he impu legislation was supported with reference to 
item 27 of the Provincial List “ Money-lending and money-lenders ”. At page 17 
Sir Maurice Gwyer, C.J., says— 

“It must inevitably happen from time to time that legislation though purporting to deal with 
subject in one list, touches also on a subject in another list and the different provisions in the enact- 
ment may be so closely intertwined that blind adherence to a stri verba] interpretation would 
result in a large number of statutes being declared invalid because the lature mg them may 
=i el to have legislated in a forbidden sphere. Hence the rule which has been evo by the 
Judicial Committee whereby the impugned statute is examined to ascertain its “‘ pith and substance f 
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or its ‘‘ true nature and character” for the purpose of determining whether it is legislation with 
respect to matters in this list or in that.” 

They held that the pith and substance of the Madras Act, whatever it may be, 
cannot at any rate be said to be legislation with respect to negotiable instrument 
or promissory notes. In Megh Raj v. Allah Rakiah!, the question was whether 
the Punjab Restitution of Mortgaged Lands Act, IV of 1938, the main purpose 
of which was giving relief to mortgagors by enabling them to obtain restitution 
of the mortgaged lands on terms less onerous than the mortgage deed required, 
was inira mires the Punjab Legislature. It was contended that the islation 
offended the existing law such as sections 37, 69 and 70 of the Indian Contract 
Act and section 4 (x) and (2) and section 59 of the Code of Civil Procedure whereas 
the opposite party sought to support the validity of the legislation by relying upon 
Item 21 of Provincial List. The learned Judges gave a wide connotation to 
the word ‘land’ used in Item 21 and held that ‘he impugned legislation fell within 
its scope. This decision was relied upon by the appelJant’s counsel to show that 
legislation in regard to agricultural lend is pai by Item 21 of the Provincial 
Lis. The judgment of the Judicial Committee in P. K. Mukherjee v. The Bank of 
Commerce, Ltd., Khulna*, is very instructive and contains the principles of construc- 
tion in a succinct form. The question in dispute was es to the validity of the Bengal 
Money-Lenders’ Act, 1940. Under that Act the amount recoverable by a money- 
lender on his loans for principal end interert was limited and there was also a pro- 
hibition against tat payment of sums larger than those permitted by the Act. 
It was contended that n Act trenches upon items within the federal jurisdiction 
such as promissory notes, banking, etc., and therefore was ulira vires of the Pro- 
vincial Legisleture. The Judicial Committee approved the statement of law made 
by Sir Maurice Gwyer, G.J., in Subrahmanyan Chettiar v. Muthuswami Goundan?, 
arad quoted. At page 13 they say : 

: “subjects must still overlap and where nee do the question must be asked what in pith and 
substance is the effect of the enactment of which complaint is made and in what List is its true 
nature and character to be found. If these questions could not be asked, much beneficent leghla- 
tion would be stifled at birth, and many of the subjects entrusted to Provincial Legislation could 
never effectively be dealt with.” 

Dealing with the argument of the invasion by the Provincial Legislature to the 
subjects enumerated in the Federal List they observe : 

“ No doubt it is an important matter, not as their Lordships think, because the validity of an Act 
can be determined by discriminating between degrees of invasion, but for the purpose of determinin 
what is the pith and substance of the impugned Act. Its provisions may advance so far into Fed 
territory as to show that its true nature is not concerned with Provincial matters but the question is 
not, has it assed more or less, but is the trespass whatever it be, such as to show that the pith and 
substance of the impugned Act is not money-lending E ee notes or banking? Once that 
question is determined, the Act falls on one or the other side of the line and can be seen as valid or 
invalid according to its true content. 

In A. G. of Saskatchewan v. A. G. of Canada‘, the Judicial Committee had to consider 
whether section 6 of the Farm ity Act, 1944, enacted by the Legislature of 
the Province of Saskatchewan, was tatra vires of the Provincial isjlature. Under 
that the contractual obligation of the purchaser of a farm land, in the event of the 

i¢ld of grain grown upon the land falling helow a prescribed minimum, was affected 

y reducing tbe principal. It was argued that the pith and substance of the legis- 
lation was property, civil rights and ggricultural tand in the province, a matter 
in relation to which the Provincial Legislature had exclusive le,islative power and 
that in so fer as the section affected interest it did so only incidentally. But the 

Judicial Gommittee held that the legislation sought to modify statutorily the con- 
tract between the two parties which would have the effect of not only reducing 
the rate of interest but also postponing the payment of interest. In this view the 
held that section 6 trenched upon the dominion field and that the dealing wi 
interest by the Provincial Legislature was not incidental but lay at the heart of the 








1. (1947) 2 MLJ.1: 1947 F.L.J. 28: LR. 74 I.A. 23 (P.C.). 
LR. 74 Th. 12 PCy, 3. ao I MT . Sup : (1941) 


p. I F.L.J. 15 
a, (1947) a MLJ. 6: 1947F.LJ.34: 4- (1949) 2 M.L]. 80 : 62 L.W. 499 (B.C. 7 


T 


442 THE MADRAS LAW JOURNAL REPORTS. [1951 


matter. They arriv. d at this result by applying the principle that the true nature 
and character of the legislation should be considered. In Croft v. Dunphy?, the 
question was whether the Parliament of Canada was competent to provide by 
sections 151 and 207 of the Customs Act that if any vessel registered in Canada 
was hovering within twelve miles of the Canadian coast, having on board dutiable 
goods, the vessel and her cargo were to be seized and forfeited. It was held that 
the authority conferred on Parliament to legislate in relation to ‘customs duties 
extended to enact anti-muggling provisions. This decision is important not for 
the facts of the case and its actual decision but for the following statement of law 
found at page 165: 

t When a power to legislate on a icular topic it is im in determining the 

of the power, fog pegs art is eie rated as caval Gita that topic in 
legulative practice and parti ly in the legislative practice of the State which has conferred the 
: Thus in considering what might be appropriately and legitimately enacted by the Dominion 

iament under its power to legislate in relation to “‘ bankruptcy and insolvency ”, it was considered 
relevant to discuss the usual contents of bankruptcy statutes.’ 
The relevancy of this passage in regard to the facts of the present case will be 
considered in due course. In Attorney-General for Britisk Columbia v. Attorney-General 
for Canada*, the validity of the Farmers’ Creditors Arrangement Act, 1934, as 
amended by the Farmers’ Creditors Arrangement -Act Amendment Act, 1935, 
came under judicial scrutiny. Under that Act a farmer who was unable to meet 
his liabilities as they became due might make a proposal for a composition, and 
if the proposal was not accepted by the creditors, the matter was referred to a 
Board of Review to formulate a proposal. The board had the power to confirm 
_the proposal which then became binding on the creditors and the debtor. The 
, Judicial Committee held that the impugned legislation was intra vires of the Dcminion 
Parliament under section gi of the British North America Act, 1867, which 
empowered it to enact laws in regard to bankruptcy and insolvency. They held 
that the words “ bankruptcy and insolvency ” are wide and comprehensive enough 
to take in the scheme of composition under the Amending Act. 


From the aforesaid discussion of case-law, the following principles emerge— 


(1) A Constitution, Act is an organic and fundamental statute and should 
be interpreted liberally and not technically or in a narrow spirit. The pith and 
substance of the Act and its reasonable intent must be the guiding factors. 

(2) If the Legislature purports to enact in regard to an item with a wide 
connotation, the said enactment may be confined to the subject-matter within 
its legal competence. 

(3) Where the Act contains valid as well as invalid provisions and the 
latter are severable from the former, effect should be given to the former. 


(4) An attempt should be made as far as possible to reconcile the conflicting 
‘items, and 
(5) When a power is conferred to legislate on a particular tcpic it is 

important to determine the scope of the power to have regard to what is ordinarily 
treated as empowering within that topic in the legislative practice and particularly 
- in the legislative practice of the State which has conferred the power. 

' Having regard to the aforesaid principles, we shall now proceed to consider 
the validity of the impugned Act. The Constitution Act provides for a hierarchy 
of powers. The material sections of the Constitution Act read as follows: 


(1) “ Notwithstanding anything in the two next succeeding sub-sections, the Dominion Legis- 
lature has, and a Provincial islature has not, power fo make laws with respect to any of the matters 
enumerated in List I in the Seventh Schedule to this Aet (hereinafter called the “* Federal Legislative 


lature, and, subject to the preceding su on, a Provincial ENY also, bave power to make 
laws with respect of any of the matters enumerated in List IN e seid Schedule (hereinafter called 
the ‘Concurrent Legislative List ”.) (3) Subject to the two preceding sub-sections the Provincial 
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Legislature has, and the Dominion Lega ature bas nee PAT to make laws for a Province or any 
part thereof with respect to any of the matters enumerated in List H in the said Schedule (hereinafter 
called the “ Provincial Legislative List ”’). 

“List II. Provincial Lenan ee Item 21. Land, thatis to say, rights in or over land, land 
tenures, including the tion of landlord and tenant, and the collection of rents, transfer, alicnatiton 
and devolution of agricultural land; land improvement and agricultural loans ; colonization ; Courts 
of Wards; encumbered and attached estates ; treasure trove.” 


“List III. Concurrent Legislative List. Item 8. Transfer of property other than agricultural land ; 
registration ofdeeds and documents. 


Item 1g. Bankruptcy and insolvency ; Administrator General and official trustees.” 
In the Provincial Insolvency Act after section 28, the following section was inserted 
as section 28-A : 

“ Insoloeat’s property to comprise certain capecuty.—The property of the insolvent shall comprise and 
shall always be deemed to have comprised also the capacity to exercise and to take proceedings for 


exercising all such powers in or over or in respect of property as might have been exercised by the 
insolvent for his own benefit at the commencement of his insolvency or before his discharge ; 


Provided that nothing in this section shall affect any sale, mortgage or other transfer of the 
of the insolvent by a Gourt or receiver or the Collector acting unaer section 60 made before the com- 
mencement of the Provincial Insolvency (Amendment) Act, 1948, which has been the subject of a . 
final decision by a competent Court.” 

Learned counsel for the Respondent contended that section 28-A should be con- 
fined to the property over which the Dominion Legislature has jurisdicticn and, 
as lands are included in the Provincial Legislative List, the Act should be confined 
to operate only on the property other than the agricultural lands ; whereas counsel 
for the appellant invoked the principle of “ pith and substance ” and contended 
that the supject-matter of the Amending Act is covered by item 12 of the Concurrent 
Legislative List. The two principles relied on by learned counsel are not in 
conflict. They apply to different set of circumstances. Ifthe “‘ pith and substance ” 
of an impugned Act is directly governed by a particular item the fact that it may 
incidentally encroach upon a forbidden field does not affect the validity of the Act. 
In such a case no question of confining the cperation of the Act to the subject- 
matter within the jurisdiction of a particular Legislature would arise as the entire 
subject-matter is within its jurisdiction. On the other hand, if part of the subject- 
matter of the impugned Act comes under the purview of one Legislature and the 
other part under the jurisdiction of a different Legislature, applying the principle 
relied on by learned counsel for the respondent, cases have declared the validity 
of the impugned Act by confining its operation to that part of the subject-matter 
within its jurisdiction. The question therefore is wheiher the “ pith and substance” 
of the Provincial Insolvency (Amendment) Act, 1948, is covered by Item 12 
list 3, ‘ bankruptcy and insolvency.’ 

One of the principles extracted above indicates that to determine the scope 
of the power of the Legislature to legislate on a particular topic, it is important 
to have regard to what is ordinarily treated as embraced within that topic in 
legislative practice. The policy an object of the bankruptcy law is succinctly 
stated by Blackstone in the following manner : 

“Bankruptcy is a proceeding by which, when a debtor cannot pay his debts or discharge his 
liabilities or the persons to whom he owes money or has incurred liabilities cannot obtain satisfaction 
of their claims, the State, in certain circumstances, takes possession of his property by an officer 
appointed for the purpose, and such property is realised and distributed in alp rtions 
amongst the persons to whom the debtor owes money or has ineurred pecuniary liabilities 
The fundamental characteristics of insolvency Iegislaticn is stated by Lerd 
Thankerton in Attorney-General for British Columita v. Attorney-General for Ganada! : 

“ In a general sense insolvency means inability to mect one’s debis or obligations ; in a technical 
sense, it means the condition or standard of inability to meet debis or obligations, upon the occurrence 
of which the statu law enables a creditor to intervene, with the assistance of a Court to stop indi- 
vidual action by itors and to secure administration of the debtor’s assets in the general interest 
of the creditors.” : a . f 
It is therefore conceived in the interests of the creditors as a class and provides for 
distribution of the debtor’s assets among them. It is an important condition 
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the proper administration of insolvency law that the entire property of the insolvent 
should be vested in the Court or the receiver appointea by the Gourt for the 
purpose of equitable distribution of the prcper.y among the creditors. In a 
country like India, where agriculture is the main occupation and where agri- 
cultural lands form the bulk of the properties of the majority of the pecple, it is 
inconceivable that the Constitution Act conferred on the Geniral Legislature power 
to make a law in regard to bankruptcy which cannot operate on agricultural 
lands. A perusal of the provisions of the Provincial Insolvency Acı indicates 
the scope of the bankruptcy law. Under section 28 on the making of an order 
of adjudication, the whole of the property of the insolvent vests in the Court or 
in a receiver as the case may be. It has been never contended that, under Act 
V of 1920, agricultural land was excluded from such vesting. Having regard 
to the scope of the insolvency law, the Constitution Act specitically includea the 
item of bankruptcy in the Concurrent List as Item 12. The history of the Amending 
Act also discloses that the said Act was enacted by reason of the power conferred 
under Item 12 of the Concurrent List. As aforesaid, under section 28 of the 
Provincial Insolvency Act, V of 1920, the whole of the prcperty of the insolvent 
vests in the Courts or the receiver on the making of an order of adjudication. In 
the Full Bench Gase of this Gourt in Sestharama Chettiar v. ‘Official Receiver, Tanjore}, 
it has been specifically ruled that on an insolvency of the father, his power to sell 
the sons’ share in the family properties vests in the Official Receiver. But in the 
year 1943, another Full Bench of this Court, in Ramasastrulu v. Balakrishnarao?, 
relying on the observations of the Judicial Committee in Sat Narain v. Behari Lal? 
and Sat Narain v. Kishen Das‘, held that such a power is not ‘ property’ within 
the meaning of section 28 of the Provincial Insolvency Act and therefore dces 
not vest in the Court of the Official Receiver. This case undoubtedly negatived 
what had been regarded as settled law till then. The legal consequences of this 
decision were far-reaching and the creditors were deprived of a large extent of 
ee which they were accustomed to look to for discharging their liabilities 
in case of the debtor’s insolvency. Presumably, the Amending Act was passed 
to get round the Full Bench decision and to declare the correctness of the pre- 
existing law. Under the Amending Act the Capacity of the Official Receiver 
to exercise and to take pr j or exercising all such powers in or over or in 
respect of property as might have exercised by the insolvent are also included, 
in the definition of property. The 

“pith and substance” of the Amending Act is clearly within the scope of Item 12'of List 3 : 
“* Bankruptcy and Insolvency.” 


The true nature and character of the legislation the scope and`the ambit of it 
obviously relates to legislation in regard to bankruptcy and insolvency. The 
fact that it incideutally infringes on some other items in the Provincial List does 
not affect its validity. 

Looking from a different angle, the same result would follow. A comparative 
study of List I and List III discloses that Item 12 of List III is not in conflict with 
Item 21 of List II. The following items may be noticed for comparison : 

“Item '7.—Wills, intestacy and succession, save as regards agricultural land. 
Item 8.—Transfer of property other than agricultural land ; registration of deeds and documents 
Ilm 9.—Trusts and trustees, i 


Item 10.—Contracts, including partnership, agency, contracts of carriage and other special 
forms of contract, but not including contracts relating to agricultural land. j 


Item 11.—Arbitration. 
Itm 12.—Bankruptcy and insolvency.” 


t. (1 t ML. : ILR Mad, . (ı M.L. J. 857: L. 
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It will therefore be seen that whenever the Legislature intended to exclude agri- 
cultural lands it said so in definite terms. The non-exclusion of agricultural lands 
from Item 12 is an indication that the Legislature used the words “ Bankruptcy and 
Insolvency ” in a comprehensive sense so as to empower it to enact laws in regard 
to bankruptcy and insolvency in respect of agricultural lands also. For the 
aforesaid reasons, we hold that the Amending Act of 1948 is intra vires of the 
Dominion Legislature. 


The learned Counsel for the plaintiff next contended that on a construction 
of the provisions of section 28-A the power of the manager or the father, as the 
case May be cannot vest in the Official Receiver. For appreciating this 
contention the relevant provision may be again extracted : 

“28-A. The property of the insolvent shall comprise and shall always be deemed to have com- 

prised aUo BE PACI OTO ee TTO a a E TE cee ee 
Be aE A O eee E eee e insolvent for his own benefit at the ccm- 
mencement of his insolvency or before his discharge.” 
The learned counsel for the plaintiff contended that under this provision the powers 
of the insolvent mentioned therein cannot vest in the Official Receiver as at the 
commencement of his insolvency or before his discharge such power will not be 
outstanding in him. Stress is laid on the words “‘at the commencement of his 
insolvency or before his discharge.” Relying on these words it is argued that as 
the properties of the insolvent vested in the cial Receiver, the insolvent could 
not have any power outstanding in him between the dates mentioned in the section. 
The argument may be ingenious but has no merits. The neceasity for introducing 
this section arose because the Courts have held that the word “ prcperty’”’ in 
section 28 (2) did not comprise the power of the father or the Manager, as the 
case may be, to alienate the other members’ shares in the family properties. The 
Amending Act says that the property of the ifisolvent shall comprise also such 
power. Either under section 28 or under section 28-A the property of the insol- 
vent can vest only after his adjudication, t.¢., at the commencement of the insolvency. 
It cannot conceivably vest in the Official Receiver before the adjudication of 
the insolvent. By reason of section 28-A that property comprises the said power. 
If the whole of the property of the insolvent can vest in the Court or in the receiver 
at the commencement of the insolvency, there is on difficulty in holding that along 
with the entire property, his powers mentioned in section 28-A also vest in the 
receiver. The words ‘‘ or before his discharge ” also are emphasised in support 
of the learned counsel’s argument that during that period the insolvent could not 
have any such power in him as all his properties would have vested in the Court 
or the receiver. But this ignores the fact that pending the insolvency the insolvent 
might get some properties or powers by devolution or otherwise. Suck properties 
or powers also would vest in the Gourt or the receiver. The wording of section 28 
is not new. The material portions of section 52 of the Presidency-Towns Insol- 
vency Act read as follows: 

“s2. (1) The property of the insolvent divisible amongst his creditors, and in this Act referred 
to as the property of the insolvent, shall not comprise the following particulars, namely :— 

(6) the capacity to exercise and to take Wier pana, Ses idee a. EE P aha lee Or over 
or in respect of pro as might have been exercised by the insolvent for his own benefit at the com- 
mencement of his insolvency or before his discharge.” 


The Judicial Committee held on a construction of that section that on the adju- 
dication of the father of a Hindu joint family governed by the Mitakshara his power 
to sell joint family property to pay his antecedent debts not incurred for immoral 
or illegal purposes vests in the cial Assignee under section 52 (2) of the Presi- 
dency Towns Insolvency Act. The decision of the Judicial Committee on the 
ee is binding on us. Further, we do not also see any insurmount- 
able ty in giving effect to the clear intention of the Legislature. 

The learned counsel for the plaintiff further argued that section 28-A of the 
Provincial Insolvency Act has no application to the present case'as according to 
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him there was a final dı cision by a competent Court within the meaning: of.the 
first proviso. He says that the “ final decision by a competent Court” is the 
decision of the subordinate Judge which is under appeal before us now. We 
cannot accept this argument. ‘“‘ Final decision by a competent Court ” can only 
mean the decision of the Court which ultimately disposes of the suit. As an appeal 
‘has been filed against the judgment of the subordinate Judge, it is impossible to 
treat his judgment as final within the meaning of the proviso. 


The learned counsel for the plaintiff argued finally that under the aforesaid 
two sale deeds only the interests of the first defendant were conveyed by the Official 
Receiver. Exhibit P-2 is one of the sale deeds and is dated 16th July, 1934. Under 
that document, the right, title and interest of the insolvent in all the properties, 
more particularly described in the schedule together with all rights, etc., was con- 
veyed to the purchaser. At the tire of the execution of tbe sale deed, the well- 
understood legal position was that the fathe: could convey the interests of the 
sohs also for his debts and therefore tbe receiver in whom the father’s interests 
vested, had also a similar right. There in no reason to assume tbat Fe did not pur- 
port to convey the undoubted rights he had in the property. Indeed, the sale 
notice Exhibit D-6, clearly says tbat be will sell also the rights over the sons’ shares. 
Furtber the schedules annexed to the sale deed give the entire extent of the proper- 
ties sold. In the schedule it is 1 ot stated that only tte father’s share was sold. 
Even in the plaint the plainiff understood this transaction as conveying the entire 
family estate. We therefore hold that under Exbibit P-2 not only tke faher’s 
interest but the interests of the sons also were sold. 


The other sale deed is Exhibit P-4, dated 12th December, 19395. By this sale 
deed the receiver purpoited to sell all the rights, title and interest of the insol- 
vent including the sons’ share if any therein. The schedule contains the entire 
properties. Exhibit P-6, the sale notice dated 27th June, 1933, mentions that 
the receiver was selling the disposing power of the father over the son’s share, 
if any, of the insolvent in the properties mentioned therein. As already stated, 
even in the plaint the plaintiff himself understood the transaction as conveying the 
entire property. We therefore hold that tbe entire properties including the son’s 
shares were sold under Exhibit P-2 and Exhibit P-4. 


In the memorandum of objections filed by the defendants 2 and 3, it is contended 
that tre lower Court should have given a decree to them also in regard to their 
shares in the suit properties. In the view we have taken on the merits these defen- 
dants are not entitled to the relief. 

In the result the appeal is allowed with costs throughout and the memorandum 
of objections is dismissed with costs. 

In our view a substantial question of law as to the interpretation of the Act 
arises in this case. Leave granted under section 205 of the Government of India 
Act. 

K. S. —— Appsal allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice PANGHAPAKESA AYYAR. 
Arulanandu and others .. Appellanis*. 
Indian Penal Code (XLV of 1860), sections 141, 146, 147 and 148—Rioting cass agarnst a large 
number of persens—Fundamental principles to bs obseroed by Courts in convicting the accused persons—Onus. 


The fundamental principles which a Court of law will have to observe in convicting the 
accused in cases of mammoth rioting are : 


Firstly, notwithstanding the large number of rioters or of the put up in Court for rioting, 
and the ent difficulty for the prosecution to name the c actattribuied to each of the 
accused, the must see to it that all the ingredients required for unlawful assembly and rioting 


are strictly proved by the prosecution before convicting that particular accused. The that there 
were a thousand rioters, and reg accused before the Sessions Judge, will not take away from the 
a PU eps ptr 


* rk Appeal No. 660 of 1950. egrd August, 1951. 
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prosecution even an iota of the responsibility of proving them. Just as the eulprits-in undetected 
crimes escape Panika h unpaved persons leg must beuahestangly LETLI, TEE 

. Secondly, spectators, wayfarers, etc., attracted io the scene of the rioting by curiosity, as gererally 
happens in the country-side when a riot dr affray is going on, should not be, by reason of their mere. 

resence at the scene and with the rioters, held to be members of the unlawful asrembly or rioters. 

Bae of course, if they are proved to have marched with the rioters fora long distance, wken the rioters 
were shouting tell-tale slogans and pelting stones, it will be for them to prove their innocence under 
section 106 of the Evidence Act. i S , 

Thirdly, it will he very unsafe, in the case of such large mobs of rioters to rely on the evidence 
of a single witness speaking to the presence of an accuuéd in the mob for convicting him, especially 
when no overt act of violence or shouting of al or Baone the mob, or giving orders to it, 
or marching in procession with it, or other simular thing is pro sy ea par An ordinary rule 
of caution and prudence will require that an accused identified only by one witness and not proved 
to have done any overt act, etc., as described above, should he acquitted, by giving them the benefit 
of the doubt. l : T: 

The fourth principle to be observed in such cases is that where there are such acute factions, one, 
based on agrarian disputes and troubles, another on pobtical wrangling and rivalry, and third on 
caste division, or the division of the haves and the have-nots, the greatest care must be ‘exercised 
before believing the evidence of a particular witness ee to one of thee factions against an 
accused of the opposite views. This principle becomes of special importance when there are no 
overt acts, ctc., proved, and when there are only one or two witnesses speaking to the presence of the 
accused among the riotera, and they belong to the classes or factions o to the accused. 

The fifih principle to be observed is that mere followers in rioting deserve a much more lenient 
sentence than laien who misled them into such violent acts, by emotional appeals, slogany and ¢ries: ` 

Once the prosecution has proved against an accused his marching along with the rioters, it is 
the duty of that accused to show that though he was found marching with the rioters he was with the 


p not with any unlawful common object of cammicting rioting, but only ott of curioxity. Ifbe’ 
fails to prove that, he is liable to be convicted under section 147 of the Penal Code. 


Appeal against the order of the Court of Session of the- West Tanjore Divi- 
sion at Tanjore in 8. C. Nos. 41 and 42 of 1950. 


A. Ramachandran for Messrs. Row and Reddy for Accused. ae 

The Public Prosecutor (V. T. Rangaswami Aiyangar) on behalf of the State. 

The Court delivered the following od 

JunameNT.— This is an appeal by 76 accused (alleged to be the residuum of 1,000 
rioters) in S. C. Nos. 41 and 42 of 1950 on the file of the Court of Session, West. 
Tanjore division. In the two cases, popularly known as ihe Nannalur Rioting 


case, there were in all 122 accused before the Court of Sessions. The charges 
against them were as follows : 


“That you, accused 1 to 122, on or about the 14th day of April, 1 at Staganangalam and 
Fadaka Nakai, were sheccbers of an wnlawhl asebi, set Pa 


A 


49 were-armed with deadly: 
BB of the Indian Penal Code 
and within my cognirance. 


under such circumstances that if by that act, you had caused the death of the Policemen you would 


have been guilty of murder, and ther committed an offence punishable under section f th 
Tadias Penal Code, ana within areo E : a a 


..3- That you accused 1 to 122, at or about the same time and Ince attempted tocar it dace 

an oeit punishable under section 995 of the Indian Penal Gode aad within my ice. a 
And I hereby direct you to be tried before me on the said charges. 
-Dated this the gist day of July, 1950.” l X 


(Sd.) K. Srinivasan, 
k e Sessions Judge.” 
The learned Sessions Judge convicted 73 of the appellants under section 


i: 
Indian Penal Code, and g of the appellants, namely, accused 44, and 47 and sc 
57-8 
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who had been armed witb deadly weapons during the course of the riot, under 
section 148, lodian Penal Code, and acquitted the rest. ln view of the fact that 
all these accused had been ın remand for more than two years during the pendency 
of this long drawn-out trial, he sentenced accused 44, 47 and 49 to undergo rigo- 
rous um@prisonment for one year each and the other 73 accused to undergo rigorous 
imprisonment for 9 months each. He directed all the sentences to run along with 
any other sentences which they might be undergoing. 


I have perused the records and heard the learned counsel for the appellants, 
Mr. Ramachandran and the learned Public Prosecutor contra. ‘The jacts were 
biiefly these. In that locality there were three kinds of troubles and factions slowly 
growing, as is only natural in these post-war days ot furious ferment. 


One was between the landlords or mtrasdars (many of the P. Ws. are miras- 
dars) and landless labourers to which class most of the accused belong. ‘Lhe’ second 
faction was between Congressmen uke P. Ws. 1g, 19, etc., and Communisis 10 which 
class most of the accused are said to belong, Some of the accused, like Accused 37, 
were “rival congressmen” or “ ex-congressmsn”’. The third facuon was between 
Casts Hindus to which class many of the F. Ws. belong, and Haryans and Pallas to 
which class many of the accused belong. The threetoid faction came to a head in 
April, 1948. On 12th April, 1948, some Congress leaders going round on their 
pro da work were waylaid and attacked by a huge hosule mob near the out- 
skirts of North Nannalur village. The car by which they were traveling was stopped 
and smashed and overtumed, and it lay by the side of the road at a place caned 
Thurcarankollai Odai, a couple of furlongs to the noith of the village. Jn connec- 
tion with the investigation into this case of moting, a police party proceeded to 
Nannalur. Two constables, P. Ws. 1 and 2, had been stationed near the overturned 
car for the purpose of watching it. On the 14th April, the date of the present 
occcurrence, the Deputy Superintendent of Police took a photographer, P. W. 21, 
and directed hum to take photographs of the damaged car. Leaving P. Ws. 21, 
26, 7 and 8 at the spot, the Deputy Superintendent proceeded to North Nannalur. 
From there he took a party of reserve police and went to Sendamaratkian in order 
to apprehend the persons who had taken part in the rioting on the 12th. At 
North Nannalur a small police force consisting of a Sub-Inspecior, Ramiah Pillai, 
a Head Constable P. W. 12 and four constables were left. The police arrested 
two persons, Kalyanasundram and Subramaniam, and kept them in their custody 
at North Nannalur. By about 5 p.m. on 14th April, 1948, P. W. 21 finished taking 
his photographs of the wrecked Congress car. Then the damaged car was taken 
out of its rut and placed on its wheels in order to take it on to the road. <A driver 
who had gone in another car to take the photographer there was examining and 
setting rig ree mechaninm of the wrecked congres cat with a view to take that 
car to North Nannalur. By this time a hostile mob, about 600 or 700 strong, went 
there shouting slogans like, “ Long live the Revolution ?”. “Victory to the Red 
Flag”. “Down with ths Congress”. “ Cut the Policemen”’. “ Beat the Police- 
men”. “Snatch their muskets”. And pelting stones freely and rather aim- 
lessly, more with an intent to intimidate the police to release the arrested people 
and not to arrest more people, than with a specific intent to hurt any specific police 
officer or congressmen or mirasdar. P. Ws. 1 and 2 warned the see ee to raise 
such slogans, and not to pelt sotones. As the crowd did not stop shouting slogans 
or pelting stones, P. Ws. 1 and @ fired a round each. But this did not stop the 
crowd which kept rushing forward. So the two constables P. Ws. 1 and 2 retreated 
backwards. Ths onrushing crowd caught hold of the two cars, ihe ously wrecked 
Congress car and jh tographsr’s relief car, and damaged both of thom and then 
gave chase to P. Ws. 1 and 2. A portion of ths moh tried to prevent P. Ws. 1 
and 2 from reaching Nor h Nannalur. P. Ws. 1 and 2 fired some more thots with 
a desire to create terror in their pursuers, and finally succeeded in fleeing to North 
Nannalur, the crowd chasing th:m close. At North Nannalur, P. Ws. 1 and 2 told 
the police stationed there about the incidents. The police party then stationed 
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itself underneath a stout tamarind tree. When the crowd rushed to that tree, 
the Sub-Inspector warned the crowd several times not to shout slogans or throw 
stones. Stones continued to be pelted by members of the crowd, but most of them 
fell harmlessly on the tamarind tree instead of on the police. The mob was 
by then one thousand strong, and some of the members were armed with sickles, 
axes and sticks. Some had also baskets filed with stones. One Natesan, who 
was armed with a sickle and a stick, was at the head of the mob, and he incited 
the members of the mob to attack the police and beat them soundly. The shouung 
of slogans went on ; so too the pelting ofstones. As the situation became dangerous, 
the police opened fire. Natesan had his head blown off by a rifle shot im that 
police firing. He died on the spot. Accused 58 and 59 also received serious 
rifleshot injuries. But they were removed hy the other members of the mob and 
were arrested only later on when they presented themselves before P. W. 39, the 
doctor of the Tiruturaipundi hespital, for treatment. After the firing, the crowd 
retreated a little, but later on re-formed itselfand surrounded the village, threatening 
to set fire to the houses and destroy the police party. But some resourceful indi- 
vidual, not named, managed to go on a cycle to Sendamaraikkan. He informed the 
reserve police there about this attack by the mob. Immediately, the Deputy 
Superintendent of Police, accompanied by the reserve force rushed to North 
Nannalur. ‘The mob was thus caught between the police party at the tamarind 
tree and the reserve party under the Deputy Superintendent of Police. It began 
to disperse. The reserve police made a lathi charge and arrested accused 32, 42 
to 51, 118 and two others on the spot. Accused 44, 47 and 49, all of them Hanjana, 
were armed with sickles and axe when they were found among the rioters and 
arrested. Two constables received trifling mjuries due to stone hits during this 
riot. In all 274 persons were put up before the Special I Class Magistrate, 
Tiruchirapalli, in P.R.C. Nos. 2 and 4 of 1949 on his file. He committed only 
122 out of them to Sessions. 


The learned Sessions Judge acquitted all the 122 accused before him of the 
charge under section 307, Indian Penal Code, holding that there was absolutely 
mo evidence to show that the rioters ever intended to murder any constables, or to 
attempt to murder any constables, and that the prosecution evidence had only 

roved that the common object of the unlawful assembly was only to assault and 

eat the police or to use such small force against them. The charge under section 
395 has been split up and laid aside for future action, if necessary, under section 
240, Criminal Procedure Code and Rule 156 of the Gnminal Rules of Practice. 


Mr. Ramachandran for the appellants, contended that the learned Sessions 
Judge was wrong in convicting the appellants under sections 147 and 148, Indian 
Penal Code, without sufficient and individual proof against each of them that he had 
been a member of the unlawful assembly with the common object of beating or 
causing burt to the police whenit committed this rioting. He urged, quite correctly, 
that there is no such thing like “ constructive liability”’ for the oftence of being 
a member of an unlawful assembly, or liability for conviction under section 147 by 
being merely proved to have been found with known or proved rioters, and that 
the requirements of the law under sections 141, 146 and 148, Indian Penal Code, 
must be strictly proved before any of the appellants can be convicted for rioting 
or other offence covered by these sections. He also urged that the convictions 
of all the appellants were vitiated, as the learned Sessions Judge acted illegally in 
not putting all necessary questions under section 342, Criminal Procedure Code 
to each accused regarding the facts appearing inst him in the evidence, in order 
to enable him to explain away those facts, as i was bound to do, and that the 
mere fact that there was a complete and full questioning in the committal Court 
would not cure the illegality. He relied on a recent ruling of Govinda Menon 
and Ramaswami, JJ. in In re Solomon, C.A. No. 894 of 1950 !to the effect thatthe mere 
fact that the accused is asked by the Sessions Judge whether he wishes to say any» 
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1. Since reported in (1951) 2 MLL.J. 428. 
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thing more in addition to what he has stated in the committing Court (even if 
there was a complete and full questioning in that Court) ıs not sufhcent, and that 
it is obligatory upon the Sessions Judge (tbe cow trying the case, to which the 
word shall in Section 342 applies) to comply strictly with the provisions of Section 
342 of the Criminal Procedure Code and to put every piece of evidence relied upon 
by him against every one of the accused to that particular accused and get his 
explanation, if he cares to offer it, at the peril of the conviction and sentence being 
sct aside, as vitiated, and re-trial ordered. His contention was that the learned 
Sessions Judge did not comply with the provisions of section 342 of the Criminal 
Procedure Gode in this case and merely put a general question, after reading over 
the accused’s statement before the committing magistrate and his admitung it 
to be correct, whether he wished to add anything to it, without putting to him all 
the evidence, he relied on against him, like the persons identifying him among the 
rioters, the acts attributed to him, etc., in order to enable him to explain away 
those pieces of evidence, if he hked. This contention is correct in law. The 
terrible number of the accused before the Sessions Judge was no excuse for him 
to depart from the provisions of section 342, Criminal Procedure Code. But, 
happily, no retrial was asked for finally in this elepkantine case, for reasons stated 
ter.. 


Before proceeding further, in general interests, and after hearing the learned 
counsel for the appellants and the learned Public Prosecutor, I enunciate five 
fundamental principles which a court will have to observe in such cases of mammoth 
rioting which are becoming more and more common in our country nowadays. 
The first is that notwithstanding the large number of the rioters or of the persons 
put up in court for rioting and the consequent difficulty for the prosecution to name 
the specific acts attributed to each of the accused, the court must see to it that all 
the ingredients required for unlawful assembly and rioting are strictly proved by 
the prosecution before convicting that particular accused. The fact that there 
were a thousand rioters, and 122 accused before the Sessions Judge, will not take 
away from the prosecution even an iota of the responsibility of proving them. It 
may be the misfortune of the prosecution. But the misfortune of the prosecution 
should ‘never be allowed to become the misfortune of the accused. Just as the 
culprits in undetected crimes escape punishment, these unproved persons also must 
be unhesitatingly acquitted. 

Secondly, spectators, wayfarers, etc., attracted to the scene of the rioting by 
curiosity, as generally happened in the country-side when a riot or affray is going 
on should not be, a Geese of their mere presence at the scene of rioting and with 
the rioters, held tc be memters of the unlawful assembly or riote.s. But, of coume, 
if they are proved to have marched with the, rioters for a long distance, when the 
rioters were sbovting tell-tale slogans and pelting stones, it will be for them to prove 
their innocence unaer section 106 of tke Indian Evidence Act. 


The third is that it will be very ~nsafe, in the case of such large mobs of rioters” 
to rely on the evidence of a single witness speaking to the presence of an accused 
in eee for convicting on ; especially, when no overt act of violence or shout- 
ing of slogan, o1 organising c mob, or giving orders to it, or marchi in proces- 
sion with it, or other similar thing is proved against him. In a eae like tks, 
by btundreds of persons, it is very cary even to mistake one person for another, 
and implicate honestly really innocent persons, and even to mistake persons seen 
elsewhere as having been seen there. An ordinary rule of cautior and ce 
will require that an accused identified only by one witness, and not Sa ys ii 
done any overt act, etc., as described above, a 
benefit of the doubt.’ 


The fourth principle to be observed in: such cases is that where there are such 
acute factions, one based. on agrari disputes and troubles, another on political 
dip ees and rivalry, and a dod oa caste division, or the division of the haves 
and the have-nots, the greatest care must be exercised before believing the evidence 


ould be acquitted, by giving bim the 


f 
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of a particular witness belonging to one of these factions against an accused of the 
Opposite views. This principle becomes of special importance when there are 
nO Overt acts, etc., proved, and when there are only one or two witnesses speaking 
to the presence of the accused among the rioters, and they belong to the classes 
or factions opposed to the accused. 


The fifth principle to be observed is that mere followers in rioting deserve a 
much more lenient sentence than leaders like Natesan, who mislead them into 
such violent acts, by emotional appeals, slogans and cries. 


Now, I shall apply the above five principles to this case, Overt acts have been 
proved in an aggravated form only against three persons, namely, accused 44, 47 
and 49, who were found marching in the riotous procesmon with sickles and axe, 
when the rioters were uttering the violent slogans against the Congress, Police, etc. 
I have absolutely no doubt that the convictions of accused 44, 47 and 49 under 

b 


section 148, Indian Penal Code, were correct. There was a t evidence on 


more than two years during the trial. I reduce their sentences into rigorous im- 
prisonment for six months each. These sentences will rin along with any other 
sentences which they might be undergoing. : 


The learned Public Prosecutor admitted that orly one witness each bas spoken 
to the presence of 28 appellants, namely, accused 1, 5, II, 13, 17, 21, 25, 28, 98, 
64, 66, 70, 71, 73, 753 77, 79, 95, 97, 98, 99, IOI, 102, 120 and 122, at the scere of the 
rioting, and that none of those accused were also alleged, even by this single witness, 
to have done any violent act, or carried any weapon, or sbouted any slogans, 
or organised the rioters, or marched in procession with the rioters for any distance 
when they were shouting their slogans or expressing their common intention to 
beat the police or pelting stones. So, applying one of the five principles I have 
laid down above, all these accused are given the benefit of the doubt and acquitted 
of the offence under section 147, Indian Penal Code and their convictions and 
sentences are set aside, and their hail bonds cancelled. i 


I now come to the remaining 48 accused. There are two or more witnesses 
who have spoken to the ce of each of them among the rioters that day, and 
I have absolutely no doubt that they were among tte rioters that day. No doubt, 


were shouting slogans and pelting stones. It was no: the case of any of them that 
they had gone to the spot attracted ty curiosity, like a school-master, or s doctor or 
2 lawyer or a Government servant or other citizen to sec, impelled only by curiosity, 
what the matter was. It is obvious that the presence ae such innocent men at 
the spot, not being secret, would be spoken to by a number of persons who saw 
them there, though it would not Prove any criminal intention shared in common 
with the rioters, But, where a mai’s case is that Fe went to tke scene of rioti 

and stood there out of curiosity alone, and not with any unlawful object, but he ig 
proved to have marched with the rioters, it is for him to state and prove his innocence 
as itis a matter within his special knowledge under section 106 of the Indian Evi- 
dence Act. In my opinion, it is his duty, once the prosecution has proved his 
marching along with the rioters, to show that thougn he was found marching with 
the rioters he was with that group not witb any unlawful common object of commit- 
ting rioting, but only out of curiosity. As none of these accused did so, I confirm 
their convictions under section 147, Indian Penal Code, as there js plenty of credible 

58 
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evidence to show that they marched in procession with the rioters when they were 
shouting slogans and pelting stones, and it was up to them to prove their innocence, 
the prosecution having prima facie proved them tẹ be guilty under section 147, 
Indian Penal Code. failure of the learned Sessions Judge to question them 
in detail about the pieces of evidence against them was, no doubt, irregular. But 
it has not actually prejudiced them in any way in this case and the learned counsel 
does not want a retrial as I am for reducing the sentences of these accused to the 
periods already undergone, considering the fact that they carried no weapons 
and omane no overt act of violence, and only marched in procession for some 
distance with the other rioters, in these days of democratic activity and processions 
of all kinds, and were misled by Natesan and others. I consider that the periods 
of imprisonment already undergone by them would amply meet ths ends of justice, 
especially in view of their having been in remand during the trial for more than two 
years, So, I reduce their sentences to tke periods of imprisonment already under- 
gone. Happily, this decision has also prevented the ugly need for a retrial of this 
mammoth case, as these accused do not want any retrial now. 


Ths learned Public Prosecutor wanted to distinguish the case of accused 58 
and 59, who received severe gunshot wounds, and wanted them to be treated more 
severely, like accused 44, 47 and 49, and not like the other accused whose convictions 
I have confirmed. I cannot agree. Merely because theyreceived gunshot wounds, 
they cannot be presumed to have been more aggressive than the other 43 appellant 
rioters of this group. It often happens, in police firings of this kind, that it is the 
less clever and the less prominent people who stand and shuffle abort and receive 
the bullets, while the more clever and more forward people scamper away and 
escape the bullets. So, I do not consider that accused 58 and 59 deserve any higher 
sentence than the 43 appellant rioters of their group. 


K.S. Sentences on 43 appellants reduced and other accused acquitted. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. Jusriag SATYANARAYANA Rao AND Mr. Jomo Viswa- 
NATHA SASTRI 


The Fringford Estates, Ltd., Calicut .- Applicant* 
D. 
The Commissioner of Income-tax, Madras Respondent 


Encome-tax Act (XI of 1922), section 4— Amount derived by sale of timber obtained by clearing the jungle 
portion of a tract of land Jor developing plantation business of assescoe—If assessable income. 
Tho assessoe (a limited company) whose main business was to cultivate and sell tea, coffee, 
cte, in its estates, purchasxd a: tract of land part of which had already been 
cultivated with tea, the rest of it being a jungle of trees capable of being cleared and made fit for 
plantation. The assesee cleared the Rr ese in order to make the land fit for cultivation and 
sold the trees in the open market as timber. The assceser claimed that the amount derived hy the 
sale of the timber was a capital receipt and therefore not liable to income-tax as profits or gains. 


It was also claimed that it was a casual and non-recurring receipt and therefore exempt from income- 
tax. Negativing the above contentions, 


Hald, (i) profits derived from capital which is consumed or exhausted in the process of realisation 
are noncthelem taxable income. In such a case no deduction can be claimed from the income in 
respect of the diminution or exhaustion of the capital asset from which that income is derived. 
No deduction therefore as proportionate cost of acquiring the standing trees can be allowed. 


(ü) The receipt in the present case cannot be said to be a casual receipt in the sense in which 
that expression is used in the Income-tax Act. A receipt of money which is known, forezeen, antici- 
pated and worked for in the course of varrying on a business is not a casual receipt. 


Where a company or partnership is formed for the purchase of largo estates and for clearing and 
developing the area and raising a plantation, there is a trade or business because you have that from 
“which would infer continuity. ` The profits realised from the sale of timber are trade profits which 
are liable to income-tar. 





* Case Referred No. 2 of 1948. . 1gth March, 1951,. 
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Case referred to the High Court by the Income-tax Appellate Tribunal under 
section 66 (1) of the Income-tax Act, 1ga2 (Act XI of aaa) as amended by section 

of the Income-tax (Amendment) Act, 1939 (Act VII of 1939) in 66 R.A. No. 1g0 
(Madras) of 1947-48 (1.T.A. No. 1494 of 1946-47 on its file). 


T. L. Venkatarama Ayyar for Applicant. 
C. S. Rama Rao Sakib for Respondent. 
The Judgment of the Court was delivered by 


Viswanatha Sastri, J.—The question that bas been referred to us is whether on 
the facts and in the circumstances of the case, the Tribunal was right in holding 
that the sum of Rs. 11,242 derived by the assessce company on sale of timber was 
assessable income. 

The facts that have led up to this reference are these. The agsessee is a limited 
company. Its main business is to cultivate and sell tea, coffee, cardamom, etc., 
in its estates. It purchased a tract of land part of which had already been culti- 
vated with tea, the rest of it being a jungle capable of being cleared and made 
fit for plantation. The company cleared the jungle of trees in order to make 
the land fit for cultivation and sold the trees in the open market. The accounts 
of the company showed an income of Rs. 11,242 received from sales of timber cut 
down from the jungle and sold. The clearing operations started in 1939 and the 
trees that were cut were stocked in the estate of the assessee. In October 1941 
the company entered into an agreement with one Mammu Hajee, a timber merchant, 
for clearing the rest of the jungle of all trees and for the sale of the timber in the 
market. 

The trees already cut by the company and stocked as well as those cut by 
Mammu Hajee, were transported to Kallai, which is a centre of the timber trade 
m Malabar, and, there sold ın open market as timber. A profit and loss account 
m respect of the timber deal was prepared which showed a receipt of Rs. 7,473-9-0 
as Kuthkanam by the asseasee company. The expenses of cutting the trees in- 
curred by Mammu Hajee came to Rs. 8,866-0-7 and the transport s came to 
Rs. 10,956-11-0. There were other expenses incurred in connection with the 
transport and sale of timber. The price realised hy the sale of timber was 
Rs. 39,215-0-1 and the resultant net profit of Rs. 8,817, less a deduction for a reserve 
fund and for bonus to employees, was divided equally between the assessee company 
and Mammu Hajec, each getting Rs. 9,877-11-10. The total net realisation of the 
company from the sale of timber including the XKuttkheram amount credited to 
it in the accounts was Rs. 11,242. It was not and it could not be contended tha 
the income derived from the sale of jungle trees of spontancous growth was agri- 
cultural income. ‘The assessee company claimed that this sum was a capital receipt 
and therefore not liable to income-tax as profits or gains. Secondly, the company 
contended that the receipt of Rs. 11,242 was a casual and non-recurring receipt 
and therefore exempt from income-tax. These contentions were negatived by the 
revenue authorities as well as the Appellate Tribunal. Hence this reference. 


In our opinion, these contentions, of the assesseec company are untenable. Profits 
derived from capital which is consumed or exhausted in the process of realisation 
are nonetheless taxable income and this proposition has been well settled since 
the decision of the House of Lords in Coliness Iron Company v. Black. ‘This principle 
bas been applied to profits derived from the working of mines and minerals in 
Raja Bahadur Kamakshya Narain Singh v. Commissioner of Income-tax3, nitrate deposits 
in Altanze Company, Limited v. Bell? and timber bearing forests in Kauri Timber 

, Limited v. Commissionsr of Taxes+. In particular, it has been held both 
in this Gourt and in the Patna High Court that income derived from the sale of 





ts ee 6 A.C. 315. 3. (r906) AC 18. 
a. (194493) 2 M.LJ. 410: LR. 70 LA. 1Bo : 4. (1919) A G. 771, 
LLR, 22 Pat. 713 (P.C.), 


- 
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forest trees is not capital receipt and is liable to tax even though there is an exhaus- 


' tion of capital assets in the shape of valuable and long-standing 


trees. 
Income-tax, Madras v. Manavedan Tirumalpad?, Raja Bahadur Kamakshya Narain 
ingh v. Commissioner of Incoms-tax, Bihar and Orissa®. 
Mr. T. L. Venkatarama Ayyar, learned advocate for the assessee, referred us 
to two decisions of the English Courts, Van Den Berghs, Lid. v. Clark? and British 


- South Africa Company v. Commissioner of Income-tax*. In the first of these two cases 


competing companies manufacturing margarine entered into an arrangement to 


: avoid competition between them, the arrangement extendmg over a considerable 
_ period of time. The companies agreed to share their profits and losses in accordance 
, with a very complicated scheme. On account of differences between them the 
. agreement was put an end to, one of the companies paying the other a sum of 
, £450,000 by way of compensation. The House of Lords held that the receipt 


of £450,000 was one of a capital nature and not a revenue receipt. The agreement 


` in that case, so far from being one made in the ordinary course of business, provided 


a fundamental organisation of the companies’ activities and affected the entire 
,¢onduct’ of the business of the companies. Therefore, money received for the 
cancellation of such an agreement wnich affected the whole structure of the profit- 
making apparatus was held to be a capital receipt. Lord Macmillan observed :— 

“Tt is important to bear in mind at the outset that the trade of the appellants is to manufacture 


„and deal in margarine, for the nature of a receipt may vary according to the nature of the trade in 
“connection with which it arises. The price of the sale of a theirs ts ordinarily a capital receipt, but 
-it may be an income receipt in the case of a person whose business it is to buy and sel! factories.” 


Here the busiziess of the company is not to sell the plantations which it acquires, 


but it is its avowed object and purpose to keep and develop them and sell the produce 
of the estates. Even though the existence of the large quantity of timber trees (in 
this case they have ised a sum of Rs. 39,215) might have determined the price 
paid by the company for the acquisition of the estate, still- the profits e by 
cu down the timber over a period of three years and making them marketable 
ee them in the market are not a realization of capital. We consider that 
the argument of the learned advocate js merely an attempt to get round the well- 
known principle repeatedly laid down in Thcome-tax cases both in England and 


: bere, that exhaustion of capital by the working of mines, quarries and forests, how- 


ever it might be treated on strict actuarial principles or on strict principles of eco- 


‘nomics, may for oses of the levy of income-tax be treated as profits. It is 
. sufficient to refer to th 


e decision of the Judicial Committee in Raja Bahadur Kamak- 
shya Narain Singh. v. Commissioner 4 Income-tax*. Lord Wright in delivering the 


-Judgment of Judicial Committee o 


“If the receipts are income, it is not material for tax purposes that that for which they are paid 
comes from a wastin operty. If the payment ceases beause the source ceases so does the tar. 
Once it is Sabahi at the royalties are income witbin the meaning of the Act it is not material 
that the mines are in course of bcing exhausted unless there is provided in the Act that there 
sbould be a deduction from the income on that particular ground.” 

The further contention of Mr. Venkatarama Ayyar is that in computing profits 
arising from the sale of timber the cost ofacquicition of the timber must be deducted. 
Though the company paid a lump sum for the purchase of the entire estate of 2,000 
acres, still according ta him, the cost will have to he apportioned as between the 
land and the timber trees and tke value of the latter should be deducted in arriving 
at the taxable profits. He claims that the Kutikanam or stump fee of Rs. 7,473 
represents the cost of the trees and this should be deducted in arriving at the balance 
of the profits and gains of the company. In our opinion, this is the old argument 
presented in another form, but it was sought to be supported by a reference to the 
decision of the Judicial Committee in British South Africa Company v. Commissioner 
of Income-tax*. In that case a company acquired numerous concessions in respect 


I. (1990) 59. M.L.J. 265 : LL.R. 54 Mad. 21. 4. (1948) A.G. 62. 
2. (1946) L.T.R. 679. 5s 1943) 2 ML. FN : LR. 70 I,A, 180: 
§- (1935) A.Q. 431. LER. ag Pat. 719 A J 
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. Of minerals and mining rights in Rhodesia which the company turned to account 
- by effecting sales of mining rights in various plots ‘of land to various persons and 
companies. The Judicial Committee held that the company was assessable to 
income-tax under the local income-tax law on its receipts from the sales of mining 
rights after deduction of the cost of acquiring such rights. The company did a 
.itself embark on mining operations but merely sold the mining concessions an 
advantages which it had acquired, to various other persons and companies in 
return for a price. ‘Therefore, in calculating the profits arising from the trade s0 
- carried on the cost price of the properties sold was held to be eductible. In our 
opinion, this decision has no application to a case like the present where the com- 
pany is not engaged in the trade of buying DE estates or plantations but its 
- business is to turn to account the produce of the estate, both of the cultivated portions 
and of the jungle. The company retains the whole of the estate and sells the trees 
‘which are the produce of the jungle, and, tea, coffee and cardamom which are the 
- produce of the plantations. Even though the trees are cut and sold they may grow 
up again on the stumps left intact and new trees may also ing up in the jungle 
and these trees can again be sold. This is what happens in Mala ir forests. Even 
if all the timber is sold away beyond the possibility of PP PE and the 
timber is considered as of tbe original œpital asset of the company as suggested 
by Mr. Venkatarama Ayyar, in our opinion, the true analogy is to be found in 
cases where the courts have held that where the income of a taxpayer is derived 
from the exhaustion of a capital asset, it is nonetheless income. In such cases no 
deduction can be claimed from the income in respect of the diminution or exhaus- 
tion of the capital asset from which that income is derived. The very case cited 
by Mr. Venkatarama Ayyar recognises the difference between the case of a trader 
who buys mines and mining concessions and sells them for profit and a trader who 
-retains a mine purchased by him and exploits it for minerals whicb he sells in the 
Market. In the latter case there is no provision for allowance for amortisation 
in respect of the minerals which are exhausted by the working of the mines under 
the Indian Income-tax Act. 

The further contention of the assessee is that the profits derived from the sale 
of timber by the company are of a casual and non-recurring nature and therefore 
exempt from tax under section 4 (3) (vii) of the Act. But then, that very provision 
requires that the profits sought to be brought under the exemption must not have 
arisen from a business, the expression “ business ” being defined as includmg any 
trade, commerce, or manufacture or any adventure or concern in the nature of 
trade, commerce, or- manufacture. The receipt in the present case cannot be said 
to be a casual receipt in the sense in which that expression is used in the Income-tax 
Act. The expression “casual” is defined in the Oxford Dictionary in these 
terms :— 

1. Subject to, depending on, or produced by chance ; accidental, fortuitous. 

2. Occurring or coming at uncertain times; not to be calculated on, un- 
certain, unsettled. 

3. Subject to chance or accident. 


The Articles of Association of the company, which we have scen, clearly 
show that the purchasing or taking on lease of estates, the clearing, opening, planting, 
development and in provement of such estates, the cultivation of tea, coffee, car- 
damom, pepper and trees, and the selling of`the produce of the estates, were all 
included among the objects of the company. The purchase of an estate ar 
of forest land as well as arable land, the clearing of the forest land of trees an 
making the land fit for cultivation for tea, coffee, cardamon, rubber, etc., was part 
of the normal and ordinary liņe of business òf the company. The jungle in the 
present case was purchased by the company with a view to its exploitation. The 
Jand was cleared of the trees and the trees were cut and sized so as to be put on sale 
in the open market. They were sold in the timber market for advantageous prices. 
A receipt of money which is known, foreseen, anticipated and worked for in the 
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course of nein. on a business is not a casual receipt. This is not a casual profit 
made on isolated buying or selling of an article not amounting to a trade or business. 
This is not the case of an individual selling a plantation after holding it for a consi- 
derable time at a price greater than what he paid for it. The assessee is a public 
as a whose sole raison d'etre is to have a business, to carry it on for profit and to 
divide the profit among the shareholders as dividends. Prima face, therefore, any 
profit that the company makes otherwise than by the sale of its plantations must 
be the taxable profit of its business. In the case of the assessee company the object 
of its existence, is, among other things, to turn the forest to profit and thereby benefit 
its shareholders. The fact that the operation of cutting the trees and ee) timber 
may not'be carried out again, or may not be carried out for a considerable time 
hereafter, does not make any difference. The company was formed to carry on 
this business of acquiring, clearing and developing estates, clearing the land pur- 
chased, of trees and selling them as timber. Necessarily the profits arising from 
these operations must be profits of the business of the ccmpany and cannot be 
considered to be casual profits. When one is considering whether a certain form 
of enterprise is carrying on business or not it is material to look and see whether 
it is a company that is doing it. Where a company.or a partnership is formed for 
the purchase of large estates and for clearing and developing the area and raisng 
a plantation, there is a trade or business because you have that from which you 
would infer continuity. The company is formed for' that purpose and for nothing 
else. In this case the exploitation of the trees in the estate was made by the company 
in partnership with a timber merchant and the operations of cutting and sizing 
the timber, transporting it for sale and selling it in the timber market in Kallai 
were carried on in the same way as those which are characteristic of ordinary trade 
in the line of business of a timber merchant. Consequently we hold that the profits 
realised from the sale of timber, including therein the Kuttikanam fee credited to the 
estate in the accounts, are trade profits which are liable to income-tax. ‘They are 
not exempt from taxation as casual profits. 


We therefore answer eee ang referred to us in the affirmative and against 
the assessee. The assessee will pay the costs of the Commissioner of Income-tax 
on this reference which we fix at Rs. 250. 


K.S. Reference answered against the assesset. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mrx. Justiog SATYANARAYANA Rao. 


Chodipalli Masenu .. Appellani* 
D. - 
Gampala Narasamma .. Respondent. 
Workmen's ation Act (VIII of 1923)—Member of a crew of a hired boat dying through accident— 


Widaro whether can claim compensation frem ovoner—Matntainabilily. 

One M entered into an agreement with the owner of a boat whereunder it was agreed that in 
consideration of Ad paying as hire to the latter a sum of money the boat should be allowed to carry a 
particular cargo. Further the owner was under no responsibility for anything including salaries of 
the crew. Once of the crew the responcent’s husband met with the death through accident when the 
boat returning from its destination. The widow of the deceased workman claimed compensation 
from the owner of the boat under the Workmen’s Compensation Act. 

On the question whether the widow is entitled to compensation from the appellant owner, 

Held, the contract with the owner was a demire of the boat and the owner could not be mado 
liable for the damages. If the widow had impleaded M who hired the boat perhaps a decree might 
have been passed against him. 

Kelly v. Ovoners of Ship ‘‘ Miss Erans ”, (1913) a Ir. Rep. 985, distinguished. 

_ Appeal against the order of the Court of the Additional Commissioner for 
Workmen’s Compensation at Madras, dated 4th April, 1949, in W.C. No. 567 
of 1948. | 


+A.A.O, No, 299 of 1949. : 17th April, 1941. 
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C. Rama Rao for Appellant. 
Messrs. Row and Reddi for Respondent. 
The Court made the following 


Orper.—This is an appeal by the owner of a boat who was made liable to 
pay compensation to the respondent under the Workmen’s Compensation Act. 
The respondent’s husband, one Scmitri, was engaged as a member of the crew of 
the boat by one Merugu Masenu. This Merugu Masenu entered into a contract 
dated 26th March, 1948, with Chodipalli Masenu, the owner of the boat whereunder 
it was agreed that in consideration of Merugu Masenu paying to the owner of the 
boat a sum of Rs. 600 as hire, the boat No. 141 should be allowed to Carry 500 
bales of palmyra fibre from Kakinada Port to Tuticorin which Merugu Masenu 
agreed to carry on behalf of Krishna Company, Kakinada, for hire of Rs. 1,500. 
Under the terms of the agreement the owner was under no responsibility for the 
expenses of the trip and the salaries of the crew, etc. He was paid Rs. 300 as Advance 
on the date of the agreement and the balance was agreed to be paid after the boat 
had reached Tuticorin and the goods were unloaded. If however the bales to be 
carried were more than 500, the owner should be paid one-third of the hire received 
in excess and should similarly be entitled to hire which might be received by M 
Masenu on his return trip from Tuticorin to Kakinada in case any goods shouid 
be carried on the return voyage. The boat reached safely Tuticorin Part and while 
returning empty had to face rough weather when Somitri fell down from the boat 
and died. The petitioner in the lower Court is the unfortunate widow of Somitri 
and she impleaded as party to the application the owner of the boat Chodipalli 
Masenu but did not impleat Merugu Masenu, the person who hired the boat under 
the contract already referred to. 


There is no serious dispute that Somitri-was a ‘‘ workman ” within the meaning 
of the Workmen’s Compensation Act, and that he had met with his death by accident 
arising out of and in the course of the employment. The amount of ccmpensation 
is also not in dispute between the parties. The onl point on which there was 
serious difference between the parties was whether the owner of the boat could 
be made liable to pay the amount of compensation fixed by the Additional Ccm- 
missioner. j 


The Comimissioncr was of opinion that the agreement entered into between 
the owner of the boat and Merugu Masenu was merely a make-believe arrangement 
intended to defeat the rights of persons like the respondents who might claim com- 
pensation under the Workmen’s Compensation Act, and it was with this object 
that Merugu Masenu, who it is alleged was a man of straw, was selected. The real 
dispute therefore has to be decided upon a proper construction and the truth of the 
agreement, Exhibit D-1. Having read the evidence adduced in the case I have 
no doubt that the agreement was entered into bona jide and there was no intention 
to defeat the rights of any person or persons at the time the parties entered into 
the contract. The opinion of the Commissioner is not warranted by anything 
which appears in the evidence in the case. It is claimed on behalfof the ae arena 
by his learned advocate that this agreement, Exhibit D-1, brought about 
tionship of principal and t or master and servant, and, as a last resort, the 
relationship of partners, and that therefore the owner of the boat was cither the 
principal, the master or the partner of Merugu Masenu. It is rather difficult 
to accept this interpretation of the agreement. In my view, the agreement is a 
mere demise of the boat for hire which was agreed to be paid between the parties, 
and thereafter the owner had nothing to do with the boat or the trip or the cost 
ofit. Theentire amount payable as freight for the carriage of the cargo is receivable 
under the agreement from Krishna and Company by Merugu Masenu alone. 
It is not as if Merugu Masenu received the amount on account of the owner 
of the boat and ¢ himself liable to account to him for the expenses and for the 
profits. The fact that if there was more cargo to be carried, a portion of the extra 
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hire that might be earned by the trip was made payable to the owner would not, 
in my opinion, alter in any way the original demise of the boat by the owner to 
Merugu Masenu. The terms of the agreement are wholly inconsistent with either 
the relationship of partners or the relationship of master and servant or that of 
agent and principal. It is not disputed that if the contract is a mere demise of 
the boat the appellant cannot be made liable for the payment of the compensation, 


It is-however argued on behalf of the respondents that the decision of the Irish 
Court of Appeal in Kelly v. Owners of Ship “ Miss Evans”, concludes the matter 
in favour of the ndent. The agreement in“that case was one between Richard 
Jones acting on lf of the owners and Kinsella, who was appointed captain by 
the former. Under the agreement Kinsella was to work the vessel 
~ M gn the best paving trade for the bencf&t of all concerned, receiving for his services two-thirds 
of all freights carried, out of which he is responmble, and agrees to pay, all crew's wages, victuals 
Raion ed charges, towages, and all and every other expenses connected with the working of the 
vessel ; the remaining one-third he agrees to remit to the said Richard Jones as owners share ’’. 

In pursuance of this agreement Kinsella appointed the crew for the vessel, and the 
question was whether when one of the crew who was engaged by the captain met 
with an accident and claimed compensation against the owners under ihe Work- 
men’s Compensation Act of 1906 the owners could be made liable. The conten- 
tion apparently urged on behalf of the owners was that the agreement was a demise 
of the schooner, and that there was no relationship of master and servant between 
the crew and the owners. Under the terms of t it is obvious that 
Kinsella was appointed as merely a captain of the vessel by a n acting on behalf 
of the owners, and he did not therefore become a lessee of vessel, When once 
he was appointed captain it was his duty to appoint the crew and when once they 
were so appointed they became the servants of the owners, The remuneration 
of the captain no doubt was not fixed on the basis of the remuneration to be paid 
by the owners on a monthly basis, but he was to receive for his services two-thirds 
of the gross freights which were to cover not only his remuneration but also the 
wages of the crew and other expenses. ‘That did not alter the nature of the agree- 
ment, and the relationship that was brought about under the terms of the agree- 
ment. He was no-more than an agent of the ownets, and even if it was assumed 
that he became a partner by virtue of the agreement, as did Holmes, L.J., in the 
case, even then the owners would be liable. The question m the case mainly turned 
upon the interpretation of the clause which gave to the captain two-thirds of the 
freights, and O’Brien, L.C., Holmes, L.J. and Cherry, L.J., agreed in holdmg that 
that clause did not alter the relationship between the owners and the crew, which 
was that.of master and servant and that therefore they were liable to pay the compen- 
sation. . . 
It would be therefore seen that that decision is clearly distinguishable from the 
present case, as in the present case the agreement undoubtedly created a demise 
‘of the boat in favour of Merugu Masenu. The amount that was payable undér 
the agreement was clearly a payment for the hire, and was not a share of the profits 
or an_amount which Merugu Masenu was bound to collect on behalf of the principal 
and account to him after deducting the expenses for the trip. It therefore follows 
‘that the view taken by the Commissioner is wrong and the owners cannot be made 
‘liable for the damages. ‘The result no doubt from the point of view of the unfortu- 
nate widow is to be regretted, but it cannot be helped as she did not implead as 
party to this petition Merugu Masenu also in addition to the owner, in which case 
it would have been possible to grant a decree against him. It follows that the 
appeal must be allowed and the order of the Additional Commissioner must be set 
aside. In the circumstances.of-the case I think this is not a fit case in which I 
should award costs to the appellant. The Commissioner will refimd the amount 
which it is said has been deposited by the appellant. E 
KGa —— Appeal allowed. 








t. (1913) 2 Ir. Rep. 385. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


a :—Mr. Justice GovinpA MENON AND Me. Justro CHANDRA 
DI, 
V. Kalyanasundaram Pillai .. Appellant* 


0. 
R. M. L. S. Chockalingam Chettiar .. Respondent. 


+ Central Excise and Salt Act (I of 1944), sections 6 and 7 and niles 102, 1093 ard 104—Leasshold interes? 
in salt pans—Sale ir axecution of decrec—Lagal'ty. 

The sale by Court in execution of decree of the leasehold interest of the judgment-debtor in 
salt pans is neither void ah uitio aa being opposed to public policy nor prohibited by the Central 
Excise and Salt Act. A 

Appeal against the Order of the Court of the Subordinate Judge, Tuticorin, 
dated 27th March, 1950, in E. P. No. 181 of 1949 in O. S. No. 42 of 1947. ° 


F. Ramaswam Aiyar and C. S. Rajappa for Appellant. 
T. L. Venkatarama Aiyar and N. V. Sundaram for Respondent. 


The Judgment of the Court was delivered by 

Govinda Menon, J.—Exhibit B-2 is an indenture between the Governor-General- ` 
in-CGouncil and the appellant herein by which the appellant has been made the 
lessee of certain salt pans in Tirunelveli district. For the purpose of procuring 
the lease as well as the payment of the rents due, the appellant borrowed large 
sums of money from the respondent, as a result of which the respondent filed 
O. S. No. 42 of 1947, on the file of the Subordinate Judge’s Court of Tuticorin for 
the recovery of Rs. 1,08,229-9-8 with interest, etc., trom the appellant personally 
and by enforcement of a charge on all the salt manufactured and gathered in the 
salt . On the 24th June, 1949, a compromise decree was passed which pro-: 
vided the payment of the decree amount which was settled at Rs. g0,000 by various 
instalments. Paragraph 4 stated that if there be any default in respect of payment 
of even one instalment as described in paragraph 1 of the compromise decree, the 
plaintiff (respondent) shail automatically be the receiver of the salt pans for the. 
purpose of realising the decree amount as per paragraph 2 of the compromise 
decree and that the plaintiff shall be entitled to enter into and be in possession of 
the pans till the decree amount is wiped off. Paragraph 5 provided that the plain- 
tiff was also entitled to enforce the charge that he has on the pans and the salt- 
therein by means of executing the decree according to law. As default was made 
in the payment of instalments, an application was made for execution of the decree 
and realisation of the amount by the appointment of a receiver as contemplated 
in paragraph 4 of the compromise decree as well as by the sale of the salt pans 
in pursuance of the charge created in the compromise decree. Various objections 
were raised by the judgment-debtor appellant to the reliefs asked for but the learned 
Subordinate Judge overruled all of them. Against the automatic provision by 
which the respondent became receiver of the salt pans, O.M.A. No. 462 of 1950 
was filed along with the present appeal but at the time of the ing, Mr. V. 
Ramaswami Aiyar for the appellant did not seriously question the validity of the 
order and therefore that appeal has been dismissed. The present appeal is against 
the order of the Subordinate Judge by which the salt were ordered to be sold 
in execution. The learned Judge held that though rules under the Salt Act 
prevent the licensee from assigning, sub-letting, or alienating on pain of termi- ` 
nation of the lease, the sale is not ab imko void but if the Commissioner, subsequent 
to the sale, accepts the sale as valid, the purchaser gets a title. In the present - 
Case, since tbat contingency has not yet arisen, the learned Judge held that the | 
sale is not prohibiced and therefore overruling the objection of the appellant, direc- 
ted a settlement of proclamation and for fixing the upset price. 





*A,A.O. No. 302 of 1950. l = Bth April, 195I. : 
59 4 
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Tbe main argument of Mr: V. Ramaswami Aiyar for the appellant is founded 
upon the Full Bench decision to which one of us was a party reported in Vely v, 
Stoascortam?, In that case it was held that a partnership entered into for the purpose 
of conducting a business in arrack or toddy on a licence granted, or to be granted, 
only to one of the persons is void ab imito, whether the contract of partnership was 
entered into before the licence was granted or afterwards. It was further beld 
that such a partnership involves a transfer of the licence which is prohibited under 
clause (a) of rule 27 of the General Sales Notification issued under the Madras 
Abkari Act (I of 1886) and is punishable under section 56 of the Act, or a breach 
of section 15 of the Act, punishable under section 55, and that sucl. a partnership 
would be illegal, either because an offence would necessarily be committed in 
pursuance of it or because it would bę against the general public policy underlying 
the enactment that only approved persons, specifically licensed, should be allowed 
to sell liquor. The prohibition against the transfer of a licence is contained in 
rule 27, clause (a) which is as follows :— 

“No privilege of supply or vend shall be sold, transferred or sub-rented without the Collec- 
tor’s previous permussion.’ 
Therefore it is argued that the compulsory sale of the right to marufacture salt 
granted to tbe appellant under Exhibit B-2 is against public policy and cannot be 
enforced in execution of tte decree. Paragraph 12 of Exhibit B-2 is as follows :— 


“Except with the written consent of the lessor first had and obtained, the lesee shall not 
amign underlet or part with the pomession o_ the leaned land or any porton thmeot and shall not 
transfer by sae, or otherwie, the powers bereby granted to him, proviced that nothing herem 
contained shall prevent the lessee at any time from taking any partneis or partner into the busimess 
carried on by him under the present lense after obtaining prior approval of the Collector.” 


If the prohibition contained in paragraph 12 that the lessee shall not assign or part 
with possession of the leased land without the written consent of the lessor trst 
had and obtained is in the interest of public policy, then it is argued that the sale 
in execution will also be void. In such circumstances the provisions of the Salt 
Act and the Abkari Act will have to be considered. Im the Madras Abkari Act 
(1 of 1886), section 12 prohibits the manufacture of hquor or intoxicating drug 
except as provided by that Act. This section says that no liquor or mtomcating 
drug shall be manufactured . . . . except under the authority and subject 
to the terms and conditions of a licence granted by the Collector in that behalf 
or under the provisions of section 21. Section 13 relates to the prohibition of 
possession of liquor or intoxicating drugs in excess of the quantity prescribed by 
Government. Section 15 lays down that sale of liquor or intoxicating drug without 
licence is prohibited. Section 55 provides penalties for illegal import, etc., of intoxi- 
cating liquor and other articles. Section 56 provides for the penalty for misconduct 
by licensees, etc. Before the Central Government passed Act I of 1944 which 
consolidated and amended the law relating to Central duties of excise and salt, 
so far as the Madras State was concerned, the legislative enactment whick regu- 
lated the sale and manufacture of salt was contained in the Madras Salt Act IV 
of 1889. Section 8 of this Act provided that no person, not being a public servant 
manufacturing on behalf of the Government, shall manufacture salt unless duly 
licensed as thereinafter provided ; and section g stated that the Commissioner 
for salt may grant licences for the manufacture of salt and every licence s0 granted 
shall relate to specified salt works and shall contain such particulars and conditions 
as the Governor-General-in-Council may, from time to time, prescribe. There are 
further provisions regarding the power to call for and alter licences and tender new 
licences and if new licences are refused to cancellation of previous licences, etc. 
Section 11 is in the following terms :— 

“Licences shall be transferable and may be relinquished ; provided that no transfer or relir- 


quishment shall have any effect against the oner unless and until it shall have been regis- 
tered or accepted under such rules as the Governor-in-Council may from time to time prescrike.”’ 
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Section 12 reads: 


““ For the purpose of the Act, the licensee shall be taken to be the owner of the licence and of the 
salt works specified therein. Provided that nothing herein contained shall affect the liabibty of the 
licensee towards any person who may have an interest in, or lien upon such hicerce cl salt wCiks. 


Sections 6 and 7 of the Central Act I of 1944 correspond in many respects to sec- 
tions 8 and g of the Madras Salt Act. There are no provisions in the statute resem- 
bling sections 11 and 12 of the Madras Salt Act but in accordance with the provi- 
sions of section 37 oF Central Act I of 1944 rules have been framed regulating the 
production and the manufacture of salt as well as the grant of licences, etc. Rules 
102, 103 and 104 are important in this connection and may usefully be quoted : 

“102. Manyfacture, etc., of sali prokibtied except undsra licence—No ralt shall be manufactured 
and no natural salt and, except uncer the provaions of rule 106, no salt earth ahall be excavated 
or Collected or removed, otherwite than by the authority and subject to the terms and conditions of a 
licence to be granted by the Collector in this behalf. Provided that no such licence shall be necessary 
for any provess of manufacture of salt on which duty has been paid. 

109. Licences to bs granted by the Collectes— (1) The Collector shall, on application, grant 
licences for the manufacture, excavation, collection or removal of salt, to any person entitled to the 
samo under Chapter V of the Act, and mary in his discretion grant licences for any of the said pur- 
poses or for the excavation, collection or removal of salt earth to any other persons. 

2) Every such licence shall relate to specified salt works or factories and shall contain such 

j and conditions as the Collector, subject to the directions of the Central Government may 

time to time prescribe. 

104. Transfer of and relinguishment of licencc.—Licences shall be transferable and may be 
relinqwshed, Provided that no transfer or resinquishment shal] have any effect against the Collector, 
‘unless it has been registered or accepted under such regulations as he may from nme to tme make 
in this bebalf.” 

It will be seen therefore that rule 104 allows tłe licensee the liberty to transfer the 
licence or to relinquish it, the only prohibition being that the transfer or relinquish- 
ment shall not have any effect against the Collector unless it has been registered 
or accepted under such regulations as he may from time to time make in that behalf. 
Rule 105 is also important because it speaks of the licensee to be taken as the owner 
of the licence and salt works or factories. It states that for purposes of these rules, 
the licensee shall be taken to be the owner of the licence and of the salt works or 
factories specified therein provided that nothing contained in the rules shall affect 
the liability of the licensee towards any person who may have an interest in, or lien 
upon, such licence or salt works or factories. On a perusal of the sections of the 
old Salt Act as well as of the sections and rules of Central Act I of 1944 it will be 
seen that they are not in pari materia but still Mr. Ramaswami Ayar contends 
that we must apply the Full Bench decision to the facts of the present case and 
hold that the compulsory sale in Court auction of the salt works is against public 
policy and is therefore prohibited. As he bas raised no objection to the respondent, 
as receiver, taking charge of the salt pans, the question was mooted as to whether 
the possession of the receiver is tantamount to a transfer of the right of the licensee. 
For this his answer is that the receiver represents only the party who is entitled 
to be in possession and since receiver’s possession is custodia legts, he is not an assignee 
or representative of a party and that the property does not vest in him. For this 
a reference is made to the statement of the law contained in page 1140 of Mullab’s 
Civil Procedure Code, latest edition. We may take it that for tbe purpose of the 
present case it is not necessary to hold that permitting the receiver to take possession 
of the property and having salt pans in custodia legis is tantamount to any kind of 
assignment or transfer, l 

If the salt pans are sold in Court auction in execution of the compromise 
decree and are purchased by third parties, then certainly there is an assignment 
of the right of the lessee in favour of such purchaser. That would mly be an 
alienation which if the decision of the Full Bencb in Velu v. Sivascooriam 1, is to be 
made applicable to the present case, would be void and would be opposed to public 
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policy. That Abkari rules cazinot be made applicable to licences under the Salt’ 
Act has been the subject of certain decisions in this Court. ln Sttaramamurh: v, 
Geruswamt}, the question discussed related to an asset of a parinership m ihe case 
of a licence to manufacture salt. The learned Judges hela that the earlier lease 
in quesnon in that case should be deemed to be a partnership asset belonging to 
all the partners according to their shares. . It is clear from this decision that unuke 
under the Abkari Act, the entering into a partnership unaer tbe dalt Act is not 
illegal.. That is also evident rom the provisions.of Salt Act. In our opinion the 
Full Bench decision in Felu v. Stoasooriam®, cannot be made applicable to the present 
case for the reason that there here is no question of any parwership being entered 
into, and moreover the questions of pubiic policy which can be made applicable 
to intoxicating liquors can have very little applicability to a case of manufaciure 
of salt. A similar question arose in Sccrampelie keddi and others v. Motamarr: Sestha- 
ramayya and Sons? before Chandrasekhara Aiyar, J. There the suit related to the 
dissolution, of a partnership and for the taking ot accounts relating to a business 
in the manufacture and sale of salt. It was sought to be argued in that case that 
such a partnership was illegal and was opposed to public policy. The learned 
Judge considered all the relevant sections of the Salt Act as well as the decision in 
Italia v. Gowasjes*, which was approved by the Full Bench in Velu v. Stoasooriam), 
and came to the conclusion that there can be no analogy between cases of partner- 
ship arising under the Abkari Act and those under the Salt Act. The learned 
Judge found great difference in language between the two Acts and expressed 
the opinion that far from the provisions ot the Salt Act being so wide in their scope , 
as regards prohibition as the Abkari Act, they seem to recognise the interest of 
ns claiming by way of transfer or assignment from the licensee or the lessee. 
What is prohibited by the Salt Act is that the transfer shall have no effect against’ 
the Collector: until it has been, registered or accepted by him. But there is no 
prohibition against. the transfer- and no -prohibition that the transferee will not 
acquire any rights. ‘This decision was affirmed in Soor. 1 Reddi and others v. 
Motamarri Sestharamayya P Sons* where the learned Chief Justice agreed with 
Chandraxkhara Aiyar, J., that there is a vast difference between the Abkari Act 
and the Salt Act. What we have to bear in mind is that the lease which was the 
subject of consideration in S.A. No. 1914 of 1944 and was marked as Exhibit D-r 


in that case contained a clause (clause 12) which is very much similar to claure 12 
in Exhibit B-2. That clause provided as follows :— 


“The lessee shall not asngn the site given for lease or any portion thereof, unless there is per- 
mision of the lessor in writing in the beginning and unless the same is obtained, shall not sub-lense 
and shall not give up possesnon of the sme.” i 


On a comparison of this clause with clause 12 of Exhibit B-2 itis clear that accord- 
ing to both the documents the consent of the lessor is a necessary pre-requisite before 
any assignment or transfer is made. In spite of the existence of such a clause in 
the lease which was the subject-matter of S.A. No. 1914 of 1944, the learned Judges 
held that the existence of a partnership was legal. In our opinion it is difficult 
to make out any distinction between the clause of the lease in S.A? No. 1914 of 1944 
and Exkibit B-2. In addition to this in an Nagamma v. The Secretary of Stats for 
India’, it bas been held that sectioon 11 of.the Madras Salt Act is not confined in 

its operation to absolute transfers of the entire interest of the licensee but applies to 
transfers by way of mortgage and consequently a mortgage of a salt pan without 
leave of the Commissioner is of no-effect against him. The learned udges_ seem 
toimply that a mortgage or a transfer of a salt pan, though it may not be binding 
on the Collector, will be valid as between a transferor and transferee. They also 
refef to section 12 which says that as between the licensee and his transferee this 
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section protects the interests of a person who may have an interest in, and lien 
upon, such licence or salt works. Further it has to be considered that the scope 
and object of the Abkari Act are entirely different from those of the Salt Act. The 
Madras Salt Act, which got repealed by Central Act I of 1944, was only a'tax 
collecting statute. So is the Central Act I of 1944 which deals not only with salt 
but with various other articles on which excise duty has to be levied. It deals, 
in the first schedule with kerosene, matches, mechanical lighters, motor spirit, 
silver tobacco and various other things in addition to galt.’ It is therefore clear 
that the Act we have to consider is nothing but a fiscal one intended for collecting 
taxes, whereas the Madras Abkari Act had a public purpose and what is prohibited 
by the Madras Abkari Act is against public policy. 


As has been held in S.A. No. 1914 of 1944, what clause 12 of Exhibit Be 
‘contemplates is merely an amplification of rules 103 and 104 under Central Act 
I of 1944 and all that that clause is intended to lay down is that the Collector is 
not bound to recognise any transfer made without bis permission. Moreover, 
clause 12 is a term of the contract between the parties and has not the-same force 
-as a statute, or any rule framed thereunder having the same force as the Act. 


The alternative contention put forward by Mr. Ramaswami Aiyar is that 
when there is a prohibition against alienation as is contemplated under rule I2, 
there is no property capable of being transferred under section 60 of the Transfer 
of Property Act and hence no charge can he created, and any execution sale will 
be ab mitio void. He invited our attention to the observations contained in Sundara- 
rajulu v. Papiah*, What Lappened in that case was the East India Company had 
granted an inam or shroiriam tenure to a poligar and the object of the grant was. 
to make a permanent provision for the grantee and his heirs as compensation for 
the loss sustained by resumption of the emoluments attached to the office of poligar. 
Venkataramana Rao, J.,ona difference of opinion between Burn and Abdur Rahman, 
JJ., agreeing with the views expressed by Abdur Rahman, J., held that the intention 
of the East India Company in conferring the grant was not to make an absolute 
grant to the grantee but to confer dn nim a limited interest to enjoy the rents and 

rofits of the village for his life and a similar interest on sis heirs wao would succeed 
fim In tbat view the learned Judge held that there was no property whick could 
be alienated or transferred. is decision was considered and approved in 
Ganjhu, Upendra Singh v. Garghu Meghnath Singh*, where the learned Judges held that 
the Crown grant in question in that case was a limited interest which was not trans- 
ferahble either by operation of law or hy voluntary alienation and that the measure 
of liability to iavoluutary alienation was the power of volun transfer. The 
lean ed Jud,es referred to and approved various other cases in addition to Sundara- 
rajulu v. Pofrah’. We fail to understand how tne principles governing Crown 
l ts and such other gifts for services rendred on public grovnds can be of any 
hap to the decision of the present cam. By no stretch of imagination can it be 
held that a commercial agreement entered into between the Government’on the 
one side and a private citizen on the other, which is subject to all tne rules and 
regulations in force in the country and the breacn of which is liable to.be sued 
for in a Court of law, can be equated to either an inam or a jagir granted on public 
grounds. We do not fec] justified in holding that the principles of the aforesaid 
decisions can be attracted to the point for decisior in the present case. 


Mr. T. L. Venkatarama Aiyar tor the 1espondent on the other hand drew 
a distinclicn regarding alienability and transferability of inams and grants which 
-were conferred on public grounds as contra-distinguished to those conferred for 
private services rendered. He relied specially on Raja of Vizianagaram v. Dantavada 
‘Chellia? and Lakshmanaswami Naidu v. Rangamma* for the argument that if the object 
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of the grant was for a public purpose, then the grant cannot be Cansferred or alien- 
ated; but on the other hand, as held in Votdhianatha Aiyar v. Yogambal Ammal! 
if the inam was the grant of land and not of land revenue, a suit for partition of 
such inam is maintainable. Reliance was also placed on the observations at page 
635 in Venkatarama Aiyar v. Chandrasekhara Aiyar* to tne effect trat personal inams 
can be alienated. It is not necessary for vs to apply those principles here because 
in our opinion the case is governed by the rules made under Central Act I of 1944 
which specifically allows transfer and the attempt to curtail the force of those rules 
by clause 12 in Exhibit B~2 would not detract from the right of the lessee to transfer 
the rights which be has acquired under the lease deed. The learned Subordinate 

udge has therefore taken the correct view in holding that the sale by Goust of the 


eae interest in the salt pans is not void ab initio or prohibited under the Salt 


The appeal is dismissed with costs. 
V.S. | Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justro VIswANATHA SASTRI. 





Samavedam Sarangapani Ayyangar .. Appellant* 
v. 
Kandala Venkata Narasimhacharyulu and another .. Respondents. 


Greil Procaciry Code (0) 1908), ation Ti SVU Y fee ee i Ce ee ei ARa. O Aar 
ee ee a daughisr 
or possession—Prior decision, how far res judicata, 


Held : The earlier decision to the extent that it declared that the settlement deed was not bmding 
on the plaintiff and other reversioners and was inoperative beyond the lifetime of the daughter, is 
res judicata, But itis not res judicata so as to bar the trial of the imuo raising the question whether 


Appeal against the decree of the Court of the Subordinate Judge, Tenali, 
dated 16th September, 1946, in O.S. No. 42 of 1945. 


C. V. Dikshitulu and N. Rajaswara Rao for Appellant. ' 
B. V. Ramanarasu, T. V. R. Tatachari and B.S. Ramachandra Rao for Respondents. 
The Court delivered the following 


Jopcuenr.—The first defendant is the appellant. The plaintiff, claiming 
to be the nearest reversioner to the estate of one Narasimhacharyulu deceased, 
sued for possession of 24 acres of inam lands with mesne profits from the first defen- 
dant, an alienee of the said lands from the daughter of Narasimhacharyulu. The 
last male owner died in 1870 leaving a widow who died in 1920, and a daughter 
who died in 1942. The daughter executed a deed of settlement of the suit lands 
in favour of the first defendant on 4th March, 1937, valuing the lands at Rs. 1,000. 
The deed of settlement proceeded on the footing that Narasimhacharyulu had 
bequeathed the lands absolutely to his daughter under his will and that she, in 
her turn, was making a settlement of the lands in favour of the first defendant. 
Even during the lifetime of the daughter, the plaintiff claiming to be the presump- 
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tive reversioner, filed O.S. No. 84 of 1940 on the file of the Court of the District . 
Munsif of Bezwada for a declaration that the settlentent deed executed by the 
daughter in favour of the first defendant was not binding on him and the other 
reyersioners of Narasimhacharyulu beyond the lifetime of the daughter. The 
guit was valued for purposes of court-fees and jurisdiction in the sum of Rs, 1,000 
which was the value of the properties as stated in the deed of settlement.’ Both 
the daughter and her alienee, the present first defendant, were impleaded as defen- 
dants to that suit and they set up the will of Narasimhacharyulu, dated 7th Apri 
1869, in and by which the suit lands were bequeathed absolutely to the daughter. 
They also denied that the plaintiff was a reversioner of Narasimhachtryulu. The 
suit was tried and decreed in favour of the plaintiff. An appeal preferred against - 
the decree by the first defendant was dismissed for default. The plaintiff brought 
the suit out of whicb this appeal has arisen in the Court of the Subordinate Judge 
of Tenali for recovery of possession of the lands after the death of the daughter 
relying upon the previous decision in O.S. No. 84 of 1940 as conclusive of his title 
tothe properties. In the plaint the lands were valued at Rs. 4,537-8-0 on the basis 
of 15 times their net annual rental. A sum of Rs. 952-1-0 was claimed as meme 
profits, The total value of the suit being Rs. 5,489-9-0, it was filed in the Court 
of the Subordinate Judge of Tenali. first defendant denied the title of the 
plaintiff as a reversioner of Narasimhacharyulu and asserted that the will of Nara- 
stmhacharyulu and the settlement executed by his daughter were true and valid. 
He also pleaded that the decision in O.S. No. 84 of 1940 was vitiated by a fraud 
practised on the Court and by false testimony adduced by the plaintiff as regards 
is relationship to Narasimhacharyulu. Even otherwise, it was stated that the 
decision could not Operate as res judicata. : 


The following were among the issues framed by the Court below : 
(1) Whether the plaintiff is not the nearest reversioner to the late Narasimhacharyulu ? 
(2): Whether the decree of the District Munsif’s Court in O.S. No. 84 of 1940 is binding on 
the first defendant and operates as res jadicata in this suit? 
(3) Whether the said decree is void for the reasons stated in paragraphs 5 and 7 of the first 
defendants written statement ? 


the will, dated A i March 
relied seen Be E defendant are i aut wali P Ba ae a paws 
Beyond exhibiting the plaint, the judgment ard a pedigree filed in O.S. No. 84 
of 1940 the Court below did not take any other evidence. Relying on certain deci- 
sions of the Judicial Committee and this Court which will be noticed presently, 
it held that the defence was barred by res judicaia and by section 43 of the Specific 
Relief Act, and decreed the suit. Mr. Dikshitulu for the first defendant, here 
appellant, maintains that neither section 11, Civil Procedure Code, nor any eral 
principles of res judicata, nor section 43 of the Specific Relief Act barred the dekne 
and that the decision of the learned Subordinate Judge to the contrary is erroncous. . 
Mr. B. V. Ramanarasu for the respondent contends that on general principlels 
of res judteata, if not on tke language of section 11, Civil Procedure Code, the trial 
of the present suit was barred and that in any case the parties were bound by the 


decision in O.S. No. 84 of 1940 by virtue of the provisions of section f the Specifi 
Relief Act. i va vera j 


Learned counsel have reterréti me to a large number of decisions, but I shall 
not deal with them individually, for in my opinion, the principles are well settled 
by the decisions of the Judicial Committee and this Court. Section 31 Civil 
Procedure Code, is not an exhaustive statement of the doctrine of res duce 
and the principle has a wider application than is warranted by the strict 
of the section. Munn Bibi v. Tirloki Nath, 1 Maung Sain Dons y. Ma Pan Nyun®, The 
principle of section 11 applies to decisions rendered in the exercise of a special 
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jurisdiction conferred: by, statutes and in proceedings otber than a suit, as for 
instance, probate proceedings. (Kalipada De v. Dwijapada Dast) land acquisition 
proceedings (Ramachandra Rao v. Ramachandra Rao? and Bhagwat v. Ramkali?) 
and proceedings under the Madras Hindu Religious Endowments Act (Balakotaypa 
v. Nagayya*.) The principle of res judicata has also been invoked with reference to 
decisions given in the course of execution proceedings (Ram Kirpal Shukul v, Ruk 
Kauri", Shwraj Gopalji v. Ayyissa Bit,\ or the previous stages of the same suit (Hook 
v. Adnuntstrator-Gensral of Bengal"). 


Though section 11 does not codify the entire law of res judicata it certainly 
covers a large number of cases calling for the application of the principle. To the 
extent to which section 11 goes and in respect of cases falling within the enacted 
words, the conditions and limitations imposed by the section cannot be overridden 
or ignored by an appeal to general principles. On any other view, section 11 
might as well not have been enacted at all. ree with the language of section 13 
of the Code of 1882 (section 11 of the Gode of 1908) the Judicial Committee said : 


‘* A decree in a previous suit cannot be pleaded as res jedicata in a subsequent suit unless the Judge 
whom it was made had jurisdiction to try and decide not only the particular matter in issue but 
the subsequent suit i in which the msue is subsequently raised. In this respect the enactment 
goes beyond section 1g of the previous Act X of 1877 and also as appears to their j a 
the lew laid down in Duchess ef Kingston’s cass. They will furtter observe that the erence ofa e 
is to be exhaustive on the matters in respect of which it declares the 1 ıw and it i not the province of 
a Judge to dinegard or go outside the letter of the enactment according to its true construction.” 


In Gokul Mandar v. Pudmanund Singh®, Mistr Raghobardial v. Sheo Baksh Singh'®, 
the Judicial Gommittee had held that the decision of a Court in order to be con- 
clusive in another Court must have been the decisions of a Court which would 
have had jurisdiction to try the subsequent suit in which the question arises. In 
Rajah Run Bahadur Singh v. Mt. Luchoo Kosr1*, the Judicial Committee cited with 
approval the dictum of Sir Barnes Peacock in Mi. Edun v. Mit. Beckun4, which was 
as follows: 


‘t In order to make the decision of one court final and conchusive in another court it must be the 
decision of a court which would have jurisdiction over the matter in the subsequent suit in which the 
first decision is given in evidence as conclusive.” 


In Venkatasubba Rao v. Vigneswara das1*, a Bench of this Court refused to extend the 
principle of section 11, Civil Procedure Code, in a manner implicitly forbidden 
by its wording so as to treat the decision of an inferior tribunal as binding on a 
superior tribunal. Section 11, Crvil Procedure Code, requires that the Court which 
decided the former suit must be a Court of concurrent jurisdiction as regards pecu- 
niary value. Misir Raghobardial v. Sheo Baksh Singh°, Rajah Run Bahadur Singh v. Mi. 
Luchoo Koer.12 Itis silent as to the point of time with reference to which the com- 
petency of the Court that decided the earlier suit to try the sub ent suit is to be 
determined. The preponderance of opinion in this and the o Aah Courts 
is that the competency of the Court to try the subsequent suit has to be judged 
with reference to the time when the earlier suit was brought, that is, as if the later 
suit has been instituted at the time when the earlier suit was filed. If during the 
interval between the institution of the two suits there has been a rise in the market 
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value of the property and in consequence the later suit had to be filed in a Court 
of higher pecuniary jurisdiction, the bar of res judicata would apply to the subsequent 
suit, if on the date of the institution of the earlier suit, the later suit, having 

to the value of its subject-matter on that date, could have been filed in the Court 
in which the earlier suit was filed. Nasib Khan v. Kutubunnssa’, Sultan Asad Jaa v. 
Secretary of State2, Subbayya v. Nagayya*, Lal Mohan Ram v. Lakhint Dasyat. The 
augmentation of.a claim by the subsequent accrual of interest or mesne profits 
ig not similar to a rise in the value of one and the same property and a judgment 
in a previous suit will not, on a plain reading of section 11, Civil Procedure Code, 
operate as res judicata in a subsequent suit in respect of the same subject-matter if the 
value of the relief in the subsequent suit is above the pecuniary limits of the juris- 
diction of the Court which decided the previous suit. Girya Chethar v. } 
Mudaltar®. 

The word “ suit? in the expression “ such subsequent suit or the suit in which 
such issue has been subsequently raised ” occurring im section 11, Civil Procedure 
Code, has been construed as meaning part ofa suit. This Court has held that when 
a matter has been decided by a Court of competent jurisdiction, the decision should 
be regarded as conclusive between the parties when the question arises in a different 
suit, though that suit as a whole could not be tried by the Court which decided 
the earlier suit. The effect of the decisions relied on by Mr. Rama Narasu in 
Pathuma v. Salimamma®, Kinji Amma v. Raman Menon’, Ranganathan Ghetti v, Laksha- 
ammal* Thekkamangath Raman v. Kakasseri Paghtyot Manakkal?, Patrachariar v. Alamelu- 
mangammal!°, is that if a decision has been given by a competent Courtin a previous 
suit ing part of the claim in the subsequent suit, and between the same parties, 
then, so much of the claim which is common to the two suits should be excluded 
from the subsequent suit as barred by the principle of res judicata even though the 
subsequent suit as a whole could not be tried by the Court which decided ihe earlier 
suit. There has been a considerable amount of refinement of the language of 
section 11, Civil Procedure Code and however much one would wish to write on a 
clean slate, it is not now feasible. J am unable, with great respect, to agree with the 
observation of Sadasiva Iyer, J., in the case in Thekkamangath Raman v. Kakassent 
Pazhsyot Manakkal*®, that even if a decision is not res judicata, it nevertheless operates 
as an estoppel. Estoppel results from the acts and conduct of the parties, and I fail 
to see how the decision of a Court for which a party is not responsible and which 
might be erroneous, can operate as an estoppel. Ifit is a judgment im rem it is 
binding or all persons whether parties or not. Ifitis any otker kind of adjudication, 
it binds the parties if it falls within section 11, Civil Procedure Code, or the general 
principle of res judicata recognised by the decisions. Estoppel by record is what is 
provided for, in section 11, Civil Procedure Code. It is not within the province 
ofa Court to introduce another kind ofestoppel by judgment not covered by section I1 
or the general principles of res judicata. See the Secretary of State v. Syed Ahmed 
Badsha Bahadur1', 

The jurisdiction of the District Munsiff of Bezwada ‘who tried O.S. No. 84 
of 1940, extended up to Rs. 3,000. In the case of declaratory suits the market- 
value the land determines the jurisdiction of the Court. Veeramma v. Butchayyat?. 
Could the market value of the land now in suit have exceeded Rs. 3,000 on the 
date of when O. S. No. 84 of 1940 was filed? Its present value on the basis of 
15 times the net paddy rent of the land is Rs. 4,537-6-0. But the current price 
of paddy is far higher than what it was in 1940 and this figure cannot be taken as 
the criterion. The prior suit was valued at Rs. 1,000 but that value, though some- 


tr. Y.LR. (1941) All. 691. 8. (1913) 25 ML J. 379. 

2. ILR. (19 ) Lah. roo. ' Q. : 1S) a L.J. 18 
g. (1936) 71 ane . 619. 10,: ( 5 1927 Mad. 273. 

4. (1931 .W.N. 1203. 11.. (1920) 41 MLL. J. 223 : LLR. 44 Mad. 778 
3 reas PLR. nri 65. (F.B.). ia es om 

2 (I I.L.R. 8 Mad. 83. 12. (1926) se MLL.J. 981: I.L.R. 50 Mad. 
97. (1892) I.L.R. 15 Mad. 494. 646. 
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what low, does not matter because even if the value was anything up to Rs. 3,000 
the Munsiff would have had jurisdiction to try the present suit. je Court below 

ismi this part of the case with a quotation, taken out of its context, from a 
decision of the Judicial Committee that 

“the importance of a judicial decision is not to be measured by the pecuniary. value- of the 

particular item in dispute ”. | . 
I am however unable to accept the appellant’s contention that the District Munsiff 
would not have had pecuniary jurisdiction to try the present suit. The ist defen- 
dant raised no objection to the jurisdiction of the District Munsiff who tried O. S. 
No. 84 of 1940, evidently because the value of the land did not then exceed Rs. 3,000. 
The settlement deed, under which he claimed title to the land, valued it at Rs. 1,000. 
No material has been placed before me to show that the value of the land in 
1940 must have been more than Rs. 3,000. The decision in O. 5. No. 84 of 1940 
would therefore operate as res judicata. There is no substance in the contention 
‘that the decree was vitiated by a fraud practised on the Court by the abduction 
of false evidence of relationship. The fact that the judgment was based on 
evidence now shown to be incorrect or untrue, assuming but not deciding that it is 
80, would not render the decree a nullity. Chinnaypa v. Ramamma?. 


The further question arises as to whether the trial of all the issues in the pre- 
sent suit or only of some of them is barred ni reason of the prior decision. This 
aspect of the case was not touched upon by the learned counsel. The decision in 
O. S. No. 84 of 1940 declared that the settlement deed dated 4th March, 1937, 
executed by the daughter of the last male owner in favour of the first defendant 
was not binding on the then plaintiff and the other reversioners and was inoperative 
beyond the lifetime of the daughter. It also negatived the plea of the defendant 
that the daugbter took an absolute estate in the land under the will of ber father 
relying on which she purported to execute the settlement. ‘To this extent the prior 
decision is res fudicata, and issue (4) must be decided against the defendant. But 
the decision in the previous suit is not, in my opinion, res yudicata so as to bar the 
trial of issue (1) ae ing the question whether the plaintiff is now the next beir 
entitled to succeed to the estate of the last male owner. 


It is true that in the prior suit there was an issue as to whether the plaintiff 
was tht nearest reversioner entitled to maintain the suit for a declaration of the 
invalidity of the settlement deed as against the reversioners. This issue was found 
in favour of the plaintiff, negativing the claim of a rival reversioner who claimed 
priority to the plaintiff. But tke question then was whether the plaintiff was 
the then presumptive reversioner and the question now is whether the plaintiff 
is now the next heir of the last male owner. A ‘decision on the former question 
cannot conclude the latter. The cause of action for the present suit arose onl 
when the succession opened by the death of the limited owner, and that event too 
place some years after the decree in the prior siit. It is elementary that during 
the lifetime of the limited owner the reversionery right is a spes successionis or a bare 
possibility common to dil the reversioners, it being impossible to icate ‘who 
will be nearest reversioner at the time of her death. During the lifetime of 
the limited owner a reversioner has no right to sue for a declaration that he is the 
next reversioner. As a presumptive reversioner he has a right to sue only as repre- 
senting the body of reversioners for a declaration that an alienation by the limited 
owner is not binding qn the reversion. He is not vindicating his individual right 
in the action. It may happen, as in this case, that his status as a reversioner is 
disputed and: put in issue, hut.even so, no declaration can be made that he is the 
nearest reversioner. As pointed out by the Judicial Committee in Janaki Ammal v. 
Narayanasteami®, such a declaration would be premature during the lifetime of the 
limited owner and might be futile. The reversioner’s suit is b ht in a represen- 
tative capacity to protect the estate against a common injury to all the reversioners, 
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presumptive and contingent alike, and to secure a relief for their common bene- 
fit. Itis no doubt the general practice of Courts to insist on such suits being brought 
by tbe presumptive reversioner. But the rule is subject to exceptions. Lakshmi- 
ammal v. Anantharama!, Melram v. Mi. Bhagi? and asad vi Nageshar Sahai’. 
Tne Judicial Committee observed in the case last cited that 
“ the right to suc to set aside that common danger is given for obvious reasons of policy of 
convenience ” , 
to the presumptive reversioner. The rule is rather one of prudence and policy 
regulating the exercise of judicial discretion than one of jurisdiction, Varamma v. 
ayya*, Balamukunlal v. Mit. Sohano Koert®. Any decision, express or implied, 
that the plaintiff was the presumptive reversioner on the date of the prior suit is 
liavle to be rendered futile and of no effect by the emergence of a nearer heir, either 
natural or statutory, before tbe succession opens. ‘Ibe decree in the prior suit 
has not been filed in the present case, Fut there is no reason to suppose that the 
decree contained any furtile declaration that the plaintiff was the nearest revermioner. 
Such a declaration, even if one bad been made, is'Hot conclusive of the plaintiff’s 
title as next heir after the death of the limited owner. It may, however, observe 
that the prayer in the plaint was merely for a declaration that the settlement deed 
was not binding on the plaintiff, the nearest reversioner, as well as other rever- 
sioners. The title now put forward by the plaintiff is different from and indepen- 
dent of the tide put forward in the earlier suit, and the bar of res judicata would 
not apply. The present claim of the plaintiff is kased on his own individval right 
as heir which he could not possibly hee imcludea in the earlier such filed as a 
presumptive reversioner. Tbe prior decision cannot, therefore, be relied upon 
as res judicata on the question of the plaintiff’s title to the property as heir-at-law. 
See Madhavan Wariar v. Chethu Nambtar®. 


Another contention based on section 48 of the Specific Relief Act as interpreted. 
by a decision of this Court in Subbapya v. Nagayya’, may shortly be dealt with. This 
Court held that though a prior declaratory decree may not operate as res judicata 
under section 11, Civil Procedure Code, it may still operate as a bar to the trial 
of a subsequent suit raising the same question between the same parties under sec- 
tion 43 of the Specific Relief Act, even though the subsequent suit was beyond 
the pecuniary jurisdiction of the Court which tried the former suit. This 
decision has been followed by the Nagpur High Court in Chattar Singh 
v. Roshan Singh®. With the utmost deference, I venture to think that section 43 
of the Specific Relief Act has not the effect of abrogating tbe limitation imposed 
by section 11, Civil Procedure Code, as regards the competency of the Gourt which 
passed the previous decree for a declaration. The Specific Relief Act was passed 
in 1877 at a time when tre rule of res judicata was found stated in a rudimentary 
and incomplete form in section 2, Civil Procedure Code of 1859, which ran thus: 


“ The Civil Courts shall not take izance of any mot b ton a cause of action which shall 
have been heard and determined a Cool competent poate in a former suit between the 
same parties or between parties er whom they clam.” ’ - 

In cases decided under this section it was beld that, where the cause of action for 
the subsequent suit was different from that of the former suit, the later suit was 
not b even if the issue decided was the same. The object of section 42 of the 
Specific Relief Act empowering Courts to grant declaratory decrees was to enable 
isputes as to the legal character of a person or his title to property to be decided 
ore evidence bearing on the question should be lost,even though the cause ofaction 
for a suit for possession or other relief may not bave risen. Section 43 was a conse- 
quential provision enacted so as to make a declaratory decree binding on the parties 
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in a subsequent suit even though the cause of action for the later suit may not be 
the same as that of the previous suit. It was designed to widen the scope of sec- 
tion 2, Civil Procedure Code of 1859, to a limited extent. The language of section 43. 
of the Specific Relief Act was designedly cast in a restrictive form, namely, that a 
declaration 
_ “is binding only on the partes to the suit or perons claiming through them” 
in order to remove a possible misapprehension that declaratory decrees would 
have operation in the nature of judgments in rem so as to bind even third parties. 
Section 13, Civil Procedure Code of 1882 and section 11 of the Code of 1908 substi- 
tuted the words 

‘“ No court shall try any suit or issue in which the matter directly and substantially in issue has 
been directly and substantially in issue in a former suit ” 
for the words 

“ The Civil Court shall not take cognizance of any suit brought on a cause of action which shall 
have been heard, etc.” ` 
found in the Civil Procedure Code of 1859. The substance of section 43 of the Spe- 
cific Relief Act is now incorporated in section 11, Civil Procedure Code, embodying 
the rule of res judicata subject to certain conditions, one of which is the competency 
of the Gourt which tried the earlier suit to try the later suit.” Having regard to 
the fact that the existence of jurisdiction in a Court to try a suit must be predicated 
before its decree can be held to be binding on the parties, section 43 of ine Specific 
Relief Act must, in my opinion, be read subject to section 11, Civil ure e, 
and no exception with regard to declaratory suits and decrees can now be read into 
section 11, Civil Procedure Code. Some support for tbis view is found in the 
decision in Magsood Ali v. Hunter1. It is, however, unnecessary to pursue this 
matter further in view of the decree in this case, which must have been one for a 
declaration that the alienation by the limited owner was not binding on the plaintiff 
and the other reversioners of the last male owner. There could not have been an 
adjudication or declaration that the plaintiff was the presumptive reversioner or 
that he would be entitled to succeed to the property on the death ofthe limited 
owner. 


The plaintiff suing in ejectment must prove bis title and could only succeed on 
‘the strength of his own title. The plaintiff is not relieved of this burden by rely- 
ing on the decision in the previous suit as concluding the question in his favour. 
The defendant in the written statement denied the plaitiff’s title, and under this 
plea he could avail himself of any defect which such title discloses. Jagadis Narain 
v. Nawab Syed Ahmed Khan*, The 1st issue must therefore be tried and must be 
recast as follows :— 

“ Whether the plaintiff was the next heir of the late Kandala Narasimhacharyulu when the 
succession opened to his estate on the death of his daughter in 1949?” 
I reverse the decree of the Court below and remand the suit for the trial of this 
issue. The costs will abide and follow the result of the suit. The court-fee paid 
on the memorandum of appeal will be refunded to the appellant. 


V.S. , Suit remanded. 


1. (1943) LL.R. 18 Luck. 68g (F.B.). ' 2. (1946) 2 MLJ. 98 (P.C.). 
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IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction.) 

PRESENT :—Mr. Jusricz Mack. 


Mrs. H. J. Halligua, land-owner and merchant, residing 
with her husband, at Napier Lane, Cochin .. Plaintiff * 


U 


Mohanasundaram alias Mohanarangam and another .. Defendants. 
of taxi driver resulting im injury to passenger—Claim fer damages for 


amount as damages—Swit for larger amount—Sustainability—Coavtction by cromrnal Court on driver's plea 
of t‘ guilty n” fo charge ntgligence—If conclusive. f 

In an action for damages by the passenger injured in a collision against the owner of the taxi 
in which she was travelling and an Insurance Company added as third party, 

Held : The theory that damages at law could not be proved in respect of personal injuries unless 
there was some injury which was variously called “bodily > or ‘*physical’’, but which necessarily 
excluded an injury which was only “‘ mental ” is wrong at the present day. The body is controlled 
by its nevervous system and if by reason of an acute shock to the nervous system the activities of 
the body are impaired and incapacitated from functioning normally, there is clear ‘‘bodily injury’” 
and an ce Company cannot seek to evade liability for d es for such nervous shock 
on the strength ofa clause in the policy which makes the company legally liable to pay in respect of 
death or “bodily injury ” to any person. But it is only shock of nich description which can be 
S direct consequences on bodily activity which can form the basis foran action in 
damages, it is not possible to lay down any hard and fast rule, and each case has to be dealt 
with on its own merits. 

The fact that only a smaller amount was demanded as damages before suit does not preclude 
the plaintiff from claiming more as damages in the suit. : 

A conviction of the driver of the vehicle on a plea of “ guilty ” by him, does not by itself 
establish negligence and it is open to the defendants in the civil action for damgages to establish 
want of negligence. 

In the circumstances, general damages sla pia i pea and mental shock was fired at 
Rs. 4,000 and special damages by way of expenses for medical treatment and miscellancous items 
at Rs. 1,000. ae i 

K. Narasimha Aiar and D. B. Jagannada Rao for Plaintiff. 

C. Venugopalachariar, T. T. Srinivasan, A. N. Rangaswami for Defendants. 

S. Ramanatha Devas for third party. 

The Court delivered the following 


JupGMENT.—Plaintiff, Mrs. H. I. Halligua, who belongs to the community 
of Cochin jews, sues the first defendant, a Madras taxi owner, for the recovery of 
Rs. 15, -9 as general and special damages incurred as a result of injuries she 
sustained consequent on a collision between the first defendant’s taxi in which she 
was travelling, with a tram car in Mount Road, Madras, on the roth March, 
1947. Tre first defendant has impleaded the Kaiser-i-Hind Insurance Gompany,. 
Ltd. as the second defendant under third party procedure to make them liable 
under their policy of insurance. Both the défendants have sought to repudiate 
liability on the ground of absence of any negligence on the part of the first defen- 
dant’s driver.The insurance company seeks in any event to limit their liability to 
Rs. 2,000 in accordance with a copy of the policy, Exhibit D-5, issued by them. 
The original policy issued to the first defendant is not forthcoming. 


The following issues were framed. 


j 
t 
l 
i 
s 





(1) Was the taxi driven rashly and negligently when emerging from the. 


petrol bunk? 
(2) Was the driver of the taxi responsible in any manner for the accident ? 
(3) Did the plaintiff sustain all or any of the injuries referred to in the plaint 
as a result of the accident? 


TT 
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(4) Did the plaintiff suffer any bodily or mental injury as a result of the 
accident ? 


(5) Is the plaintiff entitled to any damages, and if so, to what extent? 

(6) In any event is the third party liable to bear any damages that may be 
awarded by Court against the first defendant? 

(7) Is the third party discharged from liability to any extent against any 
of the other parties on the policy.of insurance issued by them to the defendant under 
the circumstances set out ın paragraph 6 of tbeir written statement? 


(8) To what relief are the parties entitled ? 


The facts are these. The plaintiff and her husband who is a well-to-do 
merchant and landlord at Cochin came on a four day visit to Madras and arrived 
on the morning of the roth March, 1947. They were staying at the Tourists Home. 
They engaged the first defendant’s taxi in which they travelled along with plain- 
tiff’s sister, Miss Koder, examined on commission at Cochin as P.W. 3. The taxi 
dropped plaintiff’s husband, P.W. 7, at the Hanagraph Studio and the two ladies 
were proceeding to the Y.W.C.A. The taxi driver drove to the Caltex petrol 
bunk next to Messrs. Lawrence and Mayo, Ltd., on the Mount Road, and after 
filling up with petrol, was crossing the road towards Bosottos when a tram car 
proceeding towards the Mylapore side collided with the taxi and smashed up the 
front portion of the car. Miss Koder only received a biuise on one shoulder. 
Plaintiff says she immediately became unconscious, and when she her 

, senses, she found herself bleeding badly from the nose and mouth. She could not 
stretch out her hands and all her fingers became set. A passing taxi with some 
soldiers came to their rescue and took them to tbe Hanagraph Studio where plsin- 
tiff’s husband was. He took them immediately to the Casualty Department in 
the General Hospital. The only injury shown in the Casualty Medical Officer’s 
certificate, Exhibit F-7, was an abrasion on the upper lip and bleeding from the 
upper gums. 

The evidence however shows that Mrs. Halligua, immediately after the 
collision, was seized with what appears to have been a very severe pain in her arms 
and hands. Dr. Balakrishnan, P.W. 6, was called in that same day. He found 
her in a state of agony complaining of pain in her hands and arms which she would 
not allow him even to touch. He gave her an injection of morphia and saw her 
again daily for two or three weeks. He diagnosed her trouble as Neuritis due to the 
accident, and also took ker for consultation to Dr. Viswanatha Menon, P.W. 8, 
at his nursing home. Both these doctors say they found ne external injury at all. 
An X-ray resulted in no evidence of fracture. Di. Viswanatha Menon who is an 
M. B. and M.. S. of Madras and F.R.C.S. of England has given expert evidence 
in this case which I shall presently consider. He only saw Mrs. Halligua once 
and advised massage deposing that the only objective finding he could discover 
was bruising of the muscles of the forearms. Mrs. Halligua says that about 12 
days after the accident she consulted Major Thomas, J.M.S., because, as the result 
of the shock due to the collision, she began to menstrvate with excessive flow of 
blood, prematurely. He treated her only for that. After a stay of three weeks 
in Madras during whicb she showed no improvement, she went back to Gochin 
‘where sbe was under continued medical treatment for some months. Dr. Bala- 
krishnan was a personal friend of Mr. Halligua and was not remunerated in money, 
but by the gift of aset ofcrockery and other presents valued by him at about 
Rs. 300 for his services. ; 

Three doctors who attended on Mrs. Halligua at Cochin have been -examined 
on commission. One is Dr. Simon, P.W. 2, a retired Civil Surgeon of Burma who 
has been President of the Cochin Medical Association for ten years. He is a cousin 
of Mrs. Halligua. He examined’ her after she arrived in Cochin. and said she 
complained of seveie pain in her arms and finge:s and kept her hands in all sorts 
of positions to alleviate it. She was not able to use her bands and had to be fed. 


a 
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He consulted Dr. Kini who came to Cochin in connection with Medical Asso- 
ciation work. Dr. Simon’s diagnosis was injury to the ulnar nerve. Another 
doctor who examined her shortly after her return to Cochin was Dr. M. E. Roby, 
M. B. & B.S., Honorary Assistant Medical Surgeon of the Maharaja’s Hospital, 
CGochin—P.W. 4. He described her as being in agonising pain and crying. He 
was called oes to see her about July 1947 and treated ber for nervous pain and 
general condition. According to Mrs. Halligua her condition did not improve 
and she got herself examined by an Ayurvedic physician, V. Kochu Pillai examined 
on commission as P.W.1. He too says that Mrs. Halligua was not able to use her 
hands and fingers freely because of contraction of the nerves, that she complained 
of pain in the hands, that both the hands were affected, but the right hand more 
seriously so. He treated her with kasha and oils and so on and came from his 
residence in Wettakkal to Cochin to see her more than 20 times, plaintiff’s husband 
Paying all his expenses. Treatment by P.W. 1 or the process of natural recovery 
ia Sade to have done Mrs. Halligua some good, though she says that she has been 

uced to a nervous wreck. She is unable to bend her right little finger which 
according to Dr. Balakrishnan is likely to be a permanent deformity. Mrs. Halligua 
says that it was only after a period of five months that she very gradually began to 
be able to use her arms and fingers. Sbe can use them now, but she says not quite 
well. She says she is aged 46. 


Dr. Viswanatha Menon after Pas the evidence of Dr. Balakrishnan, 
Dr. Simon, Dr. Roby and V. Kochu Pillai differed from Dr. Simon in his opinion 
that there was an injury to the ulnar nerve. He expressed the opinion that if the 
ulnar nerve was ially or wholly injured there would be loss of sensation and mus- 
cular paralysis. He would attribute the great pain to trauma of bothforearmsbysome 
violent impact probably inst the front seat when she was thrown fo . At 
the same time he exp the view that ordinarily bruised muscles would heal in 
two or three weeks, but added that trauma may be the basis of a psychoncurosis 
or hysteria, and that a patient may get into a subconscious state of continuous pain 
without any conscious malingering, in which case the pain may continue and can 
be cured only by a psychoanalyst, 


It is clear from these differing medical opinions that the real cause of Mrs. 

igua’s affliction after this collision has been difficult to diagnose medically. 
It is however equally clear that it is this collision and her being thrown forward 
on to the front seat that produced the immediate excruciating pain sbe felt in her 
hands and arms. ‘This is not only established by the medical evidence, but by the 
evidence of Miss Koder, P.W. 3, who said that immediately after the accident 
she complained of her fingers being hurt and of severe pain. There can also be 
no doubt that Mrs. Halligua reached Madras in normal health. Dr. Balakrishnan 
has sworn that he saw Mrs. Halligua on the morning of the accident and met her 
‘casually in Mount Road and conversed with her when sbe seemed quite healthy. 


I shall now consider the question of negligence. It is in evidence that 
the taxi driver was criminally prosecuted for rash and negligent driving and that 
he was convicted on his plea of “ guilty”? and sentenced to a month’s rigorous 
imprisonment. It is urged that he was an experienced driver with a clean record 
of 25 years’ driving and that he merely pleaded guilty in the hope of being let off 
with a fine. I concede that the conviction evidenced by the Chief Presidency 
Magistrate’s judgment, Exhibit P-6, does not by itself establish negligence and that 
it is open to the defendants in this action to establish want of negiligence. It 
would appear, and indeed the positive evidence of both plaintiff and her sister 
shows, that the taxi.was crossing the road at slow speed that the tram car was . 
‘coming along at high speed. It must be remembered that a-tram car is immobile. 
in the sense that it is bound by rails and cannot deflect its course. There is a duty. 
‘cast on a motorist who crosses a tram line to make sure that there is no tram car 
approaching. It would m from Miss Koder’s evidence that she saw the tram 
car coming and screamed with the result that tbe driver’s attention was drawn 


474 THE MADRAS LAW JOURNAL REPORTI. [1951 


to the tram, and as she deposed ‘‘ we missed being heads on with the tram ”. She 
further says that before she shrieked, the driver was not aware of the tram coming 
on the line. This by itselfis clear proof of negligen ce on the part of a driver crossing” 
a ròad on which there is a tram lin t the negligence of the driver has 
been established. 

In the first lawyer’s notice in the case, Exhibit P-8 sent by Mr. Reynolds 
an advocate of Cochin, on the grd April, 1947 to the first defendant, the taxi-driver 
and the Insurance company de claimed Rs. 3,000 as damages and costs of all 
her probable expenses for treatment. The Insurance company replied enquiring 
the number of the policy and also wrote to the first defendant. cy also wrote 
a letter, Exhibit P-17, on the 2oth June, 1947 to plaintiff’s advocate sa that 
they were not in possession of any particulars or details about the accident, and 
enclosed the claim form to be filled in by the plaintiff. The claim form, Exhibit 
P-5, was filled in by the plaintiff’s sister, Lily Koder, and the only description of 
the injury to persons is that it caused injury to her sister laintiff) and herself” 
who were both: in the car and that they were both taken to General Hospital. 
No details about the sufferings of Mrs. Halli and her treatment by so many 
doctors were communicated to the Insurance Eai But in a lawyer’s letter, 
Exhibit P-9, dated the 26th July, 1947 to the Insurance Company’s lawyer it was 
stated that Mrs. Halligua’s state of health was very bad and that she could not 
move her hands and was still under expert medical treatment. It further stated 
that “ thousands ” had been spent by her with no satisfactory results. The letter 
requests the original claim of Rs. 3,000 to be met which was much less compared 
to what she actually spent. This claim not being met, further lawyer’s notices, 
Exhibits P-18 and P-19, were issued to both defendants demanding damages of 
Rs. 10,000. Plaintiff claimed this sum as damages for bodily injury, mental shock 
and pain. In addition special damages amounting to Rs. 5,000 are claimed un-- 
supported by any vouchers, namely, Rs. 1,040 for medical expenses, Rs. 842 for 
enforced stay at the Tourists Home, Rs. 2,000 for probable future medical attend- 
ance, Rs. 708 for travelling and taxi and Rs. 500 for miscellaneous expenses. 
The only evidentiary basis for part of his claim is two diaries kept by Mr. Halligua 
in Malayalam in which he jotted down expenses he incurred in Madras. 


Mr. T. T. Srinivasan who ably argued this case for the first defendant 
in the absence of his senior Mr. Venugopalachari bas urged that plaintiff’s claim. 
for these heavy damages based on no external physical injury but mainly as a 
result of shock is unsustainable. He says that there is no decision in Indian case 
law in which es have been a ed for mental shock. He has relied on a 
Bench decision of the Nagpur High Court in Surajmal Esarks v. Governor-General in 
Council, which following an old decision in Dulieu v. White & Sons?, observed 
that the standard to be a plied in these cases is the rams of ordinary normal 
healthy persons and not of some supersensitive psycho In the Nagpur deci-- 
sion heavy general and special damages were claim reas some slight injuries to 
plaintiff’s eye and thigh which were bruised and a scratch on his face as a result 
of a very minor accident on the railway in which the train in which the plaintiff 
was travelling collided with a stationary goods train. The trial Court awarded 
Rs. 4,791 and the appellate Court reduced it to Rs. 3,308. A Privy Council decision- 
Victorian Railways Commissioners v. Coultes® of the year 1888 followed there contains. 
the following dictum : 

“In every case where an accident caused by negligence had a person a serious nervous 
shock, ere ani might he a claim for damages on account of mental injury. e diffculty which now 
often exists in case of alleged physical injuries of determi whether they were caused by the negh- 
gent act would be greatly increased and a wide field PRAE gia imaginary claim“ ’ 

The learned Nagpur Bench observed that this case has aot been followed a nduk 
Courts, but emphasised the general trend of Judges to step cautiously when dealing 
with claims of this kind. 





1. A.LR. 1g19 Nag. 256. - g. (1888) 13 A.C. 222. 
2. (1901) 2 K.B. 669. 
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There has been a great advance in English case-law in this domain of 
negligence, and perhaps as observed by Mayne in bis book on Damages, in view 
of no recent English decisions a solution of various problems arising must await 
final determination by the House of Lords. The case of Hambrook v. Stokes Brothers} 
is an interesting one of nervous shock resulting from fright. -In that case the defen- 
dant’s servant left a motor lorry at the top of a steep and narrow street unattended 
with the engine running and without having taken proper precautions: to secure it. 
The lorry started off by itself and ran violently down the incline. Plaintiff’s wife 
who had been walking up the street with her children had left them a little below 
a point where the street made a bend when she saw the lorry rushing round the bend 
towards her. She became frightened for the safety of-her children who she knew 
must have met the lorry in its course. A bystander informed her that a child 

ing to the description of one of hers had heen injured. In consequence 
of her fright and anxiety she suffered a nervous shock which eventually caused 
her death. The action was filed by her husband under the Fatal Accidents Act. 
Bankes and Atkin, L.JJ., Sargant, L.J. dissenting held that on the assumption 
that shock was caused by what the woman saw with her own eyes as distinguished 
from what she was told hy bystanders, she was entitled to recover, notwi 1 
that the shock was brought ahout by fear for her children’s safety and not by fear 
of her own. Atkin, L.J., made the following observation : ! 

“ The legal effects of injury by shock have undoubtedly developed in the last go or 40 years. 

At one time the theory was heli! that damages at law could not be proved ın respect of nal inju- 
ries, unless there was some injury which was variously called “ bodily’ or eia, but which 
necessarily excluded an injury which was only ‘mental’. There can be no doubt at the present day 
that this theory is wrong. ’ 
With great respect I have no hesitation in following the view of Atkin, L.J. The 
learned advocate for the Insurance company has sought to evade liability on the 
strength of a clause in the policy which makes the company legally liable to pay 
in respect of death or “‘ of bodily injury”’ to any person. I am quite unable to 
accept his argument that because bodily injury was not manifested by external 
visible injury, injury caused to a person by a shock to his nervous system which 
incapacitates him from his ordinary activities and avocations is not therefore bodily 
injury. The body is controlled by its nervous system and if hy reason of an acute 
shock to the nervous system the activities of the body are impaired and incapa- 
citated from functioning normally, there is in my view clear bodily injury. I fully 
appreciate the difficulty in estimating damages claimed by reason of shock. But 
it is only shock of such a description which can be measured by direct consequences 
or bodily activity which can form the basis for an action in damages. It is not 
possible to lay down any hard and fast rule, and each case has to be dealt with on 
its own merits. I think that the trend of English case-law having exploded the old 
view that damages cannot be claimed on the basis of nervous shock directly attri- 
butable to negligence, Indian case law based on old English decisions should in this 
domain of law have a similar orientation. 


Coming to the present case, itis hardly in the category of disability resulting 
from pure nervous shock. There can be no doubt that the plaintiff immediately 
after the collision was afflicted by acute pain in her hands and arms, it may be 
as Dr. Viswanatha Menon has said, due to trauma of the forearms by violent im- 
pact. She was thrown forward against the front seat. She was therefore the 
victim of immediate, and it would appear, acute physical pain directly consequent 
on the collision. Nor can the difference in medical opinion come to the rescue 
of the defendants and assist them in repudiating liability. 


Another ent has been advanced that the criterion for damages 
in a case of this kind should be the ordinary effect of the act of negligence on an 
ordinary normal person. It is urged that plaintiff’s sister who was sitting next 
to her sustained the same degree of shock witb little or no harmful results. My 





1. (1925) 1 K.B. 4. 
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attention has been drawn to an English decision, Griffith v. Peter Go.,. Lid. 1, a very 
interesting case of plaintiff, a lady, who purchased a Harris tweed coat specially 
made for her to order by the defendants. She developed dermatitis and sued them 
for damages. It was found that plaintiff’s skin was abnormally sensitive, and that 
there was nothing in the cloth which would have affected the skin ofa normal person. 
The abonormality of the plaintiff’s skin not being made known to the seller, it was 
held that the warranty in the Sale of Goods Act did not apply. The interesting 
argument put forward by analogy is, as I understand it, that Mrs. Halligua was a 
neurotic lady who was peculiarly susceptible to a shock of the kind she expericnced 
which would not ordinarily have affected any normal woman in the same way. 
It must be conceded that the effects of this accident on her have been unusual and 
extremely unfortunate. It may be that, as Dr. Viswanatha Menon has deposed, 
the persistence of the acute pai in her hands and arms may have been due to 

choneurosis. However, the fact remains that she was in a normal state of 
helath until this collision and since then was reduced to a comparatively nervous 
wreck for some months. 

- Next it is argued that in any event plaintiff should not be awarded more 
than Rs. 3,000 as damages altogether, the sum she claimed in July, 1947, after she 
was fully aware of the consequences she suffered. Of course had the Insurance 
Company met that claim then, this suit would never have been instituted. I am 
not however prepared to hold that plaintiff is precluded from claiming more 
in view of her suffering and the deformity which developed in her little finger 
which according to medical opinion, and also as it appears to me, is likely to be 
permanent. Caer of damages in a case of this kind is by no means easy 
to assess. The nervous complexes of persons are different and so are their reactions 
to violent shock and even to Paal injury. Iam making allowance in the fixation 
of damages to a propensity which appears to have been manifested by plaintiff 
to shock of this description, and to her having a neurotic disposition which "may be 
described as being somewhat abnormal. I would, taking all circumstances into 
consideration, fix the general damages for bodily injury, pain and mental shock 
at Rs. 4,000 and special damages by way of expenses for medical treatment and 
other miscellaneous items at Rs. 1,000, unsubstantiated as these claims have been 
by vouchers. I have no doubt that plaintiff’s husband has expended far more than 
this sum for treatment and other expenses consequent on this accident.: It would 
not be equitable however to award more than this sum by way of special damages 
in view of the other aspects of this unusual case. 


I come now to the contest between the taxi owner and the insurance 
company as regards apportionment of liability. The original insurance licy 
has not been produced. The learned advocate explained that it was handed ores 
along with other papers said to have been handed over to the company’s agent 
in a lawyer’s letter, Exhibit P-22, dated the 18th November, 1948. The first defen- 
dant himself who was a very deaf person in the witness box said that the insurance 

licy was lost, that it was kept in the car and he looked for it after the acciden 
ut could not find it. The copy of the policy, Exhibit D-5, was prepared according 
to the evidence of a Superintendent of the Insurance Company, D.W. 1,‘from the 
office records. It shows a slip attched limiting the cover for cach to 
Rs. 2,000 with Rs. 4,000 admittedly corrected into Rs. 2,000. On ie face of it 
Exhibit D-5 describes itself as an “Act policy” obvio issued under section 
95 (2) (b) of the Motor Vehicles Act hic requires compulsory insurance for each 
passenger up to a limit of Rs. 4,000. D.W. 1 explained that the original of Exbibit 
D-5 was prepared according to an earlier tariff, Exhibit D-6, which prescribed a 
premium of Rs. 3-8-0 for Rs. 2,000 liability, and that the later tariff, Exhibit D-7, 
which came in on the 26th May, 1950, prescribed a premium of Rs. 3-8-0 for Rs. 
Rs. 4,000. He would-say that Exhibit D-5 was prepared to be filed in this suit. 
. from the office records, and that the Bombay head office drew attention to the fact 
i 
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that the liability was only for Rs. 2,000 and that then this correction was made 
in the slip affixed to Exhibit D-5. It would appear that the first defendant has 
suppressed orignal of the policy because it limited liability to Rs. 2,000 only, whereas 
there was a statutory obligation imposed by section 95 (2) (b) for insurance of each 
passenger upto Rs. 4,000. The point is, in the circumstances what should be the 
extent of the Insurance Company’s liability? I can see no substance in the conten- 
tion of Mr. Srinivasan for the first defendant that the lability of the Insurance 
company is really unlimited by virtue of the general exceptions 3 and 4 in the policy. 
I find that the liability of the Insurance Company is under their policy limited to 
Rs. 4,000. I find further that the Insurance Company having-issued this policy 
as an Act policy, must be bound in the circumstances upto a limit of Rs. 4,000, 
the minimum prescribed by the Act. 


I have assessea wwe total damages to which plaintiff is entitled at Rs. 5,000. 
She will have a decree against the Insurance Company, the second defendant, 
for Rs. 4,000 with costs upto this amount and a separate decree against the first 
defendant for Rs. 1,000 with costs upto this amount, the defendants bearing their 
own costs. In the contest as between defendants 1 and 2, in view of the first defen- 
dant’s suppression of the original policy, I direct defendants 1 and 2 to bear their 
own costs. Costs of commission have already been directed to be costs in the cause. 
Costs will include an expert’s fee to be paid to Dr. Viswanatha Menon fixed at 
Rs. 100. This will be paid in the first instance by plaintiff and recovered as costs. 
All costs to be apportioned as between defendants 1 and 2 in proportion to the 
amounts decreed against them. 


K.S. H Suit decreed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PResENT :—MR. P. V. RAJAMANNAR, Chief Fustice, AND MR. JUSTICE SOMASUNDARAM. 
Lokkaju Satyanarayana .. Petitioner * 
D. 


Majati Venkatarattamma and another .. Respondents. 


Madras Buildings (Lease and Rent Control) Amendment Act (VIO af 1951), secliona 20— Application: 
pending for issue of writ of certiorari to quash order of appellate tribunal— If renders proceedings befure appell 

= ‘ag’ 30 as to maks the Amending Act opphcable—Proviso to section 7 (2) added by the Amending 
Act—Appricabihity. 

The Madras Buildings (Lease and Rent Control) Act provides for an appeal but it does not 
provide for any further proceeding by way of revision or by way of certioran to the High Court It 
may be straining the language of the enactment to say that an application for certioreri is instituted 

er that Act, though it may by a process of devious reasoning be held that in one sense this appli- 
cation for a writ of certiorari must be deemed to be instituted under the Act, because though there is 
no provision made in the Act for an application for esrtiorarı, inasmuch as the Rent Controller 
and the appellate tribunal being inferior tribunals are subject to the superintendence and supervisory 
jurisdiction of the High Court, an application nvoking such superintendence and supervisory juris- 
diction is also a proceeding under the Act. 

In any event an appeal referred to the appellate tribunal must be deemed to be pending so 


long as an application to the order of the appellate tribunal is pending in the High Court and 
section 20’of Madras Act VIII of 1951 will apply to such ccordingly the poe 
to sub-section (2) of section 7 added to the Act by Act VIIL of 1951, section 9, can be applied in 


he ae of the application for eviction of a tenant and if the default to pay or tender the rent was not 
the Court can dismiss the application for eviction. 


Petition praying that in the circumstances stated in the affidavit filed therewith. 
the High Court will be plased to issue a Writ of Certiorari calling for the records in 
C.M.A. No. 6 of 1950, Subordinate Judge’s Court, Tenali (M.B.A. No. 75 of 1949, 
Rent Controller, Tenali) and quash the proceedings therein. 


M. S. Ramachandra Rao for Petitioner. 
G. Chandrasekhara Sastri for Respondent. 
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The order of the Court was made by 5 

Ths Chief Fustice—This application for a writ of cerliorari is to quash the order 
of the Subordinate Judge of Tenali in C.MA. No. 6 of 1950 setting aside the order 
of the Rent Controller and directing the petitioner before us to be evicted under 
the Madras Buildings (Lease and Rent Control) Act. The ground on which evic- 
tion was ordered was default in payment ofrent within the prescribed time. Though 

‘the facts make it abundantly clear that there was no wilful default on tke part 
of the tenant in the payments of rents, nevertheless, it cannotbe said that the learned, 
Subordinate Judge was wrong in holding that there was a technical default in 
payment within the time prescribed. His order therefore was on his finding quite 

proper. But the learned counsel for the petitioner invokes in his aid a new provision 

Inserted by Madras Act VIII of 1951 which amended the Madras Buildings (Lease 
and Rent Control) Act, 1949. Under section g of this Amending Act (VIII of 
1951) the following proviso was added to section 7 (2) namely, 

‘“ Provided that in any case falling under clause Oke Controller is satisfied that the tenant’s 
default to pay or tender rent was not wilful, he may, before making an order as aforesaid, give the 

, tenant a reasonable time, not exceeding 15 days, to pay or tender the rent due by him to the landlord 
upto the date of such payment or tender.” 

. Now in this case the rent due had been paid by the time the application was heard. 
We have no hesitation in holding that ke tenant’s default to pay or tender the rent 
was not wilful. Ifthe proviso applies, undoubtedly, the petitioner will be entitled 

.to have the application for eviction dismissed. 

Mr. Ramachandra Rao, learned counsel for the petitioner relied or section 20 

- of Madras Act VIII of 1951, for his contention that the proviso applied to this case. 
That section is in these terms : 

“ Any application made, appeals preferred or other proceedings instituted under the said Act 
and pen at the commencement of this Act shall be disposed of as if this Act had been in force 
at the time when such application appeal or proceeding was made, preferred or instituted.” 

Mr. Chandrasekhara Sastri, for the landlord respondent, contended that section 20 
has no application, because both the original application for eviction as well as 
the appeal preferred against the order of the Rent Controller were disposed of 
long before Madras Act VIII of 1951 came into force and the application for a 
writ of certiorari is not a proceeding instituted under the said Act. We see consi- 
derable force in the argument of Mr. Sastri that an application for the issue of a 
writ of certiorari or similar order made under Article 226 of the Constitution cannot 
be described as a proceeding instituted under the Madras Buildings (Lease and 

- Rent Control) Act. The Act provides for an appeal, but it does not provide for any 

-further proceeding by way of revision or by way of certiorari to this Court. It may 
be ae the language of the enactment to say that an application for certiorari 

_i8 instituted under that Act though it may by a process of devious reasoning be held 
that in one sense this application for a writ of certiorari must be deemed to be insti- 
tuted under the Act, because though there is no express provision made in the Act 
for an application for certiorari, inasmuch as the Rent Controller and the appellate 

‘Tribunal being inferior tribunals, are subject to the superintendence and super- 
visory jurisdiction of this Court, an application invoking such superintendence and 
supervisory jurisdiction, is also a proceeding under the Act. 

We are clear, however, that section 20 applies to this case, because we agree 
with Mr. Ramachandra Rao that the appeal preferred to the Subordinate Judge 

-must be deemed to be pending so long as the application to quash the order is pend- 
ing in this Gourt. In Halsbury’s Laws of England, Volume g, page 838 (Section 
1420), the nature of a writ of certiorari is thus set out : 

** The writ of certiorari issues out of a superior Court and is directed to the Judge, or other officer 
of an inferior Court of record. It requires that the record of the proceedings in some cause or matter 
depending before such inferior Court shall be transmitted into the superior Court to be there dealt 
with, in order to insure that the applicant for the writ may have the more sure and speedy justice.” 

“See also Short and Mellor’s Crown Practice (Second Edition) page 14. The 

-fule nist in this case in terms calls upon the Subordinate Judge of Tenali to send 
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for the use of this Court all the records with all things touching the same as fully 
and perfectly as they have heen made by the learned Judge. It is obvious that the 
decision in the appeal is again set at large, as it lost its finality the moment this 
Court issued the rule nist. “This Court can on this application for certiorari set azide 
by quashing the order in the appeal. Surely, in such circumstances, it must be 
said that the appealis pending. In In re Clagstt’s estats : Fordham v. Clagett', Jessel, 
M.R., when discussing the question when an insolvency can be treated as pending 
observed thus : 

“ What is the meaning of the word ‘ ing’? In my opinion, it includes every insolvency 
in which any proceeding can by any possibility be taken. t I think is the meaning of this word 
‘ pending ’. A cause is said to be pending in a Court of j ire tore Oy ptecees ine can be ke 
In it. t is the test. if you can take any proceeding it a pending. ending’ does not mean 
that it has not been tried. It may have been tried years ago.” - 
In our opinion, therefore, section 20 of Madras Act VIII of 1951 applies to this 
case. 


In the result the order of the learned Subordinate Judge of Tenali is hereby 
uashed. Having regard to the fact that on the date when this application was 
ed in this Court, the new Act had not been passed and on that date the order 

of the Subordinate Judge was unassailable, we think the petitioner must pay the 
costs of this application to the respondent. Advocate’s fee Rs. 100. 


K.S. a Order quashed, 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


PRESENT :—Mnr. Justicz GovinpA MENON AND Mr. Justice BASHEER AHMED 
SAYEED. 


RM. NL. Ramaswami Chettiar and others . . Petitioners* 
v. 
The Official Receiver, Ramanathapuram at Madhurai representing 
RM. N. V. R. Venkatachalam Chettiar and others .. Respondents, 


_ Constitution of India (1 ),, Article 139 and Civil Procedure Code (V of 1908), sections 109 and 110 
and Order 45—Final ordir Matting —“Subordinats Toa ki eai petstion barred by limitation—High 
Court petition not barred and remanding the same—Leavs to appeal to Supreme Court against decision of 
High Comi—lf can bs granted. 

The expression “ final order ” has to be given the same meaning both in civil and criminal cases 
that is, it must be an order which finally determines the points in te and bri the case to an 
end. The test for determining the finality of an order is that the fmality must be in relation to the 
suit; the fact that the order decidesan important and even a vital issue, is by itself not material, unless 
the decision puts an end to the suit. 


A decision of the High Court reversing a decision of the Subordinate udge holding that an 
execution petition is not barred by limitation and remanding the execution tion for further bearing 
is not a final order within the meaning of Article 139 of the Constitution o India and therefore Jeave 
to appeal to the Supreme Court such an order cannot be granted. It cannot be said that 
leave could be granted under sub-clause (6) of Article 193 (1) even if the order is not a final one. 

Nor could leave be ted under section 1 c) of the Civil Procedure Code. As a ren! 
Chapter IV of Part V of the emtia the ache of to the Supreme Court is ae 
in cut terms and as Article 133 prohibits an a oer Supreme Court where the decision 
is not a final order, it cannot be said thet any earlier statutory provision repugnant to that Article 
can hold the field any further despite Article 372. 


There is always the right to the toa th Court i 
plated by Article 136 of TE Probably the reason for pan ne, ee abso of the High 
Court to grant leave to appeal to the Supreme Court where the decision is not a final one was 
made on account of the power of the Supreme Court to grant special leave. 

Petition under Article 193 of the Constitution of India and sections 109 and 
110 and Order 45, rules 2, 3, 7 and 8 of Civil Procedure Code, ying that in the 
circumstances stated therein, and in the grounds of appeal to the | Supreme Court, 
the High Court will be pleased to grant leave to the petitioner herein to appeal to 


1. (1882) 20 Ch. D. 637 (653). 
* C. M. P. No. 5764 of 1951. 24th August, 1951. 
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the Supreme Court of India against the order of the High Court, dated 6th Decem- 
ber, 1950 and made in A. A. O. No. 332 of 1945 preferred against the order of the 
Court of the Subordinate Judge, Devakottai, dated 17th January, 1945, in E. P. 
No. go of 1944 in O. S. No. 14 of 1926. 

K. Bhaskyam and C. S. Rama Rao Saib for Petitioners. 


T. M. Krishnaswami Aiyar, M. S. Vaidyanatha Ayyar and K. C. Srimpasan for 
Respondents. 


The Judgment of the Court was delivered by 


Govinda Menon, J.—This is an application for leave to appeal to the Supreme 
Court under Article 133 of the Constitution ‘of India and sections 109 and 110 read 
with the rules under Order 45, Civil Procedure Code, against the order of this 
Court in C. M, A. No. 332 of 1945. | 

E. P. No. go of 1944 in O. S. No. 14 of 1926 was dismissed by the Subordinate 
Judge of Devakottai on the ground that it was barred by limitation and in-appeal 
against that order this Court found that the execution petition was in time and 
remanded the same to the Subordinate Judge to take steps in furtherance of execu- 
tion. The only question that was decided by this Court is one of limitation and 
in that controversy the view taken was different from thatof the Subordinate 
Judge. 

A preliminary objection was taken that the Order of this Court is not a “ final 
order ” within the meaning of Article 133 of the Constitution of India and therefore 
even if we are convinced that the case 1s a fit one for appeal to the Supreme Court, 
no leave can be granted. It is undisputed that the amount or value oi the subject- 
matter of the dispute in the Court of first instance and still in dispute on appeal 
was, and is not less than, Rs. 20,000. Unless therefgre we are convinced that the 
order of remand passed by this Court isa “ final order ”’, the provisions of Article 133 
cannot be invoked. In clause (1) of Article 133 ıt is clearly stated that an appeal 
shall lie to the Supreme Court from any judgment, decree or final order in a civil 
proceeding of a High Court if it satisfies any of the three conditions contemplated 
in sub-clauses (a), (b) and (c) which follow. The point for decision therefore is 
whether the decision of this Gourt remanding the execution petition for a further 
hearing and disposal by the Subordinate Judge 1s a final order. 


Mr. Bhashyam for the petitioners relies upon a decision in Sathappa Cheti v. 
Subramanian Chstti!. In that case Oldfield and Ramesam, JJ., considered certain 
English and Indian decisions and held that where in a suit for dissolution of partner- 
ship and connected reliefs, including the taking of an account, the Court of first 
instance held that the suit was barred by limitation, but the High Court, in appeal, 
reversed the finding on limitation and declared the plaintiff’s right to relief and 
remanded the case to the lower Court to frame a preliminary decree and take further 
proceedings according to law, the order of the High Court is a final order within 
the meaning of section 109, Civil Procedure Code, as it then stood. This decision 
considered the meaning of the words “‘ final”’ and “‘ interlocutory” and referred 
to Wharton’s Law Lexicon regarding the meaning of the term ‘interlocutory ”’. 
In the well-known case in Ramchand Manjimal v. Goverdhandas Vishandas Ratanchand*, 
Viscount Cave in delivering the judgment of the Judicial Committee referred to 
Salaman v. Warner? and Bozson v. Altrincham Urban District Council‘ and held that 
an order is final if it finally disposes‘of the rights of the parties. The genesis of this 
definition can be traced to the expression of opinion by Lord Esher, M.R. and 
Fry, L.J., in Salaman v. Warner*. At page 735-Lord Esher, M.R., says that if their 
decision, whichever way it is given, will, if it stands, finally dispose of the matter in 
dispute, then for the purposes of the rules, it is final. On the other hand, if their 
decision, if given in one way, will finally dispose of the matter in dispute, but, if given 


I. oe 43 M.L J. 758. 3. ee 1 Q.B. 734. 
2. (1920) 39 MLL. J. 27: L.R. 47 I.A. 124: d4 (1903) 1 K.B. 547. 
I.L.R. 47 . gI8- Gi. 
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in the other, will allow the action to go on, then, it is not final but interlocutory. 
Fry, L.J., also took a similar view. The learned Lord Justice spoke as follows : 

“I conceive that an order is ‘ fmal’ only where it is made upon an application or other pro- 
ceeding which must, whether such application or other proceeding fail or succeed, d me the 
action, Conversely, I think that an order is ‘interlocutory’ where it cannot be affirmed that in 
either event the action will be determined.” i 
In Bogson v. Altrincham Urban District Council, the Court of Appeal consisting of Lord . 
Chancellor, Lord Chief Justice and the President of the Probate Division following 
an earlier decision in Shubrook v. Txfnell*, which was not cited in Salaman v. Warner?, 
held that the order appealed against there was a final one; but the Lord Chief . 
Justice posed the same question regarding the finality in the following terms: 

“It seems to me that the real test for determining this question ought to be this : Does the 
ju ent or order, as made, finally dispose of the rights of the parties? [fit does, then I think it 

ught to be treated as a final order ; but if it does not, it is then, in my opinion, an interlocutory 
Order. x ` 
So far as the definition of “ final order ” is concerned, there does not seem to be 
any difference of view whatever, though on the applicability of the elaboration 
of that phrase the two decisions seem to have taken a con view. But so far 
as we are concerned, the authoritative decision of the Privy Council in Ramchand 
Manjimal v. Goverdhandas Vishandas Ratanchand* followed as it is in Abdul 
Rahman v. Cassim @ Sons*, settles the matter. In the latter case. Sir 
George Lowndes followed the dictum of Viscount Cave in Ramchand 
Manjimal’s caset and held that the appeal was incompetent. Adverting to 
the decisions of our own High Court anterior to the Constitution, we have 
a judgment of Madhavan Nair, Officiating Chief Justice and Krishnaswami 
Aiyangar, J., in Ramanathan Chstti v. Palamappa Chetit®, where the same 
definition of the words “final order” in section 109, clause (a), ‘Civil 
Procedure Code, is given. After considering the decisions in Ramchand Manjimal’s 
case* and Abdul Rahman v. Cassin & Sons*, the learned Judges referred to 
two earlier Privy Council decisions in Rahimbhoy Habibhoy v. Turner? and Syed Muzhar 
Hussain v. Radhgbibi® and distinguished them as cases decided with reference to 
tHe old Code. An exhaustive discussion of the subject under consideration is found 
in Kuppuswami Rao v. The King®, where the Chief Justice of India in a matter arising 
under section 205 of the Government of India Act, 1935, reviewed all the earlier 
decisions on this and allied topics. In that judgment it is laid down that the expres- 
sion “ final order ” in section 205 of the Government of India Act, 1935, has to be 
given the same meaning both in civil and criminal cases, viz., it must be an order 
which finally determines the points in dispute and brings the case toanend. Though 
the facts of the case related to a criminal proceeding, so far as we are concerned, 
the authoritative pronouncement regarding the meaning of the term “‘ final order ” 
is binding upon us. A still later decision of the Federal Court is contained in 
Mohammad Amin Bros. v. Dominion of India1°, where Mukherjea, J., in delivering the 
judgment of the Full Court laid down the test for determining the finality of an 
order as that which finally disposed of the rights of the parties. The finality must 
be a finality in relation to the suit ; and the fact that the order decides an impor- 
tant and even a vital issue, is by itself not a material, unless the decision puts an 
end to the suit. His Lordship refers to the pronouncement of the Chief Justice of 
India in K: ami Rao v. The King®, as well as to the earlier cases on the point. 
Judged by this test, can it be said that our decision holding that the execution peti- 
tion is not barred by limitation puts an end to all the points in dispute between 
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the parties? We think not. We may also refer to the decision in Moolji Jatha 
Q Co. v. K. S. and W. Mills Co.1. It was urged before us that these decisions do not 
refer to proceedings in execution but that they related to orders of remand in suits 
and such being the case Mr. Bhashyam cortended that they can have no relevancy 
so far as the present contro is concerned. According to the learned counsel 
the suit had been finally det ed when the decree was passed and the question 
is only whether a final order was made when this Court, disagreeing with the Sub- 
ordinate Judge, allowed the appeal and held that the application is not barred by 
limitation. A comparatively recent pronouncement of the High Covrt of Assam 
reported in Sindhuram v. Krishna Dutta”, rules that an order passed by the High Court, 
deciding that an application for delivery of possession in execution of a decree for 
possession was not time-barred, and remanding the case to the Court below for dis- 
posal of the application according to law is not a “ final order ” within the meaning 
of Article 133 of the Constitution of India and is not, therefore, open:to appeal 
to the Supreme Court thereunder. Practically to the same effect is the pronounce- 
ment of Iqbal Ahmed, C.J. and Sinha, J., in Narain Das v. Alla Uddin*, where it 
was held that the execution proceedings which were remanded for disposal after 
the decision of certain points remained, despite the order of remand, live proceed- 
ings, since the order of remand was not final and therefore the case did not come 
within sections 110 and 109 (a). There the execution petition was sent back to 
the Court below with the direction that the application of the judgment-debtor 
under section 8 of the U. P. Debt Redemption Act be restored to its original number 
and the amount due to the decree-bolder, after applying that section, be ascertained 
and the decree be amended, axd after the decree bas been so amended, execution 
should Le allowed to proceed in due course of law. It is unnecessary to multiply 
authorities though it may be useful to refer to the observatiors contained in Bharat 
National Bank v. Bhagwan Singh*, ‘These three decisions do not make any distinction 
between remand orders ir. suits and tbose in execution proceedings and we are in 
agreement with the principles underlying the decisions of the Assam, Labore and 
Allahabad High Courts referred to above. In view of the pronouncement con- 
tained in Abdul Rakman v. Cassim & Sons®, where at page 308 it is mentioned that 
Sathappa Chetti v. Subramanicn Chetti* was referred to by the learned Judges of the 
Rangoon High Court in granting leave but that decision did not find favour with 
their Lordships of the Judicial Committee. We have to consider that Sathappa 
Chetti v. Subramanian Chetti? can no longer be taken as laying down any guidance. 
Thougk the decision was not, in so many words referred to and dissented or 
overruled in the judgment of Sir George Lowndes, still the mere fact that the 
views of the Rangoon High Court based upon this decision did not find favour with 
the Privy Council is sufficient indication that Sathappa Chetti v. Subramanian Chetti® 
.can no longer be considered as a binding decision. ' 


It was further contended tbat for the application of sub-clause (c) of clause (1) 
of Article 133, it is not necessary that the case should relate to a judgment, decree 
or final order. We are unable to follow this argument because the preamble 
portion as worded in Article 133 (1) should be held applicakle to the word “ case” 
in sub-clause (c). Reading the preamble and sub-clause (c) together it comes to 
tbis : An appeal shall lie to the Supreme Court from any judgment, decree or final 
order in a civil proceeding of a High Court in the territory of India if the High 
Court certifies that the ease is a fit one for appeal to the Supreme Court. The word 
“ case’? should have reference to the judgment, decree or final order. It is orly 
such cases as are contemplated earlier, either a judgment, decree or final order, 
that can come within the operation of sub-clause (c). We do not see any force 
in the argument of Mr. Bhasbyam that leave should be granted under sub-clause (c) 
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even if the order is not a final one. Having regard to the authorities discussed 
above and the fact that it is possible for the judgment-debtor to prove that the 
decree has been satisfied, we cannot lay down that our order y determined 
the rights of the parties and has put a finishing seal upon the dispute between 
the parties. 
Having failed in his contention that the order of this Court is a final order, 
the learned counsel for the petitioners fell back upon clause (c) of section 109, 
< Civil Procedure Code and contended that it is not necessary that the order should 
be a final one if this Court is of opinion that the case may be certified to be a fit one 
for appeal to the Supreme Court; in other words, if we are convinced that an 
important question or law affecting generally the rights of parties is involved, then 
despite the fact that it arises in an order which is not final, still on the importence 
attached to the points involved, it is open to this Court to grant leave 
under clause (c) of section 109, Civil Procedure Code. Section tog of the 
Civil Procedure Code, 1908, had its predecessor in sections 594 and 59 of the 
Code of 1882 and in the earlier section (section 594) “‘ decree”? is as 
including a judgment and an order. Sub-section (c) of section 595 confers a 
right to saan ier of an appeal to Her Majesty in Council from any decree, when 
the case is certified to be a fit onc for appeal to Her Majesty in Council. Such being 
tke case it is contended that from 1882 onwards, and subsequently after the new 
Code of 1908, a right is given to a party to appeal to tbe Privy Council when a 
certificate 1s given even if tre judgment, decree or order appealed against is not 
afinalone. That prior to the coming into force of the Constitution of India a power 
like that lay is evident from various decisions one of whick is in Rajah Sir Annamalai 
Chettiar v. Chettiar!, In that case, an order of remand in a suit was 
sought to be appealed against to His Majesty in Council. ‘The learned Judges, 
after finding that it was not a final order, stated as follows : 


“ Iltis no doubt open to us under clause (¢) of section 109 to grant a special certificnie in a proper 
case ; but the present care, in our opinion, is not a proper case and we must therefore decline to grant 
it.’ 


Mr. T. M. Krishnaswami Aiyar for the respondents did not seriously contest the 
position that clause (c) of section 109 can be invoked for granting a speciel certificate 
if the Court is convinced that a question of law of grcat public importance is involved 
even in a case where the judgment, decree or order is not a final one. A recent 
commentator on the Indian Constitution (Durga Das Basu) has expressed the 
opinion at page 405 of his book “A Commentary on the Constitution of India ” 
where he points out the difference between section 109 (c), Civil Procedure Code 
and Article 193 (1) (c) of tbe Constitution, thus: 

“ Another important difference is that while under section 109 (c), C. P. Code, an appeal lay to 

the Privy Council upon the certificate of fitness even though the order was not a ‘final? one under 
Article 133 (1) (c) of the Constitution, the certificate for appeal to the Supreme Court can be granted 
ony if the order is a final one. There is no distinction in this Perper etwecd sub-clauses (a), (b) 
and (c) of Article 199 (1).’’- 
But the difficulty arises from te fact that section 109 as amended by the Adaptation 
of Laws Order, 1950, now provides that it is subject to the provisions in Chapter 
IV of Part V of the Constitution and such rules as may from time to time be made 
by the Supreme Court regarding appeals from the Courts of States. ‘The preamble 
portion to the amended section 109 is as follows: 

“ Subject to the provisions in Chapter IV of Part V of the Constitution and such rules as may 


from time to time, be made by the Supreme Court r ing appeals from the Courts of State, and 
to the provisions hereinafter contained, an appeal shall lie to the Supreme Court, etc.” 


Therefore, if under Article 193 (1) no appeal can lie to the Supreme Court except 
from a final order, can it be said that section 109, clause (c) derogates from it and 
gives a right of appeal on a special certificate even if the decision of the High Court 
is not a final order? The learned counsel for the petitioner contends that the 
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rights conferred by the Civil Procedure Code of 1882 and 1908 have not been taken 
away by the amendment of section 109 aller the inauguration of the Constitution 
but that they are preserved and kept in tact by Article 372 of the Constitution which 
provides that subject to the provisions of the Constitution all the laws in force in 
the territory of India immediately before the commencement of this Constitution 
shall continue in force therein until altered or repealed or amended by a competent 
Legislature or other competent authority. It is therefore argued that if prior to tke 
26th January, 1950, leave can be grented in special cases where the decision is not 
a final order, then such iights are still retained by Article 972 since no competent” 
Legislature or authority ia repealcd that law. But even here, the governing 
clause ‘‘ subject to the other previsions of this Constitution ” should be construed 
as meaning that Article 13 should be decmed to be the dominant statutory provision 
and all tke other provisions can be understood only as subject to that provision. 
It was also sought to be argued that by Article 135 the right to get leave under 
section 109, clause (c) is maintained. Or this aspect of the question, in a recent 
case decided by us, we have not agreed with the view taken by another Bench in 
Ramaswamt Chettiar v. Ramanathan Chettiar}, regarding the interpretation of Article 135. 
Vide judgment in C. M. P. Nos. 3345, 3346 and 3347 of 1950. We adhere to our 
view expressed therein, which is in the following terms : 

e By a process of reasoning based upon necessary and explicit exclusion, if we are to consicer 
the meaning of the word ‘ matter’ in Article 135, it seems to us that the word ‘matter’ used in 
Article 133 should not pe understood as meaning a civil or criminal proceedin , because both there 
subjects were specifically dealt with under Articles 199 and 1934. Article 132 reters to civil, crmmuinal 
or other proceeding Gad all comprehensive and therefore in whatever nature of proceedings, be t 
civil, <1imina!, admiralty, intestate or matnmonial, a question regarding the interpretation of the 
Constitution arises, then an appeal will lie under Article 192. So far as other proceedings are con- 
cerned, Article 199 lays down the scope and limit of the right des dees in civil appeals. In the same 
way, does Article 134 provide for the scope and limit of the right of appeal in a Susanne plese ? 
Therefore ıt seems to us that the matter referred to in Article 195 should be und as meaning 


a matter which is neither civil nor criminal and by the application of the maxim expresso unius est 
excluso altsrtws,—the express mention of one thing implies the exclusion of another. It seems to us 
that the word ‘matter’ in Article 135 should be deemed to exclude both civil and criminal proceedings.” 


Such being the case, though by the Federal Court (Enlargement of Jurisdiction) 
Act (Act I of 1948) in all cases where an ap lay to the Privy Council 
it was provided that an appeal shall lie to the Federal Gourt and therefore even 
where the order is not a final one special leave can be granted in exceptional cases 
under section 109, clause (c), still we feel that Article 372 read with Article 135 
does not retain that right where the provisions of Articles 183 and 134 can be invoked. 
We have to recognise the fact that pricr to the Constitution there was no enact- 
ment in force except tre Civil Procedure Code and the Letters Patent of the High 
Courts conferring and regulating the rights of appeals from the High Courts. But 
now as a result of Chapter IV or Part V of the Constitution the right of appeal 
to the Supreme Court is crystallised in clear cut terms. If Article 193 prohibits 
an appeal to the Supreme Court where the decision is not a final ordsr, it cannot te 
said that any earlier statutory provisions repugnant to that Article can Fold the 
field any further despite Article 372. In our opinion Article 135 does not refer 
to civil or criminal proceedings and has therefore to be excluded from consideration 
when taking into account the subject-matter of the present appeal. We are alive 
to the circumstance that a right of appeal which existed to the Federal Court under 
the Federal Court (Enlargement of Jurisdiction) Act (Act I of 1948) is, by this 
process of reasoning, rendered non-existent. But to compensate for that there 
is always the right to the party to apply to the Supreme Court for special leave 
as contemplated by Article 136 of the Constitution. Special leave can be granted 
in the discretion of the Supreme Court, to appeal from any judgment, decree, 
determination, sentence or order in any cause or matter or made by any 
Court or tribunal in the territory of India. ,Probably the reason for restricting 
the power of the High Court to grant leave. to appeal to the Supreme Court 
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where the decision is not a final one was made on account of the power of the 
Supreme Court to grant special leave. This argument for the petitioners also 
fails. 
This petition is therefore dismissed, but in the circumstances without costs. 
V.S. n Petihon dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l PRESENT :—MR. Justice CHANDRA REDDI. 
Marimuthammal and another ` .. Appellants* 
D. ` i 
Thandarayanaicken and others l | .. Respondents. 
ian Procedure Code (V of 1908), Order 21, rule 95—Smt against (respasser by sianger auciicn-pwichaser 
— {f barred. : 
d A suit by a stranger auction-purchaser for recovery of possession from a tresparter is not barred 
by Order 21, rule 95, Civil Procedure Còde, for he is not bound to apply under tbat provision of 
im 


law. Order 21, rule 95 has no application to a case where the possession are neither judg- 
ment-debtors nor persons who claim title created by the judgment-debtor but only trespassers. 


Appeal against the decree of the Subordinate Judge’s Court, Salem, in A.S, 
No. 21 of 1946, preferred against the decree of the District Munsif Court, Salem, 
in O.S. No. 21 of 1943. 


N. Stoaramaknshna Atyar and N. S. Raghavan for Appellants. 
D. Ramaswami Atyangar and P. S. Srinivasa Desikan for Respondents. 
The Court delivered the following 


JopemEnT.—The only point that arises for consideration in this appeal is | 


whether the suit is barred under Order a1, rule 95, Civil Procedure Code. The 
facts that give rise to this question are the following : 


The plaintiff who purchased two items of property at a Court auction held — 


in execution of the decree in O.S. No. 1677 of 1926 on the file of the Salem District 
* Munsif’s Court on a mortgage, dated 24th June, 1925, brought the suit out of which 
this second appeal arises for recovering the said two items.of property from defen- 
dants 2 and 3. But we are now concerned only with item No. 2 of tbe property 
as tbe respondent has given up his claim to item No. 1 of the suit property. One 
of the contentions raised on behalf of the defendants was that the plaintiff’s remedy 
by way of suit is barred by reason of the provisions of Order 21, rule 95, Civil Pro- 
cedure Code. Both the Courts below held against the defendants on his question: 
It looks to me that the decision of the lower appellate court is correct and that the 
contention of the appellants-defendants is untenable. 


The position that a suit does lie by a stranger purchaser for recovery of proper- 
ties from a trespasser cannot be disputed having regard to the decision in Suhdara 
Iyer v. Thiagarqja Pillgi1. Further at page gio of Mullah’s Civil Procedure Code 


the following passage occurs : 

“It may be observed that a purchaser at a Court auction is not bound to apply for possecssion 
under rule 95 of Order a1. He may at his option bring a regular suit for possession the period of 
limitation for the suit being 12 years as stated above. The remedics by way of application and that 
by way of suit are concurrent.” 

In support of this statement of law reliance is placed on the decision Kishore 
v. Chandir?. Even apart from these authorities it looks to me that the contention 
of the appellants has no force at all. It must be observed that Order 21, rule 955 
Civil Procedure Code, has no application to the facts of the case having regard 


to the fact that the appellants are neither the‘judgment-debtors nor persons who’ 


claim title created by the judgment-—debtor but only trespassers. It-follows that 
ee MMM 
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tte contention of the appellants based upon the provisions of Order 21, rule 95, 
Civil Procedure Code, must be rejected. Though an attempt was made to argue 
another point, namely, that the suit is also barred under section 47, Civil Procedure 
Code, was ultimately given up and not pressed before me having regard to decided 
cases. 

For the aforesaid reasons the second appeal fails and is dismissed with costs. 
No leave. 


V.S. r . Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. P. V. RAJAMANNAR, Chief Justice anb Mr. Justriox Soma- 
SUNDARAM. 


A. S. Vijayaraghayalu Chetty ý .. Petitioner.” 

Madras Buildings (Lease and Rent Conirol) Act (XV of 1945), section 7 (2) (iv) —Applicabilt Tenant 
af ea r e a ede Tein reer cee ee et roe eee portions 
of sams bulding. 

Where parts of the same building bave been let i S to different tenants, these parts of 
the same building would constitute “buildings” within the meaning of the Madras Buildings (Lease 
‘and Rent Control) Act and therefore if one tenant of one portion of a building 1s guilty of acts and 
conduct which are a nuisance to the tenants of other ae of the same building, the provisions of 
section 7 (2) (iv) of the Act would apply and he would be liable to ejectment. It cannot be contended 
that under section ( (2) (iv) it ıs only if the tenant 1s guilty of such acts of nuisance to the occupants 
of buildings other the building which the tenant is o.cupying that the tenant can be evicted. 

Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of ceriwrari ing for the records 
in H.R.A. No. 987 of 1950 on the file of the Small Cause Court, Madras (L. Dis. 
No. 2465, H.R.C. No. 50, Additional Rent Controller, Madras) and quash tbe 


order made therein. 
~ A. Subramaniam for Petitioner. 


The Order of the Court was made by 

The Chisf Justice —In this case a most extraordinary contention has becn 
raised. The petitioner ıs a tenant in a portion of a building. Other portions 
of the building have been let to other tenants. The concurrent finding of both 
the Rent Controller and the Appellate Tribunal are that the petitioner has been 
the cause of frequent quarrels and has made it impossible for the tenants occupying 
the other portions of the building to live in the house along with the petitioner. 
He has therefore been ordered to be evicted under section 7 (2) (iv) of Madras ~ 
Act XV of 1946. The contention before us on behalt' of the petitioner is that under 
that provision it is only if the tenant is guilty of acts and conduct which are a nuisance 
to the occupants of buildings other than the building which the tenant is occupying 
that the tenant can be evicted ; but if one tenant is guilty of similar acts in respect 
of tenants occupying other portione of the same building, the provision would not 
apply. We do not agree that the language of the enactment compels us to this 
absurd conclusion. “ Building ” has been defined in the Act as meaning “a 
part of a building let or to be let separately ”. It is obvious that in this case paris 
of the same building have been let separately to different tenants. These parts 
of the same building would constitute “ buildings ” within the meaning of the 
Act. It is impossible to contend that one portion of the same building is not in 
the neighbour of another portion of the same building. The result would 
be that the tenant in this case must be deemed to have been guilty of such acts and 
conduct which are a nuisance to the occupiers of the buildings in the neighbourhood. 
The order of eviction was rightly pagsed against him. The application is dismissed. 


V.S. = Application dismissed. 
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de IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. P. V. RAJAMANNAR, Chief Justice, AND Mr. Jusma BALAKRIBHNA 

’ A , .. dies S ÅYYAR. <8 i : ‘ 
Uddi Rajamma l a. Appellant * 


D. 
Poornapsagari Padmavatamma and others .. Respondents. 


Hindu Lato —Stridhana—Succession—Marnd daughter with children and married daughter without children 
—Preference 1f any. ye z 

There is no rule of Hindu Law governing the succession of ceugee? to the stridhanam ‘of their 
mother under which a childless married daughter is entitled to preference over a married daughter 
with children when. both the daughters are equally poor. 

There are only two rules of preference namely, the rule which prefers unmarried daughters to 
married daughters and the rule which prefers unprovided daughters to provided d ters. There 
is no third rule which lays down a preference among equally provided or unprovided, daughters, 
namely, that among them the issueless should be preferred to those with issue. i 


a 


Texts and authorities reviewed. 


Appeal under Clause 15, Letters Patent against the decree of Panchapakesa 
Ayyar, J., dated 25th November, 1948 in S.A. No. 866 of 1946 preferred against 
the decree of the District a eaia in A.S. No. 28 of 1944 preferred 
against the decree of the District Munsif Court, Penukonda in O.S. No. 245 of 


1942, etc, Son etalk Gene 
P. Somasundaram, E. Subrahmanyam, M. S. Ramachandra Rao and K. N. Srinivasan 
for Appellant. : pus a + a, woa ` 
Ch. Suryanarayana Rao, Ch. Ramakrishna Rao and E. Venkataramana Rao for Respon- 
dents. 
The Court delivered the following 


Jupement.—These two Letters Patent Appeals arise out of a judgment of 
Panchapakesa Ayyar, J. in S.A.’ No. 866 of 1946, leave to appeal having been 
granted by the learned Judge. 

One Narasamma died in 1902 possessed of considerable property leaving her 
surviving two daughters Padmavatamma and Rajamma. Padmavatamma brought 
a suit O.S. No. 245 of 1942 in the Court of the District Munsif of Penukonda for 
recovery of the property of Narasamma after ejecting her step brother and his 
alienee who were in possession of the property and who were made defendants 
randa. The other daughter Rajamma was the third defendant. Padmavatamma 
Claimed exclusive title to the reper on the ground that her sister was married 
-into a rich family, while ber hus and’s family was poor and under the law her 
` sister (the third defendant) was excluded from inheriting her mother’s stridhanam 
as the plaintiff was, as between the two sisters, unprovided: We are pot concerned 
with the several defences raised. by the defendants in view of the findings of fact 
which are binding on us. The learned District Munsif found that the’ plaintiff 
was not exclusively entitled to inberit her mother’s property and as the plaintiff 
did not want in the alternative a decree declaring ‘her title to the property along 
with the third defendant, he dismissed the suit: There was an appeal by the plain- 
tiff to the District Judge who also held that neither the plaintiff nor the third defen- 
dant was exclusively entitled to inherit the property of their mother, but refrained 
from deciding whether the sisters would be entitled to take the property equally, 
because the plaintiff’s suit was for the recovery of the entire property. The plain- 
tiff’s remedy was to file a suit for half a share in the property. The plaintiff filed 
a second appeal to this Court. The learned Judge held agreeing with the Courts 
below that the plaintiff was not entitled to the property exclusively, but was en- 
titled to share it equally with the third defendant. ‘Though he thought that a 
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decree for partition could not properly be passed in-favour of the plaintiff, he, 
however, thought that the suit should not have been dismissed and so he passed 
a decree declaring the title of the plaintiff and the third defendant each to a half 
share in the property and for joint possession of the property after ejecting defend- 
ants I and2. The right, if any, of defendants 1 and 2 to compensation for improve- 
ments was reserved for a future suit. Against this judgment the third defendant 
i filed L.P. Appeal No. 19 of 1949 and the second defendant L.P. Appeal No. 40 
of 1949. 

On the findings of fact which must be accepted by us, the main question of law 
which arises in these appeals is whether there is any rule of Hindu law governing 
the succession of daughters to the stridhanam of their mother under which a childless 
married daughter is entitled to preference over a married daughter with children 
when both the daughters are equally poor. The plaintiff and the third defendant 
have been found to be equally indigent. They are both married. The third 
defendant is childless whilé the plaintiff has children. There is no decided 
case directly on this point and the case is therefore one of first impression and the 
decision must depend upon a construction of the original texts and commentaries 
and observations in decided cases which are likely to w light on the question. 


It is common ground that the rule of succession applicable to daughters ee 
the unmarried daughter to the married daughter. The further rule of p ce 
the scope of which has to be determined in this case is founded on the text of Gautama 
which runs thus, " 


“A women’s scparate property goes to her daughters unmarried or unprovided.”’ 
The following passages in the Mitakshara deal with this text: 
-fí So, if the competition be between an unprovided and a rich daughter, the ided one 
inherits ; but on failure of such, the rich one succeeds ; for the test of Gautama is equally applicable 


to the paternal, as to the maternal estate. ‘‘ A woman’s separate property goes to her daughters, 
unmarried or unprovided ” (Chapter II, section 2, pl. 4.) 


“aq aAA aba aaa Aenea 


“ Hence, if tho mother be dead, daughters take her property in the first instance and here, 
where both married and unmarried daughters exist, the unmarried take the succeession ; but, on 
failure of them, the married daughters ; and here again, where there exist both ters who are 
provided for and those who are unendowed, the unendowed take the succession first; but, on failure 
of them, those who are endowed. Thus Gautama says “‘ A woman's property goes to her daughters, 
unmarried or ‘unprovided’ or ' ided ’, as is amplied by the conj ve icle in the text. 
‘ Unprovided ’ are such as are destitute of wealth or without issue” (Chapter Il, section 11, pl. 19). 


gas Aaa aa gal sad gat Ara aA aera Tela, 
ara ioia ans sfatsamtatbaraaasalasar zea, aaa ofaitar 
TUSE Naa“ A gpa saam a” aol a aa 
afafparat a | aAa aa frat a | 


Other Commentators have also dealt with this subject. Mitramisra in his Virami- 
trodaya expounds the rule thus : 


“ Amongst the daughters also, first let the unmarried daughters take the paternal property ; 
in their default the married daughters; amongst them also, first the unprovided ones, and on 
failure of them the provided ones ; all in the same predicament, however, take the property divi 
‘it equally. „This rule is settled. Accordingly, Katyayana says,—The wife who is not unchaste, 
gets the wealth of the husband ; in herd t, the daughter, if she be then unmarried,” 

Gautama ordains—‘‘ Woman’s roperty goes to daughters unmarried and unprovided.” ‘Un- 

rovided * means the indigent. Although woman’s property’ is here mentioned, still the’reason 
being hetime the text is applicable to paternal property also, But it is not teasonable to say that 
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the term ‘‘unprovided ” means destitute of offspring by reason of barrenness and the like; for her 
succession (in that ordcr) ia sane PAE inasmuch as she cannot confer spiritual benefit by.means 
of sons,”"—(Chapter Pt. Il, pL4). * * * 

“The property of the mother excepting these three kinds, (viz., gift subsequent, affectionate 
gift of the Baand and yaxiaka) devolves on her daughters (in the eo instance and not on her 
sons). Amongst them also, first on the unmarried daughters; in their default, on those that are 
unprovided, and whose husbands are living; failin em, on the widowed ones. Accordingly, 

property goes to ber daughters, unmarried and unprovided.’ 
It is explained by Apararka and the author of the Kalpataru that ‘un ided ’ means childless, 
indigent, ed by the husband or widowed. Vifaneswara and others attach to the term the 
first two of the above meanings ” (Chapter V, Pt. IT, pl. 3). 


gaat samora: Aa gA se: aA ae aA 
aaa fate: aal: qaaaoeg a far gad: fer | ana 
Aea gd a aR aaa g gta aaa 
waa ad | ae: art get ememmataarat ae 1 afa 
frat: 1 aay Judi any german quatwartaq | 
rere aaka aAA g a gw | dea: aAA 
aaa erated | aR Et gig | ant seme 
aaa saat aa saaaniaart aca ABa aat aA 
Rear | am a ita | A garama ARRA - | 
aR eager fda gam aa tage seas a RIL | 
mA cata farwaehy: |) 


In the Smrithi Chandrika, the relevant passages are as follows : 


“The meaning is, that such kinds of stridhanam as are denominated ‘ Adhyagni’ and the like 
belong to daughters unmarried and married but unprovided. The wealth is to be divided among 
such daughters alone. The term ‘unprovided’ used in the above text of Gautama is to be inter- 
preted, according to Apararka, as implying an ismueles, unendowed (that is destitute of wealth), 
unfortunate (Durbhaga), or a widowed daughter. The construction which Vijnaneswara has 
put upon the passage is to be rejected as unfounded on assumptions unwarranted”... ... 


(Chapter IX, Section 3, Pl. 17). 

“ Katyayana, however, draws a distinction in the succession of daughters to their father’s wealth 

E ETE by the above passages. ‘ Let the widow succeed to her hus s wealth, provided she 
be chaste, and in default of her, the daughter inherits if unmarried or unprovided ’,’ 
By this, itis inferable that the above Pares have reference to daughters either 
unmarried or unprovided. ‘‘ Unprovided’”’ here means unprovided with wealth 
.and not unprovided with offspring, such as barren daughters and the like; for 
daughters of the latter description are not at all entitled to inherit their deceased 
father’s estate, they bemg incapable to confer on him benefits spiritual through 
the medium of their offspring ”. (Chapter XI, section 2, pl. 20, 21),. 


From the above quotations, one thing emerges clearly, namely, that there are 
only two rules of preference which can be traced to the original texts, namely, the 
rule which prefers unmarried daughters to married daughters and the rule which 

refers unprovided daughters to provided daughters. There is no third rule which 
ae down a preference among equally provided or unprovided daughters, namely, 
that among them the issueless should be preferred to those with issue. The actual 
word used in the text of Gautama is aprathishtithanam. It is only Vijnaneswara’s 
suggestion that it may mean, besides meaning unendowed with riches, also “ without 
issue’. Actually there is nothing in the word aprathishtitha which necessarily 
implies the lack of issue. We have seen how a ing to Apararka the word 
may mean ‘‘ unfortunate”; a widowed daughter may described as apfrathish- 
ttha. Metaphorically we speak of children as wealth; santhana is one form of 
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dhana. It may also be that a woman with children may be presumed to be endowed 
with the prospect of being maintained by them. The significant thing to note is 
that there is no warrant in the original texts for the sub-category of “‘ issucless ” 
and ‘‘ with issue ”. The obvious literal interpretation of the words of Gautama’s 
text would only justify the preferring of unprovided or unendowed daughters to - 
provided or endowed daughters, hel provided or endowed with wealth, under- 
standing, wealth in its ordinary connotation and not metaphorically. 

We shall now refer to some of the decisions, which, though they do not deal 
directly with the point before us, do contain observations relating to the general 
rules of preference. The earliest of these cases to which reference need be made is 
Uma Deyi v. Gokoolanund Dass’. The actual decision of the Privy Council in that 
case was that there is no preference awarded by the authorities to a daughter who 
has or is likely to have male issue over a daughter who is barren or a childless 
widow. ‘They adopt as a correct exposition of the law prevailing according to 
the Bengal School the rule laid down by Sir William MacNaghten, namely, that a 
maiden is in the first instance entitled to the property ; failing her, the succeasion 
devolves on the married daughters who are indigent, to the exclusion of the wealthy 
daughters ; that in default of indigent daughters, the wealthy daughters are com- 
petent to inherit. The following sentence in the judgment of the Privy Council 
delivered hy Sir James Colville is not without interest : i 

“ that the plaintiff, as compared with her sister, is an indigent, or in the words of the Mitakshara, 
an ‘unprovided ’ daughter seems to be clear.” 
Their Lordships apparently take the word ‘unprovided’ to mean ‘indigent’. 
In Simmaniammal v. Muttammal', it was held by a Division Bench, the judgment 
of which was delivered by Muttuswami Ayyar, J., that sonless or barren daughters 
were not excluded from inheritance by their sisters who had male issue. The 
learned Judge commences the discussion of the main question with the following 

ce: 


The Smritts or the original texts recognise but two rules of preference as regulating the rights of 
daughters inter se, and the text of Katyayaxza prefers the unmarried to the married, and thet of Gautama 
prefers also the unprovided or unendowed to the provided or endowed.” 

He alludes to the gloss of Mitakshara on the term ‘ unprovided’, in Gautama’s 
text. It might mean either ‘ unprovided with issue’ according to the Vedic text 
that offspring is a provision, or, in its literal sense ‘ unprovided with wealth’. He 
relies on this to repel the argument that a sonless daughter is excluded and observes, 

“Thus, the Mitakshara, far from being an authority for the exclusion of a sonless daughter 

regards her unfortunate position as a ground of preference ”. 
The learned Judge then discusses opinions expressed by the author of the Smriti- 
chandrika. He points out how the word “‘ unprovided ” can have a literal and a 
secondary interpretation. ‘The theory that the right of succession of the daughters 
‘depends upon their capacity to confer spiritual benefit through the medium of 
their offspring which was the foundation for the rule as propounded by the author 
of the Smritichandrika was not accepted by the learned Judge, nor has it ever been 
since accepted in this part of the country. In Totwa v. Basava?, the learned Judges 
did not have to decide what ‘‘ appratishthita’’ meant. In the case before them 
there were four daughters and all of them were married. It was found by the 
Courts below that one of them was the poorest of the four and that she was entitled 
to succeed in preference to the others. The contention before the Court in second 
appeal was that it was only the absolutely indigent married daughter who had a 
preferential claim over her well-to-do sisters and that when all the daughters were 
more or less provided for, there was no preference and all shared equally. It 
was ruled that though the Courts ought not to go minutely into the question of 
comparative poverty, yet, where the difference in wealth was marked, the law 
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required that the whole property should pas to the poorest of the sisters. The 
learned Judges in that case followed the earlier ing of the Bombay High 
Court in Poli v. Norotum1, that comparative poverty was the sole criterion for 
scttling the claims of the daughters amongst themselves. In Mahalakshmi v. 
Suryakania Manikyamba?, the only question was whether a daughter’s daughter is to 
be preferred to a widowed Na to succeed to stridhanam property. It was 
held that the daughter was entitled to succeed and the fact that she was a widow 
made no difference. Horwill, J., observed, 

“ Al the text books agree that daughter in this textof the Mitakshara includesa widowed 
daughter and one of the reasons is that the order of preference among the daughters depends 
agay upon ee E an unprovided married daughter is preferred to a married 
provi daughter, so a married daughter who had lost the support of her husband is preferred to 
a married daughter who has not.” 
We are not aware of the particular text or commentary which lays down the last 
rule of preference. Apparently the learned Judge was only applying the test of 
being unprovided to a concrete case. The expression ‘“‘unprovided for” was 
construed in Manku Kunwar v. Kundan Kunwar*, as meaning ‘ indigent’ as opposed 
to ‘ possessed of means’ or ‘enriched’. The contention which was not accepted 
in that case was that “ provided” meant “ provided by either a document” or 
Be abba by being invested with property by some method known to law”. 

rule is stated by the learned Judes thus ; 

“If you find a marked difference in the financial position of the sisters, and one of those 

peat in straightened circumstances, that is sufficient to bring into operation the authority of the 


It appears to us that there is a mixing up of two things in the argument of Mr. P. 
Somasundaram, namely, the meaning of the word Aprathtshtitha and the application 
of that description to particular cases. When of two daughters the question is: 
who can be said to be unprovided, it must be decided having regard to circum- 
stances peculiar to each case. In one case, a daughter of a poor father may be 
married into a very rich family. In such a case, it would not be correct to describe 
her as unprovided or unendowed, or she might have been the recipient of a gift 
from a near relation of a large extent of property. In that case also, it would not 
‘be correct to describe her as an unprovided. She may be the wife of a man occu- 
pying a =e office in Government drawing a good salary. She would not be then 
unprovided. Likewise, she may have children with whom she is living and who 
are in a position to maintain her and keep her in comfort. In that case also, it 
may not be accurate to describe her as unprovided. But the several instances 
of the application of the rule should not be understood as the enunciation of different 
: e are of opinion that, as pointed out by that eminent Judge, Muttuswami 
Aiyar, J., there are only two rules of preference for which there is the authority 
of the original texts. The gloss of the Mitakshara or of the other commentators 
can only help us to interpret the language used in the texts. The word “ aprathish- 
ithe” must be understood only in the literal sense of being “ unendowed with 
wealth.” There is no warrant for adding another rule of preference for which 
there is no basis in the texts. We may also remark that the introduction of a third 
rule based upon childlessness would lead to anomalous results and problems difficult 
to solve. Take, for instance, the case where there are two daughters of whom one 
is rich in the sense of having wealth but is childless and the other has several children 
but is poor. Of them who is entitled to preference? In deciding on the com- 
parative unprovidedness, should the number of children be also taken into account? 
The following passages in Gooroodass Banerjee’s Treatise on tho Hindu Law 

of Marriage and Sindhana express a similar view :— 
“In the case of competition between married and maiden daughters, the latter succeed in the 


first instance, and it is only on failure of them that the married daughters take the inheritance. Among 
these last, again, in the case of competition between daughters who are provided and those who are 
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unprovided, the latter thke the estate first ; and it is only in their default that the daughters who are 

provided succeed. This rule is deduced from the following text of Gautama, ‘A woman's property 

go to hee p iT orae or u And the word ‘un ided’ is interpreted by 
jnaneswara to mean ‘indigent’ or ‘childles’’’. (5th Edn. pp. 402-9). 

- In the second place, though the rule that unprovided daughters have precedence over those 
that are provided may be a very reasonable and equitable one, yet its practical application is not 
always casy. The word “‘unprovided ” as you have seen, means cither poor or childless. Now as 
regards the relative claims of rich daughters having children and childless poor daughters there is 
little difficulty, the former not being ‘ unprovided ’ in any sense of the word, and the latter being 
‘unprovided ’ in every sense. But as regards the relative nie of childless rich daughters and poor 
daughters having children, the law isnot equally clear. I think Vijnaneswara’s meaning is, that the 
rich daughters, whether they have children or not, should all be excluded by the indigent daughters, 
whether they are childless indigent daughters, whether they have children or not, should all be 
_ excluded by the indigent daughters, whether they are childless or have children. And I presume 
that the childless daughters would be preferred to those having iene only when the eompetitors 


are not poor and their means and Seopa pence gpa In the case of daughters who are poor 
in different degrees no hard and fast rule can be laid down ; but a Court of justice should look to 
the circumstances of each case and order distribution accordingly.” (5th .- pages 403-4). 


We agree with the learned Judge, Panchapakesa Aiyar, J., that where as in 
in this case the daughters are all equally indigent, there is no occasion for apply! 
the rule of preference and the daughters should share equally. The plaintiff and 
the third defendant who have been found both to be indigent will therefore be 
entitled to the stridhana of their mother in equal shares notwithstanding the fact 
that the plaintiff has children and the third defendant is issucless. a 


We also agree with the learned Judge that the suit need not be dismissed 
altogether, because the plaintif prayed for a relief much larger than what she 
was entitled to. To convert a suit for possession into a suit for partition is probably 
not feasible in this case. But we think it equally not proper that there should 
be a decree in ejectment in favour of both the plaintif and the third defendant 
jointly. The third defendant never prayed for the ejectment of defendants 1 and 2 
from any portion of the property. We think that the only relief which can be 
granted to the plaintiff in this case is a declaration that she is entitled to a half 
share in the suit property, while the third defendant is entitled to the other half 
share. The plaintiff must work out her rights, in a separate suit in which the 
rights of defendants 1 and 2, if any, can also be adequately dealt with. 


The appeal by the third defendant, namely L. P. Appeal No. 19 of 1949 is 
dismissed, hut L. P. Appeal No. 40 of 1949 is allowed to the extent indicated above, 
that is to say, instead of a decree in ejectment, there will be a decree granting a 
declaration in the terms above set out. There will be be no order as to costs in 
either of the appeals. | 

- KS. a L.P.A. No. 19 of 1949 dismissed. 

. L.P.A. No. 40 of 1949 allowed tn 
part. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mkr. Justiae BASHEER AHMED SAYEED. 


Neney Kasi Viswanatham .. Petitioner" 
g. 
Gadigay Sanna Lingappa Dakappa by managing member Gadigay 
Dakkanpa si Respondent. 

Sals of Goods Act (LIT of 1930), Section 54 (2)—Requirements of— Vendor's right to resell without notice 
to purchaser. 

, ‘A vendor will not be entitled to resell the goods and claim the difference of resale without giving 
notice of the resale to the purchaser who refused io take delivery of the goods. 

Where the purchaser, after the goods had been selected and advance had been paid in respect of 
the same and after the goods had been despatched by rail and R. R. sent to a for collection of 
the balance of sale price, refuses to take delivery of goods and pay the balance of purchase money the 
vendor is not enti POTO Ae goodi and dain ee ee Cnt ares RIRES Of 
the resale to the purchaser to whom the property in the goods had passed. 


*G, R. P, No. 1199 of 1949. eqth July, 1951. 
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- Petition under section 25 of Act IX of 1887, praying that the High Court 
will be pleased to revise the scree Af che Court of the Small Causes, Bellary in 
S. A. S. No. 477 of 1948. 

Ch. Suryanarayana Rao for Petitioner. 
K. Srinicasan and S. Krishnaswami for Respondent. 
The Court delivered the following 
UDGMENT.—The point that arises for consideration in this revision petition 
is whether the requirements of section 54 Ce Sale of Goods Act have been 
complied with in order to entitle the plaintiff-respondent to recover the deficiency 
on resale of goods consigned to the petitioner, and which the petitioner is said to 
have refused to take delivery. The facts of the case are fairly simple. The defen- 
dant purchased goods from the plaintiff through his agent P. W. 1. The agent 
selected the goods of the plaintiff in his shop and in respect of the price paid a sum 
of Rs. 158 and odd and wanted that the goods should be despatched to the 
defendant at Bezwada and the balance of price should be collected through the 
Kanara Bank at Bezwada. The goods were accordingly despatched and the 
R. R. was sent to the bank to be delivered over to the defendant on payment of 
the balance of the price. The defendant did not choose to pay the amount and 
take deli of the R. R. or the goods. Thereupon the plaintiff proceeded to 
Bezwada to have the matter settled and then tried to use the good offices of P.W. 1 
and also certain others to mediate and see that the dispute was settled. -But the 
Jaintiff did not succeed in that. Thereupon he sold. the goods to one Bugadi 
Labnan for the price then prevailing in the market and filed the suit for the 
difference that he was entitled to on account of the resale. The defendant raised 
the plea that he did not commit any breach of contract and -that in any event the 
intiff was not entitled to’ resell the goods without notice of resale and without 
iving him the opportunity he was entitled under section 54 (2) of the Sale of Goods 
Act. The learned trial Judge has simply proceeded on the basis that the defen- 
dant committed breach of contract in refusing to take delivery of the goods, that 
the plaintiff was entitled to resell the goods on such refusal and that he was entitled 
to claim the difference in price on resale. It was incumbent upon the learned 
Judge to find out whether there was notice of resale as required by section (2) 
of the Act but he did not do so. On the other hand, the evidence is clear pg es 
sides that no notice of resale of the goods was issued by the plaintiff to the defen- 
dant before the sale to Lakshmanna actually took place. Section 54 (2) lays 
down that the resale can take place only after notice of resale has been given to 
the defendant who refuses to take delivery of the goods in pursuance of the con- 
tract and it also disentitles the plaintiff to claim in the absence of notice 
of resale having been issued to the defendants. On this ground, I should think 
that the defendant was entitled to succeed against the plaintiff. But the learned 
Counsel for the respondent=plaintiff, would say that notice of resale would be essen- 
tial only when the goods had passed to the defendant and that in this case the pro- 
perty and the goods did not pass to the defendant and that when no property has 
passed to the defendant the plaintiff would be entitled to resell the and claim 
the difference between the contract price and the market price. the question 
as to whether the goods had really passed to the defendant or not I am unable to 
agree with the learned Counsel for the respondent for when once the goods had 
been selected and purchased and tched to the defendant after payment of 
advance towards a part of the price and when according to the t entered 
into between the parties it was proposed that the money should be co through 
the instrumentality of a certain bank, I fail to see how the property ın the goods 
could not have passed to the purchaser. If the vendor, after the goods had been 
selected and advance had been paid in respect of the same, had not despatched 
the goods, certainly it would*be-open to the defendant to say that the-goods had 
become his after selection and after payment of advance. In such a case the mere 
despatch of goods by rail and R. R, being sent to the hank for collection of the 
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balance of unpaid sale price would not mean that the property in the goods has 
not passed to the vendee. On the facts 'of this case it is clear that the property 
in the goods had passed to the purchaser and when once the goods had 

to the purchaser and the question of resale arises in consequence of the refusal of 
the purchaser to take delivery of goods and pay the balance of the price, the vendor 
would be bound to give notice of resale before the actual resale takes place. Even 
otherwise it is not clear in the plaint that:the plaintiff claims only tbe difference 
' in price between the contract rate and the market rate. On the other hand, 
what the plaintiff seems to claim according to the plaint is the difference on re- 
sale of goods in favour of the subsequent purchaser. Besides, the evidence of 
P. W. 1 also makes it clear that the plaintiff told P. W. 1 that the defendant took 
delivery of a part of the goods and that in regard to the balance he failed to take 
delivery and. that. he asked P. W. 1 to get the matter settled. P. W, 1°s efforts 
did not fructify in that direction. In the light of the circumstances I do not think 
there is much force in the contention of the learned Counsel for the respondent that 
the goods, did not pass or that the plaintiff was entitled to claim the difference 
hetween the market rate and the contract rate which is not the case in the present 
suit. If authority is required for the position that the vendor will not be entitled 
to resell the goods and claim the difference on resale without giving notice of re- 
sale to the purchaser who refused to take delivery. of the goods, it is enough to refer 
to the latest decision in Motilal Fhun Fhunia v. Moolchand', which has been referred 
to by the learned counsel for the petitioner. There are also numerous other deci- 
sions of this Court and other Courts to which my attention has been drawn by the 
learned Counsel for the petitioner. I do not think it necessary to refer to them 
at length on the question whether the property had passed to the vendee or not. 
Now on the facts in the present case I should think that the decision in Bhattes Patti 
Parthasarathi Gupta v. The Calcutia Glass and Silicats Works, (1936) Lid.?, would apply 
to the facts. In these circumstances I think the decision of the learned trial Judge 
canonot be upfeld and the same will have to be set aside. 


The petition is, therefore, allowed and the decree of the lower Court is set 
aside. e petitioner will be entitled to his costs. 
V.P.S. POE Petition allowed. 
‘ IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MnR. JusTicE PANGHAPAKESA AYYAR. 
Kaki Venkatappa .. Petitioner" 
i a U. 
Toppał Timmappa . 


-Practws—Lsavs io defend a small cause swit— When conditwnal leane may be gronied. 

The discretion of a Court to order the furnishing of security before giving leave to defend would 
be ated by various circumstances and the order of a Court passed in the exercise of such discre- 
tion should only be interfered with by the High Court if the discretion is proved to have been arbitra- 
rily and perversely exercised, and even if a Court had considered that there was a ‘ plausible defence ’ 
it might still t leave, in the circumtances, only on condition of furnishing security, and that 
by itself, would not amount to an arbitrary or perverse exercise of the discretion. 
~ Where the defendant shortly before the suit alienated some of his properties and at the time of 
peri! for leave to defend gave an undertrking that he would not alienate his remairing-properties 
and. the defence to the suit was a plausible one, j -E E g 


~- Held,. the Court hada discretion to order security and had exercised it judicially in so 
ordering. l 

|. Case-law reviewed. : ; 

. Petition under section'115 of Act V of 1908, praying that the High Court 
will be pleased to. revise the order of the Court of tke District Munsiff, Bellary, 
dated grd January, 1949, in I. A. No. 781 of 1949, in O. S. No. 347 1949. 
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+ K. Srinivasa Rao ior. Petitioner. 

T. V. Ranganatha Rao for Respondent. 

The Court delivered the following 

Jupomenr.—This is a petition to revise the order of the District Munsiff, 
Bellary, dated grd November, 1951, in I. A. No. 781 of 1949, in O. S. No. 347 of 
1949, granting the petitioner leave to defend, in a suit on a promissory. note, only 
on condition of his furnishing security of immovable he aed for Rs. 2,000 even 
though the learned District Munsiff had, in the course of the very same order, 
observed that he was convinced that the defendant had a prima facie case to contest 
the svit.. The defendant (petitioner) had admittedly alienated some of his proper- 
ties shortly before the suit. I have perused the entire records and heard the learned 
counsel on both sides. : 

Mr. K. Srinivasa Rao, for the petitioner, urged that the lower Court should 
have given unconditional leave to defend, in view of its own findings that the defen- 
dant had a prima facis case to contest the suit, and that, under the rulings in Periya 
Miyan Marakapar v. Subramania Iper1, Sundaram Chetitar v. Valliammal*, and Kesavan v. 
South Indian Bank, Lid.*, the Court has no discretion to refuse unconditional leave 
to defend in a case where it comes to the conclusion that there is a triable issue in 
the case, as tte lower Court did. Mr. Ranganatha Rao, for the plaintjf-responr- 
dent urged that two of the Bench rulings relied on by the learned counse] for the 
petitioner, namely, Sundaram Chettiar v. Valliammal’ and Kesavan v. South India Bank, 
Lid.*, relate to leave on the Original Side, where the rules regarding this matter 
are quite different and unconnected with the rules in’the Civil Procedure Code. 
A Bench of this Court, to which I was a party, has also held recently that the rules 
ef tke Original Side are independent rules, having nothing to do with the rules 
in the Civil Procedure Code. But tke ruling in Periya Miyan Marakayar v. Subra- 
mania Iyer, relates to Order 37, Civil Procedure Code and not to the rules of the 
Original Side. To this Mr. Ranganatha Rao’s answer is that there is a ruling by. 
Varadachariar, J., in Gopala Rao v. Subba Rao‘, where the learned Judge discusses 
the ruling in Periya Miyan Marakayar v. Subramania Iper1, carefully, and comes 
to the conclusion that even under that ruling the discretion of a Court to order 
the furnishing of security before giving leave to defend wovld be regulated by 
various circumstances in the particular case, and that the order of a Court passed 
on the exercise of that discretion should only be interfered with by the High Court 
if the discretion is proved to have been arbitrarily or perversely exercised, and 
that even ifa Court had considered that there was ‘“‘a plausible defence ” it might 
still grant leave, in the circumstances, only on condition of furnishing security, 
and that, by itself} would not amount to any arbitrary or perverse exercise of the 
discretion. Of course, the decision of Varadachariar, J., is only hy a single Judge, 
as against the decision of the Bench in Periya Miyan Marayakar v. Subramania Iyer}, 
relied on by Mr. Srinivasa Rao as contended by him. Still, the fact remains that 
the Bench decision was fully considered by that very eminent Judge and that 
Fe came to the above conclusion, which is one to which in my opinion, any Judge 
will come to one grounds of justice and equity. In this case, the petitioner had also 
alienated some of bis properties, unlike in the case in Periya Miyan Marakayar v. 
Subramana Iyer!. I am satisfied that, where the learned District Munsiff observed that 
he was convinced that the defendant (petitioner) had a prima facie case to contest 
the suit, he meant only that he had a “ plausible case ” the phrase used by Vara- 
dachariar, J., in Gopala Rao v. Subba Rao*, and not that he had a good case, much less 
a fool-proof case. <A reading of the petitioner’s defence will also show that that is 
all he had—just a plausible case and nothing more. Besides, the case has now 
gone many stages further from the stage when leave to defend unconditionally 
was refused by the lower Court. The petitioner failed to furnish the security 
ordered, and an ex parts decree was passed against him on 11th November, 1949, 
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This petition has only been filed by him in this Court on gist January, 1950, when 
his petition for unconditional leave had heen washed out for all practi urposes 
and when the real substantial remedy of the petitioner, if he really had. a good 
case, was to apply under Order 37, rule 4, Civil Procedure Code (no such provision 
exists in the Ori Side rules) which provides for setting aside decrees already 
. Of course, merely as a matter of law, I cannot say that the petitioner 
no right to file a petition like this, It is well known that even after a final decree 
has been passed, in pursuance of a preliminary decree, an appeal against the 
preliminary decree, if within time, can be filed, and if the appellant succeeds 
therein, the final decree will automatically fall, like a branch after the trunk has 
been cut. But all this is mere abstract speculation for our purposes. In the present 
case, not only had the Court a discretion to order security and exercised it judiciously, 
but the petitioner himself admittedly gave an undertaking in the lower Court 
not to alienate his remaining properties. Mr. Srinivasa Rao’s contention that 
that undertaking would do and that an order for security was uncalled for, is not 
convincing. Bona fide purchasers for value without notice—and they will crop 
up in no time in present day conditions—will not be bound by any such under- 
taking, of which they are ignorant. So, a security will be of far greater value to a 
plaintiff than an undertaking of the above nature. 


` In the end, therefore, this petition deserves to be, and is hereby dismissed, 

but without costs, as it was obviously filed relying on the Bench ruling in Periaya 

Miyan Marakayar v. Subramania Atyar!, which cannot be said to have been overruled, 

though it has been interpreted in what I consider to be the only reasonable way 

by a single Judge, Varadachariar, J., in the later ruling in Gopala Rao v. Subba Rao*, 
V.P.S. ` a s ` Petition dismissedg 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mkr. Justiag PANOHAPAKESA AYYAR. 
Krishna Pillai .. Appellant* 


0. 
Thekke Valia Veetil Parukutti Ammal .. Respondent. 

Partition Act (IV of 1893), section 4—“‘Dwalling kouse FAEN lo an undivided family ""—“ Member 

ths family ”— Meani isisrs inheriting from ther mother ltving in rat a AR lo 
foi bad of E a is a mother’s sister's son, {f cam fesist application wader section 4—Practico— Recitals 
in Judgmenis—Preswmption of correctness. l 
` The phrase ‘‘dwelling house belonging to an undivided family ” in section 4 of the Partition 
Act should be-construed liberally and in a comprehensive way and should not be confined to the 
dwelling house of a Joint Hindu family ; but should include a house where a group of persons related 
blood live and it is not necessary that they should be descendants from a common ancestor. 
ce where sisters have inherited a dwelling house from thet mother and are living in it, it 
would be a ‘‘dwelling house belonging to an undivided family ” even though they are not members 
of a joint Hindu and section 4 of the Act will ly. iLiad adr caps a ho and 
mich ciniecs by waiters aister’s son who baa never lived ithe ing house at any time as 2 mem- 
ber of the family, cannot be considered to be a member of the same family, let alone, the same un- 
divided family so as to resist the application of section 4 to him on the ground that he Is also a mem- 
ber of the family. 

Though there may be some exceptional cases, of proved accidental slips and statements in Judg- 
ments, where a challenge is pomible, in the absence of conclusive proof of such erroneous statements 
creeping in j gy Sede hank ae visi judgment, of a judicial officer must be taken to be correct 
TE the cts said to have been’ tted or conceded before him. 


Appeal against the decree of the District Court, South Malabar, in A. S. No. 
108 of 1947, preferred against the decree of the District Munsiff’s Court, Calicut, 
in T/A. No. Gon7 of 190 in ©: S. No. agg of T043. 


S. Venkatachala Sastri for Appellant. 
Alladi Krishnaswami Aizar and D. H. Nambudripad for Respondent. 
gs 
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,. The Court delivered the following . 

. Jupcment.—This second epee raises an important and interesting point 
of law regarding the meaning bearing of section 4 of the Partition Act. The 
facts are briefly these. 

The appellant, Krishna Pillai, is the mother’s sister’s son of the first defendant 
Parukutty of Nagaram Amsom, Kozhikode taluk. Parukutty Ammal 
and her sister, Thangammal, were living in the suit house, as tenants-in-common 
having inherited it from their mother, and had not divided it. On 29th August, 
1940, Krishna Pillai, bought the half share of Thangammal in that house and 
obtained a decree for partition of his half share. ‘Parukutty filed an application 
under section 4 of the Partition Act to buy out Krishna Pillai’s share. Krishna 
Pillai contended that the house in question did .not belong to “an undivided 
family,” as Parukutty and Thangammal were sisters in a Mitakshara family, and 
so would belong to different families, and not to one joint family or coparcenary, 
and that he himself, though an alienee, was ‘‘ a-member of the family” and could 
not be deemed to be “not a member of the family,” under section 4, and that 
an order under section 4, giving the right to Parukutty to buy out his share and 
giving him no right to buy out Parukutty’s share would be uayust and inequitable. 
The principal District Munsiff of Calicut, by his order dated 28th November, 1946, 
in-I. A. No. 6057 of 1946, in O. S. No. 493 of 1943, the application put in by Paru- 
kutty under section 4, held that Parukutty was entitled to the benefit conferred 
by section 4, and overruled all the objections of Krishna Pillai. Krishna Pillai 
took the matter in appeal. The District Judge of South Malabar, who heard the 
appeal, confirmed the order of the District Munsiff by his judgment and decree 
dated 2gth September, 1947, in A. S. No. 108 of 1947, bali amied the appeal 
with costs. Hence this second appeal by Krishna Pillai. 


I have perused the records and beard the learned counsel on both sides 
Mr. Venkatachala Sastri, for the appellant, raised the same three contentions be- 
fore me. He stated that it was wrong to hold Parukutty and Thangammal, 
sisters in a Hindu Mitakshara family owning the house in common, to belong to 
“an undivided family” as they could never be deemed members of the same 
joint Hindu family, But there are many rulings holding that the phrase “ dwelling 
house belonging to an undivided family ” in section 4 should be construed in a 
liberal and rehensive way and should not be confined to the dwelling house of 
a joint Hindu family but should include a house where a group of persons related 
by blood live, and that if is not necessary that they should be descendants from a 
common ancestor, or that they should constantly reside in the dweling house, or 
that they should be joint in mess, and that the fact that the dwelling house has 
heen blown down, either by wind or in war, will not make it any the less a dwelling 
house of an undivided family so long as the members have not abandoned it or at 
any rate given up the idea of using it as such. It is enough to quote the rulings in _ 
Sivaramayya v. Kapa Venkatasubbamma1, Sultan Begam v. Debi Prasad*, Balvalal Tinart v. 
Hullah Mullah? and Nilkamal v. Kamakshava Charan‘, where several other rulings 
also have been referred to and discussed. It is clear, in the light of these rulings, 
that the house in question was rightly considered by both the Courts below to 
“a dwelling house belonging to an undivided family ”, even though Parukutty 
and ] were, undoubtedly, not members of a Hindu joint family. ‘These 
two were closely related by blood and were living in the same house. Such sis- 
ters, even in a Mitakshara family, will'be termed by all people as ‘‘ members of 
the same family” though not of the same joint Hindu family, and when these 
sisters have been living for years.and years in that undivided house, inherited by 
them from their mother, it is obvious that section 4 will apply. 

The next contention of Mr. Venkatachala Sastry wsas that the appellant. 
Krishna Pillai, could not be termed to be a_person who was “not a member of 
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the family ”, as he was the mother’s sister’s son of Parukutty, the first defendant, 
and as, by virtue of his purchase, the undivided house in question belonged to him 
also along-with Parukutty. I cannot agree. The ruling in Shafian Begam v. Mt. 
Kifiaio’ was relied on by Mr. Venkatachala Sastry, and it was urged that when 
a Muslim widow was held to be ‘‘ a member of the family ” regarding her first hus- 
band’s family after she had remarried, a mother’s sister’s son, like Krishna Pillai, 
would also be “a member of the family ”. l That ruling will not, in my opinion, 
apply to this case. There, the widow was living for years and years in that house 
and continued to live there even after remarriage, with her son and two daughters 
hy her first husband. No doubt, her second husband also joined her there, as 
a second wife may join a Hindu living in his deceased first wife’s house with his 
son and daughters by her.» So she was considered to be “a member of the family ” 
regarding her first husband’s family, and she was undoubtedly a member of his 
family, namely, his wife—widow, and continued to live in the same dwelling house 
even after his death., Here, Krishna Pillai, a mother’s sister’s son of Parukutty, 
was never a member of her family, and never lived in this dwelling house. No 
sane man or woman would have considered him and Parukutty to be members 
of the same family let alone the sams undtoded family. It is tal clear that 
Krishna Pillai neyer lived in this dwelling house along with Parukutty asa 
member of an undivided family. The lower appellate Court has, in paragraph 1 
of its judgment, stated as below: 

_ “It is also not disputed that the first respondent has been residing in the dwelling house and 
that the appellant has been residing elsewhere ”. 
This recital in the lower appellate Court’s judgment has been challenged before 
me by Mr. Venkatachala Say as incorrect. Sri Alladi Krishnaswami Aiyar, 
on the other side,- rightly urged that a recital in the judgment of a judicial officer, 
like a District Judge, cannot be challenged as incorrect and must be taken to be 
correct in all events and circumstances, there being an absolute and irrebutiable pre- 
sumption to that effect. There is no need to discuss that extreme position here. 
It may be that there may be some exceptional cases, of proved accidental slips and 
statements in judgments, where a challenge is possible. But, in the absence of 
conclusive po of such erroneous statements creeping in judgments, by affidavits of 
vakils an ies, I am of opinion that the recitals in a judgment of a judicial officer 
must be to be correct as regards the facts said to have been admitted or con- 
ceded before him. To hold otherwise will be to prolong the hearing of cases and 
to drag judicial officers into unn , vexatious and, undignified controversies. 
So I take the above recital by the leae District aaee ahi udarni to be correct, 
all the more readily because Krishna Pillai never stepped into the box and spoke 
to his living in the dwelling house at any time. Nor did he even file an vit 
about any such living there, thus confirming the correctness of the recital in the 
learned District Judge’s judgment. _ 

Now the question remains whether a man like Krishna Pillai, a mere mother’s 
sister’s son, can, by purchasing a share in the dwelling house from a member of 
the undivided family enjoying the dwelling house in common with other members, 
resist the application of section 4 to him on the ground that he is “ also a member of 
the family ’?, especially when he never lived in the dwelling house himself at any 
time as a member of the family. I am of opinion that he cannot. The case may 
be slightly different where such a relative has been living in the dwelling house 
for years as a member of the undivided family and has been treated as nich even 
though he js not a close relative, like a foster son brought up in the family, or an 
abhi fra. Of. course, the term “family ”?” has been variously’ interpreted in 
various countries. In land it will not include even the father and the mother 
of a person, and that is interpretation also, for most purposes, in the Madras 
Travelling Allowance Rules.. In India, in many places, even distant cousins may 
form members of the “ family ” when they are living in the undivided joint family 
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house and are enjoying the properties in common. But nowhere, to my knowledge, 
has a man like Krishna Pillai, a mother’s sister’s son who never lived in the dwelling 
house for any time as a member of the family and has never been treated as a member 
of the family, been considered to he “a member of the family ” simply because 
he is a distant relative and has subsequently bought the share of a member of the 
family. If Mr. Venkatachala Sastry’s interpretation of section 4 is correct, even 
cousins in the 50th degree.may purchase a share in an undivided house and resist 
the application of section 4 and prevent the object of section 4, viz., to ensure tkat 
other members owning shares in the dwelling house belonging to the undivided 
family and living there for years should have their privacy and peace of mind 
ensured without strangers and outsiders, like this individua}, thrusting themselves 
into their midst. It was urged that Krishna Pillai was a relative, and not.an utter 
stranger, but the word “‘ stranger”’ has been used by Venkatasubba Rao, J., and, 
others, in the judgments relied on by Mr. Venkatachala Sastry, only in the sense 
that they are not members of the family, within the meaning of section 4, and 
not in the sense that they belong to a totally different caste or sect or country. 


The last contention was that it will be inequitable, and will be illegal discrimi- 
nation, to enable Parukutty to buy the share of Krishna Pillai at a valugtion by 
the Court and deny the same right to Krishna Pillai to buy the share of Parukutty 
at a valuation by the Gourt. I cannot agree. Any discrimination the law allows 
cannot be illegal or unjust or inequitable, and must be taken to be legal, just and 
equitable. Nor will this come under the term “ discrimination ” discountenanced 
by the Constitution of India. There are certain classes and institutions like temples, 
trusts, charities, orphans, infants, lunatics and family members, which are given 
special privileges and protection under the law by enacting provisions for their benefit, 
as it is considered to be in the interests of the country to do so. Such provisions 
cannot in my opinion, be termed discriminatory or unjust or inequitable, and 
no Court bas got the right to hold them to be void or unenforceable because they 
amount to giving, in fact,.some ‘‘ discrimination.’’ Courts, which can never 
represent the will of the people to the same extent as the Legislature elected by the 
people, will never interfere with’ the will of the Legislature and the provisions of 
Acts passed by it unless they are proved to. be ultra vires the Constitution, which 
is mot the case here. 

All the contentions of the appellant have failed. This second appeal deserves 
to be and is hereby dismissed with costs. : 

(Leave refused). i Ri 5 l 

V.S. l — Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mnr. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice Soma- 

R. G. N. Price, Official Liquidator, Andhra Paper Mills Co., Ltd., 
(in Liquidation) as 
U. i : 
The State of Madras ' ag Respondent, 
Indian Companies Act (VII of 1913), section 1979 (1)—-Application by os leh leave to file a swit 
—Considerations to be taken ialo account by Cour+—WNotice to oppesite pariy—tf necessary. 
Section 179 (1) of the’ Indian Companies \Act is intended to prevent frivolous and - 


litigation by an Official Liguidator. But the Court when approached by the Official Liquidator 
for sanction to institute a suit cannot decide on the meritt of the case. * i ; 

Hy comer under section 179 is nota mere formality there is nothing improper in the liquida- 
tor, if he fide believed that there was a fair“claim which he could put forward on behalf of the 
Company makes every preparation for the institution of the suit as issuing notice ‘and pr k 
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‘the plaint, before applying for sanction. There is no reason why the Liquidator sbould first obtain 
sanction and then prepare his case. : - 
There is no justification for the issue of a notice of an application under section 179 of the Act to 
the defendant in the proposed suit; such an application is ane between the liquidator and the Court. 
Itis unreasonable that the party against whom a suit is prepared to be filed should be given .an 
opportunity to oppose an application by the Liquidator to file a suit. 

On appeal from the order of Mack, J., dated 18th April, 1950,.passed in the 
exercise of the Ordinary Original Civil Jurisdiction of the High Court in Appli- 
cation No. 313 of 1950 in O. P. No. 235 of 1947. | la 

Messrs. Short Bams @ Co. 'for Appellant. 

The State Counsel (John and Row), for Respondent. l 

The Judgment of the Court was delivered by - 


Ths Chief Fustice.—It is very unfortunate that the learned Judge should have 
embarked on considerations which, in our opinion, are not germane to the di 
of the application made hy the Official Liquidator under section 179 (1) of the 
Indian Companies Act for leave to file a sut. We agree with the learned Judge 
that the said provisions in the Indian Companies Act was intended to prevent 
frivolous and wasteful litigation by an Official Liquidator. At the same time, itis 
obvious that the Court, when approached by the Official Liquidator for sanction 
to institute a suit cannot decide on the merits of the case. No doubt in one part 
of the judgment, the learned Judge definitely refrained from dealing with the strict 
legal merits of the claim, but later on he expressed a definite opinion that he should 
not allow the suit to be filed to recover a large sum of interest on the basis of section 55 
of the Transfer of Property Act in the absence of a specific agreement to pay interest. 
It looks as though the learned Judge was much influenced by what he apparently 
considered to be improper on the part of the Official Liquidator, namely, to have 
issued suit notices and prepared a plaint and thereafter filed an application for 
sanction to institute the suit. While we agree with him that leave of the Court 
under section 179 is not a mere formality, we cannot see anything improper in 
the Official Liquidator, if he bona fide believed that there was a fair claim which 
he could put forward on behalf of the an an making every preparation for the 
institution of the suit, We do not see why the Official Liquidator should first 
apply and obtain the sanction of the Court and thereafter begin to prepare his 
case. We do not think that the Liquidator demurred in any way to what is un- 
doubtedly proper, namely, that the spaced sada TA should rest on a liquidation 
Court in the matter of embarking on litigation on behalf of the company. ` 


We see no justification for issuing notice to the Province of Madras, the defen- 
dant in the proposed suit. In our opinion section 179 does not contemplate a 
formal application which has,to be decided after notice to the opposite party. An 
application under that section is strictly between the Official Liquidator and the 
Court. It appears to us to be unreasonable that the party against whom a suit 
is proposed to be filed should be given an opportunity to oppose an application 
by, the Official Liquidator to institute the suit. i 

We have no hesitation in holding that ganction should be accorded to the 
Official Liquidator to institute the pro Isuit. We do not understand what 
the learned Judge meant when he said that he would not allow the suit to be filed 
solely on the basis of section 55 of the Transfer of Property Act. That section, 
among other things, declares that in the absence of a contract to the contrary, 
the seller is entitled, where the ownership of the property has passed to the buyer, 
before payment of the whole of the purchase money, to a charge upon the property 
in the hands of the buyer for the amount of the purchase money or any part thereof 
remaining unpaid and for interest on such amount or part from the date on which 
possession has been delivered. We are not now concerned with what defence 
the Province may have to,the claim for interest. But the provision in section 55 
to which we have referred certainly shows that the claim put forward by the Off - 
cial Liquidator cannot be frivolous or vexatious. 
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We therefore allow the appeal and set aside the order of the learned Judge 
issing the appellant’s application. We give sanction to the Official Liquida- 

tor to institute the proposed suit. There will be no order as to costs; but the 

Official Liquidator will get his costs of the appeal from the funds of the company. 


V. P. S. earner Appeal allowed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justia SATYANARAYANA RAO AND Mr. Jusmice ‘BASHEER 
AHMED SAYEED. 


M. S. Sheriff and another .. Petttioners* 
U. 

M. Govindan and another .. Respondents. 

Constitution of India, (1950), Articles 194 and 972 and Criminal Procedures Code (V-of 1898), sections 
198 axd 476-B—High Court directing prosecution under section 193 of ths Penal Code—No automatic right 
appeal te the Suprema Court. 

The ion ‘the Court to which ordinarily lie’ in section 195 (3) of the Criminal 
Procedure has reference to a higher to which an unrestricted right of a gai 


criminal matters. So, where the High Gourt orders the prosecution of two Sub-Inspectors for an 
offence under section 19 rye ei tie a gla ie Syed ak 
c 


Cor une Ron Ay B of the Criminal Procedure Code against the order. right of appeal in 
Criminal matters to the Supreme Court is exclusively governed by Article 194 of the Constitution. 

[On the it was held that there was no question of public or private i ce and not 
even a question of law involved and leave was refused against the order of the Court. But it 


was certified that this order involved a substantial question of law as to the interpretation of 
Articles 194 (1) and 972 of the Constitution. ] 

Case-law reviewed. 

Petitions praying that in the circumstances stated therein the High Court 
will be pleased to grant leave to the petitioners herein to ap to the Supreme 
Court of India under Articles 132 (1) and 134 (1) (c) of the Constitution of India 
against the order of Satyanarayana Rao and eer Ahmed Sayeed, JJ., in Orb 
M.P. Nos. 1703 of 1950 and 1705 of 1950, dated gth March, 1951 and the filing of 
the complaint by the High Court and numbered as C. C. No. 2577 of 1951, Court 
of the Chief Presidency Magistrate; Egmore, Madras, against the petitioners for 
an offence under section 193, Indian Penal Code. 

V. L. Ethirqj and R. Ganapathi Atyar for Petitioners. 

A. Ramachandran of Row and Reddy for Respondents. 

The Order of the Court was pronounced by 


Satyanarayana Rao, 7.—These two applications were filed under Articles 192 (1 
and 134 (1) (c) of the Constitution of India for leave to appeal to the cian 
Court against the orders of the Court in CrL M. P. Nos. 1703 and 1705 of 1950 
par aaa ea of the present applicants uhder section 193, Indian Penal 
Code. were two applications Crl. M. P. Nos. 2461 and 2462 of 1949 filed 
under section 491, Criminel Procedure Code, requesting this Court to issue direc- 
tions in the nature of habeas corpus for the release of the petitioners therein. The 
complaint by those petitioners Govindan and Damodaraswami was that they. were 
kept in illegal custody in B-2 and B-1-police stations of Coimbatore by the Sub- 
Inspectors of Police of the respective stations and that they should be released. 
In those applications, the sub-Inspectors who are the present applicants for leave 
to appeal to the Supreme Court filed affidavits denying the custody of those per- 
sons, There was an elaborate enquiry into the question whether or not Govindan 
and: Damodaraswami were in the custody of the Sub- tors of Police and in 
our j ent dated 28th April, 1950, we found, after detailed examination of 
the evidence adduced on both sides, that the allegations in the counter affidavits 
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filed by the Sub-Inspectors of Police were false and that Govindan and Damodara- 
swami were both in their custody on the material date. The petitions however 
were’ dismissed for other reasons. Govindan and Dam i thereafter 
moved this Court to direct the prosecution of the Sub-Inspectors of Police for an 
offence under section 193, Indian Penal Code. Those petitions were heard hy us 
after notice to the Sub-Inspectors of Police to show cause why a prosecution should 
not be launched and by our order dated gth March, 1951, we directed the prosecu- 
tion of the Sub-Inspectors of Police under section 193, Indian Penal Code. These 
applications for leave are against the order directing the prosecution of the Sub- 
eee of Police. Thougk in the applications now filed Articles 192 and 134 
of the Constitution of India were relied on, the arguments before us were confined 
to Article 134 (1) (c) of the Constitution of India and section 476-B, Criminal 
Procedure Code, . i à 

Mr. Ethiraj, learned counsel for the applicants raised a very novel and 
jnteresting question the decision of which depends upon the proper construction 
of section 476-B, Criminal Procedure Code and the arguments before us turned 
mostly on the construction of that section. The contention shortly stated is that 
under section 476-B the applicants are entitled as a matter of right to appeal 
to the Supreme Court without the leave of this Gourt under Article 134 (1) (¢) 
of the Constitution, because ttis Court is subordinate to the Supreme Court 
within the meaning of section 195 (3), Criminal Procedure Code. ‘That sub-section 
is as follows : : 

‘*For the purposes of this section, a Court shall be deemed to be subordinate to the Court to 
which ap ordinarily lie from the appealable decrecs or sentences of such former Court, or in the 
case of a Civil Court from whose decrees se dimer ordinarily lies to the principal Court having ordi- 
nary original civil jurisdiction within the 1 its of whose jurisdiction such civil Court is situate ; 

i that (a) where a lie to more than one Court, the appellate Court of inferior jurisdic- 
tion shal] be the Court to which such Court shall be deemed to be subordinate, and (5) wheie appeals 
lie to a civil and also to a revenue Court, such Court shall be deemed to be subordinate to the civil 
or revenue Court according to the nature of the case or proceeding in connection with which the 
offence is alleged to have been committed ’’. 

The argument is that in view of Article 134 of the Constitution the Supreme 
‘Court must be treated as: Court to which appeals ordinarily lie from the appealable 
sentences of this Court and therefore this Court must be deemed to be subordinate 
to the Supreme Court. Under Article 134 (1) of the Constitution, an appeal 
lies to the Supreme Court: : l a 

“ From any ju t, final order or sentence in a criminal proceeding of a High Court in the 
territory of India if the High Court—(e) has on appeal reversed an dani acquittal of an accused 

n and sentenced him to death; or - i 


(b) has withdrawn for trial before itself any case from any Court subordinate to its authority 
and has in such trial convicted the accused person and sentenced him to death ; or 


(c) certifies that the case is a fit one for appeal to the Supreme Court.” 


Before the Constitution came into force, the Privy Council was not a Court 
of ap in criminal matters against the decisions of the High Court and under 
the Government of India -Act, 1935, if the case involved a substantial question 
of law, whether it was a civil or a criminal case, as to tre interpretation of the 
Government of India Act, or any order in Gouncil made thereunder,- an appeal 
lay to the Federal Court if the High Court certified-to that effect. Appeals to the 
Privy Council in criminal matters were entertained only witk the special leave 
of the Judicial Committee and that jurisdiction was exercised on the principles 
enunciated in the well known In re Diles case1, and the other decisions of the 
Judicial Committee following it. A restricted and a very limited right of appeal 
therefore was recognised under section 205 of the Government of India Act. Under 
the present Constitution, Article 132 takes the place of section 205 of the Govern- 
stg of India eo 9355 rr is made clear by that Article thatit applies to civil 
and criminal. and even o proceedings. The requirement regarding tke 
certificate by the High Court is retained. Article 133 deals with the appellate 





1. (1887) 12 A.C.-459-— 


T 


IT] SHERIFF v. GOVINDAN (Salyanarayana Rao, j.). 503 


jurisdiction of the Supreme Court in appeals fromthe High Court in regard to 
civil matters. - Article-134-which relates to- criminal matters,-it will be observed, 
enlarges tre right-of appeal.and extends it to-three matters enumerated in sub- 
clause (1) of that-Artcle. -Otherwise the decision of the High Court in a criminal 
proceeding is final, The provision under Article 134 creating a right of appeal 
restricted and hmited though it be was enough, it was argued by learned counsel 
for the applicants, to constitute the Supreme Court a Court to which appeals 
ordinarily ie from the appealable sentences of the High Court so as to make this 
Court a Court subordinte to the Supreme Court in criminal matters. Can it be 
said that by the fact that in a limited class of cases an appeal lies to the Supreme 
Court, that Court is thereby constituted a Court to which appeals ‘ ordinarily 
lie” from .the decisions of this Court in criminal matters? lt must be observed 
that under that Article, there is no right of appeal as a matter of cqurge except in 
the two cases enumerated in clauses (a) and (b) of sub-clause (1). 


What then is the meaning to be given to the expression “‘ appeals ordinarily 
lie”? occurring in sub-section (3) of section 195, Criminal Procedure Code? The 
expression 13 used with reference to civil as well as criminal matters and in order to 
appreciate the import of that expression, it may be useful to bear in mind tre 
scheme of appeals and the gradation of Courts provided by the Civil and~Criminal 
Procedure Godes. In civil matters the right of ap against decrees passed by 
any Court exercising original jurisdiction is conf by secuon 96, Civil Procedure 
Code, and the forum to which the appeals lie is also indicated ın the section as the 
Court autborised, to bear appeals from the decisions of such-Court. This autho- 
risation is to be found in the Civil Courts Acts of the various States. In Madras, 
for example, under section 13 of the Madras Civil Courts Act (III of 1873), regular 
or special appeals shall when such appeals are allowed by law lie from the decrees 
and orders of a District Court to the High Court and from the decrees and orders 
of Subordinate Judges and District Munsiffs to the District Court except when the 
value of the subject-matter of the suit exceeds Rs. 5,000. Power is reserved to 
invest ths Subordinate Judge’s Courts also witt appellate Jurisdiction against the 
decisions of the District Munsiffs so that we have the District Munsiff’s Court 
above it, the Subordinate Judge’s Court and higher still, the District Court and 
thereafter the High Court. Sections 404, 407, 408, 409 and 410, etc., Criminal 
Procedure Code, provide for appeals from the sentences and orders of an inferior 
Court to a superior Court and the Courts also are indicated. The gradation of the 
Courts is complete. In matters in which an appeal is allowed by law, an appeal 
lies both under the Civil Procedure Code and the Criminal Procedure Code as a 
-matter of right without any restriction such as a certificate or leave of the Court 
from whose decisions an appeal is sought to be preferred or that of the ‘appellate 
‘Court. The expression, therefore, in section 195 (3), Criminal Procedure Code, 
“the Court to whicb appeals ordinarily lie ” must necessarily have reference to a 

igher Court to which an unrestricted right of appeal against the decisions of an 
inferior Court is provided. In re Anand Ramachandra Lotlikar1, followed in Boddu 
Ramayya v. Chitturi Surayya*, the expression “ordinarily. lie’? was construed as 
having reference to refer to a tribunal to which a majority of the appeals are presented, 
i.e., the Court to which the appeals in the usual course will lie as a matter of right. 
If ths superior Court is not entitled to entertain appeals as of right from the inferior 
Court but the right of appeal is limited to a particular class of cases and the right 
of appeal is hedged in by conditions, it is difficult to hold that by such limited juris- 
‘diction, ths. relationship between the superior Court and ihe inferior Court, is 
one of subordination. Merely because of the restricted and limited right of appeal 
to ihe Supreme Court unden Article 134 (1) of the Constitution, it eannot be said 
that the Supreme Court is a Court of criminal appeal against the decisions of this 
‘Court jn criminal matters. . As observed by Fazl Ali, L „in Pritam Singh y. The State?, 
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Article 134 constitutes the Supreme Court a Court of criminal appeal in a limited. 
class of cases only and clearly implies that no appeal lies to ıt as a matter of course 
or right except in cases specified therein and at page 456 it was pointed out by the 
same learned Judge that the Supreme Court was not an ordinary Court of criminal | 
appeal (italics are ours). To the same effect is the view of Gajendragadkar, J., 
in King v. Emperor, where also the learned Judge points out that the Supreme Court 
was not constituted a Court of criminal appeal under Article 134, notwithstanding 
the limited jurisdiction conferred hy that Article on the Supreme Court to enter- 
tain appeals in certain matters. 

Learned counsel for the applicants invited our attention to some decisions of 
this Court and other Courts as throwing light on the interpretation of sub-section. 
(3) of section 195, Criminal Procedure Code, in Muntsam: Mudaliar v. Rajaratnam 
Pillai?, which had to deal with old section 195 (6) and (7), Criminal Procedure 
Code, it was held that a Division Bench ofthe appellate side of the High Court 
could entertain appeals from a dcecision of a single Judge sitting on the Original 
Side of the High Court and that a single Judge to that extent was subordinate to 
the Division Bench as appeals would ordinarily lie from a single Judge on the Origi- 
nal Side to the Division Bench of the appellate side of the High Court. Coutts 
Trotter, J., was careful enough to observe at page 935 that by this subordination 
it was not meant to hold that a single Judge was subordinate to a Division Bench 
in any other sense and for the purpose-of any other section or any other Act. It 
was restricted only to matters falling under section 195. Under clause 15 of the 
Letters Patent, an appeal ordinarily lies from a judgment of the single Judge to 
the Division Bench. The decision therefore is ¢orrect, if we May say so with. 
“respect, in holding that appeals ‘would ordinarily lie from a single J udge to a Divi- 
sion Bench in those circumstancé®: In Kalyanji v. Ramdesn 3 all that wads 
decided was that an appeal.against an order of a Judge of the Presidency Small 

uses Court, Madras, directing prosecuticn.under section 476, Criminal Proce- 
dure Code, for offences under sections 193 and 196, Indian Penal Code, lies to 
the appellate side of the High’ Court and not to the Full Bench of the Small Cause 
Court under section 38 of the Presidency Small Cause Courts Act and that is for 
the simple reason that the right cohferred by section 38 of the Act to direct a new 
rial was not in the nature of an appeal. ‘There is a decision of a single Ju 
of the Allahabad High Court in -Amanul Hug v. Girdhar Gopal‘, in: which it was held 
that even if the decree was appealable to a limited extent, as when dn appeal lies. 
to a District Judge against the decision of a Collector, the casé would come’ within. 
the ambit of section’ 195° (3)., The question was not’ examined on- principle and 
there is no discussion of the point in the case and it is therefore difficult.to accept 
the decision as laying down the law correctly. But.the question seems to be covered 
by proviso (b) to section 194 (3), Criminal Procedure Gode, which contemplates. 
‘appeals against decrees partly to a Civil’ Court and partly to a Revenue Court. 
If appeals lie to a Civil Court and also to a Revenue Court, it is provided that suct 
Courts shall be subordinate to tre Civil or Revenue Court according to the nature 
of the case or proceeding in connection with which the offence is alleged to have 
been committed. In the ‘case cited above the appeals under the Agra Tenancy 
‘Act lay to the District Court as well as to the Collector.. In certain matters, the 
‘appeals had to be filed before the Collector while in othérs'they had to be filed in 
tke District Court. The ‘decision therefore may be treated as covered by the ‘pro- 
viso (b) to section 195 (3), Criminal Procedure Code. That does not however 
‘support the contention of the applicants. Unless there is a clear ‘indication in 
the Constitution to alter the law as it stood before and to constitute the Supreme 
Court a Court of criminal jurisdiction’ to which appeals would ordinarily lie from. 
decisions of the High Court, it should not be, in out opinion, presumed that by 
the existence of a right of appeal. in a limited class of cases, it is converted into`a 
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ourt of criminal appeal. The contention, therefore of Mr. Ethiraj that his clients 
e entitled to an automatic, right of appeal under section 476-B, Criminal Proce- 
tre Code, in our opinion cannot be accepted. 

There is another aspect of the matter which disentitles the applicants from 
aiming an automatic nght of appeal under section 476-B, Criminal Procedure 
ade. Assuming that the contention of the applicants is correct, ın view of the 
caguage of Article 372 of the Constitution, the right of appeal if any, under sec- 
m 476-B, Criminal Procedure Code, must yield to the restricted right of appeal 
ader Article 134 as all the law in force in the territory of India immediately before 
= commencement of the Constitution are to continue to be in force but subject 

the other provisions of the Constitution., The right of appeal therefore under i 
‘ticle 134 overrides the right, ifany, under section 476-B, Criminal Procedure Code,” 
The only other alternative contention is that leave should be granted under 
ticle 134 (1) (c) of the Constitution and that we should certify the case to be a 
one for appeal to the Supreme Court. The expression that “ tho case is a fit 
for appeal” occurs also in clause (c) of Articie 133 (1) and occurred also in 
‘tion 109 (c), Civil Procedure Code. The meaning ot the expression was consi- 
red by the Judicial Committee under section 109 (c), Civil Procedure Code and 
io by the High Courts and the principle laid down in order to determine whether 
zase is a fit one for appeal to the superior Court or not is that it should raise some 
estion of law of public or private importance, irrespective of the money valua- 
n and it is not even enougk that it raises a question of law. The decison may 
important because it governs numerous other cases or,{here may be other suita 
which similar questions are raised and it is only in such exceptional circumstances. 
at a certificate should issue that the case is a fit one for appeal. Under Article 1 36 
e Supreme Court has got.very wide power of granting special leave to. appeal 
m any judgment, decree, determination, sentence or order in any cause or’ p- 
itter passed or made by. any Court or tribunal in the territory of India. It is 
t restricted to High Courts and the power of the Supreme Court to grant special 
«ve is unlimited. The principles on which the Federal Court would exercise 
jurisdiction in granting special leave have been elaborately considered by 
ahajan, J., in Kagil Den Singh v. The King’ and by Fazl Ali, J., in Pritam Stngk 
Ihe State*.. In the latter case it is stated by the learned Judge at page 459: 
“ Generally speaking this Court will not t special leave unless it is shuwn that exceptional 


l special circumstances exist, that substantial and grave injustice has been done and that the care 
juestion presents features of sufficient gravity to warrant a review of the decinon appealed 
ainst ” 


te decision of Mahajan, J., referred to above was also cited. Of course, the 
preme Court, as observed by Fazl Ali, J., is not bound to follow the principles 
d down by the Judicial Committee too rigidly; but the principle on which 
* Supreme Court would act under Article 136 is as stated above. 

We have adverted to Article 136 and its interpretation by tke Supreme Court 
‘the reason that in construing Article 134 (1) (e) it will not be correct to assume 
at the principles governing the grant of a certificate under Article 134 (1) a 
d the granting of dire leave by the Supreme Court under Article 136 are 
ne. In sorme of the decisions, if we may say so with respect, this distinction 
soverlooked. Itis, however, unnecessary to elaborate this question. Article 1 34. 

(c) came up for consideration by this Court In re Sakthivelu?, and In re Manda- 
u Peddayya*. In the latter case with reference to Article 194 (1) (c) it was 
served that the decisions construing section 109, Civil Procedure c, such as, 
narsi Prasad v. Kashi Krishna Narain® and Radhakrishna Aiyar v. Swaminatha Aiyar *, 
uld equally apply to Article 134 (1) (c) and that a certificate of fitness should be. 
unted only in special cases of great public or private importance and that the 
a a 
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certificate should also clearly state the grounds on which it is based. There is 
later decision in Narayana v. Kesappa’, where also the decisions interpreting se 
tion 109 (c), Civil Procedure Code; were applied to construe Article 134 (1) ( 
that the question involved must .be a question of general or public importanc 
We do not think it is necessary to refer to the observations of the learned Judg 
with reference to the interpretation of Article 136 asin our opinion Article 134 (1) ( 
must be construed independently of Article 136. , 


On the facts of the present case it is impossible to find any question of pubb 
or private importance and even a question of law. Ona review of the eviden 
we came to the conclusion that the affidavits sworn to by the Sub-Inspector of Poli» 
were false and-we thought therefore .hat it was expedient in tre interests of justi 

that they should be prosecuted under section 193, Indian Penal Code. Learn 
counsel for the applicants was not able to formulate any question of law whir 
would justify the granting of a certificate of fitness under Article 134 (1) (ce). T 
applicants .berefore are not entitled to leave’ and the applications have to | 
tigmissed 


Before closing it must be observed that in these petitions we gave notice to t™ 
petitioners in the habeas corpus application as the Government has been. supporti 
the case of the Sub-Inspectors and they were practically the respondents in ihe habe 
corpus petitions. In the interesis of Justice we thought that the petitioners chow 
be heard in the matter so as to enable us to reach a correct conclusion on the qui 
tions raised in these applications. 

We certify that ibis order involves a substantial question of law as to the inte 
pretation of Articles 134 (1) and 372 of the Constitution and is therefore a fit cm 
for appeal to the Supreme Court under Article 132. - 

cag VPS. —— ~ Lems refused in regard to the ma 
i petition. Leave granted agait 
the order refusing to grant teat 
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f Kozhikode. That was a suit instituted by one Appunni Nayar against the 
ppellant for recovery of amounts due under three promissory notes and it was 
lecreed on goth March, 1936. There were various proceedings in execution of 
hat decree but we are concerned only with the last of them, E.P. No. 71 of 
943. In this exccution application the immovable properties of the judg- 
rent-debtor were attached but before they could be brought to sale the decree- 
older died on goth May, 1945. ‘Thsreafter on 6th June, 1945, the following 
rder was passsed in E. P. No. 71 of 1948 : 

‘ae decree-holder is reported dead. No sale taken place. Petition closed. No. L.R. im- 
Acantime a suit had been instituted for partition of the properties belonging to tbe 
arwad of the decree-holder, O.S. No. 32 of 1941, on the file of the Sub-Court, 
~ozhikode. In that suit a receiver was appointed on 27th March, 1945, for the 
arwad properties and it is common ground vhat th: decree in O.S. No. 6 of 1936 
3 one of th> properties covered by the ivership order. On 16th June, 1948, ahs 
eceiver filed E.P. No. 192 of 1948 e wich the present appeal has arisen and 
«a that he prayed for attachment and sale of the immovable properties of the 
udgment-debtor. It may be mentioned that the properties sought to be sold 
«nder this execuijon application are the very properties wick were attached in 
l.P. No. 71 of 1943. 


Tre judgment-debtor resisted the application on the ground that on the date 
mn whi-h it was filed more than 12 years had elapsed from the date of the decree and 
ht it was consequently barred under section 48, Civil Procedure Code. The 
subordinate Judge overruled this objection. He held that no final order had 
een passed in E.P. No. 71 of 1943 and that, therefore, it must be deemed to be 
vending and that th: present application was in substance one to ccntinue those 
sroceedings and that, E h it was not barred under section 48, Civil Procedure 
Zode. In this view he directed the execution to proceed. It is against this order 
hat the present appeal has been brought by thc judgment-cebtor. 


Mr. N. R. Sesha Iyer, the learned advocate for the appellant has raised two 
contentions. Firstly he urged that the order in E.P. No. 71 os 1943 and dated 6th 
[une, 1945, is a final one and that it really amounts to one of dismissal and that, 
-herefore, the present application dated 16th June, 1948, could not be treated as its 
continuation. Now it is well settled that when an execution application is closed 
or struck off such an order does not terminate the proceedings. The decree-holder 
having died and the legal representatives not having come on record, the order 
closing the petition, must be construed not as one of dismissal but as one of disposal 
for statistical purposes. In Damodara v. Official Receiver, Krishna1, an execution 
application was closed and it was held that the subsequent application for execu- 
tion of the decree was one really to continue the previous petition and not a freash 
application. ‘The present case is directly governed by this decision. The order 
dated 6th June, 1945, cannot be construed as one of dismissal for any default on 
the part of the decree-holder because he was dead. The following passages from 
the judgment of the Privy Council in Debi Bakhsh Singh v. Habib Shah? are in point : 

‘* It requires no words of their Lordships to show the inapplicability of Rules or Orders dealin 

with the ease of the non-appearance of a suitor to the situation which arises when the suitor is d 

The principle of forfeiture of rights in consequence of a default in procedure by a ged to a cause 
is the principle of punishment in respect of such default, but the punishment of the dead, or the 
ranking of death, under the category of default, does not seem to be very stateable ”. r 
The order dated 6th June, 1945, refers expressly to the death of the decree-holder 
and closes the petition and does not dismiss it. We must accordingly hold that the 
order dated 6th June, 1945, is not a final order amounting to the dismissal of the 
E.P. No. 71 of 1943 and that the petition must be di to be periding and the 
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present E.P. No. 192 of 1948 has eau e held by the lower Gourt to be one 
continuation of E.P. No. 71 of 1943. e accordingly reject this contention of t 
appelant. ' > 
- +The second and the more substantial contention of the appellant is that treats 
as an application for continuation of the prior execution the present applicati: 
is not maintainable as under section 146, Civil Procedure Code, a receiver is not 
person competent to maintain such an application. Section 146, Civil Procedu 
Code, runs as follows : 
_ “f Save as otherwise provided by this Code or by any law for the tme being in force, where a 
roceeding may be taken or the appli-ation made by or against any person, then the proceeding m 
be taken or the application may be made by or against any person claiming under him E 
The afguípent on behalf of the appellant is that the words “ any person claimu 
under him ” are inappiopriate to an application by the receiver who does not clai 
‘under any of the parties and that those words can take in only heirs and oth 
e representatives. If this contention is correct it will follow that E.P. No. r+ 
of 1948 will be incompetent as one to continue E.P. No. 71 of 1943 and as a fre: 
application it will be barred vnder section 48, Civil Procedure Code. As the que 
tion does not appear in this form to be covered by authority this has to be determin 


on a consideration of the principles applicable to the case. l 

What is the legal status of a receiver appointed by Court and what are h 
powers? The object of appomting a receiver in an action is the preservatic 
of the properties which are the subject-matter of the suit for the benefit of the parti 
who might be declared entitled to the same in the action. For this purpose tl 
Court takes the properties into its own custody and assumes management there 
through its officer, the receiver. Under Order 40, rule 1 (d) the Court can confe 
upon the: receiver all such powers as to bringing and defending suits and for tl 
realisation and management of the property, the collection of-the rents and profi 
‘thereof, the application and disposal of such rents and profits and the like as th 
owner himself P The result of appointing a receiver under Order 40, rule 
Civil Procedure Code, is that the parties to the action are removed from the possessio 
of the properties which pass into custodia legis and that thereafter the only person wh 
can realise the income and conduct proceedings in Court is the receiver. 

“The appointment of a reeciver operates as an injunction restraining the partes to ‘he actic 
from receiving anv part of the property affected by the appointment.” (Halsbury Laws, Vol. a 
page 48, paragraph 87). 

The exact legal relationship in which the receiver stands to the persons entitle 
to the estate has been the subject of considerable judicial consideration. Tb 
appointment of a receiver has no effect whatever on the title of the real owne) 

c order appointing the receiver does not operate to divest them of their owne 
ship and vest it in the receiver. The title continues in the owners even after th 
order of appointment ofthe 1eceiver precisely as it did prior to such appointmen 
Nor is the receiver an agent of the parties to the action or the real owner. H 
does not derive his authority from them but from the Court. He is not liable to b 
removed by them, nor is he subject to their control. 

If a receiver has no title and if he is not an agent of the parties by what righ 
is he entitled to maintain actions in court? It is now well settled that when 
Court confers authority on the receiver under Order 40, rule 1, Civil Procedur 
Code, he becomes the representative of the true owners and as such representativ 
he is entitled to conduct all proceedings which the owner can. The leading cat 
on the subject is Jagat Tarani Das v. Nabi Gopal Chaki1. There the question arot 
as to whether a receiver can file a suit in his own name. The question was ela 
borately considered by Mookerjee and Holmwood, JJ., with reference tò the prir 
ciples and authorities applicable to the case. At page 316 they observed, 

“t Although the receiver has not title to the property, and although he is as custodian to tə} 


charge and hold the. property during or pending litigation, it.dogp pot necessarily follow, that if. b 
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is authorised to sue, he cannot sue in his own name, though he is in one sense custodian of the pro- 

perty of the person, whom in some respects he is made to supplant. There seems tu be no reason 

why his power should not be held to be co-extensive with his functions. It is clear that he cannot 

conveniently perform those functions, unless upon the theory that he-has sufficient interest ın the 

ie ee committed to him, to enable him to sue-in respect tkereof by virtue of his-office, in 
own name ” 


and again at page 317 their Lordships observe : 


“ On`the whole, we are disposed to take the view that, although the receiver is not an assignee 
‘or beneficial owner of the property entrusted to his care, it is an incomplete and inaccurate state- 
‘ment of his relations to PP age to say that he is merely its custodian. A receiver is appomted 
for the benefit of all con . ‘Title of the property for the tme being, and for purpores of the 
administration, may, in a sense, be raid to be in the Court.’ The receiver is appointed for the bene- 
fit of all concerned and he is the representative of the Court, and of all the parties interested in the litigation, 
wherein he is appointed ”. , l 
In Achut Sitaram v. Shivaji Rao Krishna Rao Gaikwad! the following passage occurs 
at page 251: P 

‘* The objects for which a receiver is appointed are prerervation and realisation of the subject- 


matter of the litigation pending determination of the rights of the parties. He is appomted for the 
benefit of all the partes concerned in the litigation and is the representatroe of the rt and partes 


interested in the litigation?” 

In Alderson on “‘ Receivers ” the law is stated in these terms: 

“t There is no satisfactory reason why a receiver should not in every instance and under all condi- 
tions be permitted to sue in his own name as receiver. In his røpresenialhvs capacity he is indeed the 


Teal party in interest and as he conducts and controls the suit it is more reasonable and consistent 
that it should be in his name. Any other.doctrine borders-on.the eccentric and absurd’. (Sec- 


tion 562, page 766). aay 

We are, therefore, of opinion that the true position of the receive: in law is 
that though he is not the owner or agent of the owner he is nevertheless his repre- 
sentative and as such representative he is entitled to take all such proceedings in 
Court as are open to the owner and he can do so in his own name. 


The learned advocate for the appellant is willing to concede that the receiver 
has a right to institute eae ee representative of the person entitled to the 
property but he contends that he no power to continue pro ings started by 
the owner because it is a procedural right which must be found within the four 
corners of the Code. Let us examine the position of the receiver in a pending action. 
Now what is to happen when a receiver applies to continue a suit instituted by a 
party or where a party applies to continue a suit instituted by the receiver after 
the latter has been discharged. The authorities establish that such applications 
fall under Order 22, rule 10, Civil Procedure Code. Mr. Mullah observes 
that wherever a suit is brought by or against a person in a representative character 
it can be continued by the persons entitled, under this provision of law (vide Mulla’s 
Civil Procedure Code, 14th Edn., e 946). The case in Macleod v. Kissan*, is 
directly in point. In that case a Snit kad been instituted by the receiver and while 
that was pending the rights of the owner, Bank of Bombay, had been declared and 
one Dwarakadoss an assignee of the bank and who was already on record wanted 
to continue the suit. That was resisted by the defendant on the ground that no 
right of the receiver devolved upon the Bank of Bombay or Dwarakadoss and that 
he was not entitled to continue the suit. But it was held by Chandavarkar, J., 
that as the receive: filed the suit as representing the owner the latter could come 
on record and continue the action and that section 372, Civil Procedure Code, now 
‘Orde: 22, rule 10 was applicable. The learned Judge observed, 


“* The industry of Counsel on either side has not enabled them to find any decided care as direct 
authority on the point thus raised and J am left to decide it hy the light of first principles ”. 


‘The learned Judge then points out that the receiver is acting as the representative 
of the party who may ultimately be found to be entitled to the property ; that a 
decree obtained by the receiver will enure for the benefit of that party, that any 


1. ATR. 1937 Bom. 244. 2. (1904) LLR. go Bom. 250. ` 
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adjudication against the receiver as representing the estate will operate as res judicata 
as against that party and that on principle, therefore when the receiver is di ed 
the party should have the right to step into the receiver’s place. 

Then occurs the following passage at page 257: 


‘í But asked Mr. Kirk Patrick, under what law would the party so ascertained step into the shoes 
of the receiver in this suit? There is answer to that under section 379, Civil Procedure Code ” 


Reference is then made to Swindra Mohan Tagore v. Siromani Debit, where the manager 
of a Chota Nagpur encumbered estate commenced an action but was di 
when the action was pending and tke owners applied to come on record and 
continue the suit and it was keld by the learned Judges that the language of section. 
372, Civil Procedure Code, was wide enougl to cover such an application. 


In both the above cases suits instituted by receiver or manager were sougt t 

to be continued by the owner and in the present case the receiver seeks to continue 

roceedings started by the owner but in principle that cannot make any difference. 

TE owen can continue actions commenced by receivers under Order 22, rule 10, 

Civil Procedure Code it must follow that the receivers also must have the right to 

continue actions instituted by the owners under that provision of law and that indeed 
is in consonance with every day practice. 

We can now consider the question ‘as to whether a receiver has a right to conti- 
nue execution proceedings ander section 146 of the Code. If the language of the 
section is to be strictly and narrowly interpreted the receiver may not be entitled 
to apply under that section because he is not a person claiming under the decree- 
holder. In Sitaramasami v. Lakshmi Narasimha», Seshagiri Aiyar and Napier, JJ.» 
make the following observations : 


“ The expression ‘ clawing under’ is wide enough to cover cases of devolution mentioned in Order 
Q2, rule 10, Civil Procedure e. As the receiver bas been held entitled to apply under Order 
a2, rule 10, it will follow thathe can apply under section 146. Moreover there is ample autbority 


for the view that section 146 abould receive a liberal construction and that if a perron is entitled to 
relief under the law he can apply under this section if there is no prohibition anywhere in the Code 
against such an application ”. 

In Mahanandi Reddi v. Venkatappa?, there was an assignment of the decree before 
it had been passed. The ignee applied to execute the same under Order 21, 
rule 16 and section 146, Civil ure Code. It was held that the applicant was 
not entitled to apply under Order 21, rule 16, but it was observed that a liberal 
constructibn ought to be put upon section 146 and that the rights of the assignees: 
recognised under that section. At page 635 the learned Judges observe : 

« According to the learned advocate for respondent (1) where the transferee of a decree desires 
to execute it definite provisions are laid down by rule 16 and he can do so only if bis case conforms 
to those provisions. The learned advocate for the appellant interprets the phrace more liberally 
as permitting applications under section 146, Civil Procedure Code, which do not conflict with the 
provisions of the Code. Of these two diverse views we prefer to choose the latter ”. 

Then the learned Judges follow the decision in Muthiah Chettiar v. Ledd Govinddoss 
Krishnadoss* where it was held that the assignment of a portion of a decree was 
valid under Order 21, rule 16, Civil Procedure Code and that even if it was not 
valid, the assignee was entitled to proceed under section 146, there being nothing 
in the Code prohibiting it. As there is no prohibition in the Code against the 
receiver continuing any proceeding in execution he must be declared entitled to 
apply under section 146, Civil Procedure Code. The learned advocate for the 
appellant strongly relies on the decision reported in Hemant Narayan Kulkarm v. 
B. R. Fainapur*. With respect, we are unable to follow the observations in that 
case. The learned Judges state that a receiver is not the legal representative or 
assignee of the decree-holder. That isso. Bur that does noi conclude the matter.. 
The right of the receiver to continue proceedings as representative in interest of the 





1. (1900) LLR. 28 Cal. 171. n 4 (1921) 41M.L.J.916° LL.R. 44 Mad. 919. 
Te nm T.L.R. 41 Mad.-510. 5. A.).R.- 1938 Bom. 458. os 
3- : 
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cree-holder is not considered. No reference is made to section 146, Civil Pro- 
«dure Code and the view that the receivers might continue execution ings. 
the name of the decree-holder reduces them to the Biota of agents of the 
‘cree-holder having no effective control over them. c are unable to agree that 


- receivers cannot in their own name continue execution proceedmgs. 


To sum up we are of opinion that a receiver acting under the authority of the 
yurt is a statutory representative of the real owner. He is entitled to commence 
-ceedings in his own name so as to bind the true owner and he should be entitled 

continue all proceedings initiated by him. If it is a suit the application will fall 
ader Order 22, rule 10 and if it is an execution proceeding it will fall under 
ction 146, Civil Procedure Code. We accordingly hold that the present execution 
«plication by the receiver can validly be treated as one to continue E.P.: No. 71 of 
443 filed by the decree-holder and that it is, therefore, not barred by section 48, 
vil Procedure Code. : 
In the result the appeal fails and is dismissed with costs. 
K.S. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PrEseNT :—Mk. Justice PANGHAPAKESA AYYAR. 
amaswami Ambalam .. Petitioner" 
D. f 
he Madras Hindu var ious Endowments Board, through 
its President, Sri T. M. Chinniaya Pillai, and others .. Respondents. 

Geastiution of India (1950), Article 228—Appls 1 fons necessary for— Question regarding the 
astitutional validity ef section 57 of the Madras Hindu Religious Eadoumsnts Act—Fit cass for mnitharavwal. 

For Article 228 of the Constitution to apply, three mam conditions must exist. They are :— 
\ A suit or case must be pending in a subordinate to the High Court. No one can 
ove the High Court under Article 228 stating that such a suit or care is tatended to be filed. It must 
‘ actually and must be pending. If it bas been dismissed or disposed of already Article 228 
áll not apply. 

(2) The High Court must be satisfied that it involves a substantial question cf law as to the taler— 
etation of the Constitution. It should really inwolos such a question. A mere frivolous allegation 
at such a question is involved will not do, 

(3) The High Court must be satisfied that the determination of that ion 15 necessary for the dis— 
sal of the case. If the suit can be disposed on the other questions rai (like limitation, non-main— 
inability by a single when a representative suit has to be filed under the law, etc.), Article 228. 
ill nọt apply. U v the High Court will not act till this point is clear, and will wait for the otber 
sues to be decided. Of courre, where it is clear it will act at once. 

Where a suit is pending in a Court subordinate to the High Court whatever the reason Le fer 
3 Pan pentane mischievous and selfish petitions by the plaintiffs, or petitions filed by them. 
ma fide in ends of justice, the High Court can interfere. 

The Appellate Side has jurisdiction especially when the matter arises frem the moffusil Courts 
ad all the more so where the Court can act under Article 228 (b) and does not decide to try 
ad dispose of the suit under Artcle 228 (a): 

Where a scheme is framed under section 57 of the Madras Hindu Religious Endowments Act 
ad the issuc is raised as to the constitutional validity of the section as it was all to offend. 
rticles 15 and 26 of the Constitution by discrimination against Hindus alone by subjecting ther 
adowments alone to tion and control Government officers and corporations, it-is a fit 


ase for withdrawal er Article 228 (b) to Court for decision of the question of law and 
sturning it to the subordinate Court as soon as question of law is decided. : 


Petition praying that in the circumstances stated in the affidavit filed therewith 
he High Court will'be pleased to order the withdrawal of O.S. No. 18 of 1950 
rom the file of the District Court by Ramanathapuram at Madurai to the file of the 
ae Court and to dispose of it in terms of Article 228 of the Constitution of 
ndia. : l 


R. Gopalaswami Aiyangar for A. Sundaram Aiyar and T. K. Sundararaman for 
‘etitioner. i 
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M. Seshachalapathi, T. R. Srinivasan, S. Gopalarainam and D. Ramaswami Aiyan, 
for Respondents. 


The Court made the following 


OrDER.—This is a petition filed by one Ramaswami Ambalam, the first plaint 
in O.S. No. 18 of 1950, on the file of the District Judge of Ramanathapura 
to withdraw that suit to the file of this Court under Article 228 of the Constitute 
of India, and either dispose of the suit here itself or determine the question of lL 
covered by the additional issue framed in the suit by the District Judge, Mr. P. 
Ramaswami, as he then was, on 4th April, 1951, in I-A. No. 86 of 1951, an applic 
tion for amendment of the plaint filed by the plaintifis, adding a contention tł 
the scheme framed by the Hindu Religious Endowments Board, Madras (fi 
defendant), under section 57 of the Hindu Religious Endowments Act, regardi 
the suit temple (Sri Koppudayanayagi Amman Temple of Karaikudi, with an incos 
of thirty thousand rupees a year), under the orders of the F ederal Court in Appe 
Suit No. 7 of 1948, was null and void as the entire Hindu Religious Endowme: 
Act, and especially section 57 thereof, was ultra vires of the powers of the Legislatu» 
as it offended Articles 15 and 26 and other provisions of the Constitution of Ind. 
regarding Fundamental Rights, by discrimination against Hindus alone by subje» 
ing their endowments alone to regulation and control by Government officers a» 
Corporations, leaving Muslim, Christian, Parsi, Jewish and other endowmer 
unaffected, and by ir terfering with the freedom of the Hindus to manage their ov 
religious institutions in their own way without interference by politicians a» 
legislators and officials not so well acquainted with Hindu beliefs and usages. 


This petition is vigorously opposed by the Hindu Religiovs Endowments Boa» 
and two out of the three trustees, representing the two warring groups of Nag 
rathars and Nattars, on various grounds, like the scheme not having been frame 
under section 57 of the Hindu Religious Endowments Act but only under tl 
orders of the Federal Court in Appeal Suit No. 7 of 1948 ; Article 228 not apply, 
as there is no substantial question of law involved, as contemplated by it; suc 

uestion, even if it is involved, not being necessary to be decided for disposing « 
is suit; the motive of the plaintiffs being only mercenary, and not religious ¢ 
pious; the Appellate Side having no jurisdiction to entertain the petition, as 
involves the trial of a suit here and can be filed only on the Original Side ; and tb 
need to set aside the direction of Satyanarayana Rao and Raghava Rao, JJ., regar 
ing the non-functioning of the Board of Trustees till the suit is disposed of, in the: 
order, dated rath February 1951, as the basis of that order was the consent of t 
parties in the belief that the orders of the learned Judges to the District Judg 
Ramanathapuram, to dispose of the suit before the summer recess, would be cai 
ried out and not frustrated by’the selfish and mischievous and dilatory tactics of th 
ar pe in case Article 228 is held to be applicable and the suit is withdrawn t 
urt. 


I have perused the entire records, and heard the learned couna.] on all sides 
The Federal Court directed the Hindu Religious Endowments Board to frame 
scheme giving equal representation to the A, R. A. family of Nagarathars (claimin 
to be the hereditary trustees) and the Nattars of Karaikudi, held to be vitally inter 
ested in the management of this temple, in the Board of management, with a 
: chairman. The Hindu Religious Endowments Board framed the scheme 
under section 57 of the Hindu Religious Endowments Act, with a Board of manage 
ment of three trustees, and an executive officer to replace the existing receive! 
One of the trustees (respondent 4) represented the A. R. A. family, another (res 
pondent 3) represented the Nattars of ‘Karaikudi (though he is alleged by th 
plaintiffs to be a stooge of the Magarathars, and only nominally a Nattar and to b 
always sailing with the Wagarathars in this dispute and litigation), and the chairma 
was one Periannan Chettiar’ (respondent-2) appoihted as an mdependent chairma 
(but alleged by the plaintiffs to'be a Nagarathar and a relative of the A. R. A. famil 
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and not an independent chairman by any means). The scheme was attacked in the 
_guit as liable to be set aside as the Nattars and Nagarathars were really not given e 
representation, as all the three trustees were really the Nagarathar nominees, that the 
i ee and Wattar trustees should have been elected or selected by the Nagarathar: 
of A. "R. A. family and the Karaikudi Nattars, at their meetings, and not selected 
by the Court; that the independent chairman should have been a man not belonging 
to the Nagarathar or Nattar communities, which were fighting over this temple, aaa 
commanding the confidence of both these communities, that the safe-keys an 
. control over the income and expenditure should have been given to the-trustecs, 
and not to the executive officer, and other grounds. E 
An injunction petition (I.A. No 151 of 1950) was filed by the plaintiffs for 
restraining the three trustees from taking charge under the scheme and for restrain- 
ing the old Receiver from handing over charge to the executive officer appointed 
under the scheme. The learned District Judge dismissed this petition on 6 
January, 1951, and dissolved theinterim injunction he had granted. Eventually, 
on 12th February, 1951, in L.P.A. No. 7 of 1951 and C.M.A. No. 21 of 1951, Satya- 
narayana Rao and Raghava Rao, JJ., on the consent of parties, allowed the executive 
officer appointed under the scheme to function as a Receiver of Court, subject 
to the directions of the District Court, and directed the Board of ‘Trustees, in a later 
lalla not to function till the disposal of the suit, and directed the District J udge, 
manathapuram, to dispose of the suit before the summer recess. , 


But, after the suit went back to the District Court, and after the case was 
opened and some documents marked, the plaintiffs put in petitions to amend 
the suit by adding the above constitutional issue and requesting the District 
Judge to move this Court for withdrawing the suit to its file, under Article 228. 
The learned District Judge passed orders on 4th April, 1951, in both the petitions. 
In the amendment petition (I-A. No. 86 of 1951) the order was, “ Heard. Amend- 
ment petition allowed ”. In the other petition (I.A. No. 87 of 1951), the order 
was, “ Heard. Rejected ” without any reasons given for rejecting tt. Hence this petition. 
I may add that the learned District Judge framed a wide and comprehensive issue 
about the validity of the Hindu Religious Endowments Act, and especially section 
57 thereof, after the amendment, without the slightest opposition by the respondents. 

The law on the point is clear. For Article 228 to apply, three main conditions 
must exist. They are :— 

(1) A suit or case must be actually pending in a Court subordinate to the 
High Court. No one can move this Court under Article 228 stating that such a 
Suit Or case is intended to be filed. It must be actually filed and must be pending. If 
it has been dismissed or disposed of already, Article 228 will not apply. 


(2) The High Court must be satisfied that it involves a substantial question 
of law as to the interpretation of the Constitution. It should really involve such a question. 
A mere frivolous allegation that such a question is involved will not do. 


(3) The High Court must be satisfied that the determination of that question is 
necessary for the disposal of the case. If the suit can be disposed on the other questions 
raised (like limitation, non-maintainability by a single person when a representative 
suit has to be filed under the law, etc.), Article 228 will not apply. Usually, the 
High Court will not act till this point is clear, and will wait for the other issues to 
be decided. Of course, where it is clear, as in this case, it will act at once. 

Here, the suit is pending in the District Court, Ramanathapuram, a Court 
subordinate to this Court, whatever the reason be for its pender cy, whether mis- 
chievous and selfish petitions by the plaintiffs, or petitions filed by them bona fide 
in the ends of justice. I must add-that the amendment petition was not opposed as 
frivolous and mischievous and that the District Judge’s order allowing it was not 
even challenged in revision. , So, the first condition is satisfied,, - 

I hold also that ths Appellate Side has jurisdiction, especiallyrwhen the ‘matter 
arises from the moffusil courts and is an off shoot of orders in C.M.A. No. 21 of 1951 
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and L.P.A. No. 7 of 1951, all the more so as I propose only to act under Article 
228 (b), and not to try and dispose of the suit here itself under Article 228 (a), and, 
so, no trial on the Original Side, is involved. - 


I reject also the contention that Article 228 will not apply as the schome was 
not framed under section 57 of the Hindu Religious Endowments Act but under 
the directions of the Federal Court, as the scheme itself was admittedly framed under 
section 57 of the Hindu Religious Endowments Act, and it does not matter that the scheme 
was framed under the directions of the Federal Court in Appeal Case No. 7 of 1948 


Then it was urged that the contention regarding the validity of the Hindu 
Religious Endowments Act was frivolous and not seriously meant, and that it is not 
was never raised in the District Court pefore the amendment was allowed, or before 
the wide issue was framed by the learned District Judge. Nor can I hold that the 
contention is obviously frizeloxs, as several eminent Advocates have raised the same 
contention in writs and appeals now pending in this Court (like the Guruvayoor 
Devaswoom cassa—wnit—several other Devaswom and Mutt cases—appeals), and Benches 
of this Court have admitted the petitions for those writs and the appeals on the strength of 
such contentions. Every contention has to be considered on its own merits. ‘Thus, 
a man convicted for adultery and sent to jail, leaving the woman with whom he 
committed it, and without whose co-operation he could never have committed 
it, scot-free, contended before me that secticn 497, Indian Penal Code, was illegal 
as it amounted to discrimination rendered illegal by the Constitution, and this 
matter has been referred by me to a Bench for decision as involving a real and 
substantial question of law as to the interpretation of the Constitution the determi- 
nation of which will be necessary for the disposal of the appeal against the conviction 
of the man for adultery. So too, section 494, Indian Penal Code, has been attacked 
before m- as discriminating against Christians, and now against Hindus also, ynder 
the Madras Hindu Bigamy Prevention Act, while leaving the Muslims free to marry 
four wives. Persons convicted under the Madras Hindu Bigamy Prevention Act 
have raised this point in their appeals. This matter also has been referred by me 
to a Bench on the appellate side for decision. Both the Benches referred to above 
are being constituted by the Honourable the Chief Justice. The right of wives to 
claim maintenance from husbands, while denying maintenance to husbands from 
wives—to even poor husbands from rich wives—has been attacked as discriminatory 
before me, by husbands in appeals and revisions against orders of maintenance 
passed against them. I have refused to entertain it as a question of substance and 
have refused to refer it to a Bench for decision, since I am of opinion that Article 
15 (3) of the Constitution to the effect that “ Nothing in this article shall prevent 
the State from making any special provision for women and children ” will entitle 
the award of maintenance to a wife from a husband even though the husband may 
never recover maintenance from the wife. I did not apply Article 15 (3) to the 
case of adultery and bigamy, referred to above, as freedom frcm punishment for 
adultery or freedom to share a, husband, along with other wives, did not strike 
me as amounting to making special provision for women under Article 15 (3). 
This is not the first time that the validity of the Hindu Religious Endowments Act 
and particularly section 57 thereof, has been attacked before me in cases, though 
this is the first time when a suit pending in the lower Court, with a broad issue 
on the point, is prayed to be withdrawn to this Court under Article 228. In my 
Opinion, it is most desirable that this question should be decided one way or the 
other by this Court as soon as possible. This State is said to have no less than four 
million acres of land covered by religious and,charitable endowments, all of which 
may come under the jurisdiction of the Hindu Religious Endowments Board in 
one context or other, and, in almost every case hereafter, I am satisfied, any man 
affected by a scheme framed by the Hindu Religious Endowments Board, under 
the Hindu Religious Endowments Act, whether his right is good or bad, will raise 
this constitutional point which will have to be held to be a substantial question of 
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law the determination of which will be necessary for the disposal of the suit, what- 
ever the decision may be on merits. But I see no reason to dispose of the suit itself 
in this Court, as there are several other issues in it, and it will undoubtedly be far 
more convenient for the lower Court to hear witnesses and decide those issues, and it 
will be a waste of high judicial power to bring all these petty cases, with their many 
issues, important and unimportant, different and indifferent, to this Court and 
‘waste its time. This Court should not be made the forum for discussing academic 
issues, whether of law or of fact, or the forum for deciding common and ordinary 
issues by fact and law. So I withdraw O.S. No. 18 of 1950 on the file of the 
District Court, Ramnad, to the file of this Court simply for the purpose of deter- 
mining the said question of law and returning the case to the District Court, Rama- 
nathapuram, under Article 228 (b) of the Constitution. Mr. R. Gopalaswami 
Aiyangar, for the petitioner, says that he wants nothing more than that, and that 
he never wanted this Court to try the whole suit here itself. It is obvious that 
the question of law can be, and should be, settled by a Bench on the Appellate 
Side, and that the Original Side need not be asked to do it as urged by respondents 
2 to 4. The case will be returned to the District Court, Ramnad, as soon as the 
question of law is decided here, with a copy'of the judgment on the question. 


Now certain incidental provisions have to be made regarding the management 
of the temple, etc., as this suit is likely to be prolonged for a year or two before it is 
disposed of finally, in this Court and the Court below. Such suits have a way of 
aticking on for a long time, and cannot be expected to be disposed of in a month 
or two, as hoped for by Mr. Gopalaswami Aiyangar, for the petitioner. Indeed, 
in this very suit, Satyanarayana Rao and Raghava Rao, JJ., by their order, dated 
12th February, 1951, were glad at some arrangement come to between all the 
-parties on their suggestion ; and directed the lower Court to dispose of the suit 
expeditiously before the snes of the Court for summer recess in April 1951. But, 
soon after that order was p ‘ with the consent of all the parties and to the apparent 
‘satisfaction of all, the plaintiff filed a petition (I.A. No. 86 of 1951 in O.S. No. 18 
of 1950) not only to amend the plaint by adding this attack on the validity of the 
Hindu Religious Endowments Act and section 57 in particular, but also fil.d another 
petition (I.A. No. 87 of 1951) requesting the Di trict Judge to refer the case to this 
Court for withdrawing the suit to this Court’s file under Article 228 of the Consti- 
tution of India. That shows that whatever the apparent agreement or consent: 
expressed in Courts, a party will surely, by himself or on advice by counsel, exercise 
every possible right given to him under the law even if it means prolonging the 
‘suit for months or years or decades ; and the use of law can never be held to be 
an abuse of law. . Here the control over valuable properties was involved, with 
all the power and influence it connotes. Hence the epic ee Of course, 
Satyanarayana Rao and Raghava Rao, JJ., never ordered that the suit should be 
disposed of before the summer recess, ignoring the rights of the parties to get suitable 
amendments made, where necessary, examining witnesses even if that caused 
delay, adding’ legal representatives wherever needed, getting documents, and 
-getting the ruling of this Court on a vital question of law involved in the suit and 
-requiring action under Article 228.° The contention that the plaintiffs are moved 
only by property considerations and not by moral or religious or pious considerations, 
in bringing this suit and the amendment petition and this petition dors not impress 
‘me. Nobody in this country, whether Hindu or Muslim, Nagarathar or Nattar, 
-seems to fight over a religious institution without property. 


It is essential, as this suit is likely to take a year or two before it is fished 
finally, that I should continug the. executive officer appointed by the Board to func- 
tion as a receiver appointed by the Court and subject to the directions of the 
District Court and the Hindu Religious Endowments Board till the suit is dis- 
posed of, as directed by Satyanarayana Rao and Raghava Rao, IJ., in tteir 
order, dated 12th February, 1951, with the consent of all the parties. Mr. R. 
(Gopalaswami Aiyangar, for the petitioner, has no objection whatever to this ; 
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nor have any ofthe rest. So, I pass, orders accordingly. Messrs. T. R. Srini- 
vasan and D. Ramaswami Aiyangar, appearing- for the A. R. A. family and 

Nattar trustees appointed under the scheme, prayed that the order passed by 
Satyanarayana Rao and Raghava Rao, JJ., on 12th February, 1951, to the effect 
that “ the Board of Trustees will not function until the suit is disposed of and the 
rights of parties are established” should be deleted now, and these trustees allowed 
to function, as otherwise, they may never function as trustees at all, in spite of 
the order appointing them, as they were PP in October 1950 and the suit 

may not be finished by October 1953, and their appointment will be nullified 
and will only remain as a standing joke all over the country side. bene tea ie 
before me that they agreed to the above order of Satyanarayana Rao and Raghava 
Rao, JJ., only thinking that the suit would be finished by April 1951, as directed by 
the learned Judges, and not dreaming or such dilatory tactics and mischievous 
activities by the plaintiffs, like putting in petitions for amending the plaint, raisin, 
a vital constitutional issue and asking for referring the matter to this Court, etc. 
But a Court cannot disallow what the law allows. I have to deal with the matter 
not on the basis of any agreement between the parties, kut independently, as a 

Judge dealing with a matter now in controversy between the parties. The plair- 
tiffs are attacking the right of any of the trustees to function under the scheme, 
and Satyanarayana Rao and Raghava Rao, JJ., have definitely remarked, “It 

should not be understood that by this order we have expressed any opinion regard- 
ing ‘the merits of the suit” and have further said that theit order is without pre- 

julie to the contentions and the rights of the parties which should undoubtedly 
be decided in the suit. Besides, their order directing the Board of trustees not to 

function until the suit is disposed of is in a separate paragraph from the paragraph 
reciting the agreement between the parties, of which the learned Judges were glad. 
It is clear to me that these trustees should not, in the circumstances, be allowed to 
function HU -the suiti is disposed of, however long a time it takes, as, otherwise, it will 

be prejudicing the contentions and rights of the plaintiffs and expressing an opinion 
about the merits of the suit before it is disposed of under the law, and allowing’ 
respondents 2 to 4, if they are ultimately declared to be not entitled to be appoin 

as trustees, to pass orders or express opinions or influence decisions regarding temple 
properties, as if they are legally appointed and valid trustees. In this view, though 
I am sorry for these trustees, who were glad at their appointment and are chagrined 
at this terrible check, the proverb “ many a slip exists between the cup and the 

lip ” applies. to them, and hardships which cannot be remsdied by law have to be 
tolerated by law, however, regretfully, and I cannot grant this request. In the 
circumstances I direct all the parties to this petition to bear their own costs. The 
counsel appearing for the du Religious Endowments Board will be allowed 
to take the costs of the Board from the temple properties. | 


The executive officer, put in charge as Receiver and continued now, will, of 
course, be free to file suits, take proceedings and institute petitions under ‘the orders 
of the District Court, Ramnad, on instructions from the Hindu Religious Endow- 
ments Board, Madras, or on his own motion as officer of Court, regarding such 
matters concerning the temple properties or affairs as are necessary, and to spend 
such amounts as are necessary from the temple funds for those purposes, after obtain- 
ing the Court’s sanction, general dr particular. 

The suit, O.S. No. 18 of 1950, is withdrawn to this Court, under Article 228 
(b) of the Constitution, and will be posted before a Bench on the Appellate Side- 
after obtaining the orders of the Honourable the Chief Justice. 


K.S. > + Swat withdrawn in High Court. 
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IN THE HIGH COURT OF JUDIGATURE AT MADRAS., 


Present :—Mkr. P. V. RajAMANNAR, Chigf Justice AND MR. JUSTIOE VENKATA- 
MA AYYAR. “ 


M. Seshadri „~ Petitioner” 
D. : 
< District Magistrate, Tanjore and another oa. Respondents. 
Ctnemat Act (II of 1918), section 5——Stais Government’s power to grant the licensing axthori 
ib tae pashli ta the ete Sa” ; pater pp eas ree 


tfe of, wohich can be impesed—Conditions in licence—If invalid unde: Aricle 19 of the Coashiution of India. 


Section 5 (3) of the Cinematograph Act circumacribes the power of the licensing authority, 
Clearly lays down that such power is subject to the provisions of the section and the control of 
State Government. The control of the “4 State Government ” must have reference to the grant 
he licences. It cannot be said that the State Government had no area! in law to grant the 
asing authority power to impose such conditions. Under section 8 of the Act, the power to 
.¢ rules has been conferred in the widest sense and the fact that there is no special mention of the 
of cinema ph exhibitions does not imply that no rules can be made relating to the 
ea Fecal spire pci n on the audience. The Act itself was passed with the 
object o ting itions by means of cinemat rule providing for the 
1 of films to be exhibited SP from being E RT be @ a. lawfully Dade in 
‘cise of the powers conferred by section 8 of the Act. i 


The conditions which may be imposed in a licence are not limited to matters of safety, but may 
4 with the suitability of the films to be exhibited or the admission of children to the licensed pre- 
3, 


It cannot be said that a licensee of a cinèma theatre who exhibits films is exercising a right of 
dom of speech arid expression in exhibiting films which he desires to exhibit. He is not exhibitin 
a cither as the ion of his thoughts and ideas or of those borrowed from some one else and 
wted by him. A Viceusee"exhisitne a aha. adone ced but ing on a business. His 
t to freedom of speech and on is no more rad eon i ng prohibited from exhibiting 
ain films or by being directed to exhibit certain films nin‘the case of a- book-teller who is 
ubited from selling’certain books or is directed to sell certain other books. : 

Though the imposition of such conditions providing for exhibition of films of educative and 
ural value woul certainly amount to restriction in that it prevents the full and free exercise of 
licensee’s right ‘to exhibit such films as he wants, the provision is in the interests of the general 
lic and is ‘‘otherwise reasonable” and there is no unreasonable restriction on the exercise of 
licensee's right to farry on his business. ‘The fact that the licensee has tp pay rent for such films 
amaterial for a decision of the validity of the condition. 


Accordingly the conditions are valid and constitutional. 

Petition praying that in the circumstances stated in the affidavit filed therewith 
High Court will be pleased to issue an order under Article 226 of the Consti- 
ion of India, to the first respondent to delete the condition No. 4 (a), (b) and 
cial condition No. 3 from the licence in Form A issued to the petitioner by the 
t respondent and to issue an order or direction under Article 276 of the Consti—” 
ion of India against the second respondent to rescind the Notification, dated 
h March, 1948 (G.O. Ms. No. 1054, Home, dated goth March, 1948 and 15th 


tember, 1948, G.O. Ms. No. 3422, Home, dated 15th September, 1948) and ` 


delete the conditions mentioned therein from the conditions directed to be 
‘rted in the licence under the Cinematograph Act. 70 

Petitioner in person. oo | 

The Advocate-General (V. K. Thiruvenkatachari)' for the State Counsel (Messrs. 
n and Row) on behalf of the Respondents. 

The Order of the Court was made by 

The Chief Fustice.—The petitioner seeks directions from this Court in the exercise 
ur jurisdiction and power under Article 226 of the Constitution of India in the 
owing circumstances. The paonr is the owner of a permanent cinema 
atre called Sri Brahannayaki Talkies in Thiruthuraipundi, Tanjore district. In 
ordance with the provisions of the Cinematograph Act, 1918, he appliéd for and 
e 
* C. M. P. No. 5744 of 1951. l 24th August, 1951. 
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obtained a licence from the District Magistrate, Tanjore, in ect of his thea 
The period for which the licence was so obtained is from 5th September, 195 
4th September, 1951. The licence was granted subject to certain conditions wH 
were mentioned in the licence. We are concerned in this application with coi 
tion 4 (a) and (b) and the special condition No. 3. They run as follows :— 


**4. (a) The licensee shall exhibit at each performance one or more approved films of: 
length and for such length of time, as the Provincial Government or the Cen Government r 


by general or special order, direct 

(b) The licensee shal) comply with such-directions as the Provincial Government may by g 
Tal or special order give as to the manner in which approved films shall be exhibited in the co 
of any performance.” 


Explanation : ‘‘ Approved film” means a cinematograph film approved for the purpose of 
condition by the Provincial Government or the Central Government. 


“Special condition g. The licensee should exhibit at the commencement.of each perk 
ance not less than 2,000 feet of one or more approved films.” 


‘These conditions were imposed in pursuance of two notifications issued by 
Government of Madras purporting to act in exercise of the powers conferred 
section 8 of the Act. One of these notifications, dated 20th March, 1948, men 
the Madras Cinematograph Rules, 1933, by substituting the conditions 4 (a) : 
(b) above set out in the place of the condition 4 in force previously. The seo 
notification is dated 15th September, 1948 and ran as follows :— 


“In pursuance of condition a the conditions cf licen: e in Form A annexed to tke Ma 
Cinematograph Rules, 1933, His Excellency the Governor of Madras hereby directs that every lr 
see shall exhibit at the commencement of each performance not less than two thousand feet of 
Or more approved films.” i 


The petitioner’s case is that the conditions imposed by thè said two notificat 
are ultra vires, void and of no effect for several reasons. To appreciate these reas 
and the contentions of the petitioner it will be useful to make a brief reference to 

material provisions of the Act. 


The preamble of the Act (The Cinematograph Act, 1918) gives the ob, 
of the Act, namely, ‘ Whereas it is expedient for regulating exhibitions by me 
of cinematographs ”. 

Section 9 runs thus: 

OO “Save as otherwise provided in this Act, no person shall give an exhibition by mean: 
cinemafogiaph elsewhere than in a place licensed under this Act, or otherwite than jn, complis 
with any conditiona and reatrictions imposed by such licence.” i $ : 

Section 4 prescribes the authority to grart Licences, namely, the’ District Magist: 
in the moffusil and the Commissioner of Police in Presidency Town. Sectio 
provides. that a licensing authority shall not grant a licer,ce unless it is satisficd 
that the rules made under the Act have- beer substantially ccmplied with : 
(5) that See precautions have been taken in the place in respect of which 
licence is to he given for the safcty of persons sie mapas NA erein. Up 
sub-section (3) of section 5, subject to the provisions of that section and to the con 
of the Provincial Government, the licensing authority may grant licences under 
Act to such persons as it thinks fit and on such terms and conditions and sub 
to such restrictions as it may determine. Section 8 (1) émpowered the Provin 
Governmert to make rules for the p of carrying into effect the provis 
of the Act, and in particular, to provide for the regulation of cinematcgraph exh 
tions for securing the public safety; the procedure of the authorities constitu 
for examining and certifying films as suitable for public exhibition and all mats 
ancillary thereto and the fees. to be levied by those ‘authorities. There were s 
subsequent Acts aménding-some of the:provisiohs of the original’Act, Ih the la 
Act, LXIT of 1949, there were'several amentiments of which we are concerned w 
the-amendiients to-scction-5.— Inter alia. power-was grantedto the Central Gove 
ment to make rules providing for the delegation of any of the powers of the autho» 


t 


f 
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to such person or persons nominated by it, the procedure of the authority for _ 
examining ar.d certifying films as suitable for public exhibition and all matters 
ancillary thereto and the fees to be levied by such authority and the conditions 
subject to which any certificate may be granted under the Act and the circum- 
stances in which any certificate shall be refused. A new section (section 10) which 
was inserted by the Amending Act empowers the Central Government to 
give directions to any Provincial Government as to the carrying into execution 
the rules and orders made thereunder. 


The first contention of Mr. Seshadri who argued the case ably appearing for him- 
self is that under section 5 (3) of the Act the authority to impose conditions in the 
licence is only the licensing authority, namely, the District Magistrate, and the 
Government had no authority in law to grant the licensing authority power to impose 
such conditions. There isno substance in this contention. Section 5 (3) cicums- 
‘cribes the power of the licensing authority, and clearly lays down that such power 
is subject to the provisions of the section and the control of the Provincial 
Government. The control of the Provincial Government must have reference 
to the grant of the licences. ` 


Nor is there any substance in the next contention, namely, that under sec- 
tion 8 of the Act rules can be made only for the purpose of carrying into effect the 
provisions of the Act and there is no provision relating to the kind of films to þe 
exhibited and the policy of using the cinematograph for educational purposes. 
The power to make rules has been conferred in the widest sense and the fact that 
there is no special mention of the purposes of cinematograph exhibitions does not 
imply that no rules can be made relating to the kind of films to be exhibited and 
their effects on the audience. The Act itself was passed with the ‘avowed object 
of regulating exhibitions by means of cinematographs. Any rule providing for 
the kind of films to be exhibited or prohibited from being exhibited will be a rule 
dawfully made in exercise of the powers conferred by section 8 of the Act. 


It was contended with great ingenuity that the licence can deal only with the 
place and therefore any condition which had no connection with the safety or 
other requirements of the place as such, is ultra vires. The ruling in Theatre De 
Luxs (Haltfax), Lid. v. Geldhill! was relied on in support of this contention. Before 


conditions imposed on a licensee, it will be useful to refer to the relevant statutory 
provisions of the English Cinematograph Act, 1909. 


The Act was entitled “ An Act to make better provision for ing safety 
at cinematograph and other exhibitions.” Section‘ı provided that no ikition 
of pictures by means of a cinematograph or other similar ap tus for the purpose 
of which inflammable films are used shall be given elsewhere than in premises 
licensed for the purpose in accordance with the provisions of the Act. Section 2, 
sub-section (1) ran as follows: 


“A County Council may grant licences to such persons as they think fit to use the one 
specified in the licence for the purposes aforesaid on such terms and conditions and under such 
restrictions as, subject to regulations of the Secretary of State, the council may by the respective 
licences determine.” i 
Section 3 imposed a penal liability for contravening any of the conditions or 
Testrictions imposed by the licence. 

The first case in which the legality of conditions attached to a licence for 
exhibition of cinematograph films came up for discussion is the London Countp 
Council v. Bermondsey Bioscope Company, Lid.*. A licence wag granted to use oertain 
premises for exhibition of pictures by means. of cinematograph apparatus and one 
-of the terms and conditions on which it was granted was that the premises be not 
‘opened on Sundays, Good Friday or. Christmas day. Contrary to this condition, 


1. (1915) 2 K.B. 49. a. (1911) 1 K.B. 445. 
67 
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one Sunday there was an exhibition of pictures. A prosecution ensued for- 
contravention of the condition. The’ Magistrate agreed with the contention of the 
licensee that the condition in question was ulfra vires having regard to the sco 
and purposes of the Cinematograph Act. The case then came up before oe 
Division Court of the King’s Bench. It was contended on behalf of the licensee 
that the Cinematograph Act, as its title showed, was intended to provide against. 
the danger which may arise from the use of inflammable films of cine¢matograph 
and other similar exhibitions and the words “on such terms and conditions and. 
under such restrictions ” in section 2 (1) of the Act must have reference either to 
securing safety at the exhibition or to the user of the premises while they were 
being kept open for the purposes of the exhibition; and the condition that the 
premises shall be closed on particular days was not a condition for securing safety >, 
nor did it-have reference to the user of the premisés. It was held that the condition 
was valid. Dealing with the argument that the conditions which the County 
Council had power to impose were conditions for securing safety and within the 
scope of the title of the Act which was referred to as indicating the nature of the 
conditions which may be lawfully imposed, Lord Alverstone, C.J., observed thus : 
‘I quite that the title is it is of importance as 
showing the Baie ame or Act ; hairs ca ae h oe hes ned deen that, 
if the language of an Act is clear, full effect is not to be given to it because it goes beyond the title. 
The language of section 2, sub-section (1) sccins to me to be quite clear, and we must therefore cons- 
true it according to its plain meaning. In my opinion that section is intended to confer on the County 
Council eer hal as to the conditions which they will impose, so lang as thore conditions are not 


Pickford and Avory, JJ., agreed with the learned Chief Justice. 


This case has always been cited as the leading authority on the power of the 
council to impose conditions in a cinematograph licence which may not have a 
direct relation to. the safety of the premises. 


In Rsx v. London County Council’, a Division Bench consisting of Lord Reading, 
G.J., and Bray and Shearman, JJ., accepted the law as laid down in the London 
County Council v. Bermondsey Bioscope Company, Lid.*, namely, that the powers given 
to the council are not confined to securing the safety of the public, and the Court 
of Appeal approved of it. Buckley, L.J., said : 

“Tt is clear to my mind that the terms and conditions may cover a larger field than that covered 
by the regulations of the Secretary of State for securing safety. It seems to me that the true 
construction of the Act the discretion to grant licences to such persons as the licensing au ae thinks 
fit enables them to go d iring provisions for safety and to impose otber terms and condi- 
tions, This was decided by a Divisional Court in (1910) in the Losdon County Cowncrl v. Bermondsey 
Bioscops Company, Lid.*.” i 5 

In Scott v. Gambls?, the validity of the folowing condition in a licence came up 
for consideration : 

“No film shall be shown that is objectionahle or indecent or anything likely or tending to 
educate the young in the wrong direction, or likely to pa riot, tumult, or breach of the peace, 
and no offensive representations of living persons shown. Provided also that no film shall 
be exhibited if notice that the Justices ”, 1.6, the licensing authority,—‘' object to such film has 
been given to the licensee.” 

The learned Judge who decided the case cited the dictum of Pickford, J., in the 
London County Council v. Bermondsey Bioscope Company, Lid.*, namely : 

“The County Council might impose such conditions so long as they were not nnreasonable, 
as they thought right” j 
and held that the condition was valid. 


The question to be considered was whether the condition was unreasonable 
having regard to ths subject-matter of the licence, and in his opinion it was most 
desirable that Justices should when granting a licence put in a condition retaining: 





I. (r935) 2 K.B. 456. ` 3. (1916) 2 K.B. 504. 
2. (1911) 1 KB. 445. ; 
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to themselves power to stop the exhibition of any film which they thought was 
objectionable upon the grounds mentioned in the condition. 

It is sufficient to cite the case in Mills v. London County Council’, as illustrative 
of the same principle. There the condition was, 

“‘that no film-—other than the photographs of current events which bas not been passed for 

universal exhibition by the British Board of Films Censors shall be exhibited in the premises with~ 
out the express consent of the council during the time that any child under or a caring to be under 
the age oF 6 years is therein : Provided that this condition shall not apply in the case of any child 
who is accompanied by a parent or bona fide adult guardian of such child.’ 
It was held that the condition was not invalid, because it was not unreasonable. 
Lord Hewart, C.J., followed the construction placed on section 2 (1) of the Cine- 
matograph Act by the learned Judges in the London County Council v. Bermondsey 
Bioscope Company, Lid.*. 

‘We may now refer to Theatre De Luxe (Halifax), Lid. v. Geldhill?. The correct- 
ness of the decision in this case was apparently doubted in later decisions, but it 
was always understood that it did not run counter to what was laid down in 
the London County Council v. Bermondsey Bioscope Co., Ltd.». In this case the 
impugned condition was: 

‘t Children under fourteen years of age shall not be allowed to enter into or be in the licensed! 


premises after the hour of 9 p.m. unaccom ed by a parent or guardian. No child under the age 
of ten vears shall be allowed in the licensed’ prenia under any circumstances after 9 p.m.” 


Lush and Rowlatt, JJ., held that the condition was ultra vires inasmuch as 
there was no connection between the ground on which the condition was im posed, 
namely, regard for the health and welfare of young children generally and the 
subject-matter of the licence, namely, the use of the premises forgiving of cinemato- 
graph cxhibitions. Atkin, J., dissented. He held that the only restriction 
upon the power of the licensing authority to impose conditions on the grant of 
licences was that the conditions must be (1) reasonable, (2) in respect of the user 
of the licensed premises, and (3) in the public interest. They were entitled to take 
into account the public interest so far as children are affected and the condition. 
was not ulira vires. So far as we are able to analyse the reasoning of the majority 
Judges, we find that the ratio decidendi of their decision was that the condition 
had no connection with the subject-matter of the licence. Lush, J., said : 

d “‘ The condition is reasonable, if at all, not because it is connected with cinema fh exhibi- 
tions, but because it is desirable for the health and welfare of small children that they should not be 
in any place of public entertainment in certain circumstances and unless accompanied by a parent 

or guardian.” 

The learned Judge thought that there was no conncction’ between the condition 

and the subject-matter of the licence because it was desirable that young children. 

should not be even in other places of public entertainment after certain hours. 

In a subsequent case reported in the same volume, Ellis v. Metropolitan Theatres, 

Lid.*, Bray, }., justified the decision thus: 

‘The ground upon which the Court there proceeded was that section 3, which makes it an 
offence in: the occupier of the licensed premises to allow them to be used in contravention of the 
conditions on which the cence was granted, was dealing with conditions which affect the user of the 
premises by the licensee, and that a condition which restricted their use not by the licensee but by 
visitors of a tender age was not within the Act and was invalid. Whether the majority of the 
Court in that case were right in so deciding it is not for us to say for we are bound by their decision, 
but here there is no question that the coddition is one which affects the user by the licensee, 
Therefore that case does hot touch the present one.” 


The law on the point is briefly summed up by Halsbury, second edition, Vol. 32, 
section 90, page 72, thus: 

“ The condition which may be imposed are not limited to matters of safe , but may deal with 
the suitability of the films to be exhibited or the admission of children to ele cd premises,” 
We are therefore of opinion that the conditions in the petiticne:’s licence to which 
objection has been taken are not invalid for the reagon thar they are not within the 
powers of the licensing authority. 
a 

1. (1925) 1 K.B. 213. 9. (1975) 2 K.R. 49 ' 
2. (1911) 1 K.B. 445. 4. (1915) 2 K.B. 6r. 
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Mr. Seshadri next contended that the ‘conditions infringed his fundamental 
right to freedom of speech and expression conferred on him by Article 19 (1) (a) 
of the Constitution. We must confess that we have not been able to follow this 
coritention. Reliance was placed on observations in a recent Full Bench decision 
in Srinivasa Bhat v. The State of Madras?. Ir that case the constitutional validity 
of section 4 (1) (a) and (b) of the Press (Emergency Powers) Act fell to be deter- 
mined. Security had been demanded from a printing press under the provisions 
of that Act. In dealing with an argument based on Article 19 (1) (a) the learned 
Jeden interpreted the term “‘ freedom of speech and expression ”’ widely as including 
the liberty to propagate not only one’s own views but also the right to print matters 
which are not one’s own but either have been borrowed from some one else or are 
printed under the direction of that person. We are unable to see how it can be 
sdid that the right.to freedom of speech and expression of the petitioner has in any 
way been violated. It is impossible for us to accept the position that a licensee 
of a cinema theatre who exhibits films in ising a right of freedom of speech 
and expression in exhibiting films which he desires to exhibit. He is not exhibiting 
them either as the expression of his thoughts and ideas or of those borrowed from 
some one else and adopted by him. In our opinion, the petitioner is doing nothing 
but carrying on a business and even remotely it cannot be suggested that these 
films represent his speech or expression. His right to freedom of speech and 
expression is no more infringed by his being prohibited from exhibiting certain 
films or by being directed to exhibit certain films thar. in the case of a book-seiler 
-who is prohibited from selling certain books or is directed to sell certain other books. 
‘There is no substance in this contention. 


The next contention of Mr. Seshadri was based on Article 19 (1) (g). The 
imposition of films not of his choice and on condition that he should pay for their 
exhibition infringed on his right to the free exercise of his business. The Govern- 
ment'in effect requisition the use of his theatre to exhibit their own films and far 
from’ paying compensation for it, make him pay for their hire. As he is compelled 
to ibit not less than 2,000 feet of such approved films, there is a necessary 
shortage of the time during which he can exhibit films of his own choice. All 
this constitute a serious and svbstantial interference with his business. So the 
argument ran. Anticipating that the action of the Government may be sought 
to be supported by the provisions of Article 19 (6) Mr. Seshadri contended firstly 
that the condition in question was not a restriction so much as an imposition, 
secondly that the restriction if it be such, is not reasonable, and thirdly, that the 
restriction is nət in the interests of the general public. Obviously there is nothing 
in the first part of the argument. The imposition of the condition in question 
‘would certainly amount to a restriction in that it prevents the full and free exercise 
of the petitioner’s right to exhibit such films as he warts. Then, is the restriction 
reasonable and is it in the interests of the general public? On behalf of the 
State, the Superintendent in the. Home Department filed an affidavit in which the 
condition was justified in the following manner : 

“As far as the compulsory exhibition of approved films is concerned, the State have thevett that 
it is necessary to inform and educate the public in various matters through the medium of films, and 
that the most effective way of doing this is to direct the exhibitors to set aside a certain smount of 
screening time which is less than 10 minutes in the public cinemas by adding of a condition in the 
licences granted to the exhibitors. * Bi = To ensure a regular supply of 
approved films of a sufficiently high standard and without duplication and wastage a Government 
organization named Films Division has also been set up for the production and distribution of 
approved films. pj bd 6g The Government’s organisation distributes not only 


Its own films but also suitable films purchased from private producers. It will be seen therefore 
that the condition has been imposed in the interests of the general public.” 


In our opinion, the provision for exhibition of films of educative and cultural value 
is in the interests of the general public. The advantage of visual methods of 





r. (1951) 1 MLLJ. 115 (F.B.). 
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instruction combined with a certain amount of entertainment cannot be sufficiently 
emphasized in a country like India where the masses are practically illiterate. 
As it is certainly one of the meritorious objects of a State to educate the masses, 
this attempt for that purpose must be held to bein the interests of the general public. 
If that be so, we think that the provision is otherwise reasonable. If at the most, 
the time taken for exhibiting these approved films does not exceed about 15 or 20 
minutes, we think there is no unreasonable restriction on the exercise of the peti- 
tioner’s right to carry on his business. 

Once it is held that the condition in question is a reasonable restriction in 
the interests of the general public on the exercise of the right conferred under 
Articl’ 19 (1) (g), then the fact that the petitioner has to pay rent for the use of 
such films is immaterial for a decision of the validity of the.condition. Ifbthe 
petitioner could be compelled to exhibit films of educative value, then he must 
obtain such films only on hire. If he obtains for use such films from private pro- 
ducers, he will have to pay for them. If he gets them from the Government, he 
likewise pays them. Actually the rental represents only about one per cent. of the 
average box office collections of the cinema. 


The learned Advocate-General attempted to rély on a provision inserted 
in the Act by the Amending Act (LXII of 1949), namely, section 5 (2-A) which 
runs as follows: 

““'The Central Government may from time to time issue directions to licensees generally, or 10- 
any licensee, in particular, for the purpose of regulating the exhibition of any film or class of films 
so that scientific films, films intended for educational purposes, films dealing with news and current 
events, documentary films or indigenous films secure an adequate, opportunity of being exhibited.’® 
It was however pointed out that this Act came into force only on and from 15th 
January, 1951, long after the grant of the licence to the petitioner and further, 
it does not appear that the Central Government has issued directions to li 
under that provision. So reliance cannot be placed on this provision for justifying 
the condition in question. 

In our opinion the conditions impugned by the petitioner as being invalid 
and ultra vires are, valid and constitutional. The application is therefor- dismissed 
with costs. ` 


K.S. -Application dismissed- 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice. GOVINDA’ MENON AND Mr. Justice RAMASWAMI 
V. Ramaswami Aiyangar and another see .. <Appellants* 

U. 
AR. SM. S. Sundaresan Chettiar and others .. Respondents. 

Wib— Wihl executed by Hindus outside the City of Madres—Probate unnecassary— Order af Court directing: 
issue ef probate—tf tnvolves ths compulsory deport of stamps necessary for issue of the probate. 

With respect to wills executed by Hindus outside the City of Madras it is unnecessary to take 
out a probate in order that the devise under the will should be effective. A mere order by a Court 
directing the issue of a probate in such a case will not necessarily involve the compulsory deposit of 
stamps necessary for the issue of the probate. It may be that the legatees may settle the matter 
outside without getting a probate. ~ 4 

Appeal against the order of the Court of the Subordinate Judge of Devakottai, 
dated 14th October, 1947, in O. S. No. 153 of 1939. 

V. Ramaswami Atyar and V. Mesnakshisunda:am for Appellants. 


R. Kesava Atyangar and K. Parasaran for Respondents. 





* A, A. O. No. 598 of 1947, ` 14th August, 1951. 


524 THE MADRAS LAW JOURNAL REPORTS. [1951 


The Judgment of the Court was delivered by 


Govinda Menon, 7.—When once it is conceded that with respect to wills executed 
by Hindus outside the City of Madras it is unnecessary to take out’a probate in 
order that the devise under the will: should be effective, the question will arise as 
to whether any order by a Court directing the issue of a probate will necessarily 
involve the compulsory deposit of stamps necessary for the issue of the probate. 
It is conceded that no probate has been issued on the strength of the will which 
has been declared valid by the High Court to the extent of the personal properties 
of the testator and what the Court has done is to direct that the executors should 
pay as much of the court-fee as is necessary on the amount of the legacies bequeathed 
under the will. We are not satisfied that the mere fact that the Court has directed 
the issue of a probate would necessarily involve the duty on the party to 
deposit the stamps. It may be that the legatees may settle the matter outside with- 
out getting a probate. To take an analogous case, supposing there is a decree for 
partition among the members of a joint family and if after the preliminary decree 
is passed and before the final decree is ssed on stamp papers, the parties settle 
the matter between themselves it cannot be said that they can be compelled to pay 
stamp duty for engrossing the final decree on stamp paper. In our view the order 
of the learned Subordinate Judge directing that the receivers will deposit into Gourt 
necessary amount for the issue of a probate on the quantum of the legacies involved 
under the will cannot be maintained. We therefore set aside the order of the 
lower Court and direct that it is unnecessary to deposit the stamps for issuing the 
probate. There will be no order as to costs in this appeal. 


K. S. ene Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :-—Mr. Justice CHANDRA REDDI. 
M. A. Mohamed Thambi Maricayar .. Appellani* 


D. : a 
M. O. Shaik Farid Maricayar and another .. Respondents. 


Indian Act (IV of 1912), sections 41 and 42 and Civil Procedure Code (V of 1908), section 192 
— ie gosha — Application for guardianship —Production of lunatic in open Court— Whether could be 
ae 


In an application for the appomtment of a guardian for a gosha lunatic the Court cannot insist 
on the Sreduction of the lunatic in public Court. The person responsible for the production of 
the lunatic gosha lady is entitled to the Court td examine her jn a place other than the public 
Court. The Court would not be j in refusing such a est and dixmissing the petition for 
ae appointment of a guardian for the lunatic on the ground of the non-production of the lunatic 


Appeal against the order of the District Court, East Tanjore, at Negapatam, 
dated 2nd April, 1949, in O. P. No. 3 of 1949. 


Mohammad Ismail for Appellant. 
S. Rangaswami Ayyangar for Respondents. 
The Court delivered the following , +. l 


JopemMent.—The petitioner in O. P. No. 3 of rg4g on the file of the District 
Court, East Tanjore, is the appellant. .He filed a petition under section 71 of 
the Indian Lunacy Act and under section 151, Civil Procedure Code, for appointing 
him as the guardian of the person and manager of the property of one Jainambu 
Gani, his wife, who is alleged to be a lunatic. On this application the District 
Ju directed production of the alleged lunatic. Thereupon the petitioner 
applied under section 151, Civil Procedure Code and sections 61 to 64 of the Lunacy 
Act to have the inquisition regarding the-alleged lunatic conducted in any place 
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-except in Court or such other similar public places, as, the alleged lunatic is a gosha 
lady not accustomed to attend Courts. The learned District Judge rejected this 
‘Tequest as being an extraordinary one. However the appellant failed to produce 
the alleged lunatic in Court because the alleged lunatic is a gosha lady. Ultimately 
on 2nd April, 1949, the District Judge dismissed the petition for appointment of a 
‘guardian on the ground that the alleged lunatic was not produced in Court. 

It is against this order that the present appeal has been filed. 


In support of the appeal it was contended that the appellant was entitled to 
request the Court to examine the alleged lunatic in any place except in public, 
and that the learned Judge in rejecting that request overlooked the provisions of 
section 132, Civil Procedure Code and sections 41, 42, 61 and 64 of the Indian 
Lunacy Act. Under section 132 (1), Civil Procedure Code, a 

“ Women, who, according to the customs and manners of the country, ought not to be compelled 
to appear in public shall be exempt from personal appearance in Court.” 

There is a similar provision in the Indian Lunacy Act. Section4 of the Lunacy 
Act is in the following terms : l 

“ The attendance and examination of the lunatic under the provisions of section 41 
‘shall, if the alleged lunatic be a woman who, ing to the manners and customs of the country, 
ought not to be compelled to appear in public, be regulated by the law and practice for the examina- 
tion ofsuch persons in other civil cases.” 

Section 64 of the Act says that, 

“ The provisions of sections 40, 41 and 42 shall regulate the proceedings of the District Court 
Wiibtegard to the matted: to which cy relate.” 
Reading the relevant provisions of law the only conclusion I can reach is that 
the Court cannot insist upon the production of an alleged lunatic in an open Court. 
It is now well settled that gosha ladies are exempt from personal appearance and 
are, as a matter of right, entitled to have a commission issued for their examina- 
tion. In my opinion the same principle applies to the case of production of a 
Tunatic also and a Court cannot insist on the production of the alleged lunatic in 
Court. The person responsible for the production ‘of the alleged lunatic is entitled 
to request the Court to examine her in a place other than the public Court. Hence 
the order of the learned District Judge rejecting the application of the appellant 
‘to examine the alleged lunatic in any place other than in open Court and the con- 
sequential order dismissing the a petition for appointment of a guardian are 
not correct and should be set aside. 

The petition is remanded to the trial Court for disposal on the merits. The 
District Judge will examine the alleged lunatic either in his chambers or in open 
Court after excluding the general public from it altogether. The costs of this 
appeal will abide the result of the main petition. 


V.S. / ——— Appeal allowed. Petition remanded. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
Present :—Mr. JUSTICE SOMASUNDARAM. 
M. L. Dalmia .. Petitioner." 


Medias Shops and Establishments Act (XXXVI of 1947), sections 7 ond goQ—Workmen working for the 
exira period of 15 minutes mentioned in section 7 te serve a custemer— Right te extra wages under Section 9 for such 
time. 


Section 7 of the Madras Shops and Establishments Act deals only with the time to be taken for 

a waiting customer, if he ens to come to the shop at about the closing time allowed by 

law. Itis an indulgence granted for the advantage of the employer. But section g deals with extra 

wages to be paid to the workmen when they work for more than ei TE A For this 1 
minutes allowed to the employer to serve a waiting customer, if the wor works and if it is 





the eight hours of his work then he is entitled to extra wages for that brief period of 
«5 minutes. Failure to pay for this extra constitutes an offence. 
* Cr. R. C. No. 1921 of 1950. 7 11th July, 1951. 


(Cr. R. P. No. 1249 of 1950). 
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Petition under sections 435 and 439,-Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the and Presidency Magis- 
trate, Court of the Presidency Magistrates, G. T., Madras, in C. C. No. 3341 of 
1950. 

S. K. L. Ratan and K. C. Jacob for Petitioner. 

The State Prosecutor (S. Govind Swaminathan) on behalf of the State. 

The Court made the following 


OrpEr.—The main contention of the learned advocate for the petitioner is 
that the words “‘ subject to the provisions of this Act ” in section g must be read 
with section 7 of the Act and therefore if the workman works for the extra period 
of 15 minutes mentioned in section 7 no extra wages need be paid. I am unable 
.to agree with this contention. Section 7 deals only with the time to be taken for 
serving a waiting customer, if he happens to come to the shop at about the closing 
time allowed by law. It is an indulgence granted for the advantage of the em- 
ployer. But sectiin g deals with extra wages to be paid to the workmen when they 
work for more than 8 hours a day. Undoubtedly for the 15 minutes allowed to 
the employer to serve a waiting customer if the workman works and if it is beyond 
_the 8 hours of his work then he is certainly entitled to extra wages for that brief 
period of 15 minutes, Failure to pay for this extra period constitutes an offence. 
The conviction is therefore correct and the fine is not excessive. The petition 


is 
K. S. Petition dismissed. 


IN THE HIGH COURT OF JUDIVUATURE AT MADRAS. 
Present :—MpeR. P. V. RAJAMANNAR, Chief Justice. 
Panattil Narayanan Nair and others .. Petitioners” 
D. 
Palappetti Vatakkepet Vallath Karunakaran Nair and others .. Respondents. 


Madras Hinda Religious Endowments Act (II of 1927), section 76 (2)—Sanction applheator—D 
Beard to consider matisr and examine clarm—Provtacc of Court. , wy of 
It is for the Board, a statutory body j entrusted with the duty of consid an Ji- 
cation for sanction under se. tion 76 (a) of Madras Hindu Religious Endowment Ba 2e 
consider the matter and the province of the Court is only to examine that order and sec if it is 
necessary to modify or cancel it. 
Parcata Vardhanamma v. Subba Rao, (1949) 1 M.L-J. 982, followed. 


Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the District Court, South Malabar, dated 
gist March, 1949, in O. P. No. 128 of 1945. 


N. Sundaram Ayyar for Petitioners. 


D. A. Krishna Variar, M. “Seshachalapathi and T. K. Sundararaman for Respon- 
dents. . 


The Court delivered the following 


Jopament.—There is no reason for interference with the order of the learned 
Judge. Clearly the Board had not done its duty which is enjoined on it under 
section 76 of Madras Act II of 1927 in passing the order which was sought to be 
set aside by the contesting respondents under section 76 (2) ofthe Act. The order 
was therefore rightly set aside with the observation made by the learned Judge 
that the Board would consider afresh the application for sanction on its merits, 
It was contended by learned counsel for the petitioners here that though the Board 
might not have considered the application on the merits, it was open to the Dis- 
trict Court to have considered the materials placed.. before it and come toa 


\ 
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‘decision on the merits. I do not agree. I agree with Viswanatha Sastri, J., ib 
Parcatavardhanamma v. Subbarao4, that it is for the Board, asa statutory body 
specially entrusted with the duty of considering an application for sanction under’ 
section 76, to first consider the matter and the province of the Court is only to 
examine that order and see if it is necessary to modify or to cancelit. This. 
Civil Revision Petition is therefore dismissed with the costs of respondents r 
and 2. 

In one respect, however, I think I should interfere with the order of the 
learned Judge. In setting aside the order of the Board, be directed the respon- 
dents 2, 3, 4, 6 and 8 before him to pay the costs of the petitioners, fixing a vakil’s 
fee of Rs. 250. The costs as determined have come to Rs: 662-12-0. Now it is 
Clear tht if any one was to blame for what had happened, it was the Board, and I 
do not think it proper that the petitioners before me should have been mulcted with 
such heavy costs in a matter in which the learned Judge did not decide on the merits. 
I think the proper order which the learned Judge should have passed was an order 
that parties should bear their own costs. The order so far as costs of the lower 

urt are concerned is hereby set aside. 

Petition dismissed. 

K. C. / —— Order as to costs varied.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justiag Racmava Rao. ' 
Tavanur Manakkal Raman Nambudiri .. Appellant* 
v. 
Chenni Veettil Karthiya Yani Nangiar Amma and another .. Respondents. 
Desd—Coastruction—Kanam or usufructuary mortgage. 
Wh document described kychit, and did ride for liability to 
a Serie wal fee and there wan ne BEBO afe such aniei, RR, oe 
Held : It proper to construe itasa usufructuary mortgage and not kanam. Th 
panayam kyehit js a very well-known word in Malabar and where it is used there is An e o 
suppose that a m 1s not what was intended by the parties but a kanam. If really tbe parties 
intended a kanam there was no difficulty in the way of their use of that word. That they have not 
used that word but have used altogether a different word is a point of considerable significance. 
Appeals against the orders of the Court of the Subordinate Judge, Ottapalam, 
dated 23rd February, 1948, in A.S. Nos. 194 and 189 of 1947 respectively (O.S., 
No. 471 of 1945 and I.A. No. 2994 of 1945, in O.S. No. 471 of 1945, respectively, 
District Munsif Court, Ponnani). 
D. A. Krishna Variar for Appellant. 
N. Sundaram Atyar for Respondents. 


” The Court delivered the following 

JupGMENT.—These two appeals which are against orders of remand raise a 
common question for determination, and that is the construction of a certain docu- 
ment, Exhibit A-1, a panayam kychit, as it is called, dated 25th May, 1923. The 
suit out of which these appeals arise was one for redemption on the footing that the 
document constituted a usufructuary mortgage. It was resisted by the defend- 
ants on the ground that the transaction was in the nature of a kanam. The suit 
was decreed by the trial Court but dismissed on appeal with the result that an 
application for renewal of the kanam which had been rejected by the trial Court 
was ordered by the lower appellate Court. 


There has been much argument advanced on both sides on this question of the 
construction of the document, but I think that if certain broad considerations of 
perspective are borne in mind the construction is not by any means one of difficulty. 
Cee ye ge —— ee noes 


I. (1949) 1 MLL J. 382. 
* A. A. O. Nos. 149 and 150 of 1949. 18th April, 1951. 
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That there was a prior kanam on the expiry of which the suit document came 
into existence is not disputed. That an amount of Rs. 250 was fixed by the parties 
as purapad payable on the date of the execution of the document in question and 
was in fact so paid is also common ground. Laying down for his guidance two 
basic principles (1) that it is more the substance ol a transaction than its name that 
has to be looked into for the purpose of ascertaining the true nature of the trans- 
action, and (2) that where the parties to a transaction with feil knowledge oi its 
legal implications have chosen to give a particular name to the transaction which 
is known to law, and the document evidencing the terms of the bargain makes it 
clear that the intention of the parties was to enter into such a transaction as 1s named 
by them, the Court is bound to give effect to the plain terms and tenor of the docu- 
ment, unless it is shown-that the terms of the bargain are repugnant to the character 
ofthe transaction as intended by the parties, the learned District Munsif came to the 
conclusion that the document in question in the present case was in the nature of 
a mortgage. The learned Subordinate Jydge on appeal reversed him 
esscatially under the influence of the impression, W ich is not warranted by the 
document itself, that although the parties intended a kanam they wanted to make 
it appear that it was a mortgage and that way “to anticipate a passing of any 
tenancy legislation giving protection to kanamdars”’. I should ordinarily be loath 
to interfere on a question of construction with the view of the lower Appellate Court 
in any case, but where the Courts below have differed, the question which I generally 
propound to myself is whether the lower Appellate Court had sufficient reason in 
law which compelled it to differ from the trial Court on the construction which the 
latter had placed upon the document. Applying this point of view to the present 
case, I have, after a careful and anxious consideration of the arguments of counsel 
on both sides, arrived at the distinct conclusion that the trial Gourt in the present 
case approached the matter from the right perspective and decided the case aright, 
whereas the lower Appellate Gourt lout sufficient warrant interfered with the 
conclusion arrived at by the trial Court. It follows in my opinion that the order 
of the lower Appellate Court in the present case must be set aide and the decree and 
order of the trial Court should be restored. 


Looking at the definition of “ kanam ” in the Malabar Tenancy Act [section 
3 (1)], it is common ground that the first four conditions stand satisfied, namely, 
a right in the transferee to hold the property liable for the consideration, (2) the 
liability of the transferor to pay to the transferee interest on the consideration, 
(3) the payment of michavaram by the transferee and (4) the right of the transferee 
to enjoy the property for the period provided for. As regards the fifth condition 
of the definition it is argued by Mr. Krishna Wariar that it does not exist in the 
present case, because on the report of the Commissioner both the Couris have 
concurred in holding that the renewal fee payable is nil. Mr. Sundara Aiyar has, 
on the other hand, contended contra relying upon a case in Kannathazha Pakran 
y. Puthalath Aminal Umma1. In that case, in a transfer described as kanom the 
transferee was permitted to enjoy the property for a further period after the termi- 
nation of the original period. The renewal fee calculated according to the provisions 
of the Act amounted to nothing. The transferee contended that he was not liable 
to pay any renewal fee at all and that consequently tbere was no kanam. It was 
held by Burn, J., that the contention was wiong, because, as the learned Judge 
put it, it confused the garon of the liability of the transferee to pay renewal fee 
‘with the question of the amouLt of renewal fee. The liability to pay renewal 
fee being still there, the kanam was, according to the learned Judge, stil a kanam. 
Tt is not necessary for me to go into the relative merits of the contention of counsel 
on either side on this aspect of the matter, because I am clear that the document 
in the present case does not provide for the liability of the transferee to pay any 
renewal fee to the transferor, if the transferee is permitted to enjoy the property 
in question for a further period after the termination of the original period. 
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Mr. Sundara Aiya contends that if the character of the document as a kanam is 

-otherwise established, the liability to pay a renewal fee follows as a matter of course 
asone of the inicidents which in law attaches to the transaction. That is true, but 
in order to know whether the trarsaction amounts to a kanam or not, it 1s not 
improper to see whethe: the document provides for liability to pay a renewal fee. 
‘The document in the t case does not provide for it; nor does it go under the 
label of kanam, as the document in the case in Kannathazha Pakran vw. Puthalath 
Aminal Ummat. ; 

The name “‘ panayam kychit ” is, as Subba Rao, J., has observed in C.R.P. 
No. 1253 of 1948, a very well-known word in Malabar, ard where that is used, 
there is no reason to suppose that a mortgage is not what was intended by the parties 
but a kanam. Ifreally the parties intended a kanam there was no difficulty in the 
‘way of their use of that word. That the parties in the present case have not used 
that word hut have used altogether a different word is a point of considerable 
‘significance, in my opinion, which the lower Appellate Court has altogether missed. 
It ıs argued by Mr. Sundara Aiyar that the name is not all that matters, but that 
the substance of the transaction must be looked into. That is true; but where 
the substance of the transaction is not by any means a thing susceptible of casy 
‘definition on the provisions of the document the significance to be attached to the 
name still remains, as I think, * f°. 

It was argued by Mr. Sundara Aiyar that the payment of Rs. 950 by his client 
to the appellant on the date of the execution of the earlier document was itself in 
the nature of a renewal fee for the prior kanam transaction, and that if the possession 
of his client under that transaction continued under the present document 
his status as a kanamdar must be deemed to be continuing. That the Rs. 250 was 
paid as a renewal fee is not made out by the document itself but by an account 
book, the genuineness of which is not however by any means open to doubt. The 
word “ avakasam’”’ however which is to be found used in the account book does 
not necessarily show that it was by way of renewal fee of a kanam as such that the 
amount was paid . As Mr. Krishna Wariar, in my opinion, rightly points out, 
instead of the generic word ‘‘ avakasam’”’ it was open to the parties if they meant 
renewal fee for a kanam as such to have used the specific expression “‘ poliche edut huka 
avakasam”’. i“ Avakasam’”’, the generic word, may have been used, as I think, 
begause while no doubt the possession already obtaining under the prior kanam 
was intended to continue it was not intended that it should continue as possession 
under a continuing kanam but only as possession under a panayam kychit which 
the parties entered into in place of the old kanam transaction. The avakasam 
of Rs. 250 may have been for the continuance of possession under the new document 
though on a different jural basis to that of possession under the earlier kanam 
transaction. It is also said by Mr. Sundara Aiyar that the fact that his client had 
to bear the stamp and registration expenses would go to show that the transaction 
in question was a kanam rather than a mortgage. I do not consider this circum- 
stance to be by any means conclusive. On the whole the question is one of inference 
from all the relevant facts put together, and while no doubt there is some force 
in what the learned counsel is saying I have on the whole no doubt in my mind 
but that the judgment of the learned District Munsif alike with reference to pers- 
pective and with reference to considerations of detail is so clearly correct that it 
ought not to have been touched by the lower Appellate Court in the slightest. 


In these circumstances these appeals must be allowed with costs here and in the 
lower Appellate Court (advocate’s fee in A.A.O. No. 149 of 1949 only). i 


V.P.S. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PResenT :—Mnr. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE VENKATA— 
RAMA AYYAR. 


V. Venkatanarayana Rao ; .. Appsllant* 
0. 

Champalal Savansukha .. Respondent. 

Madras Agricultwrists Religf Act (IV Af 1 Sy a fama an (XXIII of 1948), section 19-A— 
Lf repeals provisos (B) and (C) af sation 3 (1) of the Aat 

AA Dto wno was Dot an Sa Alar E T E a TE (ii) of 
the Madras Agriculturists Relief Act read “with provisos (B) and (C) is not entitled to file an a 
cation under section 19-A of the Madras iculturists ief Act as amended by Act | of 
E There is nothing in sectlon 19-A which has the eflect of repealing ala ication c 

) and (C), which are as much an integral*pert of the definition of an turist, as the main 

clauses which precede the provisos. Section 13-A ex facis deals only with one subject-matter, namely, 
the rate of interest payable by certain persons, though they may not be agriculturists within th 
tion contained in section g (ii) read with the provisos. Section 13-A does not deal with any other 
matter. 

On appeal from the order of the Hon’ble Mr. Justice Rajagopalan, dated 
gth February, 1951, and passed in the exercise of the Ordinary Original Civil 
Jurisdiction of the High Court in Application No. 2682 of 1950. : 


N. Sicaramakiishna Aipar and V. S. Maytlerumperumal for Appellant. 
A. Viswanatha Aiyar and D. C. Krishnamurthi for Respondent. 


The Judgment of the Court was delivered by 


The Chief Justice —The appellant filed an application purporting to be under 
section 19-A of the Madras Agriculturists Relief Act as amended by Madras Act 
XXIII of 1948, for the determination of the debt due by him. Admittedly on 
the materia] date the appellant would not be an agriculturist within the meaning of 
the definition in section 3 (ii) of the Act read with provisos (B) aud (C). It was 
contended on his behalf before Rajagopalan, J., on the Original Side that neverthe-~ 
less the appellant was entitled to maintain the application because of the insertion. 
of section 13-A into the Act by the amending Act XXIII of 1948. Section 13-A 
runs thus: 

‘Where a debtisincurred by a person who would be an agriculturist as defmed in aie (ii) 
but for the o tion of proviso (i or proviso (C) to that section, the rate of interest a plicable to 
the debt shall be the rate applicable to it under the law, custom, contract or decree of under 
eat the debt arises or the rate applicable to an agriculturist under section 13, whichever rate is 

ess . 

The contention on behalf of the appellant as developed by the learned counsel 
Mr. Sivaramakrishna Ayyar practically amounted to this, namely, that the effect 
of the new section 13-A is to repeal by implication provisos (B) and (C) in section 
3 (ii) of the Act. It is true no doubt that the definition starts by saying that “ Agri- 
culturist ” means a person who has a certain interest in particular types of land, 
but the definition does not end there and it must be deemed to include the provisions 
by way of limitation declared in and by the different provisos (A), (B), (C) and 
(D). It is not accurate to say that the definition of an “ agriculturist °? is only 
contained in clauses (a), (b), (c) and (d) of section g (ii) excluding the provisos- 
The provisos are ag much an integral part of the definition as the main clauses 
which precedes the provisos. If that be so, we fail to see anything in section 13-A 
which has the effect of repealing by implication provisos (B) and (C). That 
section ex facie deals only with one subject-matter, namely, the rate of interest 
payable by certain persons. It gives the benefit of a reduced rate of interest to 
persons who would not be agriculturists within the definition contained in section 
3 (ii) read with the provisos use it expressly says that even persons who would 





* O. S. A. No. 24 of 1951. gth July, 1951. 


II]  POONAMCGHAND v. VENKATARATNAM CHETTI (Rahaswami Gounder, F.). 531 


not be agriculturists becauses of the operation of proviso (B) or proviso (C) would, 
af they be otherwise agriculturists, be entitled to the benefit of the reduced rate of 
interest. Section 13-A does not deal with any other matter. It certainly does 
not confer any new procedural right on persons who did not have that right before 
the insertion of that section. We cannot attribute to the Legislature the intention 
-of repealing portions of the statute by implication, when the Legislature could have 
-expressly and simply obtained the same effect by direct repeal. Apart from this 
-well accepted canon of construction, our conclusion is also based on an interpretation 
of the language of section 13-A itself which does not lend any support to the 
‘contention of the appellant’s counsel, It may be'that the appellant is entitled to 
relief in so far as the rate of interest is concerned. That does not fall to be con- 
sidered now. All that Rajagopalan, J., decided—and we agree with his decision— 
is that the appellant was not entitled to maintain an application under section 19-A. 
Before Rajagopalan, J., the appellant sought permission to convert this petition 
‘into a suit by paying the necessary court-fee. The learned Judge saw no reason 
to grant that request. The same request was repeated to us, but we see no reason 
why this cumbrous procedure of converting an Original Petition into a suit should 


‘be resorted to when a suit can be filed in the course. 
The appeal therefore fails and is dismissed with costs. 
K.S. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice RAmaswamı GOUNDER. ~ 
Sha Ganraj Poonamchand .. Petitioner" 
U. 
P. Venkataratnam Chetti .. Respondent. 


Madras Buildings (Lease aad Rent Act ZAT Y 1949), sections 7 (2) and 12-B (newly mseried 
in 1951)—Not applicable to appeals or gs whi. been disposed af before the commencemuni of the 
Aminani A 1951. 


The Amendment Act of 1951 inserting sections 7 (2) and 12-B in the Madras Buildings (Lease 
and Rent Control) Act are not applicable to appeals and proceedings whicb had been disposed of 
before the commencement of the Amenm’mentActofig51. Itcannot be said that becauce of the right 
to take the matter in revision to the High Court A R by the Amendment Act it-makes ita ` 
pending proceeding to which section 7 (2) will apply. 

Petition under section 12-B of Act (VIII of 1951), aying that the High 
Court will be pleased to revise the order of the Court of Small Causes, Madras, 
in H. R. A. No. 1267 of 1950, preferred against the Order of the House Rent 
‘Controller, Madras, in L. Dis. No. 4292, H.R.C., 1950. 


P. S. Kothandapam for Petitioner. 

C. Sriraman and P. Venkataswami for Respondent. 

The Gourt delivered the following 

JUDGMENT :—This revision is filed against an orde: passed by the Small Cause 
Judge, Madras, in appeal against the order of the Rent Controller evicting the 
present petitioner from the premises. The respondent is the owner of the premises, 
and he filed the application for eviction on the ground that the petitioner did not 
pay the rent due for March, 1959. The contention of the petitioner was‘ that as 
aisual he had paid the rent for that month also by sending a cheque dated 11th April, 
1950, and that in the ordinary course it must have reached the landlord. But both 
the Courts have not accepted that case and have found that there was a default in 
the payment of rent. The Rent Controller therefore passed an order of eviction 
-which has been confirmed by the Appellate Tribunal. 


The contention before me is that under the new section 12-B introduced by 
the Amendment Act of 1951 which came into force on the 1st May, 1951, this 
Gouit is given revisional jurisdiction even over the orders passed by the subordi- 
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nate tribunals six months before the commencement of the Amendment Act, and 
that the order of eviction should not have been passed, under the proviso to sub- 
section (2) of section 7 of the Act, without a finding whether the default was wilful.. 
According to that proviso, if the default was not wilful, then a discretion is vested 
in the tribunal to give a reasonable time not exceeding 15 days before making the 
order of eviction. The contention, therefore, is that in this cese the order of the 
tribunal was made before the coming into force of the Amendment Act, and so the- 
case must go back to it for a finding whether the default was wilful or not, so that 
the said discretion might be exeicised in case it came to the conclusion that the 
default was not wilful. But it will be seen that section 20 of the Act makes the pro~ 
visions of the Amendment Act applicable only in respect of applications made or 
appeals preferred or other proceedings instituted under the old Act and pendi 

at the commencement of the Amendment Act. The present case was one institut 
under the old Act, but was not pending at the commencement of the Amendment 
Act, for the order of the Appellate Tribunal was made in April, 1951. But the 
learned counsel for the petitioner contends that the Explanation to section 12-B. 
under which this Court is given revisional jurisdiction even in respect of orders. 
passed six months earlier necessarily means that all the other provisions of the Act 
are to be applied even in a case which is not pending at the commencement of the 
new Act but disposed of, as in this case, before the new Act came into force. But 
this argument seems to be opposed to the provisions of section 20, for it specifically 
makes the provisions of the new Act applicable only to applications, appeals and. 
other pr ings pending at the commencement of the new Act and not disposed 
of before the new Act came into force. That being so, I consider that the proviso. 
to sub-section (2) of section 7 cannot be invoked by the present petitioners with 
the result that there being no other point raised, this revision must fail. 

But the learned counsel for the petitioner makes an appeal that his client may 
be given some time to vacate the premises. Having regard to the fact that he has 
been occupying the premises for a number of years and also the fact, which seems 
to be eee aha except for this particular month he has been regular in the pay- 
ment of rent, I think some such indulgence hy way of extending the period of 
eviction till the end of this year may be shown. ‘The Revision Petition is therefore 
dismissed with costs, but the order of eviction will not be enforced during the year, 
I95I. 

K.S. ——. Petition dismissed- 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice CHANDRA REDDI. | 
Thiruinalaiswamy Mudali .. Appellant* 
v. 
Periasami Mudali and another .. Respondents, 
Csil Procedure Code (V of 1908), Order pas S 293 (as amended in Madras\—Remand— Order cannot 
be mads without comng to the conclusion that the decision of the trial Court is rong and ought to be set aside. 


An order of remand made without coming to the conclusion that the decision of the trial Court 
is wrong, is illegal and has to be set aside as unsustainable. After the Madras amencment of rule 23 
of Order 41, Civil Procedure Code, it cannot be contended that there is any residuary power im the 
Appellate Court to remand a case apart from the provisions of Order 41, rule 23. A Court cannot 
aac inherent jurisdiction in any case for which another procedure is laid down specifically m the 
e. 


Appeal against'the order of the Court of the Subordinate Judge, Vellore, 
dated goth June, 1949, in A. S. No. 4 of 1948, preferred against the decree in 
O. S. No. 388 of 1945, on the file of the District Munsiff Court, Ranipet. 


S. Ramachandra Atyar for Appellant. 
A. Sundaram Aiyar for Respondents. 





“A. A. O. No. 346 of 1949. 1Ith July, 1951. 
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The Court delivered the following 


Jupomenr.—This appeal is against the order of the Subordinate Judge of 
Vellore remanding the case to the trial Court. The suit which has given rise to 
this appeal was instituted by the appellant herein for ejecting the respondents. 
from the suit properties which were purchased by him at a Court auction sale 
on 7th December, 1944. A few material facts may usefully be stated here :— 
One Varadarajan filed Ô. S. No. 71 of 1927 in the Sub-Court, Vellore, for partition. 
of the family properties and for separate possession of his share against two persons. 
Veerasami and Kaniappan. A preliminary decree was passed by the trial Court 
and in appeal against.that decree a stay of final decree proceedings was obtained 
on condition that the judgment-debtors should furnish security for a sum of Rs. 12,000.. 
In pursuance of that order the judgment-debtors, that is, Kaniappan and Veera- 
sami furnished the suit properties as security in addition to a third party security. 
Ultimately the a was dismissed and stay dissolved. On taking accounts 
it was found that the judgment-debtors were liable to pay the decree-holder a sum 
of Rs. 25,000 and a decree followed for this amount, besides the decree for partition. 
In execution of this decree the suit properties along with otber properties were 
brought to sale and in the Court-auction the appellant purchased properties as. 
covered by lot No. 2 for a sum of Rs. 4,500 on 7th December, 1944, and took. 


delivery of those properties. 


The present suit which has given rise to this appeal was instituted by the 
Court-auction-purchaser, i.e., the appellant herein on the allegation that subse- 
quent to his taking possession of the suit properties the respondents herein trespassed 
on them. The main defence to the suit was that title to these properties vested in. 
the defendants by virtue of a sale deed dated 6th July, 1932, from Kaniappa whose 
separate properties they were and that in any event the defendants perfected 
their title thereto by adverse possession. Rejecting the defence the trial Gourt 
decreed the suit. ` 


On appeal against this decree and judgment of the trial Court the learned 
Subordinate Judge remanded the case to the trial Court for the purpose of taking 


full evidence in the case. 


In the words of the learned Subordinate Judge the reasons for the remand 


are ; 


“ There is no clear f before me of the manner in which the suit properties came to be sold 
or the manner in which catisefaction of the decree came to be entered. It has been mentioned 
to me at the Bar thst the suretv’s son id Rs. 12,000 and got his properties released. If that is 
true, the entire amount secured under P-4, having been paid, the B schedule properties should 
not have been sold and even if the sale had been held before the payment the sale should not have 
been confirmed. As there is lacuna in the evidence with reference to this portion of the case, in 
my opinion, it is better to send back the case to the trial Court for the purpose of taking full 
evidence on this mstter.”” 


The plaintiff who is aggrieved by this order has come up in appeal to this 
Court. Mr. Ramachandra Aiyar for the appellant contends in support of the 
appeal that the order of remand passed by the lower Appellate Court is illegal 
as it is contrary to the provisions of Order 41, rule 23, Civil Procedure Code. He 
argues that the lower Court acted without jurisdiction in remanding the case 
without coming to the conclusion that the decision of the trial Court is wrong 
and that it ought to be set aside. In support of his contention he relies upon two 
decisions of this Court reported in Agneswaraswami Devasthanam v. Thillai Govinda 
Pandithan1, and Ariyangavu Pillai v. Nallamangat Ammal*. There seems to be 
considerable force in the argument of Mr. Ramachandra Iyer. The power of 
an Appellate Court to remand is contained in Order 41, rule 23, as amended in 

8. de 





I. (1948) 2 M.L.J. 413. a. (1950) 2 M.L.J. 370. 
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“ Where the Court from whose decree an appeal is preferred has disposed of the suit upon a 
preliminary point and the decree is reversed in appeal, or where the Appellate Court in i 
-or setting aside the decree under appeal considers it necessary ın the interests of justice to reman 


‘whe case the Appellate Court may by order remand the case and may further direct what issue or issues 


shall be tried in the case xo remanded and shall send a copy of its judgment and order to the Court 
from whose decree the appeal is preferred, with directions to re-admit the suit under its original 
number in the register of civil suits, and procedéd to determine the suit and the evidence, if any, recorded 
during the original] trial shall, subject to all just exceptions, be evidence during the trial after remand”. 
It is seen that this rule lays down the circumstances under which an Appellate 
‘Court can remand a case to the trial Court. So, to justify an order of remand, the 
conditions specified therein should be fulfilled. It is open to the Appellate Court 
to remand the case to the trial Cagirt in the interests of justice only when it finds 
it necessary to reverse the decree for justifiable reasons. 


In the present case the order of remand is made not because the Subordinate 
Judge was of opinion that the decision of the trial Court is wrong on merits and 
ought to be set aside and the interests of justice required that the suit should be 
reheard but because it was his view that it was better to send the case back to the 
trial Court for the purpose of taking full evidence “‘ as there is lacuna in the evidence 
with reference to this portion of the case.” I do not think this is permissible under 
the provisions of Order 41, rule 23 of the Civil Procedure Code. It may also he 
noted that there is no basis either in the pleadings or in evidence for the case which, 
the learned Judge thought required elucidation. The plea that a sale of the 
judgment-debtor’s property in enforcing the security could not be validly held after 
the third party surety had deposited the amount of the security bond 
was not put forward in the written statement, nor was any issue raised about it, 
nor any evidence bearing on that question let in. No attempt seems to have been 
made even in the lower Appellate Court to put forward that contention and 
substantiate it. 


In this context, two rulings of this Court were cited by Mr. Ramachandra 
Iyer for the appellant. It has been laid down by Horwill, J., in both in Agneswara- 
swami Devasthanam v. Thillat Govinda Pandithan!, and Ariyangavu Pillai v. Nallamangai 
Ammal*, that the Court of appeal can remand a case to the trial Court only when 
it finds it necessai y to set aside the decree on the material placed before it. I express 
my rape with the view taken by the learned Judge in both the decisions. 
It follows that an order of remand made without coming to the conclusion that 
the decision of the trial Court is wrong, is illegal and has to be set aside. 


Mr. Sundara Iyer, the learned counsel for the respondent maintained that 
an Appellate Court has got mherent jurisdiction to remand a case even apart from 
the provisions of Order 41, rule 23, Civil Procedure Code, and in support of this 
he has referred me to a decision of a Bench of this Court reported in Radhakrishna 
Rao v. Venkat Rao*. There the question that arose for consideration was whether 
the order under appeal was made under Order 41, rule 23, Civil Procedure 
Code, or under section 151, Civil Procedure Code and whether the appeal was 
‘competent. The learned Judges held that no appeal lay against that order as 
it was one made under section 151, Civil Procedure Code. 


Another decision of this Court relied upon by Mr. Sundara Iver is Sheik 
Mohammad Maracayar v. Rangaswami Noidut, where Odgers. J., observed that the 
power to remand inhered permanently in an Appellate Court though it ought 
to he very cautiously exercised. Mr. Ramachandra Iyer has invited my attention 
to cases which have taken a contrary view but it is unnecessary for me to consider 
this question any further baving regard to the Madras amendment to Order 41,, 
rule 22, Civil Procedure Code. I do not think that after this amendment it could 
be said that there is any residuary power in the Appellate Court to remand a case 





t. (194872 M.LT. 419. - g. (1024) 47 M.L.J. 552: L.L.R. 48 Mad, 713. 
_ 2 (1950) 2 M.L.J.°970. f , 4 (1g21) 16 LW. 515. 


e 


II] |: RAJAH OF VIZIANAGARAM 0. O. LR, VIZ. MIN. CO., LTD. 535 


apart from the provisions of Order 41, rule oe my view the inherent power 
of the Court to remand a case is embodied in er 41, rule 23, and that power is 
prescribed with certain limits, namely, that the Court can remand a case in the 
interests of justice only when it comes to the conclusion that it is necessary to set 
aside the decree. It is well settled that a Court cannot exercise inherent juris- 
diction in any case for which another procedure is laid down specifically in the 
Code. Assuming this contention of Mr.’ Sundara Iyer to be correct an appellate 
Court cannot exercise that inherent jurisdiction arbitrarily. For the aforesaid 
reasons the order of the lower appellate Court remanding the suit cannot be 
sustained, | 

Mr. Sundara Iyer next attempted to support the order of the lower Court 
on the ground that the consent of the advocate for the appellant herein was obtained 
for the course adopted by the lower appellate Court. He maintained that even, 
if the lower appellate Court has violated the mandatory provisions of Order 41, 
rule 23, Civil Procedure Code, still the consent of the parties would cure it as it 
cannot be said to be an order without jurisdiction but that at the worst it is only 
an illegality. In support of the contention that the order of remand though illegal 
can be cured by the consent of the parties he relied on the Manager of the Court of 
Wards, Kalahasti Estate v. Ramasami Reddi?. Tt is not necessary for me to go into this 
question in view of the fact that the learned Judge does not purport to act on the 
consent of the parties. As I have already stated the learned Judge thought that 
as there was a lacuna, in the case in the interests of justice the case should be remanded 
to the trial Court for the purpose of taking full evidence on the matter. In these 
circumstances I think the order of the lower Court ing the case to the trial 
Court must be set aside. But it does not preclude the defendant ndent herein 
from applying for such amendment of the written statement as he thinks necessary 
which will be considered by the lower appellate Coust on the merits of that applica- 
tion. The order of the lower appellate Court is set aside and A: S. No. 46 of 1948 
is sent back to the lower appellate Court for disposal on the merits. Having regard 
to the circumstances of the case I direct each party to bear his own costs. 


K.S. a Appeal allowed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :-—Mnr. Justiag GoviswpaA MENON AND Mr. Justicn Cxanpra Reppr. . 
The Rajah of Vizianagaram -. Afpellani* 
i | 


The Official Liquidator, Vizianagaiam Mining Co., Ltd., Visakha- 
patham and others a 


Companies Act (VIZ ef 1913), Part IX— Windin wp in India ef unregistered incorporated i 
Exgland—Ferti peice Pai iik their dolls Section 10 (1) 4) and ( ] Ana cs 
Stock-in-trads is movable property—Necesni for registration—Section 277-D—F fect. 


latement in balance-shect of compar including a debt in “‘ sundry debts "—If ackustolede- 
ment saving limitation. ‘i R 


Madras Court of Wards Act (I of 1902), section 9r — dus from a company to ward written off by 
Couri of Wards— Ward if can prove or the amount in liquidation witho frat chica a declaration i i 
fled ariari the Court of Va ber ariling off was ultra vires. . chins 

‘A foreign creditor is as much entitled to a share in the amets of an unregutered liqui- 
dation A3 a creditor resident in the country where the unregistered company is situated, ripe hae 
ality of the creditor not making a point of difference, The question of situs of a debt bas not much 
Dee ee ee Wah Saas bee Oe 
unregistered company which is wound up. It is in connection with e administration and succession 
actions that the situs of a debt has relevancy. Accordingly it cannot be contended 
of debts of foreign creditors should be expunged. mah [he proof 


Where there is a mortgage or charge on the stock-in-trade ofa company, which is movable 
of the company such mortgage or charge requires registration under section 109 (1) of the EA 
l . 1. (1905) 15 M.LJ.296 : T.L.R. 28 Mad. 497. : 
* A.A.O. Nos. 80 of 1948, 249 to 252 of 1949 and 103 of 1950. oth February, IQ5I 
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Act. What is exempted from registration is a pledge of movable property of the company other 
than stock-in-trade, It cannot be said that section 277-D of the Companies Act takes away the 
nature registration. 


Where a balance-shest of the company contained a statement “‘ to sundry debts ” and it is proved 
that the amount mentioned inchuded a debt due to a creditor, the balance-sheet contained 
acknowledgment which will save the debt from the bar of limitation. 


Appeal against the order of the District Court of Visakhapatnam, dated the 
6th day of March, 1947 and made in I. A. No. 225 of 1946 in O. P. No. 30 of 1946. 


G. M. A. Nos. 80 of 1948 and 249 to 252 of 1949. 
V. K. Thiruvenkatachari, P. Ram Reddi and V. Venkatarama Reddi for Appellant. 


. The Government Pleader (P. Satyanarayana Raju), E. Venkatesam, E. L. Bhagiratha 
Rao, K. Rajah Aiyar instructed by Messrs. King and Patridge and C. FV. Dit hitalu 


for Respondents. 

C. M. A. No. 103 of 1950. 

C. V. Dikshitulu for Appellant. 

P. Rami Reddi, V. Venkataramana Reddi, E. Venkatesam and E. L. Bhagiratha Rao 
for Respondents. 

The Court delivered the following 


Jopoments : Govinda Menon, F.—All these appeals arise out of the winding up 
proceedings of the Vizianagaram Mining Co., Ltd., which had been incorporated 
and registered under the Companies Act then in force in England on 8th December, 
1894. The main location of its business was in the Vizagapatam district of the 
then Presidency of Madras, where various minerals were mined by the company. 
Its principal place of business for the address to be given under section 277 of the 
Companies Act was Kodur. In that company, the Rajah of Vizianagaram was 
a shareholder and he had also leased out to the company the lands on which 
apo gee Sas gl seg og nace ile matters were in this 
state, O. P. No. 25 of 1946 was filed on the Original Side of this Court by the Raja 
„on 29th January, 1946, for winding up the company, which was ordered on 6th 
March, 1946. Thereafter, further proceedings relating to the winding up were 

to the District Court of Visakhapatnam the petitions out of which 
the above appeals have arisen were taken in the said District Qourt. On rith 
July, 1950, in Application No. 732 of 1950 the proceedings have been re-transferred 
to the Original Side of this Court and we are informed that the Official Receiver, 
Madras, is now in charge of the liquidation proceedings. O.M.A. No. 80 of 1948, 
and O.M.A. No. 251 of 1949 go together, and the other appeals, viz., C.M. Nos. 249, 
250 and 252 of 1949 can also be considered together. 


We will first ofall consider the main a viz., C.M.A. No. 249 of 1949. This 
arises out of J. A. No. 135 of 1948 in which the petitioner, the Rajah of Viziana 
was the third creditor and the respondents 2 to g were the foreign creditors. The 
Rajah of Vizianagaram applied to the lower Court for an order that the proof 
of the foreign creditors be expunged and that their names be deleted from the 
certificate of the Official Receiver filed under rule go of the Indian Companies 
Rules. The learned District Judge, on a consideration of section 271 of the Indian 
ies Act as well as the arguments addressed to him, came to the conchi- 
sion that foreign creditors are entitled to prove their claims in liquidation - 
ings under Part IX of the Indian Companies Act and therefore dismissed the appli- 
cation. C. M. A. No. 249 of 1949 is by the Rajah of Vizianagaram against the 
order dismissing I. A. No. 135 of 1948. 
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C. M. A. No. 250 of 1949 arises out of an application by one of the foreign credi- 
tors, oiz., S. A. Saigi Meneare Et. Gommerceale filed under section 183 (5) of 
the Act and rule 85 of the rules framed thereunder, praying that the order of the 
Official Liquidator rejecting their claim be set aside and the claim be allowed in 
full. After setting aside the order of the Official Liquidator, the learned District 
Judge allowed the claim of this creditor to the extent of the principal loan subsisting, 
aZ., £9,500. The Rajah of Vizianagaram appeals in C. M. A. No. 250 of 1949 
against allowance by the District Judge of this claim. 

C. M. A. No. 252 of 1949 arises out of J. A. No. 124 of 1948, in which the 
petitioner was one Arthur Stanley Lindley, who applied under section 183 (5) 
of the Indian Companies Act against the order of the Official Liquidator rẹjectin 
his claim for a sum of £746-1-2 on the ground that it was time-barred. The learn 
District Judge found that the sum of £746-1-2 was included in the sum_ of 
£4,897-7-7 mentioned in the balance-sheet, Exhibit P-1, and that the sum was 
a in the affidavit submitted by Mr. John Hawkins in support of the 
application. He therefore held that there was no bar of limitation. The Rajah 
of Vizianagaram appeals against this order by C. M. A. No. 252 of 1949. 


G. M. A. No. 80 of 1948 arises out of I. A. No. 225 of 1946 by which the Rajah 
of Vizianagaram applied for an order of delivery of certain leasehold properties 
for the sale of certain machinery, etc., and for permission to levy distraint. The 
learned District Judge found that the Rajah, as the lessor, was entitled to re-enter, 
that is to say, the Official Liquidator should not sell any leasebold right as being an 
asset of the company ; but that the actual re-entry will be postponed for a period 
of six months or until further orders till the Official Liquidator completes the liqui- 
dation. It was also held that the Rajah was entitled to enforce the right of pre- 
emption, but only with regard to particular things comprised in in the clauses in 
particular leases for which a commissioner was appointed. Against the disallowance 
of the distraint in respect of rents, C. M. A. No. 80 of 1948 has been preferred. 


C. M. A. No. 251 of 1949 is against the order in I. A. No. 1396 of 1948 which 
was an application by the Rajah under section 183 (5) of the Act and rule 85 of 
the rules framed thereunder praying that the Court may vary an order of the Official 
Liquidator dated 13th April, 1948, by adding back to the proof of the applicant 
as creditor the sums disall by the Official Liquidator. The learned Dis- 
trict Judge modified the order of the Official Liquidator by allowing a further 
sum of Rs, 2,189-6-5 but in other respects the order of the Official Liquidator was 
confirmed ; but permission was granted to the Rajah to file a suit for a declaration 
that the acts of the Court of Wards in allowing remissions to the Vizianagaram 
ee Gompany will not bind him, and if he succeeds in that suit, to prove his 
claim tor those amounts. 


C. M. A. No. 103 of 1950 is connected with C. M. A. No. 250 of 1949 and is 
against the disallowance by he District Judege in J. A. No. 126 of 1948 of a sum of 
£3358 claimed byS.A. Belgi Miniers Et. Commerceale ax interest on £9,500 
allowed by the District Judge as due to them. In this appeal, a further question 
is also raised as to whether the creditor is entitled to a charge on the mineral ore 
quarried by the company for the sum of £9,500 due as principal and £3,358 due 
as interest. The learned District Judge as mentioned already, has found that the 
creditor is entitled only to the extent of the principal loan subsisting, viz., £9,500 
without any kind of charge and disallowed the amount claimed as interest. 


It will be useful to set out the amounts due to the various creditors. We 
are informed that the second respondent in I. A. No. 195 of 1948., viz., National 
Bank of India, Ltd., London, Creditor No. 4 claims a sum of Rs. 1,02,146-8-0. 
Creditor No. 5, S. A. Baigi Miniers Et. Commmerceale claim a principal of £91500 
and an interest of £5358; making a total of £12;858, but the amount 
Was the principal loan of £9,500, which when converted into Indian Currency 
would equivalent to Rs. 1,26,666-10-8. The fourth respondent in ©. M. A. 
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No. 249 of 1949, A. S. Lindley, represented by the power-of-attorney-holder 
Mr. H. M. Small, Madras, who is creditor No. 8 claims a sum of £746-1-2 which 
in Indian Currency comes to Rs. 9,947-7-!. The fifth respondent F. J. Hawkins, 
claims a sum of Rs. 2,246-10-1. The sixth respondent R. H. Dunn, creditor No. 11, 
claims a sum of Rs. 2,833-5-0 ; and the 7th respondent, Cie Beige les Mines Mine- 
rals and Mutax, represented by J. S. Williams, Nagpur, claim Rs. 16,284. On 
the whole the total amounts claimed by the foreign creditors comes to Rs. 2,60,142 
and odd. The general question of law common to all the appeals is whether the 
foreign creditors are to be allowed to prove their claims in the winding up proceed- 
ings in India. 

'Fhis question that has been very elaborately discussed is bereft of direct autho- 
rity and the learned counsel for the appellants desires the Court to pronounce a 
verdict on that point by considering the principles deducible from various decisions, 
English and Indian, cited before us. Before discussing the various authorities 
quoted, it would be useful to refer to the statutory provisions dealing with the 
winding up of an unregistered company. Section 2 (1), clause (2) of the Indian 
Companies Act defines a “ company ” asa company formed and registered under 
the Act or an existing company; and an “existing company” is defmed in 
clause (7) as a company formed and registered under the Indian Companies Act, 
1866, or under any Act or Acts repealed thereby, or under the Indian Companies 
Act, 1882. The winding up of such a company is governed by the isions 
of Part V of the Act containing sections 155 to 247°; and Part which contains 
sections 270 to 276 refers to the winding up of unregistered companies, which 
expression according to section 270, shall-not include a railway company incor- 
porated by Act of Parliament or by an Indian Law, nor a company registered under 
the Indian Companies Act, 1866, or under any Act repealed thereby, or under 
the Indian Companies Act of 1882, or under this Act, but shall include any 
partnership, association or company consisting of more than seven members. It is 
in accordance with the provisions contained in Part IX that the company under 
consideration has been ordered to be wound up. Section 271 is important, because 
that deals with the winding up of unregistered companies and it says that the 
provisions of the Act relating to winding up of companies (Part V, sections'155 to 
247) shall apply to the winding up of an unregistered company, with the excep- 
tions and additions referred to in that section. Section 271 (3) has particular 
reference to the present proceedings, because it says that where a company incor- 
porated outside the Indian Union, which has been carrying on business in Ihdia, 
ceases to carry on business in India, it may be wound up as an unregistered company 
under Part CX, notwithstanding that it has been dissolved or otherwise ceased to 
exist as a company under or by virtue of the laws of the country under which it 
was incorporated. Unlike the general law in winding up proceedings, by which 
during the course of winding up the property of the company does not become 
vested in the Official Liquidator so far as unregistered companies are concerned, 
by section 275 the Court has power to vest the properties of the company ın the 
Official Liquidator by his official name. This is analogous to bankruptcy proceed- 
ings where the property of the insolvent becomes vested in the Official Receiver 
or the Official Assignee as the case may be. The contentions put forward by 
Mr. V. K. Tiruvenkatachari supported by a wealth of legal learning is in its enun- 
ciation, not complex. But the decision is a difficult one. mg to: hi 
the wi up of an unregistered company in India are proceeding’ 
of an independent character by which the unregistered company is treated as a 
separate entity for the purpose of winding up and therefore any foreign creditor 
of the company has no right to prove his claim in a. winding up in India., The 
various steps in the argument can be briefly detailed as follows :— 


(1) A true and proper construction of sections 270 to 276 coupled with the 


ons regarding ordinary winding up would show that an unregistered company 
3, for the purpose of an Indian winding up, a separate concern. Je 


2 
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- (2) In the winding up of such a company, it is not, within the powers of 
the Court, or the liquidator, to get at the assets which are outside the Court’s juris- 
diction, and it is not possible to settle the contributories also among persons who are 
not subject to the Court’s jurisdiction. : 


(3) Such being the case, the winding up here is not an ancillary proceeding’ 
to the ae up, if there be any, in the ay in which the company is registered, 
and therefore, if the winding up here is an independent proceeding, the creditors 
of the company who are resident outside India, cannot be recognised as creditors 
entitled to receive from the assets of the company. 


On the other hand, Mr. Rajah Ayyar for some of the foreign creditors stresses 
the fact that even in the case of a foreign company doing business in India, there 
is only one company and not as many companies as there are places in which 
it carries on business, because the company is a single legal entity carrying on 
business in a number of branches. If that argument is accepted, then Mr. Rajah 
Ayyar says in finding out the ¢reditors of such acompany, the question of the 
domicile of the creditors is irrelevant. It is open to find out who the creditors of 
that single company are. In the case of an ordinary creditor, the monies due 
to him can be realised from the assets of the company, wherever they may be ; 
but the question in what way the creditor can realise it depends upon the law 
of the country where the assets are situated. If that were so, though the company 
is registered in England and is carrying on business in India, by the application 
of Part IX of the Companies Act, when it is wound up, it is open to the creditors 
resident outside India, to prove, in such liquidation proceedings, what is due to 
them. But it is pointed out by the learned counsel for appellant the Rajah that 
in the present case there are no liquidation proceedings in the place where the 
company is registered and therefore a foreign creditor cannot get his debts proved 
in India and realise the dividends here, whereas at the same time he is able te file 
a suit for the entire amount in England and get a decree against the company’s 
assets there for the whole amount. The short answer to this question, according 
to the respondents’ learned counsel, is that if it is one and the same company and 
a creditor has received part of his dues by liquidation proceedings of an unregistered 
company in one place, he can only sue for the balance amount due to him after 
crediting what he has received in such liquidation proceedings. Likewise it is 
conceded by the learned counsel for the respondents that it is open to an Indian 
creditor, after realising a part of his dues in liquidation Fuses in India, to 
proceed ‘against the company, for the balance sum, if there are no liquidation 
proceedings, by suing for the balance amount according to the law of the country. 


It therefore becomes necessary to decide whether the winding up of ans 
unregistered company which has its place of registration in a foreign country ie 
a pr ing relating to an independent entity in which only the creditors, who are 
subject to the jurisdiction of the Court in India, can prove their claims. In the 
treatise on Foreign Companies and other Corporations by E. Hilton Young, thy 
learned author observes at page 182 that the law of the country in which a compans 
is domestic determines the constitution of a foreign corporation, the legal relations 
of its members infer se and towards the corporation, and their liabilities toward 
third parties. This statement is mainly based upon the decision in, In the matte- 
of the Madrid and Valencia Railway Company and of the Joint Stock Companies Winding- 
up Acts, 1848 and 1849, Ex parte Turner: Ex parte Jamss!. In all common law coun 
tries, such as England and America, a Corporation lives under the law under 
which it has been created or “ incorporated”, the law from which it “ derives its 
existence”. In most civil law countries, the personal law of a private law corporation 
is that of the State in which it has its centre of “ domicil ”, see The Conflict of 
Laws, a comparative study by Rabel, Volume 2, pages 31 and 33. Are we 
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therefore constrained to hold that on, this principle the foreign creditors of an un- 
registered company which is being liquidated in India are to be denied the right 
to prove their debts in Indian Courts? For the contention that even if the com- 
pany is being wound up in the place of its origin, when there is a winding up in 
ladia ader Pare IK ithe Ace the weceetines here cannot be called 

to the winding up in the place of origin, Mr. Tiruvenkatachari has delved deep 
into the historical origin of such winding up proceedings and relies upon the dicta 
contained in’ various English cases to substantiate his argument that the foreign 
creditors cannot prove their claims here. In re Matheson Brothers, Limited*, was 
a case where a company registered in New Zealand and having its principal place 
of business there, but having a branch office, agent, assets, and liabilities in 

was being wound up in New Zealand and the question arose whether the English 
Courts can make a winding up order. Kay, J., was of opinion that the English 
Court had the power, and in doing so He expressed the opinion that the English 
Courts, upon principles of International comity, would no doubt have great regard 
to the winding up order in New Zealand and would be influenced thereby. But 
the mere existence of a winding up ordeér made by a foreign Court did not take away- 
the right of the Courts in England to make a winding up order, though it would no 
doubt exercise an influence upon the English Courts in making the order. 


North, J., in In re Commercial Bank of South Australia?, had to conser the case 
of a company which was registered in Australia and being wound up there. Since 
it Was carrying on business in England also the question arose ether it could 
be wound up in England and the learned Judge observed thus :— 

“‘ I think, therefore, that the ish creditors are entitled to have a winding up order made vy 
this Court. Ido not think it would right to insert anv special directions in the orcer ; this is 
not the time for giving such directions. But I will say this, that I think the winding up bere 
will be to a winding up in Australia, and, if I have the control of the proceedings bere, I will 
take care that there shall be no conflict between the two Courts, and I shall have regard to tke interests 
of all the creditors and all the contributories, and shall endeavour to keep down the expenses of the 
winding up so far asis ponible. I think it clear that there is jurisdiction to make a winding up orcer 


Observations of Kay; J., in North Australian Territory Company v. Goldsmith Mort OF 
Gompany*, have been very much sought in aid by the learned counsel for the appel- 
lants. At page 717 of the report Kay, J., states :— | 

“In Australia an order has been made for a compulsory winding up. According to our law 
such an order migbt be done, but in the case of an Australian ny it would be confired to the 
property existing in this country, and would only be by way of ng a winding up which either 
was going on or was completed in Australia. It would be to protect the property in this ccuntry 
and the creditors in this country. That would be the only purpose of such an order.” 

In re Federal Bank of Australia, Limited‘, the judgment of Williams, J., in the 
Court of First Instance, following the observations of North, J., in In re Commercial’ 
Bank of South Australia? contains similar observations. What should be the proper- 
procedure when a company is being liquidated in more than one place, viz., at 
' the place of its origin and its b es outside, has been laid down’ by Vaughan 
Wiliams, J., in In re English Scottish and Australian Chartered Bank®. At page 394 
the learned Judge says that where there is a liquidation of one concern the general 
principle is, ascertain what is the domicile of the company in liquidation ; let the: 
court of the country of domicil, act as the principal Court to govern the liquidation ; 
and let the other Courts act as ancillary, as far as they can, to the principal liqui- 
dation. He further expressed the opinion that the Court dealing with the principal 
liquidation is bound to make provision for creditors in all parts of the seit. (ppm 8 
in and being heard if they think fit. Since the learned Judge held that the Court 
dealing with the principal liquidation should make provision for creditors in as 
parts of the world, are we to take it that the Courts where ancillary proceedings: 
ae 

t. (1881) L.R. 27 Ch.D. 225. ° >? 4 6B LT. 728. 
2. (1886)-L.R. 95 Ch:D. 1945 178- - . 5. -{1893) 3 Ch.D. 385,394. 
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are going on are not justified in making provision for the entire body of creditors 
of the company, but only for such of the creditors as are within the jurisdiction of 
the Court conducting the ancillary liquidation? The foreign cases so far discussed. 
envisage a principal liquidation and ancillary proceedings. But they do not 
give any definite guidance as to what the powers and duties of a Court conducting 
ancillary liquidation proceedings are. By the time we come to the case in New 
[Lealand Loan and Mercantile Agency Company v. Morrison- it looks as if, according 
to the learned counsel for the appellants, there was a change in the approach: to 
the question, as may be seen from the observations of Lord Davey that a scheme 
of arrangement sanctioned by an English Court with regard to a joint stock company 
which is being liquidated in England but which has branches in the colonies cannot 
be pleaded by the company in a Colonial Court as a defence to an action by a 
non-assenting creditor for the full amount of the claim. For the elucidation of the 
Present point, it is difficult to find any helpful observations in the judgment. But 
the difference between bankruptcy proceedings and winding up proceedings’ is 
stressed by the Honourable Lord when he states that in cases of bankruptcy the 
whole property of the bankrupt is taken out of him whilst in the case of winding up 
the property remains vested in title and in fact in the company, subject only to its 
being administered for the purposes of the winding up under the direction of the 
English Courts. 

We have next to consider the judgment of Maugham, J., in In re Vocalion 
(Foreign), Limited*, as well as the speech of Lord Atkin in Russian and English 
Bank and Florance Montefiore Guedalla v. Baring Brothers & Co.3, on both of which 
the learned counsel for the appellants placed much reliance. . After considering 
the earlier authorities, Maugham, J., stated as follows at page 206 :— 

“ Finalty it must be remembered that there may be winding up orders made in the foreign country 
pig Seen ecg a ae fae ek, eset en aat i 

e any o 
ease spans sie e Sal ancillary to the principal winding up bas not, I think, 
m our 


been much considered i is Court no doubt holds that in the winding up here all 
creditors, whether British or foreign, who can their debts have equal rights: bur it would 
seem that foreign Courts do not always take same view..... If there are two winding up 


orders, one here and one abroad, it would seem be impossible to contend that a 
is not to be allowed to prove his debt abroad and, if the lex for permits it sa ert een 
It is doubtful whether the following observations of Lord Atkin at page 428 
really mean that foreign creditors cannot prove their debts in liquidation proceedings 
in an English Court :— 
“ But if the corporation d acquires assets here and incurs t 
rs a ae noa dati dated ae eee Vo al aol 
its asects here shall be distributed amongst its creditors (1 do not stay to consider w T u Poplah 
ney: fact O gen) and for the purpose of the winding up it shall be deemed not to ve 
been dissolved 3 for that event would defeat our municipal provisions for winding up a corporation.” 
Some of the learned Law Lords, especially Lord Russell of Killowen and Lord 
Maugham did not see eye to eye with Lord Atkin in most of the conclusions arrived 
at by him. In this state of conflicting views expressed by the House of Lords, 
however much one might have ‘respected the great eminence of Lord Atkin, this 
Court cannot follow erentially his observations, which are far from being 
unanimously accepted by the other Law Lords. One finds it difficult to construe 
the reading of Wyan-Parry, J., in In re Swidair, Lid.*, relying upon the dictum of 
Vaugham Williams, J., in In re English, Scottish and Australian Chartered Banks, 
as tending to take a view that in ancillary liquidation proceedings, a foreign creditor 
cannot prove his debt. If at all, the Judge’s observations can be understood 
as justifying the view that foreign creditors will have the right to prove their dehts. 





1. (1898) A.C. 349. 4. 50) 2 AH E.R. 920, 924. 
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I have already referred to the contention advanced on behalf of the respondent 
that in cases where a foreign company is carrying on business in India, though its 
principal place of incorporation is elsewhere, there is only one legal entity and no 
scparate company as such and if there is only one company, the creditors all over 
the world of such a company are creditors in so far as it carries on business in India 
and the position of an ordinary creditor is that he can realise the amount due from, 
out of the assets of the company wherever they may be, and whether the creditor 
can realise his debt depends upon the law of the country where the assets are, 
t.¢., the principle of lex fori determines the method of such realisation. 


That a foreign company which does business in England in such a way as to 
be resident there may be sued there and a writ may be served on its officer there 
is clear from the decision of the House of Lords in Compagnic Generale Transatlan- 
iique v. Thomas Law @ Co.1 and Indian law as formulated in section 20 of the Gode 
of Civil Procedure contemplates such a suit. Ses also clause 12 of the Letters 
Patent of the High Court. Ifa foreign creditor can file a suit for the realisation 
of the amounts due to him, is there anything which prevents him from applying 
for liquidation of a foreign company which carries on business in India? In that 
respect we have to consider sections 162 and 163 and 166 of the Indian Gompanies 
Act read with section 271. Moreover, sections 169 and 171 of the Act restrain 
the further proceedings in any suit, or the filing of a suit, when there are liquidation 
proceedings, and therefore if a creditor is prevented from filing a suit, it is contended 
that in the liquidation proceedings, by the combined application of sections 169 
and 171, he is unable to apply for the payment of the dividends in such proceedings. 
The further question as to whether a foreign creditor can be deemed to be a creditor 
within the meaning of the Companies Act can be determined by a reference to 
various provisions of the Act. Our attention was invited to very many provisions 
of the Companies Act, sections 58, 59,-60 and 153, 163, 166, 167, 169, 171, 173 
and 174 as well as to section 177-A onwards. e fasciculus of sections beginning 
with section 221 may also be referred to. Section 228 mentions all the debts and 
does not exclude a creditor. resident in a foreign country and section 271 expressly 
states that all the provisions in Part V shall apply with the exceptions and additions 
contained in Part EX. One has necessarily to say that if under Part V a foreign 
creditor can come in and apply for payment of his debt, then there is nothing to 


prevent the application of the same law even with respect to winding up proceedings 
under Part IX. 


‘The entire discussion so far has proceeded upon the likeness and similarity 
between the provisions of the English law as well as those of the Companies Act 
_ and both the learned counsel have conceded that if under the English law it is 
possible for a foreign creditor to claim payment when a foreign company is wound 
up in England oe the provisions of the English Companies Act, then in India 
also itis possible. That is why we have taken pains to discuss at some le the 
various decisions of the English Courts as well as the observations contained therein. 


Now let us see how the text-book writers in England as well as in India have 
dealt with the question. In Palmer’s Company Law, nineteenth edition, at page 
379, in dealing with the question as to who is a cteditor, the learned author does 
not discriminate between an English creditor and a foreign creditor. At pages 

79 and 380 the various categories of persons who can claim to be creditors have 
n enumerated and there is no discussion there that a creditor resident in a foreign 
country is excluded from consideration. We may also refer to Indian authors 
such as Ghosh and Venkoba Rao, who also have discussed this question. At pages 
353 and 359 of Indian Company Law by Ghosh and at pages 604 and 6os of Indian 
Companies Act by Venkoka Rao, the question is discussed and nowhere has any 
of the learned authors attempted, or even suggested, the discrimination of foreign 





1. (1899) A.C. 491. 
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creditors with regard to the winding up of a company under Part IX. Text-book 
writers on International law such as Cheshire and Dicey have also expressed the 
opinion from which one can gather the impression that foreign creditors are not 
excluded. 


By way of analogy it will be useful to refer to the position in case of bankruptcy. 
Where an individual is declared bankrupt and his assets vest in the Official Receiver 
or Official Assignee, is it open to a creditor in a foreign country to prove his claims 
in the insolvency proceedings cither in England or in India? In this connection it 
may be helpful to refer toa few passages both in private International Law by Cheshire 
third edition and Dicey’s Conflict of Laws, sixth edition at pages 6392 and 647 
in the former and at pages 330, 331 and 80g in the latter. That a foreigner is enti- 
tled to prove in an meee and an Indian Bankruptcy even though the debt which 
he claims is contracted abroad, is clear from the above citations. That a foreign 
creditor will be allowed to prove his claim in bankruptcy in England with regard 
to a debt contracted abroad with the sole restriction that he must bring into account 
the part of the assets which he has got hold of in a foreign country, as only one estate 
is being administered, is clear from Ex parte Wilson: In re Douglas, Banco, De 
Portugal v. Waddell*, and Wiskemann, In re?. Mellish, L.J., at page 494 of Ex parte 
Wilson, In re Douglas!, observes that it is not a case where there are two distinct 
estates, one being administered by the law of Brazil and another being administered by 
the law of England, but that it is a case in which the same estate is being distributed, 
partly in Brazil and partly in England, but where the Brazilian law says that a certain 
class of creditors are to have a preference and where the law of England says that 
all creditors should take equally. In those circumstances Mellish, L.J., was of 
opinion that there was nothing to prevent the application of the common law rule 
that if a creditor comes to take the benefit of the English Jaw and proves against 
the English estate, he cannot take advantage of the preference that he has received 
under the law of a foreign State. This decision was approved by the House of Lords 
in Banco De Portugal v. Waddsil*. To the same effect are the observations of P.O. 
Lawrence, J., in Wiskemann, In re?. See also Nelson In re Dare and Dolphin Ex parte‘. 
If further authority on this part of the discussion is necessary, one may also refer to 
Halsbury’s Laws of England, Hailsham Edn., Volume II, page 278, paragraph 367. 
It is therefore unsmistakably clear that in insolvency or bankruptcy ee 
a foreign creditor has the right to prove his claim in England or in India, as the 
case may be, but the only restriction that is imposed upon him'is that he should 
bring into account the assets realised by him in the foreign country. That the 
principle lear is the same when the estate of a de person is being admi- 
nis is clear from authorities. In the administration of the English estate 
of a deceased domiciled abroad, foreign creditors are entitled to dividends part 
passu with English creditors, vide In re Kloebe, Kannreuther v. Goiseibrecht*: 


Section 153 of the Indian Companies Act deals with compositions and power 
to compromise with creditors and members during the course of the winding up 
of a company and Indian decisions are to the effect that in such cases it is open to 
the foreign creditors also to join in such composition. See the observations of 
Venkataramana Rao, J.,in Inre Travancore Quilon Bank, Lid.*, where the learned 
Judge says that all endeavours should be made, as far as possible, to secure 
distribution for all creditors, British, Indian or foreign. “See: also. Mohan -V. 
Chawla Bank" and a recent judgment in In re Frontier Bank®. We find observations 
akin to the above viewpoint in Buckley on: The-Gompanies Act, twelfth edition, 
at pages 404 and 407. The learned author at page 407 refers to New Zealand Loan 





a 


1. (1877) L-R. 7 Ch.A. 490, 494. . (1884) L.R. 28 Ch. D. 175. 
2. eri L.R. 5 A.C. 161. č eae, 2 M.L.J. 208. 3 
3. g2 LJ. ae 7- A.I.R. 1949 All. 778. 

4 (1918) 1 K. . 459 at 478. 8. A.I.R. 1951 Simla 145. 


7O 


544 > THE MADRAS LAW JOURNAL REPORTS. [1951 


and Mercantils Agency Co. v. Morrison!. We may also refer to various statements 
at pages 731,736 and 738. 


The preponderance of authority therefore is to the effect that no distinction 
can be made in the matter of the distribution of assets between a creditor resident 
in the place where the winding up is going on and a creditor resident abroad. 
But Mr. Thiruvenkatachari contends that equal treatment can be meted out 
only if the company is wound up in the place where it has its principal seat and not 
where an ancillary liquidation, as it were, is being conducted as under Part IX of the 
Indian Companies Act. Having given the matter our earnest consideration we 
find it very difficult to accede ee very ingenious and learned arguments on which 
Mr. Thiruvenkatachariar sought to rest his contention as.he himself stated that 
the point raised by him is bereft of direct authority ; and while it does credit to 
his ingenuity, we feel constrained to hold that the argument is unacceptable. 


We are pressed with passages occurring at pages 333 and 334 of Dicey’s Conflict 
of Laws, sixth edition, where the learned author in rule 56 concerning the windin 
up mentions that the winding up of a company under the Companies Act of %4 
impresses the whole of the property of the company in the United Kingdom with a 
trust for the application, in the course of the winding up, for the benefit of persons 
interested in the winding up. The case of a winding up of a company not regis- 
tered in England, according to the learned author, stands on a different footing. 
Such a winding up can deal only with the corporate character of the company in 
England, and it does not appear that in such a case, in the distrihution of the effects, 
any regard can þe had to matters affecting the company outside the United Kingdom. 
At page 294 it is also stated that the effect of the winding up of such a company 
by the Court is merely to terminate its existence as a company so far as England 
is concerned. A very learned article at page 31 of the journal portion of (1945) 
1 M.L.J. relating to Foreign Companies deserves a perusal with profit; but even 
there, in the very exhaustive discussion of the case law we do not find anything 
definite regarding the question now raised before us. Our attention was also 
drawn to passages in Russo-Asiatic Bank, In re Russian Bank for foreign Trade In re? 
as also to Bank of Ethopia v. National Bank of Egypt and Liguori? and Banco De Bilbao 
v. Sancha, Sams v. Rey*. These authorities recognise that if there is a winding up 
of the company in the place where it is registered, that is, in the place of its origin, 
such a winding up will be recognised in other parts of the World. But all these 
cannot help the elucidation of the question under consideration. The underlying 
principle in some of the other cases referred to, viz., Re Eastern Telegraph Co., Ltd.® 
and Employers’ Liability Assurance Corporation v. Sedgwick, Collins @& Co.® is to the 
effect that it is the duty of the Liquidator to ascertain all the creditors of the company. 
That being so, it seems to us that even where there is a winding up under Part IX 
of the Indian Companies Act, the Liquidator appointed has to find out the entire 
body of creditors wherever they may be resident. 


We have further to consider another branch of the argument relating to the 
situs of the debt. It is the contention of the learned counsel for the appellant 
that even if in proceedings for winding up under Part IX creditors resident in foreign 
countries can be recognised, still their debts should have some relation to the busi- 
ness of the company ip India where it is being wound up. In other words, 
what he contends is that the situs of the debt should not be outside the jurisdiction 
of the Indian Courts. That means that if the debt was incurred by the. company 
for purposes outside India, such a debt cannot be recognised in the winding up 
proceedings here. Paragraph 779 in Halsbury’s Laws of Fngland, Hailsham 
Edition, Vol. 4, dealing with the caption “ Where company is debtor” wherein 
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occurs an observation that “the company may, however, have localised its obli- 
gation to the creditor by the course of its business”? and the cases given in the 
foot-note were brought to our notice. The argument of the learned counsel in 
the case in Russo Asiatic Bank, In re, Russian Bank for Foreign Trade, In re}, to the 
effect that in that particular case, the debt must be deemed to be in Ryssia for the 
reason (i) the locality of the debt of a bank with several branches is the place where 
it is to be discharged ; (ii) on the true construction of the documents the debt was 
an obligation of the head office ; and (iii) the contract was made in Russia, and no 
negotiations were ever carried on through the Branch house in London, were sought 
in aid for the contention regarding the situs of the debt. Though there are stray 
sentences here and there in the judgment of Eve, J., regarding the situs of the debt, 
it seems to us that there are no explicit declarations which can be considered as a 
guiding principle in a matter like this in that judgment. Other cases relied upon 
for this branch of the ent are Rex v. Lovitt4, New York Life Insurance Company 
v. Public Trustes?, a well-known case, English Scottish and Australian Bank, Lid. v. 
Inland Revenue Commissioners*, and British Columbia Electric Ry. Co., Lid. v. Ths King’. 
In Rex v. Lovitt*, their Lordships of the Judicial Committee were dealing with the 
actual situs of the property which consisted of simple contract debts, and as such 
could have no local situation other than the residence of the debtor where the 
assets to satisfy them would presumably be. Their Lordships observed at page 
219 that although branch barks are agencies of one principal firm, it is well settled 
that for certain special purposes of banking business they may be regarded as distinct 
trading bodies. In the well-known case in New York Life Insurance Co. v. Public 
Trustes®, the construction in the Peace Treaty of Versailles regarding property 
rights and interests of German nations was the point at issue and in the discussion 
Pollock, M. R., observes at page 111 :— 

“ Then how is the determination to be reached whether they are to be treated as subject to the 
pam jurisdiction, so that it may be said that the debt is due from the plaintiffs as being resident 

ere, inasmuch as the debtors reside both in London and in New York? It seems to me we are 

entitled, in those circumstances, to look at the terms of the contract, and to determine from them 
what, for this purpose, is to be the place in which, and at which, the debt would be recoverable.” 

The case in’English, Scotttsh and Australian Bank, Lid. v. Inland Revenus Commis- 
sioners*, related to the stamp duty leviable on an agreement for sale of simple con- 
tract debts owed by debtors resident abroad and it was held that an agreement 
for sale of simple contract debts cwed by debtors resident out of the United Kingdom 
is exempt from ad valorem stamp duty in respect of such debts upon the ground that 
they are “‘ property locally situate, out of the United Kingdom ”. The case in 
British Columbia Electric Ry., Co., Lid. v. The King®, also deals with a matter relating 
to revenue and the question regarding residence as test of a Canadian debtor. 
The observations of Viscount Simon at page 537 regarding “ who is a Canadian 
debtor ” also deal with the case of an incorporated company, and it is there said 
that in the case of an incorporated company the test was the place of the incorpora- 
tion of the company and not its place of residence as understood in the law relating 
to companies, i.s., the place where the company had its “ head and seat”. A 
careful ing of all the decisions above referred to does not show that in the 
matter pained up the question as to where the debt was incurred hag assumed 
any importance. If, as we have held, all the creditors of the company have to be 
recognised as being entitled to be paid out of its assets, the location or the place 
where the debts were incurred cannot be considered as a prime factor. The situs 
of the debt becomes important only with regard to administration and succession. 
Ses Dicey’s Conflict of Laws, pages 303 and 307 where the situation of property 
is discussed. Ses also Private International Law by Cheshire, third edition, at 
Pages 595, 597, 599, 602 and 608 and 612. 
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It was further contended that in fixing contributories of a company that is 
being wound up, it is only those who are resident in India that can be made to 
contribute for the debts and conversely with regard to creditors resident outside, 
they cannot be entitled to prove their claims here. A judgment of this Court in 
Application No, 1847 in O.P. No. 158 of 1938 as well as the decisions in In re The 
Indian Companies Act) and In re Strauss @ Co., Lid.*, were referred to. We do 
not think that anything useful can be derived from these authorities for the deter- 
mination of the present question. It seems to us that the Privy Council in State 
Aided Bank of Travancore, Lid. v. Dhrit Ram?, while holding that where a bank was 
incorporated in Travancore and a fixed deposit was made with that bank by a 
creditor resident in Bombay by remitting the money in the bank’s account in another 
bank in Bombay, the place where the contract was made as well as where the 
contract was to be performed was Travancore and the law of that State governs 
the transaction, did not lay down that in the matter of a winding up the situs of 
the debt should be taken into consideration in liquidation proceedings under Part 
IX of the Indian Gompanies Act. 


It is contended by the learned counsel for the Rajah of Vizianagaram that the 
Belgian company which is the contesting respondent in C.M.As. No. 250 of 1949 
the appellant in C.M.A. No. 103 of 1950 cannot claim either the amount of the 
Principal loan or the interest because the whole liability, if it existed, was barred 
by limitation. On the other hand, counsel for the company asks us to hold that 
by various letters and proceedings, the bar of limitation is saved and points out that 
Exhibit P-7, dated 23rd June, 1937, a letter from the Vizianagaram Mining 
Company to S. A. Belgi jers Commerceale, Brussels, Belgium, acknowledges 
the liability and as such for three years thereafter the claim cannot be barred. In 
that letter a director in the Vizianagaram Mining Company must be deemed to 
have admitted the existence of a liability. Therefore we may take it that till 23rd 
June, 1940, the creditor’s claim will not be barred. Exhibit P-14 is a copy of a 
letter, dated 20th April, 1946, in which the Vizianagaram Mining Company through 
its director and secretary states that a sum of £ 9,500 is still suksisting as a loan 
in the name of S. A. Belgi Miniers et Commerceale. But the hiatus between June 
1940 and April 1946 has not been explained. If the claim was barred after June 
1940, the fact that there was an acknowledgment of liability in April 1946 will not 
resuscitate a barred claim because under the Indian law an acknowledgment can be 
only of a subsisting liability. But it is contended by Mr. Dikshitalu that from June 
1940 till rst April, 1946, Belgium was an enemy occupied country and therefore 
according to the provisions of section 3 of Ordinance XXXIII of 1945 the period 
of limitation is suspended and such being the case the claim is not barred by limi- 
tation. Though the liquidation was ordered by this Court on 6th March 1946, 
the application was filed on 2gth January, 1946 and therefore if at that time the 
debt was subsisting then, there is no difficulty with regard to the proof of it. The 
learned District Judge refers to Exhibit P-16 also where the provisional liquidator 
is said to have acknowledged the liability, but neither Exhibit P-14 nor Exhibit 
P-15 can revise the liability ifit was not subsisting after June 1940. Our attention 
was drawn to Exhibit P-1 filed in I. A.No. 124 of 1948, dated 6th October, 1944, 
which is a report of the directors of the Vizianagaram Mining Company for the 
year ended gist December, 1943, where among the liabilities there is an entry, 
“Sundry creditors, London, £17,541”. We are told that the sum of £9,500 is 
included in this sum of £17,541. That is proved by the affidavit of one of the 
directors. It is further contended that in accordance with the decision in Jones 
v. Bellogrove Properties, Lid.*, such a statement in a balance sheet would be sufficient 
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to save limitation. The learned counsel for the Rajah invites our attention to 
Mitra’s Law of Limitation and Prescription, Volume I, page 180, seventh edition, 
as well as to a decision of this Court in Sundaramma v. Abdul Khadar}, to the effect 
that cquitable considerations have no place in considering questions of limitation. 
It was also argued that even though Belgium became an enemy occupied country 
from May 1940, still there was a Custodian of Enemy Property in England who 
could have filed a suit for the recovery of the amounts due in England against the 
Vizianagaram Mining Company and as such it cannot be said that there 
was any suspension of limitation by reason of hostilities existing between Geimany 
and England while the former forcibly wasin possession of Belgium. The appl- 
cationof section 3 of the Ordinance XX XIII of 1945 ax well as the question 
whether the claim was subsisting after June 1940 had not received consideration 
at the hands of the learned Judge. We feel that the question of limitation has to 
be considered more fully and further points have to be elucidated before the 
claim is allowed. In such circumstances, it seems to us that the order of the 
learned Judge in I.A. No. 126 of 1948 allowing the claim for the principal of 
£9,500 cannot be justified. The order of the lower Court to the extent of 
all ing £0,500 is set aside and I.A. No. 126 of 1948 is remanded to the lower 
Court for fresh disposal in the light of the observations contained in this 
judgment. The parties are at liberty to adduce fresh evidence if necessary. 


_C.M.A. No. 103 OF 1950.—Even granting that the claim of £9,500 is not 
barred by limitation the question still remains whether the appellants are entitled 
to £3,358 claimed as interest. ‘There is no document produced evidencing an 
agreement to pay interest ; but Mr. Dikshitalu contends that paragraph 1 of Exhi- 
bit P-6 wherein a director of the Vizianagaram Mining Company states that 
interest at the rate of 5 per cent. per annum is payable on a sum of £14,000 fixed 
as due on ist July, 1936, shows that there is an agreement to pay interest. We are 
not satisfied that the sum of £14,000 referred to therein has anything to do with 
£9,500 claimed now. The learned Counsel has not been able to bring to our notice 
any other piece of evidence from which it can be inferred that interest at 5 per cent. 
ig agreed to be paid and we also observe that the question regarding interest did not 
seem to have loomed large in the proceedings before the lower Court. Moreover, 
if during the period when Belgium was under enemy occupation the company 
could not have sued for the amount due to them as they were detained in enemy 
occupied country, in the words of section 3 of Ordinance XX XIII of 1945, then it 
stands to reason that the debtor in India could not also have paid the amount to 
the creditor as the latter was in enemy occupied country. Under such circum- 
stances, it cannot be said that the debtor, who, though he would have been ready 
and willing to pay the amount still for no fault of his was unable to pay to the credi- 
tor, should be mulcted with the liability of interest running against him. 'This‘also 
is a consideration for refusing interest during the intervening period even if there 
has been an agreement to pay interest. 


The other question which Mr. Dikshitulv has argued is that on a proper cons- 
truction of Exhibit P-12, the agreement between Vizianagaram Mining Company 
‘and the S. A. Belgi Miniers Et. Commerceale, dated g1st December, 1990, 
there is a charge on the ore quarried from the mines for the loats advanced 
and therefore the company is entitled to a preferential claim on £9,500. The 
learned District Judge holds that section 109 of the Indian Companies Act is quite 
clear that every mortgage or charge created after the commencement of the Act 
by a company be void against the liquidator unless it is registered, with the Registrar 
of Joint Stock Companies. Paragraph 8 of the agreement is in the following terms:— 


‘“ The agents undertake to make advances to the company by acceptances on London payable 
ninety days after date afler sales bave been effected as desired by them as against stocks of ore ready 
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for shipment and awaiting despatch on the basis of seventy five pe: cent. of the approximate fee on 
board ipa es property in the ore being thereupon deemed to be transferred to the agents and held 
in trust for the agents by the company subject to final adjustment of the balance due when shipped.” 


From this paragraph it iè contended that the respondents S. A. Belgi Miniers Et. 
. Commerceale have a lien for all the manganese ore not disposed of at the time 
of the liquidation proceedings. Our attention was drawn to the various other 
exhibits, viz., Exhibit P-2, where it is stated that with regard to stocks of ore it is 
clearly on record that they are held on trust on behalf of the creditor. Relevant 
Coe in Exhibit P-3, P-4, P-5, P-6 and P-7 were also brought to our notice. 

e do not think that a true interpretation of these documents can show that there 
is any such charge as claimed. For one thing the charge under Exhibit P-12 is, 
if at all orly against stocks of ore ready for shipment and awaiting despatch. It is 
not suggested that at the time of liquidation there was any quantity of ore ready 
for shipment and awaiting despatch. The clause implies that the quantity of ore 
must be on the verge of being shipped and be stocked in godowns in a port where- 
from it has to be shipped. There is no such evidence and it is not claimed that 
there was ore of that description anywhere. That itself would be sufficient to 
disallow the claim for a charge. Moreover, even if there is a charge, it can only 
be a floating charge and in view of section 109 of the Act we have to hold that the 
floating charge has to be registdred. 


The learned District Judge’ was of opinion that every mortgage or charge 
created after the commencement of the Companies Act by a company will be 
void against the liquidator and any creditor of the company unless the prescribed 
particulars of the mortgage or charge together with the instrument, if any, by 
which ener Gach or charge is created or evidenced, or a copy thereof verified 
in the prescri manner, are filed with the registrar for registration in the manner 
required by the Act within 21 days after the date ofits creation. It is urged before 
us that on a true and proper construction section 109 (1) (e) and (f) of the Act 
cannot have any application to the facts of the present case and reliance is placed 
upon In re East Africa Hardware Company! where Tendolkar, J., held that if the mov- 
able property is stock-in-trade it would not require registration for creating a mort- 
gage or charge. The learned Judge was of opinion that in the punctuation of 
clause (3) one must read after the word “ pledge ” a comma in order that the clause 
may be properly understood and reading in that way, the result would he that a 
pledge would not require registration, though a mortgage or a charge on moveable 
property would require registration provided the moveable property was not stock- 
in-trade. We feel that the learned Judge’s construction of clause (e) is one that 
does not commend to us. The expression stock-in-trade at the end of the clause 
is intended to govern moveable property of the company referred to earlier. In 
our opinion what the clause contemplates is that where there is a mortgage or a 
charge on the stock-in-trade of a company, which is moveable property of the 
company, such mortgage or charge requires registration. But what is exempted 
from registration is a pledge of moveable property of the company other than the 
stock-in-trade. We do not agree with the learned Judge that the preposition “ on ” 
alter the word “ pledge” is inapposite. Though in common parlance one speaks 
of a pledge of property, there is nothing incongruous or ungrammatical in saying 
that there can be a pledge on property. The word “ pledge ” connotes possession 
as well as right and in both cases the preposition “on” cannot be said to be in-. 
accurate. The clause is not so inartistically worded as Tendolker, J., seems to 
think. In our opinion, where stock-in-trade is made the subject of a mortgage 
or charge it should be registered. Otherwise the result would be incongruout 
that a company can create a mortgage or a charge over its stock-in-trade without 
registration and registration will be necessary if it has to create a charge over other 
moveables. In any event the parties, if they intended to create a charge, could 
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not be said to have done so hy Exhibit P-12 and the correspondence, on any pro- 
perty in existence at the time Exhibit P-12 was executed. What was contemplated 
was that there should be a floating charge on the mineral ore made ready for ship- 
ment and awaiting shipment. That substance was to come into existence on a 
future date and not on the date of Exhibit P-12. Such being the case, the charge 
that was intended to be created was a floating charge and would necessarily require 
registration under section 109 (1). The meaning of the expression “ stock-in- 
trade ” as contained in Stroud’s Judicial Dictionary, second edition, Volume III, 
at page 1940, was referred to for the purpose of showing that the manganese ore 
in question cannot come within the term “ stock-in-trade”’. In our opinion, if 
the Vizianagaram Mining Company has any stock-in-trade at all, it can only be the 
manganese ore or other mineral ore quarried from the mines. It is not suggested 
that the company was incorporated-for any other purpose or, that after incorpor- 
ation, it was doing any other category of business. We have no hesitation in holding 
that the mineral ore would come within the meaning of the term “‘ stock-in-trade ”’. 


Section 277-D was also relied upon to show that no registration is necessary. 
In view of our interpretation of section 109 (1) (e) and (f) we cannot say that 
section 277-D takes away the compulsory nature of the registration. 


The above discussion proceeded on the footing that Exhibit P-12 is a valid 
and concluded agreement between the parties, but Mr. E. Venkatesam for the 
‘Official Liquidator contends that Exhibit P-12 has not been signed by anyone 
on behalf of the company but that it is a unilateral document to which only the 
Belgian Company’s representative has affixed his signature. The Official Liqui- 
dator was of opinion that the agreement cannot be accepted asa concluded contract 
between the Vizianagaram Mining Company and the fifth creditor, the appellant 
in C.M.A. No. 103 of 1950. He has given various reasons for bolding that it is 
not a completed contract. While not disagreeing with the Official Liquidator 
on his conclusions, we do not wish to rest our decision on the basis that Exhibit 
P-12 was a unilateral transaction to which the Vizianagaram Mining Company 
‘was not an assenting party, because the subsequent correspondence between the 
representative of both the companies shows that there was anidea of some kind of a 
charge being created. For the reasons given above, it seems to us that C.M.A. 
No. 103 of 1950 has to be dismissed, but in the circumstances without costs. 


C.M.A. No. 80 oF 1948.—In this appeal the Rajah of Vizianagaram contends 
that he is entitled to the payment of rents and royalties reserved by the three lease 
deeds, Exhibits P-1, P-2 and P-3 in full in respect of the charge after 29th January, 
1946, being the date of the commencement of the winding up, and distraint should 
be allowed for that purpose. In I.A. No. 225 of 1946 from out of which this appeal 
arises, the learned District Judge has held that the lessor is entitled to re-enter 1.8., 
the Official Liquidator will not sell any leasehold right as being an asset of the 
company but the actual re-entry will be postponed for a period of six months or 
until further orders till the Official Liquidator completes the liquidation. With 
regard to the right of pre-emption claimed, that was also allowed. The Official 
Liquidator has allowed a sum of Rs. 10,695 being the arrears of rent on buildings 
at Kodur at Rs. 280 per mensem from January, 1943, till 6th March, 1946, and 
this has been confirmed by the District Judge. The Official Liquidator also 
allowed royalties for the year 1943-44 in the tune of Rs. 3,111-4-3 and Rs. 1,307-6-0 
respectively. On this also there is no dispute. The two other amounts, Rs.6,709-1-0 
and Rs. 5,026-2-10 allowed by the Official Liquidator are also not disputed. But 
-what is claimed in this appeal is that the royalties for the ‘year 1945 have not keen 
allowed as well ar the rent for the buildings at Kodur at the rate of Rs. 280 frem 
the date of the liquidation till the date of surrender of those properties. The 
Official Liquidator holds that he is not liable to pay rents on bungalows mibsequent 
to the winding up order on 6th May, 1946. The learned District Judge has not 
dissented from that view of the Official Liquidator. In our opinion the Rajah of 
Vizianagaram is entitled to claim the rents for the buildings at Kodur at the rate of 
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Rs. 280 per mensem from 6th March, 1946, till the date cf the actual surrender. 
In this matter the Rajah’s claim is that of a landlord of a building in which the 
winding up process of the company is going on. He is exactly in the same position 
as the landlord of a building leased out'to a company where the Liquidator functions. 
We are therefore of opinion that the Official Liquidator must pay the Rajah of 
Vizi rent for the building at Rs. 280 per mensem from 6th March, 1946, 
till the date of surrender. Section 230 of the cannot deprive the Rajah ot his 
right to be paid rent up to the date of surrender. Mr. Venkatesam contends that 
with regard to the royalties for 1945 the books of the company were inspected by 
the Rajah’s agents and they were not able to find out that any minerals were quarried 
during that period and as such in the absence of any work having been tuned 
_ Out, the Rajah was not entitled to any royalty. Mr. Ram Reddi for the Rajah 
is not able to controvert this statement and therefore we are not in a position to 
say whether any royalties were due to the Rajah for the year 1945. If the Rajah is 
able to show hereafter that there was any working during 1945, then he is entitled 
to claim royalty on that account also. Exhibits P-1, P-2 and P-3 do not show that 

1€ Was any rent reserved for the working of the mincs except the royalty. With 
regard to the claim of the Rajah to distraint, we agrce with the learned District 
Judge that he is not entitled to distraint. The result is that subject to the modifi- 
cations with to the rent on the buildings-at Kodur subsequent to 6th March, 
1946 and the claim for royalty for the year 1945, it it is proved, on the other points 
decided by the District Judge we see no reason to differ from the District Judge: 
Ay appeal, subject to the above modification, is disrissed. Each party will bear 

s Own costs. 


C. M. A. No. 251 oF 1949.—-What is contended here is that the District Judge 
should have allowed the proof in respect of Rs. 1,13,035-3-0 and Rs. 86,673-6-9 
which are purported to have beeu written off by the Court of Wards. The learned 
District Judge held that the Court of Wards had the power according to section 35, 
to make remissions of rent or other dues for the advantage of the ward or for the 
benefit of the ward and the action of the Court of Wards in writing off these amounts 
is binding on the Rajah of Vizianagaram. Nothing has teen proved to our satis- 
faction that the action of the Court of Wards is prima facie in derogation of its 
powers. The learned District Judge has held that it is open to the Rajah to file a 
suit against the Court of Wards for a declaration that its action will not be binding 
on him and if he succeeds he may p.ove his claim for those amounts in the liqui- 
dation proceedings. Without establishing that the action of the Cout of Wards 
is ultra vires and not binding on the ward, the Rajah is not entitled to claim the 
amounts in liquidation proceedings. We agree therefore with the District Judge 
that the Rajah cannot be allowed to prove the amounts in there proceedings. In 
our opinion the proper procedure for the Rajah to take is, if so advised, to file, a 
suit for a declaration against the Court of Wards after due and proper notice as 
Jaid down by law and implead in such a suit, the Official Liquidator after getting 
the permission of the Court which has seisin of the liquidation proceedings. IF, 
in such a suit a declaration that the writing off of these amounts was without juris- 
diction and was therefore ultra vires is obtained, it would be binding on the cial 
Liquidator as well, having been made a party to that suit, and in that case the Rajah 
can prove the amounts and claim them from the Official Liquidator. We do not 
think that it is possible to do anything more in this appeal’ which is dismissed. 
There will be no order as to costs. 


CG. M. A. No. 252 oF 1949.—In this appeal, Arthur Stanley Lindley, the peti- 
tioner in the lower Court, c ed a sum of £746-1-2 as being due to him and the 
question here is one of limitation. The lower Court has held that it is included 
in the item of £4,897-7-7 relating to sundry creditors as contained in the balance 
sheet Exhibit P-1. In Jones v. Bellgrove Properties, Ltd.1, the Court of appeal held 
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that where a balance-sheet presented to the shareholders at annual general meeting 
of a limited lability company signed hy the chartered accountants, etc., contained 
the statement “ to sundry creditors £ 7,638. 6s. rod.” and it was proved by a witness 
from the firm of chartered accountants which had signed the balance-sheet that 
the debt of £ 1,807 owed by the company to the plaintiff was included in the 
sum of £ 7,038 6s. 10d. stated in the balance-sheet to be due to sundry creditors, 
the balance-sheet contained an acknowledgment to the plaintiff in writing signed by 
the agents of the company that the debtof £ 1,807 at the date of the annual general 
meeting remained unpaid and due to the plaintiff ‘Therefore by virtue of sections 23 
and 24 of the Limitation Act, 1939, the debt was held to be recoverable. Mr. 
Tiruvenkatachari contends that this decision should not be applied and is erroneous. 
On the other hand Mr. Rajah Ayyar contends that the observations of the Privy 
Council in Mantram Seth v. Seth Rupchand', are to the effect that the provisions of 
the Limitation Act in land regarding acknowledgment are more stringent than 
what they are in India. e have not been shown any reason why the judgment 
of the Court of Appeal should not be followed by us. From the affidavit submitted 
by John Hawkins it is clear that £ 746-1-2 is included in the debts due to sundry 
creditors. In these circumstances we feel that the decision: of the District Judge 
is Tight and this appeal is dismissed with costs. 

As we have held that foreign creditors are entitled to prove their claims in 
proceedings in liquidation under Part IX of the Companies Act, C.-M. A. No. 249 
of 1949 has also to be dismissed but in the circumstances without costs. In all 
these appeals, the Official Liquidator is entitled to reimburse himself of all expenses 
incurred by him out of the estate. The fee of the advocates for the Official 
Liquidator in all the appeals together is fixed at Rs. 1,000. 


Chandra Reddi, 7.—C. M. A. Nos. 80 of 1948, 249 to 252 of 1949 and 103 of 1950. 


I have had the advantage of perusing the judgment prepared by the learned 
brother Govinda Menon, J., which is thorough and austive, and I entirely 
agree with his conclusions. But having regard to the importance of the main 
question raised ir. these appeals, I would like to add afew words. The facts leading 
up to these appeals are contained in the judgments of my learned brother. How- 
ever, I shall briefly refer to them to appreciate the main question involved in these 
appeals. 


A company called the Vizianagaram Mining Company was incorporated on 
the 8th December, 1894, in England under the old English Act, the object of the 
company being to mine Manganese ore and some other minerals in India. For 
this purpose, ths company took on lease large extents of land from the Rajah of 
Vizi in the Vizagapatam District. As required under Part X of the 
Indian Companies Act, its principal place of business in India was shown as the 
Kodur Mines, Vizagapatam District. The Rajah of Vizianagaram subsequently 
took some shares in the company and thus he became not only the lessor of the 
company but one of the shareholders therein. As the concern does not seem to 
have turned out to be a pofitable one and the company was not in a position to 
pay either the rents to the lesso1 or its creditors, the Court of Wards on behalf of 
the present Rajah of Vizianagaram filed O. P. No. 25 of 1946 in this Court on 29th 
January, 1946, for the winding up of the company and the same was ordered on 
6th March, 1946, and the Official Receiver of Visakhapatnam has been appointed 
the Official Liquidator of the company. ‘Thereafter it was transferred to the 
District Court of Visakhapatnam for further proceedings. Subsequently on an 
application I. A. No. 792 of 1950, it was re-transferred to this Court. In the windirg 
up proceedings, all the available assets of the company in India were sold and a 
sum of about two lakhs of Rupees was realised. 
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/ In these proceedings, the foreign creditors of the company, most of whom are 
cither the respondents or the 9 in these appeals, also filed proof of their 
claims before the Official Liquidator. The Rajah of Vizianagaram, who is one 
of the creditors of the company in respect of the various transactions, objected to 
the claims of the foreign creditors being entertained on the ground that the present 
liquidation is only for the benefit of Indian creditors and that the foreign creditors 
are not entitled to prove their debts in this liquidation. The Official Liquidator 
overruled this objection and allowed the foreign creditors also to prove their claims. 


Thereupon, the Rajah of Vizianagaram filed an application under section 183 
of the fan Companies Act and rule 87 of the Indian Companies Rules, Madras, 
1940, in the Court of the District Judge, Visakhapatnam, for expunging the proof 
of all the foreign creditors and for deleting their names from the certificate of the 
Official Liquidator filed under rule go of the Indian Companies Rules in the Court 
of the District Judge at Visakhapatnam. The learned District Judge, agreeing with 
the view taken by the Official Liquidator that the foreign creditors are entitled to 
participate in the assets of the company in India, dismissed the application filed 
on behalf of the Rajah of Vizianagaram. It is not accessary here to state the 
extent of the claims of the foreign creditors allowed either by the Official Liquidator 
or by the District Judge. 


It is against that order of the District Judge that the Rajah has filed C. M. A. 
No. 249 of 1949. He has also filed other appeals against the order of the District 
Judge disallowing claim for the rents, etc., written off by the Court of Wards during 
their management and some other sums claimed by him. Iwill now confine myself 
in these appeals to the question whether the foreign creditors can prove their debts 
in this liquidation. 

The main argument advanced by Mr. Tiruvenkatachari, learned counsel 
for the appellant, is that a winding up of an unregistered company under Part IX 
of the Indian Companies Act is a winding up only for the benefit of the Indian 
creditors and that the creditors who are not resident in India are not entitled to 
share in the assets of the company. The main grounds on which this contention 
is rested are that since the provisions of Part IX of the Indian Companies Act have 
a limited territorial application to forcign companies and are not enforceable 
beyond the Indian Union, and the Courts in India have no jurisdiction either to 
realise the assets of the company outside India or over the foreign contributories, 
it is but reasonable and equitable that the assets of the company in India should 
be limited to the Indian creditors of the company. According to him, if the 
foreign creditors are allowed to get a dividend here, that would militate against 
the principle of equality which underlies the scheme of both the Bankruptcy Act 
as well as the Companies Act. It is urged by him that while the creditors of the 
Indian nationality are precluded from proving their claims in the liquidation of 
the foreign concern in the country of its domicile or to take any other appropriate 
proceedings in respect of the balance of amount due to them, the foreign creditors, 
if allowed to prove their debts here and get a dividend, could proceed against the 
foreign company and its assets elsewhere which amounts to an invidious distinction 
between the two sets of creditors. It should therefore be held argues Mr. Tiru- 
venkatachari, that the liquidation of the company in India is for the benefit of the 
local creditors only. , 


According to him Part IX of the Indian Companies Act creates a new statutory 
entity so far as the Indian branch of the foreign company is concerned and that the 
winding up can only be in regard to the working of the company in India as under 
sections 270 to 276 of the Companies Act it is treated as a separate concern. 

The answer given by Mr. Rajah Iyer, the learned counsel for some of the 
respondents, is that for all purposes there is only one company,- that there could 
not be as many companies as there are branches and that the winding up proceedings 
of one of the branches would not have the effect of making that branch a separate 
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legal entity. He maintains that the acceptance of the right of the foreign creditors 
to file proof of their debts would not in any way militate against the principle of. 
equality and that, on the other hand, to deprive them of their right to get back the 
amounts advanced by them would be inequitable and unjust. He contends that 
a creditor irrespective of his nationality can realise his debt frem. the assets of the 
company wherever they may be, the mode of his realisation depending upon the 
lex fori of the country in which these assets are situated. There is no disability, 
according to him, attaching to the Indian creditors to prove for the balance of their 
debts in the liquidation proceedings of the foreign concern or to file a suit in England. 
for the debt ane to him and obtain a decree. 


I have now to consider which of the two contentions should prevail. In my- 
opinion, though this question is bereft of authority, it does not preseht much of 
difficulty. The point that falls to be decided is whether the winding up of an 
unregistered company which is incorporated in a foreign country is a proceeding 
relating to an independent entity.in which the Indian creditors alone can prove 
their debts. To substantiate his contention, Mr. Tiruvenkatachari has relied 
upon some decisions of English Courts and of Indian Courts and upon the provisions. 
of Part IX and Part X of the Indian Companies Act. 


It is necessary for me at this stage to examine the decisions placed by him before 
us. ‘The learned counsel submitted that the view that such a winding up creates 
an independent and separate legal entity has been gaining ground in England 
as disclosed in the recent decisions of that Court and that the view that the winding- 
up proceedings of an unregistered company incorporated in a foreign country is 
dncillary to the liquidation of the parent company taken earlier by English 
Courts did not meet with approval in the later decisions. 

In re Matheson Brothers, Limited’, the question was whether an English Court 
had jurisdiction to wind up a concern incorporated in New Zealand and having- 
a branch in England. Kay, J., held that though, having regard to the principles 
of international comity, the English Court would have great regard to the winding: 
up order made in the country of domicile and be mainly influenced thereby, 
the existence of the winding up of the parent concern did not take away the juris- 
diction of the English Court to make a winding up order in England. The obser- 
vations of the learned Judge at page 231 are apposite :— 

fee ate cut. cf os 1 consider that I am justified in taking steps to secure the English assets until 
I see that proceedings are taken in the New Zealand liquidation to make the English assets available 
for the English creditors pari passw with the creditors in New Zealand.” 

In re Commercial Bank of South Australia’, a similar question arose, and there 
also it was held that the fact that at the time when the petition for winding up the 
English branch of the Commerical Bank of South Australia incorporated in Aus- 
tralia was filed, winding up proceedirgs in respect of the main concern were pending: ` 
in Australia would not affect jurisdiction of the English Court within whose juris- 
diction the branch is located. But the learned Judge, North, J., expressed the 
opinion that the winding up in England would be ancillary to `a Winding up in 
Australia and that there should be no conflict between the two Courts and that 
due regard should be had to the interest of all creditors and all contributories. 


The procedure to be followed in,the case of a winding up of a company, with 
branches in foreign countries, in the country of its domicle is laid down by Vaughan. 
Williams, J., in In re English, Scottish, and Australian Chartered Bank *, as follows :—.- .': 


at 


- +» « . In construing the statute, one must bear in mind the principles upon which liqui- 
dations are conducted, in di t countries and in different courts, of one concern. One knows 
that where thereisa liquidation of one concern the general principle is—ascertain what is the domi- - 
cile of the companv in liquidation ; let the Court of the country of domicil act as the principal Court 


to govern the liquidation ; and let the other Courts act as ancillary, as far as they can, to the principal 
Jiquidation.”’ ; 





1. (1884) 27 Ch. D. 225. 3. (1893) 3 Ch. D. 985. 
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In this case the Australian voters were admitted to vote with other creditors. 
Mr. Tiruvenkatachari has called into aid the following observations of the learned 
Judge in that case, in support of his contention :— 

‘“‘ It scems to me that the rigbt course to take under the section may vary according as the Court 
bas to deal with a principal or ancillary liquidation. According to my view, I have here to deal 
with py aL oer liquidation, and, that being so, 1 am bound to make provision for creditors in all 
parts of the world coming in and being h if they think fit.” 3 
I do not think that these observations can be interpreted to mean that in the case 
of an ancillary liquidation the assets of the branch or the assets in that liquidation 


should be limited to the creditors of that country. 


The principle that the liquidation of the- unregistered company should be 
treated as ancillary and the Courts dealing with it should act in aid of the liquida- 
tion of the company in the country of its ix corporation which is the principal liqui- 
dation is recognised also in North Australian Territory Co. v. Goldsborough, Mort and Co.}, 
and also In re Federal Bank of Australia, Limtted*. 


In New Zealand Loan and Mercantile Agency Co., Ltd. v. Mornson*, the 
main question that arose was whether an “ arrangement” made under the Joint 
Stock Companies Arrangement Act and agreed to by the statutory majority of the 
creditors in the winding up of an English company having a branch in Victoria 
‘would bind a non-assenting creditor who has filed a suit against the company iri 
Victoria to recover a loan advanced in Victoria to the company and whether such 
a schemes of arrangement was a bar to his action in Victoria. Dealing with that 
question, Lord Davey observed that all the creditors of a company are entitled to 
be summoned to any meeting ordered by the Court and to participate therein 
and that the words ‘all creditors’ refer to the creditors not only resident in the 
United:Kingdom but in the Colonies or in foreign countries. - ges 

The views of Maugham, J., in In re Vocalion (Foreign) Limtted*, may be referred 
to usefully. There, a company incorporated in England which was carrying on 
business in Australia also was ordered to be wound up. An English creditor who 
had a claim against an Australian branch filed a‘suit in Australia. The question 
arose whether the creditor should be restrained from proceeding with his suit. In 
dealing with that point, Maugham, J., at page 207, after stating that it has been 
the view of the English Courts that the principal winding up should be in the princi- 
pal domicil of the company, and that any other winding up is ancillary to the prin- 
cipal winding up, state 

“ The affect of oae winding-uo bsing ancillary to the principal winding-up has, I think, been 
much considered in our Courts. This Court no doubt holds that in the winding-up here all 
crelitors, whether British or foreign who cam prove their debts have equal rights’. 

Further down in the same page,it is observed :— 


“ìf there are two winding-up orders, one here and one abroad, it would seem to be impossible 
to contend that a foreign tor is not to be allowed to prove his debt abroad and, if the lex fori 
permits it, to bring an action abroad.” 

It looks to ms that the principle deducible from these decisions is that, in the 
winding up of a company, all the creditors have to be treated alike irrespective of 
their nationality. 

I will now examine the rulings cited to us by Mr. Tirvvenkatachari as 
marking a change in the approach to this question. Reliance was placed by 
him on the speech of Lord Atkin in Russian and English Bank and Florance 
Montefiore Guedalla v. Baring Brothers & Co.,§. There, their Lordships of the 
Privy Council had to consider whether a suit could be filed in the name of a 
foreign company which after carrying on the business in England was dissolved 
in the country of its domicil and was wound up as an unregistered company in 





1. (1889)-61 The Law Times Reports 716. 4. (1932) 2 Ch.D. 196. 
2. (308) 68 The Law Times Reports 728. s. (1936) Appeal Cases 405. 
3. (1898) A. G. 349. 
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England, to recover a debt due to the company in England, at the time of its 
‘dissolution and still unpaid. The majority of the Lords, Lord Blanesburgh, Lord 
Atkin and Lord Macmillan took the view that such a suit could be maintained 
despite its dissolution, while Lord Russell of Killowen and Lord Maugham 
held otherwise. The relevant portion of the speech of Lord Atkin relied on by 
Mr. Tiruvenkatachari which is.at page 428 is as follows: 

““ But, if the corporation does trade here, acquires assets here and incurs debts b we «ball 
not accept its dissolution abroad without a stipulation that, if desirable, it may be wound up Lere, 
#0 that its assets here shal] be distributed amongst its creditors (1 do not stay to consider whether its 
English creditors or creditors ) and for the purpose of the winding up, it shall be deemed 
not to have been dissolved ; for that event would defeat our municipal provisions for winding up 
a corporation ’’, 

I think these observations cannot lend themselves to the interpretation that ‘the 
foreign creditors’ cannot participate in the dividends. They only indicate that 
the question was left open. 

In re Banca Commercials Italiana’, the Banca Commercials Italiana which was 
a bank established under the laws of Italy was carrying on banking business in 
England also. The lish branch of the Bank was directed to be wound up by 
an order made under the Defence (Trading with the Enemy) Regulations, 1940. 
It was held there that the winding up order under the Regulations created a new 
entity which can take into consideration its assets and liabilities in oe only. 
But this case does not afford us any help as the liquidation was under the Defence 
Regulation of 1940 which has specifically provided for such a procedure. 

In In re Sutdair Lid.,4, Wynn-Parry, J., laid down that although the Court 
of the Country of domicil acts as the principal Clout to govern the liquidation 
and the other Courts act as ancillary to the principal liquidation, the desire to 
assist in the main liquidation should not make the Court pane! as the ancillary 
to give up the forensic rules which govern the conduct of its own liquidation. The 
passage on which reliance was placed by the Counsel for the appellants occurs 
at page 924: : 

“tt appears to me that the simple principie 1s that this Court rits to deal with the assets of the 
South African company which are within its Jurisdiction, and for that purpose administers,and admi- 
nitters only, the relevant English lavwe—that is, primarily the law as stated in the Companies A 
1948, looked at in me ERN where necessary, of the decided cases. Tf that principle be adher 
to, no confusion will result. fit is departed from, I cannot see any other result would follow than the 
utmost possible confusion.” 
We do not think that this statement of law enunciated by Wynn-Parry, J., in any 
way supports the contention urged by Mr. Tiruvenkatachari. Nor does the 

ision of Venkataramana Rao, J., in an unreported case in Application No. 1897 
of 1939 (Re eel of the Travancore National Bank) lend any support to the 
argument of Mr. Tiruvenkatachari, where the learned Judge confined the list 
of contributories to those in British Indic. 

Another decision cited to us by Mr. Tiruvenkatachari in support of his arguments 
is In re Travancore Quilon Bank, Lid.3, There, the learned Judge laid down inter alia 
that, though the principal domicile of the Bank was Travancore, the Courts in the 
State of Madras, which had seisin of the liquidation proceedings of the Madras 
Branch which is an unregistered company, to which Part IX of the Indian Com- 
panies Act was applicable, had complete control over its own liquidation according 
to its lex fort, and could pass an order of winding up which would secure its assets 
in British India and for the benefit of the British Indian creditors. Mr. Tiru- 
venkatachari maintained that this statement of law substantiates his contention 
that the liquidation of an unregistered company should be confined to the assets 
and liabilities over which the Courts in British India have jurisdiction. We are not 
able to accede to this. That that was not the intention of the learned Judge that 
the foreign creditors should be excluded from Beda tees in the assets of an 
unregistered company is clear from a passage which occurs at page 925: 


I, 1948) 1 All E.R. 480. 3 (1939) 2 MLL.J. g08, 
2. (1980) 2 All E.R. gao. 
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“ A separate order for winding up wil! be passed in this Court for the purpose of having control 
over the British Indian assets in the interests of the British Indian creditors and this Court will 
not permit a foreign Cuurt in any way to interfere with the just rights of the British Indian Crecitors 
and the-eridesvours sll be as tar sa postibls to secure equal distribution for all creditors, Britirh 
Indian or foreign. The underlying principle seems to be one of co-operation based on the essential 
principles of justice and equity.’ 

A reference to the relevant passages in the standard books on the Companies 
law has convinced us that there is no basis for a distinction based on the nationality 
of a creditor as sought to be drawn by the learned counsel for the appellants ; 
that is, between the creditors of the company resident within the jurisdiction 
of the Court over the unregistered company and its foreign creditors. At page 409 
ot Buckley on the Companies Acts, 12th Edition, under the topic “ of 
Creditors,’ it is stated that, 

“ Foreign or colonial creditors (in the sense in which these words are used above) may of 

course come in and prove; apc as inst the assets within the jurisdiction, they may, upon the 
principles above suggested, be bound by the scheme.” 
Palmer in his book on Company Law, la oth Edition by Topham) says at 
page 379 that any person to whorn money is due by a company is a creditor entitled 
to present a petition for the winding up of the company. This view seems to 
be shared by the other writers on the subject. 


The B a referred to above seem to negative the contention put forward 
by Mr. Tiruvenkatachari. ! 


As I have already pointed out, Mr. Rajah Ayyar contended that in the case 
of a company like the present there is only one legal entity and not as many com- 
panies as there are branches in foreign countries and that a creditor who advances 
money to the company expects to be paid out of its assets wherever he may be, 
whether the creditor can reach the assets of the company at any particular place 
depending upon the law of the country where those assets are to be found. As 
substantiating this proposition he placed reliance upon a decision of the House 
of Lords in Compagnis Generale Trans- igus v. Thomas Law &Y Co.1. There, 
a French company formed under the French law with its head office at Paris which 
was doing part of its business in England in such a way as could be said to be resi- 
dent in d was sued in England for enforcmg a claim for damages. It was 
held, affirming the decision of the Court of Appeal, that such an action was main- 
tainable in England. No- ruling was cited to us which has taken a contrary view. 


There can be no doubt that the law is the same in India. The relevant 
aes of law's enacted in section 20 of the Civil Procedure Code which pro- 
vides that 


“ a corporation shall be deemed to carry on business at its sole or principal office im British 


India or, in respect of any cause of action arising at any place where it has also a subordinate 
office at such place ”. j 

It is clear that under the Civil Procedure Code of India a suit could be filed 
bya creditor against a foreign company which is carrying on business in the 
Indian Union. 

That being so, can it be said that a person who can enforce his claim against 
aaee A Ceapany i uded from proving his debt if the affairs of that 
company are wound up. t such acreditor can present a petition for winding 
up an unregistered company is seen from sections 162, 163 and 166 of the Indian 
Companies Act. Though these provisions of law are contained in Part V of the 
Companies Act, by virtue of the provisions of section 276 of the Companies Act 
all these provisions of Part V relating to the liquidation of companies are appli- 
cable to an unregistered company also. It could not with any reason be ted 
that a creditor who can enforce a claim against an unregistered company and could 
also apply for its liquidation, is precluded from proving his debt the moment that 





1. (1899) A.C. 491. 


II] . RAJAH OF VIZIANAGARAM V. O. LR., VIZ. MIN. CO., LTD. (Chandra Reddi, F.). 557 


company’s affairs are wound up. It has also to be noted that by reason of sec- 
tions 169 and 171, a creditor is prevented cither from filing a suit or from conti- 
nuing it if he has already filed it the moment the company 1s liquidated. It follows 
that if a creditor is prevented from pursuing his remedies against the company 
by the intervention of its liquidation, he would be entitled to prove his claim in 
liquidation, and the winding up cannot be to his disadvantage. Further an exami- 
nation of relevant sections of the Companies Act shows that no such distinction 
between the creditors resident in India and foreign creditors as sought to be made 
on behalf of the appellants is contémplated under the Act. It is not necessary to 
refer to them in detail. Suffice it to say that the scheme of the Act seems to be to 
treat all the creditors alike irrespective of their nationality. 


In reaching .a conclusion on this question, I think the principle laid dcwn in 
the following cases with regard to the proof of debts in bankruptcy is a valuable 
ide : Graham v. Chambell!, Sanco De Portugal v. Waddsll* and Wisksmann, In re?. 
The rule of law stated in these decisions is that a foreign creditor can prove his 
debt in bankruptcy irrespective of his nationality subject to the condition that he 
must bring into ihe estate whatever dividend he has received elsewhere. (Vide 
also Halsbury’s Laws of England, 2nd Edition by Hailsham, page chi sad ae 367). 
The same statement of law is contained at page 808 of Dicey’s Conflict of Laws, 
6th Edition, where the learned author says that a foreigner proving (¢.g., for a foreign 
debt) stands in the same position as ~does an English creditor proving for an 
English debt. To the same effect is the passage in ‘ Private International Law ’ 
by Cheshire. At page 647, it is stated that a foreigner could prove his debt in an 
English bankruptcy in spite of the debt having been contracted abroad, and that 
he is in the same position as the English creditor in all matters concerning the ad- 
ministration of the estate. I think there is no difference between the English 
law and the Indian law in this respect. I feel that the principle governing the 
proof of debts by foreign creditors in the bankruptcy proceedings is applicable 
to that of the winding up proceedings also. I have therefore arrived at the conclu- 
sion that a foreign creditor is as much entitled to a share in the assets of an unregis-~ 
tered company in liquidation as a creditor resident in the country where the un- 
i company is situated, the nationality of the creditor not making a point 

of difference. 

Alternatively, it was argued by Mr. Tiruvenkatachari that the situs of the debt 
not being in India, a foreign creditor cannot prove his debt in the liquidaticn of 
an unregistered company. According to bim, unless the debt bas scme relation 
to the business of the unregistered ccmpany in India the foreign creditor cannot 
claim to participate in the assets of an unregistered company in liquidation. 


For the position that a debt is capable of local situation Mr. Tiruvenkatacbari 
referred us to a number of decisions of English Courts and to passages in Clesbire’s 
‘Private International Law’ and Dicey’s ‘ Conflict of Laws’. But I think the 
question of situs of a debt has not much of a bearing on the point whether a foreign 
creditor is excluded from participation in the assets of an unregistered ccmpany 
which is wound up. I think it is in connection with administration and succession 


actions that the situs of a debt has relevancy. In Cheshire’s ‘‘ Private International 
Law ”, itis stated at page 595, - 


“The fact, however, that a debt posserses a defmite rituaticn foi some purpores does nct 
necessarlly imply that jts assignment should be governed by the lex situs ” ' 


Even oa from that, the provision of law enacted in section 20 of the Civil 
Procedure e is an answer to the argument based upon the situation of the debt. 
In this view of the matter it is not necessary for me to refer to the various deci-- 
sions cited to us by Mr. Tiruvenkatachari on the question of situs of debt. 





1. (1877) 7 Ch.D. 490. "3. ga Law Journal Rep. Chan 349 
d. HIR 5 A.O. ier, oo 


¢‘ qi 


1558 THE MADRAS LAW JOURNAL REPORTS, `- [1951 


For the foregoing reasons, the contention urged on behalf of the appellant 
that the proof of debts of the foreign creditors should be expunged is not accept- 
-able to us. I entirely agree with my learned brother in his conclusions in other 
respects. 

K. §. Se Appeal dismissed tn the main, 

IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—Mr. P. V. RajJAMANNAR, Chief Justice AND MR. Justicz. VEN- 
WKATARAMA ATYAR, l 


Peddadu Ramamurthi .. Appellani* 


y 


U. 
~Oherukuvada Venkatasubba Rao and others - Respondents, 

Letters Patent (Madras), clause 15—Stngle Judge of High Court sitting as vacation Judge Jurisdiction 
to admit a [stters Patent Appeal against decision of another Judges. 

A single Judge sitting as one of the vacation Judges has power to admit a Letters Patent Appeal 
against the judgment of another Judge. The vacation Judge has vested in him the appellate juris- 
diction vested in the High Court and could therefore admit a Letters Patent Appeal. If be was 
not inclined to admit the ad pare he could not by himself have disposed of the Letters Patent Appeal 
because law required that a Letters Patent Appeal nust be disposed of by at least two Judges. 

Ap under clause 15 ofthe Letters Patent against the order of Panchapages» 
Sastri, J., dated goth March, 1950, in C. M. P. No. 2017 of 1950 on the file of the 
-Hligh Court. 


Y. G. Krishnamurti for Appellant. 


The Government Pleader (P. Satyanarayana Raju) and E. Venkatesam for Rese 
“pondents. 

The Judgment of the Court was delivered by 

The Chigf Fustice.—This is an appeal under the Letters Patent Appeal against 
the judgment of Panchapagesa Sastri, J., dismissing an application under Order 44, 
tule 1, Civil Procedure Code, for permission to prefer an appeal in forma pauperis 
against the judgment and decree of the Subordinate Judge of Narsapur in O. S. 
‘No. 9 of 1949. The learned Judge dismissed the application because he did not 
think that the judgment of the Court below was erroneous or unjust so as to justify 
the grant of leave to file an appeal in forma pauperis. i 


The Letters Patent Appeal came on for admission during the vacation before 
Panchapakesa Aiyar, J., on goth May, 1950. The learned Judge apparently felt 
-a doubt whether a single Judge sitting as one of the vacation Judges had power’ 
to admit a Letters Patent A against the judgment of another Judge. He 
therefore directed notice to the Government Pleader and to the respondents pre- 
‘sumably on this preliminary point. 
Rule 4 of the Appellate Side Rules runs thus : 
Notwithstanding anything hereinbefore contained to the contrary the original and appellate 
isdiction vested in the High » may, during the vacation of the Court, be exercised bv a single 
udge acting as the vacation Judge, except in cases in which such jurisdiction must be Ì 
under any law or regulation made by the Central Government Hy more than one Judge.” > 
"The learned Judge who was acting as a vacation Judge had therefore vested m 
him the appellate jurisdiction vested in the High Court. He could therefore 
admit a Letters Patent Appeal. If the learned Ju was not inclined to admit 
the appeal, he could not by himself have di of the Letters Patent A 
"because law requires that a Letters Patent Appeal must be disposed of by at least 
two Judges. vo 
- As notice has gone to the respondents we heard the appeal on the merits. 
We see no reason to interfere with the order of Panchapagesa Sastri, J. The 
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main issue in the case relates to the genuineness of a will. ‘The appellant’s entire 
argument was based upon certain circumstances, which, according to him, throw 
a good deal of suspicion on the will and which have not been considered by the 
Court below. These matters may legitimately be urged at the hearing of the zppeal, 
but at this stage when we can only peruse the judgment and come to a conclusion, 
it is difficult to say that the judgment, as it stands, is erroneous and unjust prima facie. 
The application to prefer the appeal in Jorma pauperis was therefore rightly disrnissed. 
This -Letters Patent Appeal is dismissed. Time for payment of court-fte 
till one week after the reopening of the High Court after'the mid-term holidays. 
K.S. ._“-" Appeal dismissed. 
IN THE HIGH QOURT OF JUDIGATURE AT MADRAS. 
_ Present :—Mr. P. V. RajamANnar, Chief Justice AND Mr. Justick Soma- 
SUNDARAM. 
A. Rajagopal Mudaliar `.. Appellani* 
v. 
The Official Trustee, High Court, Madras Í Respondent. 


Guardians and Wards Act (VII of 1890), sechon 33 — Power Qf Court to dumt delw ery of pessession of 
froperty in the possession of strangers. 

Section 39 of the Guardians and Wards Act cannot be construed as conferring a power on the 
‘Court to direct delivery of possession of property in the possession of strangers, which are not 
admitted to “be the properties of the minor, simply on a prima facie satisfaction of the title of the 
minor to such property. There is no provision in the Act which enables the Court to make such an 
order. Nor is there any provision for adjudication of competir g claims. 


On appeal from the Judgment and order of Krishnaswami Nayudu, J., dated 
14th September, 1950 and passed in the exercise of the Ordinary Original Civil 
Jurisdiction of the High Court in Application No. 2720 of 1950 in O. P. No. 144 of 
1940. 

C. R. Krishna Rao for Appellant. 

A, Sahasranamam for Respondent. 
`. ` The Judgment of the Court was delivered by : 

Ihe Chief Fustice-—The order of the learned Judge cannot be sustained and 
in fact no serious attempt was made by the learned counsel for the respondent to 
sustain it. By his order the learned Judge directed the present appellant, who was 
the contesting respondent before him,‘to deliver possession of certain items of 
immoveable property to the Official Trustee, who filed an application for directions 
regarding delivery óf possession of them as the properties of the minor. The 
sc mais before us denied the title of the minor to the properties and pleaded that 

ey were joint family properties which survived to him on the death of the minor’s 
father. In these circumstances the Court has no power, under any section of the 
‘Guardians and Wards Act, to direct delivery of possession of properties which are 
not admitted to bė the properties of the minor. There is no provision in the 
‘Guardians and Wards Act which enables the Court to make such an order for 
delivery of possession even if the Court is rhe Jans satisfied with the title of the 
minor. Nor is there any provision for adjudication of competing claims to the 
ae ead No authority has been cited to us in which section 33 of the Guardians 

Wards Act, on which the learned Judge relies has been construed to confer 
a power on the Court to direct delivery of possession of property in the posses- 
sion of strangers, simply on a prima facie satisfaction of the titte of the minor to such 

perty. The appeal is allowed and the application of the Official Trustee will 
dismissed. The appellant will get the costs of the appeal and the application 
from the estate of the minor. The Official Trustee will also be entitled to take bis 
Costs from out of the estate as he apparently filed the application on account of 
certain observations made by the learned Judge earlier in the ings. 
Ve By x "i l —p— Appeal allowed. 


- 
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| IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mar. Justro Suppa Rao. 
Bomma Mangayya .. Appellant* 
g 


Kammula Reddayya (dead) and others .. Respondents. 
Madras Agriculturists Relief Act (IV of 1938, as amended by Act XV of 1943), section 19-A—Aptlicaiien: 
uncder—Relief under gensral law or Denira Toeni Ack “1p cau alee bE LIO. 
, The relief under section 1 of the Madras Agriculturists Relief Act to a creditor or debtor, as 
the case may be, is confined only to the provisions of the Merdras Agriculturists Relief Act, for the- 
basis of that application is that the debtor should be an agriculturist on the crucial dates mer ticned 
therein. If a relief is claimed under that section the applicant cannot club either tke reliefs he 
may otherwise be entitled to under the general law or under the provisions of any other Act. The- 
Court cannot invoke its powers under Usuricus Loans Act to give relief to the debtors applying- 
under the Agriculturists Relief Act. : 


Unappropriated payments have to be set off against the origmal principal and the advances 
made from time to time. But when a party makesa payment towards principal and the payment is 
endorsed on the promissory note the payment is to ke taken as tcwards the pirircipe) cf the 
promissory HOES cell cat towards (he kyrak Ual p inep] calenlated as above. Decision of Horwill 
and Raghava Rao, JJ., in O.S.A. No. 17 of 1948, followed. 


A against the order of the District Court, West Godavari, in A. S. No. 421 
of I preferred against the order of the Court of the District Munsiff, Kovvur,. 
in O. P. No. 67 of 1943. 


N. C. V. Ramanujackari for Appellant. 
M. Venkateswarlu for Respondents. 
The Court delivered the folowing 


Jopocmenr.—This miscellaneous second appeal arises out of an application. 
filed by the ndents under section I yA of the Madras Agriculturists Relief 
Act as amended by Act XV of 1943 for determination of the amount payable by 
the respondents to the appellant under a simple mortgage, dated 14th November, 
1932, executed in favour of the appellant. Exhibit P-1 is the said mortgage deed. 
It is for a sum of Rs. 2,000 made up of Rs. 1,580-6-0 paid in cash at the time of 
the execution and the balance Rs. 419-10-0 for the amount due under a prior pro- 
missory note, Exhibit P-1 (a). ibit P-1 (a) was a renewal of the prior 
promissory notes the earliest of them being Exhibit P-1 (e), dated grd July, 1926. 
That promissory note was executed by the dents in favour of the appellant 
for a sum of Rs. . The learned District Munsiff declared that the amount 
due by the respondents to the appellant was a sum of Rs. 607-7-9 together with 
interest thereon at 5 per cent. per annum from 15th December, 1936, up to 22nd 
March, 1938 and thereafter 6} per cent. per annum until pa t. The 
respondents preferred an appeal A. 8. No. 421 of 1946 to the urt of the 
District Judge, West Godavari, against the order of the District Munsiff of 
Kovvur. In the view of the District Judge, the amount payable by the respondents 
to the appellant was only a sum of Rs. 256-7-0. But applying the Madras Usurious 
Loans Act, he reduced the figure still further to Rs. 192-5-9. The learned 
District Judge reduced the amount due to the appellant by the application of the 
provisions of the Madras culturists Relief Act on the ground that the 
amounts paid by the ndents towards the earlier promissory notes sbould 
have been credited to the original debt. The creditor pr the above 
second appeal. PWIND ) 


The learned counsel for the appellant raised before me the follcwing two- 
points: (1) The lower Court in applying the provisicns of the Ururious 
Loans Act in an application filed under section 19-A of the Madras iculturists 
Relief Act and (2) the karned District Judge should have credited the emctnts: 
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paid towards the earlier promissory notes. Section 19-A of the Madras Agricul- 
turists Relief Act reads : 

‘Where any debt incurred before aand March, 1998, other than a decree debt, is duc by any 
person who claims that he was an agriculturist both on that date and on the rst October, 1997, the 


debtor or the creditor may apply to the Court, having jurisdiction for a declaration of the amount 
due by the debtor on the date of the application : 


Provided that no such application shall be presented or be maintainable if a suit for the recovery 
of the debt is pending.” 
It is clear from the provisions of this section that the relief to a creditor or a debtor, 
as the case may be, is confined only to the provisions of the Madras i Seen 
Relief Act, for the basis of that application is that the debtor should be a 
culturist on the crucial date mentioned therein. Ifa relief is claimed under that 
section, it appears to me that that the applicant cannot club either the reliefs he 
may otherwise be entitled to under the general law or under the provisions’ of any 
other Act. I therefore hold that the lower appellate Court was wrong in invoking 
its powers under the Usurious Loans Act to give the relief to the respondents under 
the Madras Agriculturists Relief Act. I also agree with the learned counsel in regard 
to its contention on the second point. Indeed the self same question was raised 
before Horwill and Raghava Rao, JJ., in O. S. App. No. 17 of 1948. It was argued 
before the learned Judges that by reason of Explanation 1 added to section 8 of the 
Madras Agriculturists Relief Act, amounts paid by a debtor towards principal 
should be credited towards the sums originally advanced by the creditor. The 
learned Judges say : : 

“ Unappropriated ts ha off against the original principal and the 
advances fade or A R AE 4 wo a arts aaa and the 
payment is endorsed on a promissory note, it is clear that the parties intended the payment to be 


toward rincipal of the note and not towards the bypothetical pn calculated 
as rbore. We E satished that the ne required us to dimad the expres intenten of the 
parties.” 
When it was argued that the aforesaid Explanation had the effect of overruling 
settlements between the parties and compelling the Court to set aside any appro- 
priations that might have been made even with the consent of the debtor and to 
set them off against the original sums advanced, the learned Judges pointed ont, 

“ All that this Explanation would seem to do is to re-enunciate what was laid down in all the 


earlier cases under the Act that open payments not expressed as being in discharge of principal or 
anterest should be credited against the sums originally advanced.” 


That decision directly applies to the facts of the case. The learned counsel for 
the respondents made an attempt to persuade me to differ from or at any rate refer 
the case to another Bench. But sitting alone I am bound by that judgment. 


In the result, the judgment of the lower appellate Court is set aside, and that 
of the District Munsifi is restored. ‘The appellant will have his costs here and the 
Courts below. Leave refused. 


K. S. ae Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Peesenr :—Mr. P. V. RAJAMANNAR, Chig Justice AND MR. Justice 
‘VENKATARAMA AYYAR. 
Ramachanduruni Purushotham .. Petitioner® 


D. 
Ramachanduruni Venkatappa and another .. Respondents. 
Madras Restoration af Village Officers (Validation) Act (XVII of 1939)—If discriminatory legislation 
in favour of political ets Corian of India (1950) Article a= Sane, d 


Under the Madras Restoration of Village Officers (Validation) Act it is not as if perronsin 
office are removed and political sufferers are appointed to those posts. The persons to whom the 
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offices are restored under the Act are who would not have lort thei: cfires ur their right 
thereto but for their association with the political struggle in the country. The Act only purports 
to restore to persons who were justly entitled to the office what they had lost for political rearons. 
Such a policy of justice can never be said to be discriminatory. e Act cannot Le teld to be 
uncontitutional us it cannot be urged that there was discriminatwn in favour of political tufferers. 

Karnam’ office cannot be deemed tv be “‘ property" as contemplated by Article 19 (1) (/*} 
of the Constitution of India, 1950. It cannot be said that the provisions of the Act infringes 
Article 19 (1) (f) in any manner. 


Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a Writ of Certiorari calling for the records 
relating to the order of the and respondent herein (State of Madras) notified as 
G. O. Mis. No. 630 Revenue dated 6th March, 1950, and to quash the order 


therein. 
A. Sundaram Aiyar, Gh. Suryanarayana Rao and Ch. Ramakrishna Rao for Petitioner- 


The Advocate-General (V. K. Thiruvenkatachari) for the Government Pleader, 
M. Seshachalapathi and K. Mangackan fot Respondents. 


The Order of the Court was made by 


The Chigf Justice—This application relates to the office of the karnam of 
Tangatur Village, Ongole taluk, Guntur District. One Ramakrishnayya was 
the holder of this office till 23rd November 1922, when he died. He left behind 
him two sons. The first respondent Venkatappa was then a major and the petitioner 
Purushotham a minor. The first respondent renounced his right to the office 
by a letter addressed to the Revenue authorities and the petitioner was recognised 
as the karnam of the village by an order of the Sub-Collector, dated 4th February, 
1929. As he was a minor he was a pee as karnam with his paternal uncle 
as deputy. He attained majority in due course and took charge of the office in 
1927 and ever since that date he has been discharging the duties of his office. While 
so, on 6th March, 1950, the Government passed an order rting to be in the 
exercise of the powers conferred by section 2 (c) of the Restoration of 
Village Officers (Validation) Act (Madras Act IT of 1939) directing that the 
first respondent be appoined as karnam in the place of the petitioner, the existing 
incumbent. The petitioner seeks to have this order of Government quashed. 


Madras Act XVIII of 1929 was passed for the purpose of validating the 
toration of village officers who had lost their offices = reason of Teen ect 
or connection with political movements. The Government thought that it was 
desirable to restore position which would have obtained if the officers or their 
heirs had not lost their offices or their right thereto because of their association or 
connection with political movements. Section 2 of the Act runs thus: 


fa, Or ne Se contained in the Madras Proprietary Estates’ Service 
Act, I or in the tary Village Offices Act, 189 or in any decree or order passed 


in any fult, appeal, application or revizion or other ing (whether instituted, made, or tak 
under the Acts aforesaid or not order which ch may hereafter be, passed by 
age prs aaah! i been, or which may hereafter be, passed by 


(a) restoring a village officer, who, by reason wholly of his asociati ‘ 
ethene Cn ee dt a pala aioe aa 


from, or had otherwise in any manner whatsoever ceased to hold e S resigned there- 
oxo ay parma yho athe ecnrycoune ferent weld have mise ie Ot or Bec 
or conten wih aay polit movame haat ws aaep he Wo Bod bec Cet 
of ay ty pra a one Sane Sen mold a aa Sea 


(s) directing the removal iat 


person from a village office 
nature referred to 1n clause (a), (5), (e) or (d) bee office in comsequence of an order of the 
hall be valid and be 


pall be alid anå be given effect to according to its tenor, and no such order ahall be called in question 


aw U 
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Section g lays down that if the Provincial Government declare that any order: 
passed by them is of the nature referred to in. section 2, such declaration shall be 
conclusive proof thereof and all Courts shall take judicial notice of the same. In 
this case the order of the Government was passed under section 2 (c), that is to say, 
the Government were of the opinion that the first respondent had by reason wholly 
or partly of his connection with the political movement of the day declined to 
accept the office to which ordinarily he would have become entitled on the death 
of his father. The petitioner attempted to challenge the validity of the Govern-- 
ment Order firstly on the ground that the order was not justified on the facts and. 
circumstances of the case, and secondly on the ground that the Act itself became 
void after the Constitution came into force, inasmuch as its main provisions were- 
inconsistent with the fundamental right declared by Article 1g (1) and also- 
because it was inconsistent with Article 14 which conferred the right of equal. 
protection of the laws on every person. 


In our opinion, the petitioner is not entitled in this case to urge the first | oat 
We are also of the view that even if he is entitled to attack the order of the Govern- 

ment on the ground that it was vitiated by mala fides, we have ample material on 

which to hold that the order of the Government cannot be impugned as being: 
in any sense mala fide. Under section 3, the declaration of the Government that 

the order by them is of the nature referred to in section 2 is conclusive proof ` 
thereof. It was decided in Lakshmi Narasimha v. Province of Madras}, that this 

section was mira viret the Madras Legislature and that it was a valid provision of’ 
law and was not in conflict with the provisions of section 4 or of any other section. 
of the Indian Evidence Act. Leach, C.J., observed construing the scction— \ 


“ Ifsection 3 had not been inserted in the Provincial Act, it might have been open to the appellant: 
to contend that o case did not fall within the four corners of section a ”. 


Even otherwise we consider that the Government was justified in concluding 
that the case fell within section 2 (c) of the Act. The counter-affidavit of the 
first respondent sets out the circumstances under which he renounced the office.. 
He had discontinued his studies and was doing Co work. He was convicted 
and sentenced to undergo imprisonment for a period of five months, and he served 
his sentence from 17th February, 1922 to t5th July, 1922. His father died a few- 
months later in November, 1922. After his renunciation he has been on active- 
Congress work, Was a touring secretary of the Andhra Provincial Congress Com-- 
mittee and had suffered six convictions from 1922 to 1942 and was in prison for- 
an a te period of more than six years. these facts are not denied. In. 
view of des facts it is highly probable that the first respondent did not wish to 
accept the office of Karnam because of his connection with the Congress. It is. 
also highly probable that the members of his family should have compelled him. 
aot to assign the true reason for his refusal to accept the office, because thereby 
the family as a whole would lose the benefit of the emoluments of the office. His. 
conduct involuntarily relinquishing his office is then casy to follow. On these- 
acts, the Government rightly thought that the first respondent will be entitled 
o the benefit of the provisions of the new Act. It cannot be said that the Govern-- 
ment acted mala fide in restoring the first respondent to the office. 


Mr. Sundaram Aiyar’s contentions as regards the invalidity of the Act were 
sased on the assumption that the savages was entitled to a kind of property by- 
ason of his appointment to the office in 1923 ; because obviously if the petitioner- 
was not entitled to the office as property or as a right in and to property, Article 
'g (1) (f) of the Constitution could not have any application. e do not think 
t necessary to spend much time over this point in view of the definite pronouncement 
f the Judicial Committee as regards the nature of the Karnam’s office in Madras: 
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in Venkata fagannadha v. Veerabadrayya!. Lord Shaw summed up the law on the 
point in the following manner : l 

“It is accordingly clear that since that time in Madras the Karnam of the village occupies his 

office not py hereditary or family right, but as personal appointee, though in certain cases that appoint- 

Se re ee ee eee who is a member of a i family. 

accordingly appear, apart from the au that lands held as appurtenant to the office 

so cajoyed should continue to go with that office and should accordingly be impartible ”. 


Earlier on in his judgment the reasons for that conclusion are fully and elaborately 
set out. The provisions of Madras Act III of 1895 and Madras Act II of 1894 
are clearly inconsistent with the appointee for the time being treated as possessed 
of the office as property. The person in office can be dismissed from his office for 
proper reason and by virtue of that dismissal, he will lose all right to the office, 
‘This position is wholly incompatible with all juristic notions of a right to property. 
The property which is contemplated by Article 19 (1) (f) is obviously property 
which can be acquired, held and disposed of. The Karnam’s office cannot be 
acquired and it cannot be disposed of, and so far as holding is concerned, the 
incumbent holds it so long as he is not lawfully removed from that office. The 
rights which Mr. Sundaram Aiyar could call in aid of the petitioner are all rights 
which can be traced to the statutory provisions or to other Government regulations. 
Such rights must needs be subject to amendments and repeals. Madras Act XVIII 
of 1939 must be deemed to have amended the original provisions of Madras Act 
III of 1895 and if the petitioner can invoke the provisions of the earlier Act in his 
support, he would be equally bound by the provisions of the later enactments 
which might curtail the rights which he had before. Mr. Sundaram Aiyar was 
not ‘able to cite any authority to convince us that an office held in such circum- 
stances as set out above On a precarious tenure can be deemed to be “ property ” 
as contemplated by Article 19 (1) (f). We, are, therefore, of opinion that this 
article has not been in any manner infringed. 


There is very little substance in the contention based on Article 14 of the 
Constitution. It was urged that there was discrimination in favour of political 
sufferers. This we think is not the correct way of looking at the purpose of the 
enactment, Madras Act XVIII of 1939. It is not as if persons in office are removed 
and political sufferers are appointed to those posts. The persons to whom the 
offices ate restored under the Act are persons who would not have lost their offices 
or their right thereto but for their association with the political Ie in this 
country. The Act only purports to restore to persons who were j entitled 
to the office what they had lost for political reasons. Such a policy of justice can 
never be said to be p ee Madras Act XVIII of 1939 cannot be held 
to be unconstitutional on any of the grounds urged by Mr. S Aiyar. 


In the result, the applitation fails and is dismissed with costs. 
K.S. mi Petition dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PREseNT :—Mnr. Justice Caanpra Repo. 
Arumugha Naicker and others .. Paditioners* 
D. 
A. Kuppuswami Pillai .. Respondent. 
Givil Proceders Code (V , Orders, rule e acti erditi 
ap piss s Code ( uy 1908), Mo 8— Representative action for T ORO aa daa 


A representative action under Order 1, rule 8, Civil Procedure Code, can be brought for rend 
tion of accounts by certain members of an unregistered society on their own behalf and on behalf af 
the other members of the society. 
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Petition under sectian 115 of Act V of 1908, praying that the High Gourt 
will be pleased to revise the decree dated 28th July, 1948, in N. T. A. No. 8 of 1947; 
preferred against suit_No..2869 of 1945, Small Causes Court, Madras. 


S. Balasingam Satya Nadar and N. C. Rangaswami for Petitioner. 
D. Narasaraju and T. Govindarajulu Mudaliar for Respondent. 
The Court delivered the following 


JUDGMENT.—The question that falls to be decided in this revision petition is 
whether a representative actioh under Order 1, rule 8, Civil Procedure Code, can 
be brought for rendition of accounts by-certain members of an unregistered society 
on their own behalf and on behalf -of.the other members of the society. In this 
case, a suit was filed under Order =z, rule 8, by six members of an unregistered Sabha 
on their own behalf and of the members of the Sabha for account of the monies 
collected and spent by the first defendant on behalf of all of them for prosecuting 
a litigation. One of the defences was that the suit as framed was not maintainable as 
the procedure laid down under Order 1, rule 8, is not available in respect of actions 
for recovery of money or in respect of eed on contract or tort. The trial Court 
‘decreed the suit overruling this objection. e matter was taken to the Full Bench 
of the Court of Small Causes by a new trial application. The learned Judges 
upholding the preliminary objection as regards the maintainability of the suit 
reversed the decree and the judgment -of the trial Court and dismissed the suit. 
The ground of this decision was that the provisions of Order 1, rule 8, did not govern 
a suit for the recovery of a debt or to money claims or to liability.on contractor 
tort. In support of the view taken by them they placed reliance on two rulings of 
this Court, one in Ratnasami Nadar v. Prince of Arcot Endowments!, and the other 
in Travancore National Bank v. Tana Bank Union*®. But a careful reading of these 
decisions shows that they do not lend any support.to the view taken by the lower 
Court. , 


In Ratnasam Nadar v. Prince of Arcot Endowments!, a few of the villagers were 
sued under Order 1, rule 8, as representing all the villagers for various reliefs includ- 
ing a relief for mesne profits. One of the questions that arose for consideration 
before the Bench who heard the appeal was whether a decree could be granted -for 
a consolidated sum as representing the mesne profits in a suit under Order 1, rule 8. 
The learned Judges while holding that there was sufficient community of interest 
amongst the defendants to attract the provisions of Order I, rule 8,.observed that 
a decree for mesne profits could not be granted against the defendants sued in a 
Tepresentative capacity for the reason that the procedure prescribed under Order 1, 
Tule 8, does not apply to money claims or liabilities on contract or tort. The.obser- 
vations of the learned Judges at page 151 would show that they did not mean to 
lay down that the provisions of Order 1, rule 8, could not be availed of even by 
the plaintiffs to bring a suit in a representative capacity for laying an action to 
Tecover a debt or for rendition of accounts. They remarked : 

“In the present case, the Judge has ted a decree for a consolidated sum as representing the 
mesne profits. Itis to be held that each individual of the 150 odd villages is liable for mesne profits 
1n respect of the entire land, al under the karatyedu form of enjoyment no ryot is in occupation 


of more than a fractional share of the whole land. e injustice of such a decree is obvious and tbe 
principle of the English decision already quoted clearly applies’’. 


‘The learned Judges followed the principle enunciated in two English decisions in 
Hardis @ Lane, Lid. v. Chiltern? and Walker v. Sur*. 

In Hardie V Lana, Lid. v. Chilisrn®, the plaintiffs who were members of an associa- 
tion of motor dealers and manufacturers which was an unregistered trade union 
brought a suit against some of the members on their own behalf and on behalf of 
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all the other members of the association for damages under Order 16, rule 9, of the 
Rules of the Supreme Court which is similar to Order 1; rule 8, Civil Procedure 
Code. It was held that the defendants could not be sued in a representative capa- 
city as there was no ground for holding that the members of the association had 
community of interest either in the action or in the defence to it. 


In Walker v. Surt, the plaintiff sued four members of an unincorporated religi- 
ous society on their own behalf and on behalf of other members for recovering 
money for professional services, ctc., rendered to the society. It was decided there 
that the provisions of Order 16, rule 9, ofthe Supreme Court Rules would not govern 
it as an action for a debt against the defendants would not come within the pro- 
visions of Order 16, rule 9. The observations contained in the speech of Buckleys 
L.J., at page 935, are pertinent. He observed :_ 


“Tf this order had not been appealed, and the plaintiff had gone to trial and asked for judgment, 
what judgment could he have obtained ? At the moet an order against these four persons. It us 
said t these four persons together with many others, making up about 1,800 in all, are members 
of the society called ‘ The Brotherhood of St. John of God’ that that body of are a 
smaller n —say 1,000 persons—own perty in Yorkshire, and that most or of the other 
members uf the bro erhood are abroad being outside the jurisdiction, cannot be reached. The 
plaintiff says ‘I want to have execution against the property ın Yorkshire’, But when he had ob- 
tained his judgment he could have had execution only against the share of these four persons in that 
property. There is nothing representative about that.’ 


The same Law Lord remarked again : 

“ Ifall can effectually be sued, it would be strange if all could not effectually defend. Can the 
rule mean that while all may be sued by representatives they cannot defend unless the Court gives 
authority so to do P” ; 

It is abundantly clear from these decisions that the procedure prescribed for 
a representative action cannot be utilised for filing a suit against some persons on. 
their own behalf and as representing other persons for the recovery of debts or in 
respect of liability on contract or tort, for the reason that there is no community 
of interest amongst the defendants so far as such an action is concerned. ‘The 
difficulties envisaged in those decisions would not arise in a suit brought in a re- 
presentative capacity by a few of the members of an unregistered body on their 
own behalf and on behalf of others. 


The Travancore National Bank v. Tana Bank Unton*, was a case where an unregis- 
tered union of employees was sued on an agreement signed for and on behalf of 
the members by one of the members along with the member who signed the agree- 
ment. It was held by Somayya, J., adopting the reasoning in Ratnasamt Nadar v. 
Princs of Arcot Endowment*®, that under the law an unincorporated body which cannot 
be sued as such for the recovery of a debt or on contract cannot be sued by resorting 
to the procedure under Order 1, rule 8. The learned Judge also referred to the 
decision in Walker v. Surt. It is clear that this ruling does not in any way support 
the conclusion reached by the lower Court. 


In my o inion the considerations that weighed with the learned Judges in 
the case cited above in reaching those conclusions have no relevancy in a case of 
representative action by the plaintiffs. The reason which induced the learned Judges. 
of the Court of Small Causes to apply the rule of law stated in those cases to suits 
by plaintiffs suing in a representative sel eae aha that the difficulties pointed out 
in diese cases would apply equally to cases like the present one. According to the 
learned Judges, the insurmountable difficulty will be the one to be experienced: 
by the defendants in the execution of the decree for costs ‘when the suit is dismissed 
with costs. I must say that this reasoning does not commend itself to me. Such 
difficulties can be avoided by grantmg a decree for costs against the plaintiffs who 
actually filed the suit. Further, circumspection may also be exercised by Courts 
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in ga leave to file such representative suits under Order 1, rule 8. On the 
other hand, if members of an unregistered society or union are not permitted to 
file representative actions for recovering monies due to unregist societies Or 
unions under the provisions of Order 1, rule 8, there will be great hardship to such 
a body. Dishonest members of unregistered societies or unions can walk away 
with impunity with funds belonging to such societies or unions. 


Further no case has been brought to my notice where a suit filed in a represen- 
tative character for the recovery of money or in respect of liability based on contract 
or tort has been thrown out on the ground that the provisions of Order 1, rule 8, 
are not applicable to such suits. On the other hand some decisions, both English 
and Indian, in which the procedure prescribed under Order 1, rule 8, was followed 
without exception being taken to have been brought to my notice—for instance, 
See Mars v. Thompson! and Bhicoobat v. Hariba Raghuji?. The cases bearing on 
this question have been collected in the Annual Practice, 1949, Vol. 1, page 268. 
The two undermentioned cases throw a flood of light on the point for determina- 
tion here. 


In Mohamed Nathubhai v. Husen*, a Bench of the Bombay High Court directed 
the plaintiffs to amend the plaint in a suit against the defendant for the recovery 
of money had and recived by suing with the permission of the Court on behalf of 
the community which authorised the plaintiff to file the suit under section 30, 
Civil Procedure Code, corresponding to Order 1, rule 8, of the present Civil Pro- 
cedure Code, so that the suit could be mamtained in the Court of the Subordinate 
Judge. No doubt, the question was not ifically raised as to whether in such 
a suit the provisions of Order 1, rule 8, could be resorted to. Butit shows that the 
learned Judges thought that the provisions relating to representative suits could 
be availed of by the plaintiffs in suits based on money claims. 


In Muhammadan Association, Meerat v. Bakshtram‘, a suit the Muhammadan 
Association of Meerat in its own name by the secretary was held to be not competent 
as it had not per se any status in law to sue. Butit was observed that had its members 
empowered one or more of its number to act for it in the manner provided in sec- 
tion 30, Civil Procedure Code, it may be that the Court would have accorded 
the permission therein mentioned. 


These rulings show that a doubt could not be entertained as regards the appli- 
cability of the provisions of Order 1, rule 8, Civil Procedure Code, to suits brought 
in a representative capacity for recovery of debts or for rendition of accounts. 


Mulla at page 507 of his commentary on the Civil Procedure Code, 1941 
edition says: 

‘The Secretary of a club or other association cannot sue alone in respect of a ma Ser in which 

the association is interested even if he is authorised so to do by a resolution of the mem bera of the 

association. The suit must be brought by all the members of the association or by the secretary on 


his own beHalf and on behalf of the other members under this rule. Therefore, if the treasurer of an 
association misappropriates the funds of the association no one member can sue alone to recover t he 


amounts misappropriated th he may be authorised to do so by a resolution of the association. 
The suit must be brought by all the m or by any one member on bis own behalf and on behalf 
of the other members ’”’. i 


In support of this proposition Mahammad Nathubhai v. Husen? and Muhammadan 
Association, Meerat v. Bakshiram‘, have been cited. I entirely agree with this state- 
ment of law. 


In my opinion, a suit can be brought for rendition of accounts in a representa- 
tive capacity under the provisions of Order 1, rule 8. It follows, there ore, that 
the order of the Court of Small Gauses with whom the preliminary objection as 
regards the maintainability of the suit prevailed is set aside. The other points 
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raised before the lower Court were not pressed before me, and as no other question 
arises for consideration, the decree and judgment of the trial Judge are restored 
and the Civil Revision Petition allowed. The petitioners will get their costs 
throughout. 
V.S. — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mar. Justiog Sussa Rao. 
C. D. Sekkilar .. Petitionsr* 
D. - 

R. Krishnamoorthy in his capacity both as Principal of the Pachia- 

appa’s College, Madras, and as Presidentof the College Council 

of the said college .. Respondent. 

Constitution of India (1930), Article 226—Afandamus—lIf and when could be issued to the Principal of 
a cpllage directing to re-admut a shedent sent ont of the college. 

Though the provisions of Article 226 of the Constitution of India are apparently wide, directions 
in the nature of a writ of saadamas should not issue except to a public or -public officer who 
is under an obligation, statutory or otherwise to do or refrain from doing AEE pk and which is likely 
to interfere with the rights of persons. The Principal of an educational institution maintained from 
the funds of a public trust contributed from public funds affiliated to the University and governed 
by the rules of the University and the scheme framed by the High Court isa person holding a quasi- 

blic office. The maintenance of disciplme, the upkeep of the necessary tone and standards of 
DEn oi in a body of students in such a college is primarily entrusted to the Principal or other officers 
.of the institution. The High Court will not interfere with the discretion of such an authority in 
directing a student to leave the college for his bad and impertinent behaviour unless it is clearly esta- 
blished that the authority concerned has not honestly exercised the discretion, actuated by some 


motive extraneous to the purpose committed to his di ion. To put in other words, the High 
‘Court will not interfere unless the authority concerned acted arbitrarily or abused his discretion. 


On the facts, it was held that the Principal of the college did not act arbitra ily and that the was 
‘within his rights to ask the student to leave the college. 

Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of mandamus to the respondent to 
produce the records of all proceedings relating to the dismissal of the petitioner 
herein from the Pachiappa’s Gollege, Madras, and direct the re-admission of the 
petitioner to his class as before. 


T. S. Venkataraman and S. Vaidyanathan for Petitioner. 
K. Sanjesot Naidu for Respondent. 
The Court made the following 


OrDER.— This is an application for issuing a writ of mandamus directing the 
Principal of the Pachiappa’s College to re-admit the petitioner to the Final year 
Economics Honours class. 

The petitioner was a student of the final year Economics Honours Class in the 
Pachiappa’s College, Madras. In 1949, he had been expelled from the hostel 
attached to the Pachiappa’s College on 24 hours’ notice. The Principal says that 
he had to be expelled because of his improper behaviour. The petitioner affirms 
that he was wrongfully expelled from the hostel because he complained to one of 
the trustees about the scarcity of water in the bath room and the enhancement of 
the mess rate. On rgth July, 1950, the Principal wrote a letter to the Petitioner’s 
father informing him that his son’s behaviour had not shown any improvement 
even at the beginning of the year. He complained to him of a specific instance 
namely, that when he was getting up the stair case, the petitioner in the nce 
of about 50 students mentioned in the most contemptuous language “ t does 
it matter if the Principal comes.” To this letter, the petitioner’s father replied 
on 21st July, 1950, wherein he complained that his son was expelled from the 
aa aeaaaee 


* Writ Petition No. 224 of 1951. 21st August, 1951. 
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hostel for a small mistake and that consequently he had to spend large amounts. 
He appealed to him to treat his son as his son and to permit him to continue his 
studies. On 12th July, 1951, about 4 P.u., an incident took place at the office 
room of the college. As to what happened at that place, there are conflicting 
versions. The petitioner’s version is: On rath July, 1951, at about 4 r.m., he 
asked the clerk of the college to give him a railway concession form for students 
to obtain his season pass to travel by electric train to reach the college. The 
clerk concerned informed him that forms could be issued only between 1-30 P.M. 
and 3 p.m. At 4-30 P.M., the petitioner saw the clerk issuing the said forms to 
other students. He went into the office room and asked the clerk why he made 
this discrimination. The clerk assumed a haughty attitude and indulged in threaten- 
ing and abusive language and said that he could do what he wanted and might 
even take the matter to the President of the Trust Board. He replied that he was 
not so childish as to report this silly matter to the President. Just then the Principal 
stepped in and the position was eased with the result that the Principal himself got 
a form for him the next day with which he purchased the ticket. The Principal 
gives an entirely different version of what took place that day. According to him 
` what happened was this. On 12th July, 1951, at 3-15 P.M., the petitioner went 
to the college to apply for South Indian Railway Concession form from the clerk 
concerned. He asked the petitioner to come for the forms in the hours stipulated 
therefor. On hearing this, the petitioner flared up at once and abused the clerk 
and created a scene. The Head clerk then asked the petitioner not to create any 
scene but to bring the matter to the notice of the Principal and thereupon the 
petitioner had talked disparagingly about the Principal. When the Head clerk 
asked the petitioner to report the matter to the President of the Trust Board, he + 
abused in vulgar language the President of the Trust Board, the Principal and the 
other members of the management. When he returned to his room at 3-30 P.M., 
he found the petitioner coming into the office room shouting. Then he took him 
to his office room and asked him the reason for his unseemly behaviour. He com- 
plained about the partiality of the office staff and talked in disrespectful and con- 
temptuous language against the management and he had to ask him to go away. 
In the reply affidavit the petitioner denied that he called the respondent and the 
members of the management all sorts of names in indecent language or that he 
indulged in behaviour not worthy ofa student. The version given by the Principal 
is supported by the affidavit filed by Gopala Chetty, despatching clerk, Chengalva- 
royan, Librarian, Pattabhiraman, Head clerk, Venkatarao, one of the clerks, 
Krishnamachary, Assistant Professor in Telugu and Bhujangaraye Sarma, another 
Assistant Professor in Telugu. On énquiry, the Principal found that the behaviour 
of the student was such as to deserve discipli action. On rath July, 1951, 
he had taken statements from Chockalingam, Bhashyaramanujam, Seethapathi, 
Venkatarao, Krishnamachari, Bhujangaraya Sarma, Pattabhiramari and Rama- 
chandran, who all described in detail what had all taken place in the office. The 
Principal called for an urgent meeting on 17th July, 1951, of the members of the 
College Council. The College Council in their proceedings dated 17th. July, 
1951, after having listened to the report of the Principal and the evidence of the 
office staff and the Assistant Professors unanimously resolved that the petitioner 
be sent out of the college for his grave misconduct. 

The Principal says in his counter that on 18th July, 1951, at about 11-15 A.M. 
he sent for the petitioner, who was in his class room but did not turn up and that 
at 11-45 A.M. he went to the class room of the petitioner and brought him to his 
chambers. When he put before him all the facts as stated by the clerk and the 
other members of the staff and asked him why he behaved in such a manner and | 
used such indecent and insulting language, the Principal says the petitioner totally 
denied that he abused anybody or created any scene and turned round and called 
the:Head clerk a liar and also the Principal a liar. The Principal then instructed 
his Head clerk to get his Transfer Certificate ready and as soon as it was brought 
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to him he signed it and handed it over to him. The petitioner refused to receive 
the cetrtificate and proceeded straight to his class. As the petitioner refused to 
leave the class, the Principal requested the Professor to disperse the class for that 
day and the Transfer Certificate was thereafter sent to him by post on 2oth July, 
1951. In regard to this incident, the petitioner gives a different story. According 
to him, the statements were taken by the Principal at a later stage as a counter- 
blast to his protesting and rousing indignation against their partiality. He admits 
that the Principal orally intimated to him on 18th July, 1951, about the conclu- 
sion-arrived at by the College Council but states that he did not give him any oppor- 
tunity to establish his innocence. According to the Principal, on the morning of 
1gth July, 1951, when the classes were working peacefully in both the Science and 
Arts-blocks, the petitioner at the head of about 100 students entered the Science block 
of the college at about 11-10 a.m. and from there came en masses to the Arts block 
at about 11-30 a.m. shouting slogans like “ Down with the Principal ”, disturbing 
the classes and ee e students to come out. Fearing that some damage 

. might be done to the college property, the Principal closed the college at about 
LI-45 A.M. for the day. 


The petitioner does not deny that incident but described the demonstration 
by the students as one made in a peaceful and orderly manner as protest against 
the high-handed action of the respondent and the college authorities in the treat- 
ment of a fellow-student of theirs. The petitioner’s father by letter dated 19th 
July, 1951, requested the Principal to reconsider the position, and permit the peti- 
tioner to prosecute his studies as before but the principal ip apa giving all the 

,, details which necessitated the drastic action taken by him and expressed his view 
that there is no need to reconsider his case. The petitioner having failed in his 
attempt to get himself. re-instated filed the present mandamus petition for the 
aforesaid relief. 


The learned Counsel for the petitioner contended that his client has a legal 
right to continue his studies in the college and that the act of the Principal and 
that of the College Council in sending him out of the college was arbitrary and 
against the fundamental principles of natural justice and therefore he would be 
entitled to a writ of mandamus. The learned Counsel for the respondent raised 
a preliminary objection that the present application for mandamus was not main- 
tainable as such a writ would not issue against a private institution and that the 
petitioner had an adequate remedy by instituting a regular suit if his ee were 
Im any way interfered with. He further argued that the action of the Principal 
and of the College Council in sending out the student from the college for mis- 
conduct is a question entirely within their jurisdiction and the High Court will 
not interefere with their discretion in the exercise of their disciplinary jurisdiction. 
The first question therefore is whether a writ of mandamus will issue against the 
authorities of a college directing them to allow a student to continue his studies 
ae college when he was dismissed by them in exercise of their disciplinary juris- 

n. 


The right of the High Court to issue writs like mandamus is governed by Arti- 
cle 226 of the Constitution of India. It reads : 


_© Notwithstanding anything in Article 92 every High Court «hall have power throughout the 
territories in relation to which it exercises jurisdiction, to issue to any person or authority including 
in proper cases any Government within those territories, directions, orders or writs including writs 
in the nature of , mandamus, prikibiticn, que warranto and certiorari or any of them, for 
enforcement of any of the be pe conferred by Part ITI and for any other purpose.” 


The power of the High Court is expressed in general terms and the words 
‘are susceptible of the construction sought to be put upon them by the learned 
Counsel for the petitioner that under the Article a writ of mandamus could be 
issued not only against persons entrusted with public duties but also against persons 
discharging duties other than public. But this construction is no longer open 
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in view of the Bench decision of this Court reported in i | In ret. 
There an application was filed purporting to be under Article 226 of the Consti- 
tution at the instance of a minor by his guardian for directions in the nature of 
a writ of mandamus directing the respondents to forbear from cutting the trees 
standing on certain survey numbers in a village and from oe the timber 
from the said lands. The learned Judges, Rajamannar, C.J. and and Balakrishna 
Aiyar, J. lay down the scope ofa writ of mandamus under Article 226 of the Consti- 
tution of India as follows : 

‘In our opinion Article 226 of the Constitution should not be construed so as to replace the 
ordinary remedies by way of a suit and application available to the litigant under the general law of 
the land. Directions in the nature of a writ of mandamus should not, in our opinion, issue under this 
article except to a public, a guest~public body or officer which 1s under an obligation, statutory or 
otherwise to do or refrain from doing anything which is likely to interfere with the nghts of persons.” 
‘To put in other words, the learned Judges held that the scope of a writ of mandamus 
under Article 226 is not different from that obtaining in land. The law 
on the subject, as administered in England is succinctly stated in alsbury’s Laws 
of England, 2nd Edn., volume [X at page 744 as follows : 

“ The writ of mandamus is a high p tive writ of a most extensive remedial nature and is, 
in form, a command issuing from the oe Court of Justice directed to any person, corporation, or 
inferior Court, requiring him or them to do some particular thing therein specified which athe 
to his or their office and 1s in the nature of a public duty. Its purpose is to supply defects o Justice 
and accordingly it will issue to the end that justice may be done, in all cases where there is a specific 


legal right and no specific legal remedy for enforcing such right and it mAy Ae i pei ch 
alth there is an alternative legal remedy, yet such mode of redress is less convenient, benefi 


and e 
I accept the statement as a complete and brief summary of the law on the subject. 
This power to issue a writ of mandamus is embodied in section 45 of the Specific 
Relief Act, 1877. Section 45 reads as follows : 


“ Any of the High Courts of Judicature at Calcutta, Madras and Bombay may make an order 
iring any specific act to be done or forborne, within the local limits of its ordinary original civil 


Sinsdiction by any person holding a public office, whether of a permanent or a temporary nature, 
or by any corporation or inferior court of jucicature. 

Provided (a) that an application for such order be made by some person whose property, 
franchise ‘or personal right would be injured by the forbearing or doing (as the case may be) of the 
said specific act ; 

(b) that such doing or forbearing is, under the Jaw for the time being in force, clearly incum- 
bent on such person or Court in his or its public character or on such corporation in its corporate 
character ; 

(c) that in the opinion of the High Court such domg or forbearing is consonant to right 
and justice ; 

(d) that the applicant has no otber specific and adequate legal remedy, and 

(6) that the remedy given by the order applied for will be complete.” 

Under section 45 the power to issue directions in the nature of a writ of mandamus 
ig confined to the ordinary original civil jurisdiction. But under Article 226 of 
the Constitution of India this writ can bé issued throughout the Madras State. 
‘The other provisions of the section laying down the limits of the exercise of juris- 
diction is nothing more than the limits of the writ of mandamus issued by the King’s 
Bench Division of the High Court of Justice in England. Under this section, a 
-writ will be issued against any person holding a public office or a corporation or 
an inferior Court of judicature. An application can be filed only by a person 
-whose pro , franchise or personal right would be injured and the Court will 
compel only such a person if the doing or forbearing is incumbent on such person 
in his public character under any law for the time being in force. 

The learned counsel for the respondent therefore contended that the Principal 


is neither a person holding a public office nor is the forbearing to discharge the 
duty of a public character imposed on him under any law for the time being in 
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force. It is therefore necessary to ascertain the character of the principal’s office: 
and the duties imposed on him by any statute or rules framed thereunder. 


The Pachaiappa’s College is conducted by the Pachaiappa Trust from out 
of the funds of the Pachaiappa Charities, which is admittedly a public charitable 
endowment. The charities owe their origin to the endowment made by the late 
Pachaiappa Mudali and later on augumented by donations made or endowments 
created by philanthropically minded gentlemen from time to time. The High 
Court of Madras framed a scheme under section g2, Civil Procedure Cede where- 
under provision was made for the management of the various institutions. 


Under Clause 4 (1) the College Council is empowered to deal with the pro- 
motion, removal or expulsilon of students. Under clause 4 (a) the Executive 
ent of the College and of the High School attached thereto shall subject 

to the general control of the Board of Trustees be vested in the Principal of Pachai- 
appa’s College assisted by á College Council. Under clause 4 (c) save as herein. 
otherwise provided, the Principal shall ordinarily be bound by the opinion of the 
majority of the College Council but may overrule such opinion and shall then submit 
to the Board of Trustees in writing his reasons for dissenting from the views of the 
Council together with such minutes on the subject as the Council or individual 
members thereof may wish to record for the consideration and final decision of the 
Board of Frustees. Clause 4 (r) says that as regards the students of the College, 
the Principal shall have exclusive control in matter of discipline and punishment 
and the Council shall not be entitled to interfere therein except in cases of expulsion. 


The Madras Educational Rules divide Educational Institutions into two main. 
classes “ Public” and “ Private”. Six classes of public institutions are given, 
one of them being Colleges affiliated to the University of Madras. All other edu- 
cational institutions are classed as private institutions. Public institutions are 
classified into two categories : (i) those under the management of the Government 
or local boards or Municipal councils known as institutions under public manage- 
ment, and (ii) those under the management of or persons or associations 
known as institutions under private management. blic institutions under private 
Managements are classified into aided and unaided, according as they do or do not 
receive aid from the public fund. It is not disputed that Pachaiappa’s College 
is a public institution coming under the second category and that it also receives 
aid from public funds. Chapter VIII of the rules provide for disciplinary regulations 
in to colleges. Rule 95 provides that Headmasters, Principals or other 
constituted school, college or hostel authorities may frame and issue frem time 
to time disciplinary rules of a permanent or temporary character regulating the 
conduct within the school, college, or hostel precincts of students on the rolls. 
Rule 97 says that Headmasters, Principals or other constituted school, college or 
hostel authorities shall have full power to inflict the following punishments in the 
interests of the students or the institutions concerned— 


‘Fine, loss of attendance, loss of term certificates, suspensicn and expulsicn.’”” . 
It is also provided therein that in cases of colleges, such disciplinary regulations 
as may be issued by the respective Universities to which they are affiliated and as 
are not inconsistent with the regulations in this Chapter will also apply. 


It will be seen from the aforesaid rules and the clauses of the scheme that the 
Pachaiappa’s College is a public institution, that the principal and the college Coun- 
cil in discharge of their duties are governed by the Educational Rules, 
by the disciplinary regulations issued by the University and by the clauses of the 
scheme framed by the h Court. It may therefore be held that the Principal 
is holding a quasi-public office and is bound to discharge his duties in accordance. 
- with the rules governing this institution and regulating his conduct. 


In this connection the learned counsel for the respondent cited before mea 
long catena of cases. I shall now proceed to deal briefty with the relevant Casts, 
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which throw light on the question now raised. The learned counsel for the res~ 
pondent strongly relied upon the decision reported in Ex parta Mann. It is laid 
down therein that a mandamus will not be issued against a tribunal to do an act 
which it is not authorised to do in pursuance of any statutory authority. It is not 
necessary to canvass the correctness of this proposition as in this case I have already 
pointed out that the Principal is bound to exercise his jurisdiction in compliance 
with the Educational Rules, the regulations made by the University and the clauses. 
of the scheme framed by the h Court. The decision in the King against the 
Benchers of Lincoln's Inn’, is relied upon for the proposition that a Court cannot. 
compel an institution to admit a student. In that case, one Wooler made an. 
application at the Steward’s office of the Society of Lincoln’s Inn to have his name 
enrolled as a member of that society and left a paper containing his name etc.. 
conformably to the regulations of the society. His application was rejected by 
the Benchers. He applied for an opportunity to be heard but it was rejected. 
He then applied to the High Court for a rule calling upon the Masters, 
Treasurers, and Benchers of Lincoln’s Inn to show cause why a_ writ of mandan.us 
should not issue commanding them to admit him as a member of their society for 
the purpose of qualifying himself to be called to the Bar. That application was 
dismissed mainly on the ground that he had no inchoate right to be admitted as a. 
member of the association and there was no obligation on the part of the associa— 
tion to admit him. At pake1279, Abbot, C.J. made the following remarks : 


“It has been argued that every individual has prima facie an inchoate right to be a member of” 
one of these societies for the pu of qualifying himrelf to practise as a barrister. If that prcpoa- 
tion were established, there d be a sufficient ground for granting a mandamus but I apprehend 
that there is no such inchoate right. It might as well be said that every individual had an inchoate 
right to be admitted a member of the College in either of the Universities or College of Physicians 
or any other establishment of that nature. But supposing an individual were desirous to practsic 
medicine in London, this Court would not grant a mandamus to compel the College of Phyricians 
to admit him as one of their members or as a licentiate. I think therefore that in this cate we ought’ 
not to grant a mandamus’’. 


Bayley, J. says in the same page : 


“They make their own rules as to the admission of members and even if they act capiiciously 
upon the subject this Court can give no remedy ın such a case, becaure in fact there hae | een ro vio- 
lation of any right. This case is analogous to that of a college ”. 


But to my mind there is an essential distinction between admission to a college- 
and illegal removal or expulsion of a student. In the latter case, it cannot be said 
that he has no right to have a particular thing done and there is no obligation. 
upon the other party to doit. If he is a student of the College, he is entitled to 
not to be removed otherwise than under the procedure prescribed under the rules 
and if the Principal acts arbitrarily or contrary to the rules, he has got a right to 
compel the Principal to allow him to continue to study in the College. 


In The King against the Chancellors, Masters and Scholars of the University of Cam- 
bridge or Dr. Bentley s case?, an application for issuing a writ of mandamus was taken 
out to restore one Richard Bentley to his degree of Doctor of Divinity. He had 
been d ed by the Vice Chancellor’s Court of the University of Cambridge for: 
having been guilty of contempt in speaking opprobrious words against the Vice 
Chancellor, One of the grounds of objection raised by Mr. Bentley was that in 
the Vice Chancellor’s Court he was not summoned which was against natural 
m and against law of God and man. At page 819 the learned Judges held 

t: 

“This is ay roper mandamus for it is to restore a member u i 

office, a seni ana @ echoldl First an office that COn Ceris "ihe Gone eo Se 


and so agreed in the return. And is not the Government of so great an University as Cambridge 
of as great concern as the Government of a poor borough ?” 
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The mandamus was issued on the only ground’ that the petitioner was not sum- 
moned in the Court. There is no analogy on facts between this case and that 
before me but this decision was relied upon by the learned counsel for the petitioner 
in support of his contention that an order made, which is against natural justice 
and against the law of God and man is bad. Ezra v. Mahsndranath Banerji}, relates 
to the expulsion of a member from the masonic conclave. The expelled member 
filed a suit for a declaration that the expelling resolution is null and void and that 
he is still a member of the conclave and for an injunction restraining the res- 
pondent and other officers and members of the conclave from preventing him from 
Participating in its management and exercising his rights and privilege as a member. 
As notice of the charge that the petitioner has instituted criminal proceedings 
against a brother masonic was not given to him, the learned Judges in that case 
held that the appellant was not properly, correctly and legally expelled. This case 
does not relate to a writ of mandamus and does not really afford any guide. It is 
Telied upon only for the purpose of showing that expulsion without giving notice 
of charges for which one is expelled is contrary to the principles of natural justice 
and is therefore bad in law. The decisions in Ambalal Sarabhai v. Phiroz H. Antia? 
relates to a club. A member of the club had been expelled by a resolution of the 
“members of the club. The requisition for the meeting gave no reasons whatever 
for the expulsion nor was there any correspondence between the plaintiff and the 
Managing Committee or Honorary Secretary or any member with respect to the 
reasons for the expulsion. The expelled member did not attend the meeting. The 
‘Gourt held that the action on the part of the members of the club offended against 
the elementary principle of natural justice and reason and justified interference 
by a civil court and the plaintiff was entitled to the relief claimed by him. This 
decision also does not really bear on the question to be decided. The question 
arose in a suit, the institution concerned is a Club and the expulsion made therein 
was contrary to all the principles of natural justice. Buta case reported in Woods 
v. Simpson? is very instructive. There a girl student of the University of Maryland 
“was refused admittance to the third year of work after she had finished the first 
two years. ‘This girl student was not readily submissive to the rules and regulations 
and that during her two years at the University she was, to a considerable extent, 
in conflict with the authorities who had her in charge. It appears that a Washing- 
ton newspaper was supplied with a report professing to have been furnished by 
the girl students of the college to the effect that men officials of the University 
were making objectionable suggestions to girl students and otherwise exhibiting 
a wrong moral attitude towards them. Unlike what generally happens in the 
Colleges of our State, a students’ mass meeting passed a resolution of confidence 
in the administration, denying the report and all voting in favour of the resolution 
except the petitioner and one other. The Principal invited the petitioner and asked 
“her whether or not she had sent the report. She replied that sbe could not answer 
that question. As she did not comply with that request, she was transferred to 
some other University. She brought proceedings in Baltimore for the issue of a 
“writ of mandamus to compel the officers of the University of Maryland to permi} 
her to continue her course. The City Court of Baltimore issued the mandamus 
‘but on appeal that order was set aside by the appellate Court. The following 
observations of Bond, C.J., may usefully be stated : 
_ . The maintenance of discipline, the upkeep of the necessary tone and standards of behaviour 
ina aes of students in a colleye is of course a task committed to its faculty and officers, not to the 
Courts. It is a task which demands special experience and is often one of much delicacy, ially 
in dealing with girl students and the officers must of necessity be left untrammelled in Rendline ah 
problems which arise as their judgment and discretion may dictate, looking to the ends to be accom- 
plished. Only in extraordinary situations can a Court of law ever be called upon to step in between 
“students and the officers in charge of them. When it is made clear that an action with ect to a 


“student has not an honest exercise of discretion, looking to the proper ends, but beyond the limits 
, ‘of that discretion or arising from some motive extrancous to the purposes committed to that discretion , 
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the Courts may be called u for relief. In such case the officials have, as it is sometimes stated, 
acted arbitrarily or abused cir discretion and the Courts may be required to remedy that.” 

Another case which also throws much light on the question is Lakshmtkant 
Shripat v. C. R. Gerrard). In that case a young man named Lakshmikant Shripat 
Bhandare was a student of the J. J. School of Arts. He filed an application in 
the Bombay High Court under section 45 of the Specific Relief Act and asked for 
an order directing the respondent who was a Director of the Institution to fcrbear 
from enforcing an order purporting to expel him from the J. J. School of Arts and 
from preventing the petitioner from attending the said school. The application 
was dismissed on the preliminary ground but the learned Judge proceeded to consider 
the other questions raised. At page 196 Blagden, J., says: 

“ It is perfectly trie that the headmaster of a school or the principal of a ries in the adrmimis- 
tration of his establishment has not got arbitrary and unfettered powers to expel students as and when 
he thinks fit or even to do so merely se he thinks tbat the interests of the institution require their 
expulsion. He cannot for example expel a pupil merely because he dislikes bis a nce or even 
because he thinks, disergarding the interests of the pupil, that the school would a better place 
without that pupil. He is bound to take into account the interests both of the particular pupil and 
a the other pupils. There is no indication in the present case that there has been any departure 

rom that course.” 


At page 198 the learned Judge proceeds to state that 


“ that case alone seems to me to show that continued defiance of scholastic discipline is a thing 
in itself quite inconsistent with the relationship which ought to exist between the teacher and the 
taught and if persisted in can only result in the pupil’s being dismissed, for if it continues it must 
completely undermine the teacher's authority over other pupils.” 


The following principles emerge from a consideration of the aforesaid case- 
Jaw on the subject: (1) Though the provisions of Article 226 of the Constitution 
of India are appearently wide, directions in the nature of a writ of mandamus 
should not issue except to a public or quasi-public body or officer which is under 
an obligation, statutory or otherwise to do or refrain from doing anything and which 
is likely to interfere with the rights of persons. (ii) A student studying in a College 
has a personal right to continue to study therein till the course is completed or he 
has otherwise been removed or expelled in strict compliance with the rules governing 
the institution. (iii) The Principal of an institution maintained from the funds 
of a public trust contributed from public funds affiliated to the University and governed 
by the rules of the University, and the scheme framed by the High Court is certainly 
a person holding a quasi-public office. me The maintenance of discipline, the 
upkeep of the necessary tone and standards of behaviour in a body of students in 
such a college is primarily entrusted to the Principal or other officers of the institu- 
tion. The High Court will not interfere with the discretion of such an authority 
unless it is clearly established that the authority concerned has not honestly exer- 
cised the discretion, actuated by some motive extraneous to the purpose committed 
to his discretion. ‘To put in other words, the High Court will not interfere unless 
the authority concerned acted arbitrarily or abused his discretion. (v) The prma- 
ple of natural justice is an elastic conception especially when applied to educational 
institutions. It is wrong to import the conception of “lis” in the dealings of a 
Principal with his students. e Court will alone interfere, if it be satisfied on a 
consideration of the entire material placed before it that the action of the authority 
concerned is arbitrary, is due to a mala fide exercise of discretion actuated by extra- 
neous circumstances. 


Following the aforesaid principles, can it be said in this case that the Principal 
of the College acted arbitrarily in the exercise of his-discretion or actuated by any 
extrancous circumstances? ‘The learned counsel for the petitioner rightly con- 
ceded that he could not ask the Court to go into the correctness or otherwise of the 
action taken by the Principal. Nor does he pursue the line suggested in the affidavit 
that he was actuated by extraneous circumstances. Bur he pressed on me to hold 
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that the order directing his client to leave the College was made behind his back 
without giving him an opportunity to explain the charges made against him and 
therefore is arbitrary. But a perusal of the records does not disclose that the Prin- 
cipal acted arbitrarily. I have no hesitation to accept the facts, as stated in the 
Principal’s affidavit especially as some of the said facts were corroborated in alk 
the material particulars by the affidavits filed by the Assistant Lecturers. The 
petitioner had been expelled once from tke Hostel. As early as 1gth July, 1950, 
the Principal complained to the petitioner’s father that the petitioner’s behaviour 
was not as it should be. On 12th July 1951 at 3-30 p.m. the Principal says he took 
him to his room and questioned him about his unseemly behavicur but the petitioner 
complained against the office staff. On the 12th itself the staff of the College 
aie two of the lecturers made statements to the Principal narrating the parti- 
culars of his behaviour in the office. On the 17th the College Council made an 
enquiry, listened to the report of the Principal and unanimously resolved tosend the 
petitioner out of the college. On the 18th at 11-15 a.m. the respondent sent for the 
petitioner who was in his class room but he did not turn up. At 11-45 a.m. the 
Principal went to the class room and brought him to his chambers. When he put 
to him all the facts as stated to him by the clerks and the other members of the 
staff, the petitioner totally denied that he abused anybody or created any scene 
and turned round and called the Head Clerk a liar and also the respondent a liar. 
As the petitioner refused to take the certificate and did not leave the room, the class 
had to be dispersed that day. On the roth, a demonstration by 100 students 
was held in the college premises and the college had to be closed that day. 
I cannot say from the aforesaid circumstances that the Principal acted arbitrarily. 
If so, as the Principal is the authority to exercise disciplinary jurisdiction, ke was 
within his rights to ask the student to leave the college. 


I do not see much force in the argument of the learned counsel for tke res- 
pondent that this court has no power to issue a writ as the petitioner can file a suit 
for declaration of his right. Such a remedy cannot be an adequate remedy for by 
the time the suit is disposed of, the term of the college may run out. 


But before closing, I would not be doing my duty if I did not express the feeling 
that oppressed me during the arguments and of which I gave expression on more 
than one occasion that the object or discipline might have been better served if the 
Principal had accepted the unconditional apology agreed to be tendered by the 
student and the undertaking by the father guaranteeing the future good conduct 
of his son, and magnanimously pardoned him as a father would do his son rather 
than putting a seal of finality of the punishment inflicted by him. That would 
have enhanced the prestige of the Principal and of his, college in the eyes of not 
only his students present and future but also the public. Though it is not within 
my province to dictate what the Principal should or should not do to meet a parti- 
cular contingency, } express my view for the consideration of the Principal and 
the College Council. 


In the result, the application is dismissed, but in the circumstances witkout 
costs. 


V.S. Application dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justro SATYANARAYANA RAO AND Me. JusTICE 
VISWANATHA SASTRI. 


‘The Commissioner of Income-tax and Excess Profits Tax, 
Madras .. Applicant.” 
U. 
The Erin Estate , .. Respondent. 

Income-tax Act (XI af 1922)— Section te (6)—Residence— T esi—Coatrol and management— What 
constitutes—Decision as to—(Qpestion of fact or law. 

The control and management of a firm’s busmess is situated at the place where “the central 
Management and control actually abide: ” or where ‘‘ the head and brain of a particular adven- 
ture is situate ” or where ‘‘ the head and seal and the directing power is situated’’. Control of 
business does not necessarily mean the carrying on of the business. The place of control may be 
different from the place where the physical operations of the business are carried on and the place 
where trading activities are carried on need not necessarily he the place of control or management. 
A place wherefrom sie or supervision or even tacit control of the affairs of the business the 
owner of the business conducted abroad is regularly exercised would be a place where the control and 
ma nt is situate. There may be control and management at a particular place where the 
partners of the firm reside, even though occasions for active and actual intervention with the conduct 
of the business operations elsewhere do not arise on account of the busimess activities being carried 
on smoothly by local agents or servants. Control and ement means ds facto control and manage- 
ment. The existence ofa mere right or power of control ad management is not the criterion. Wben 
section 4-A (b) refers to the control and management of its affairs by a firm it means the affairs which 
have some relation to the business whose income, profits and gains are sought to be taxed and not 
to the private or domestic affairs of the individual partners having no relation to the firm’s business. 


The question whether the control and management of a firm’s business or affair. is situate 
wholly out of British India is not a mere question of fact. Though the Tribunal’s findings of fact 
are not open to review by the High Court, the correctness of the inference which the Tribiinal has 
drawn from facts which are admitted or proved may be a question of law. The proper legal effect 
of facts proved or admitted is essentially a question of law. 


All the partners of a firm carrying on the business of tea planters in Ceylon were resident in Tri- 
ran a District, and the partners who had the largest shares were attending to the firm’s affairs 
from Trichinopoly. The estate was managed by a Superintendent who was paid a monthly salary, 
who took from time to time instructions from the partners at Trichinopolv with reference to various 
details of management and submitted annua] budgets for work to be done and obtained their sanction. 


Held : The cumulative eflect of the correspondence between the Superintendent and the partners 
of the firm as well as the other circumstances clearly pointed to the fact that the control and manage- 
ment of the affairs of the assessee firm were not situate wholly outside British India. Some part of tbe 
control and management and supervision abided in Trichinopoly and so the asecssee firm is resident 
in British India. 

Case referred to the High Court by the Income-tax Appellate Tribunal under 
section 66 (2) of the Indian Income-tax Act (XI of 1922) as amended by section 92 
of the Income-tax (Amendment Act, VI of 1939) in 66 R.A. No. 23 to 29 (Madras) 
of 1945-46 on its file for decision. 


C. S. Rama Rao Sahib for Applicant. 
T. M. Knrishnaswamt Aiyor and M. Subbaraya Atyar for Respondent, 
The judgment of the Court was delivered by 
Viswanatha Sastri, 7.—The question that has been referred to us is in these 
terms :— 
s“ Whether the assemee is a residentin British India within th i i 
(B) of the In rec Tag dia ¢ meaning of section 4-A 
With reference to income-tax, the assessment years in question are 1939-40, 
1940-41, 1941-42 and 1942-43. With reference to excess profits tax, the chargeable 
accounting periods are 1st September, 1939 to 31st December, 1939, 1st January, 
1940 to 31st December, 1940, 1st January, 1941 to 31st December, 1941. Though 
the assessments relate to different accounting periods, both before us and the Income- 
tax authorities as well as the Appellate Tribunal, the case has been presented on 
the footing that the essential facts and circumstances are the same throughout. 
The facts are shortly these. The assessee is a registered firm of seven partners 
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carrying on the business of tea planters in Ceylon. The partnership owns tea 
estates compendiously styled: “ The Erin Estate ”. Tea is grown on this estate 
and is manufactured into a marketable product and sold in Ceylon through brokers 
or commission agents. The price is realised in Ceylon. These trading operations 
are carried on in Ceylon on behalf of the firm by an agent, Ponnambalam Pillai 
who is residing there. It is not correct to state, as has been done in the statement 
of the case drawn up by the Appellate Tribunal, that Ponnambalam Pillai had a 
peers suey from. the partners empowering him to manage and '‘contro] the 
usiness in Ceylon. Such à statement is opposed to the sworn statement 
of the two major partners, Andiappa Pillai and Nagalingam Pillai. The power of 
attorney, to which apparently a reference was meant, has been placed before 
us and we find it is not a power of attorney executed by the firm or by any of the 
ers of the firm in their capacity as such partners. Though the partnership 
been in existence from before 1938, a deed of partnership dated 5th March 
1942, was drawn up setting out the shares of the partners in the Erin state and. 
providing for sundry matters connected with the partnership business. Clause 3 
of the partnership deed ran thus :— 

“The estate shall be managed by the Supermtendent, Sriman A. P. S. T. Ponnambalam Pillai, 
who has hitherto been in charge of the same and managing the same or by a person appointed by the 
majority of the partners. jority opinion is to be determined by the number of and not 
by the number of partners constitutmg the partnership) ”. 

Out of the total number of 147 shares, Andiappa Pillai owned 50 shares, 
Veerappa Pillai owned 43 shares and Nagalingam Pillai owned 18 shares. The 
other four partners held nine shares each. All the partners were permanent 
residents of certain villages in the Trichinopoly District. These facts are common. 
ground. 

The order of the Appellate Tribunal does not deal adequately with the evidence 
and the material that has been produced in the case. Beyond referring to a few 
introductory facts and extracting in extenso the statement of the partner, Andiappa 
_ Pillai, the order of the Appellate Tribunal makes no attempt to evaluate the evidence 

that had been placed before the assessing authorities and also before the Tribunal. 
It does not pay attention to the e of section 4-A (b) of the Income-tax Act 
but refers to two English decisions and dismisses them as beside the point. Indeed, 
the grounds of decision of the Appellate Tribunal are contained only in one para- 
graph of its order which may be set out in full :— 

“In our opinion, this case comes for decision as to whether the manager was controlling or as to 
whether the partners were controlling. From the facts stated above, it seems that the whole control 
was really situated in Ceylon. We get some support from the judgment of Mr. Justice Seshagiri 
Ayyar, reported in 1 Income-tax Cases 37 at page 47 7 where his Lordship seems to have taken the 
view that by giving general instructions the busmess is not carried on from the ccuntry fiom which 
those instructions were issued. The so called letters relied upon by the Departmental representative 
are either informative or required for eral instructions and they do not therefore contradict the 
fact that the control is certainly situated in Ceylon, t.s., ‘ wholly outside British India’.”’ 

The matter that had to be investigated and decided by the Appellate Tribunal 
was whether the control and management of the firm’s business was situated wholly 
outside British India. In the last sentence of the passage above extracted, the 
Tribunal seems to assume the very fact that has to be proved, namely, that the 
control was situated in Ceylon. The letters which have been treated so summarily 
did require further and more serious consideration at the hands of the Tribunal. 

It has been contended before us on behalf of the assessee that as the Appellate 
Tribunal held that no control or management was exercised in British India by the 
partners, its finding must be accepted by us as a finding of fact binding on this Court 
and that no question of law arose on such finding. As pointed out in the order 
under section 66 (2) of the Income-tax Act directing the present reference and in 
the decision of this Court in Commissioner of Income-tax v. Shanmugam Rubber 
Estate*, the question whether the control and management of a firm’s business or 


I. racing N Commissioner, Salt, Abkari I.L.R. 43 Mad. 75. . 
and Separate v. Ramanathan Chetti, (1919) a. (1945) 18 LT.R. 329: (1945) 2 M.L.J. 93- 
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affairs is situate wholly out of British India is not a mere question oi fect. Sce alsa 
the decision in Inland Revenus Commissioners v. Lysaght? dealing with a question oL 
“ residence ”. Though the Tribunal’s findings of fact are not open to review by 
this Court, the correctness of the inference which the Tribunal has drawn from facts 
which are proved or admitted may be a question of law : see American Thread Com- 
pany v. Joyce? ; Inland Revenue Commissioners v. British Salmson Aero Engines, Ltd.*~ 
The argument of the assessee in this case is merely an attempt to secure tor a bald 
finding on a mixed question of law and fact that unassailability which properly 
belongs to a finding on a question of pure fact arrived at after a consideration ot the 
relevant evidence: cf. Great Western Railway Co., Lid. v. Bater*; Lysaght v. Inland. 
Revenus Commissioners®, Indeed, Viscount Simon in the case in Bomford v. Osborns§ 
held that there may be cases where the revenue authority having proved or admitted 
facts before it, might deduce therefrom further conclusions which are themselves. 
conclusions of fact, but in such cases there might emerge a question of law, the 
question of law being whether the facts proved or admitted provided evidence 
to support the revenue authority’s further conclusions of fact. In Cameron v. Pren- 
dergast’, Viscount Maugham observed that if the Tribunal stated or referred to the 
evidence and held upon that evidence that certain results followed, it was open. 
to the Court to differ from that conclusion. In any case, it has been held over and 
over again both by the Judicial Committee and this Court that the proper legal 
effect of facts proved or admitted is essentially a question of law. It is needless 
to cite authority for this elementary proposition. 


Having regard to the meagreness of the order of the Tribunal in so far as it 
deals with the facts relevant for a determination of the question at issue and having 
regard to the fact that the letters which were produced before the revenue autho- 
rities and the Tribunal are referred to in the judgment of the Tribunal in a casual 
manner, we enquired of the learned counsel appearing on both sides whether the 
genuineness or authenticity of these letters is admitted by them. Both of them 
stated that the letters were genuine and that they were produced before the Income- 
tax authorities by the assessee for being acted upon by the department. Gonse- 
quently, we have felt ourselves at liberty to refer to these letters even though they 
have not been made part of the printed case placed before us. It is regrettable 
that no attention was paid to the preparation of the records necessary for supporting 
the of the Commissioner of Income-tax at the time when the reference was 
made to this Court. 


In Commissionsr of Incoms-tax v. Calcutta Agency, Lid.®, the Supreme Court has 
observed that the jurisdiction of this Court in the matter of income-tax references. 
is advisory and that the decision of the Tribunal on facts is final. Their Lordships 
observed that the duty of the High Court was to start by looking at the facts found 
by the Tribunal and answer the question of law on that footing and that any depar— 
ture from this rule would convert the High Court into a fact finding authority 
which it is not. Unlike the case before the Supreme Court the statement of the 
case in the present case was not prepared with the knowledge or approval of both 
the parties. They did not peruse the statement of the case and did not make any 
suggestions which they might have made in respect thereof. To the extent to 
which the Tribunal has found facts, we have accepted those facts; that is to say,. 
that the Erin Estate belonged to the assessee firm; that tea was planted in the 
estate and sold in Ceylon ; that one Ponnambalam Pillai was an agent or superin- 
tendent looking after the trading operations in Ceylon ; and that the monies realised 
by the sales of tea through brokers in Ceylon were paid into a local bank on which 
the agent operated. The letters referred to in the order of the Tribunal, and which 
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therefore must have presumably formed part of the evidence on which the Tribunal 
based its conclusian have not yet been analysed and the value of their contents 
has not been noticed. In view of the fact that these letters were placed before the 
Appellate Tribunal and the revenue authorities and were also referred to in the 
order of the Tribunal we have felt ourselves at liberty to lcok into them though 
they ‘have not been made part of the printed case. We have also before us the 
affidavits filed by the partners and also the statements made by them before the 
Income-tax authorities. 

Before we analyse the evidence and summarise its effect, we might as well 
indicate the proper method of approach to the question of law that is involved 
in the reference. This is all the more necessary because the Tribunal does not 
seem to have appreciated the meaning and scope of section 4-A (b) of the Inccme- 
tax Act on which the decision of the question depends. 

Section 4-A (b) runs thus :— 

“© A Hindu undivided familv, firm or other association of persons 1s resident in British India unless 
the contro] and management of its affairs is situated wholly without British India.” 

We refer to the section as it stood at the relevant dates. We had occasion 
to deal with the meaning and scope of the provision in our judgments in Narasimha 
Rao Bahadur v. Commissioner of Incoms-iax+, Talipatigala Estate v. Commissioner of Income- 
taxì and Commissioner of Income-tax v. AR. PL. S. PL. Firm. There is, however, 
now available an authoritative exposition of the law in a recent judgment of the 
Supreme Court in Subbiah Chettiar v. Commissioner of Income-tax* which renders it 
unnecessary for us to examine the earlier decisions. The following propositions 
may be taken as fairly well-established by the decision of the Supreme Court. The 
onus of proving facts necessary to establish that the control and management of the 
affairs of a firm is situate wholly outside British India is on the assessee. The 
language of section 4-A (b) shows that a firm is normally presumed to be resident 
in British India but such a presumption can be rebutted by showing that the case 
comes within the second part of the provision, viz., that de control and manage- 
ment of its affairs is situated wholly without British India. The onus which is 
‘cast by the section on the assessee must be discharged by the production of evidence, 
that is, or must be available with the assessee. The non-production of such material 
and available evidence is an infirmative circumstance that bas:to be taken into 
account against the assessee in arriving at a conclusion on the question whether 
the control and management of the affairs of the firm was situate wholly outside 
British India. The meaning and scope of section 4-A (b) was expounded by 
Patanjali Sastri, J., in Subbiah Chettiar v. Commissioner of Incoms-iax® in a passage 
which was cited with approval on appeal by the Supreme Court. The learned 
„Judge said :— ` l 

“< Control and management” signifies in the present context, the controlling and directive 
power, the head and brain as it is sometimes called, and ‘situated’ implies the functioning of 
such power at a particular place with some degree of tank while ‘wkolly’ would seem 
to recognise the possibility gf the seat of such power being divided between two distinct and 
separate places.” 

The control and management of a firm’s business is situated at the place where, 
as was said in De Beers Consolidated Minas, Lid. v. Home’, “ where the central manage- 
ment and control actually abides” or, as stated in San Paulo Railway Co., Lid. v. 
Cater", “ the head and brain of a particular adventure is situate’ or as staied 
elsewhere ‘‘ the head and seat and the directing power is situated.” Control of a 
“business does not necessarily mean the carrying on of the business. The place of 
-control may be different from the place where the physical operations-of the business 
-are carried on and the place where trading activities_are catried.on need not neces- 
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sarily be the place of control or management. A place wherefrom oversight or 
supervision or even tacit control of the affairs of the business by the owner of the 
business conducted abroad is regularly'exercised would be a place where the control 
and management is situate. There may be control and Management at a parti- 
cular place where the partners of the firm reside even though occasions for active 
and actual intervention with the conduct of business operations elsewhere do not 
arise on account of the business activities being carried on smoothly by local agents 
or servants ; sce Egyptian Hotels, Lid. v. Mitchsil? ; Ogilvie v. Kitten*. Control and 
management therefore means ds facto control and management. The existence 
of a mere right or power of contrel and management is not the criterion. This is 
what the decision in Bhimji R. Naik v. Commissioner of Incoms-tax* referred to by the 
assessec laid down. It is not what the partners of the firm in the present case have 
Bower to do, but what they actually do that is of importance in determining the 
place where the control is exercised. When section 4-A (b) refers to the control 
and management of its affairs by the firm it means the affairs which have some 
relation to the business whose income, profits and gains are sought to be taxed 
and not the private or domestic affairs of the individual partners having no relation 
to the firm’s business. The execution of a power-of-attorney by one of the partners 
in this case was in respect of his own individual or private affairs. Finally section 
-A (b) itself adopts the principle recognised by Swedish Central Ratlway Company Vv. 
son* that the control and management of the firm’s affairs may be divided 

and may abide in more than one place. If so, the firm has a dual residence in each 
of the places where it “ performs some of the vital or organic functions incidental 
to its existence as such ”, to quote the language of Fazl Ali, J., in the Supreme Court. 


udged by these tests, which are also the tests formulated by us in Narasimha 
Rao Bahadur v. Commissioner of Income-tax® how does the present Case stand? All the 
partners were residents of the Trichinopoly District. The Major partners, that is ' 
to say, the partners who hold the largest number of shares, Andiappa Pillai and 
Nagalingam Pillai were attending to the firm’s affairs from Trichinopoly. The 
estate was Managed by a Superintendent, Ponnambalam Pillai, who was paid a 
salary of Rs. 300 per mensem. There was no power-of-attorney in his favour in 
connection with the management of the firm’s business. There was nothing in 
writing to substantiate the assertion of the assessee’s learned advocate that Ponnam- 
balam Pillai had plenary powers of management or to show that his status was 
higher than that of the head of an establishment maintaired for the purpose of 
Producing, manufacturing and marketing tea in Ceylon. We have been taken 
through the letters written by Andiappa Pillai, the partner from Trichinopoly 
District, to Ponnambalam Pillai in Ceylon. There is also a letter written by Veer- 
appa Pillai one of the partners from Trichinopoly. The correspondence which has 
been translated and placed before us shows that the partners who hold the largest 
aumber of shares, Andiappa Pillai, Veerappa Pillai and Nagalingam Pillai were 
in the Trichinopoly District, Veerappa Pillai alone going occasionally to Ceylon. 
The Superintendent took instructions from the partners in Trichinopoly with refer- 
ence to the purchase or sale of tea coupons and tea. He reported to them the 
current prices in the Ceylon market and took instructions as regards the sale of 
coupons. He took instructions as regards the improvements to be effected on the 
state by the construction of buildings. True copies of the daybooks and the 
dalance-sheet were sent every month to the partners in Trichinopoly. Ponnam- 
dalam Pillai, the local agent, regularly reported to the partners ‘he conditions of 
he estate, the progress of the work on the estate, the extent of manuring done and 
he current prices of tea leaves and tea coupons. As regards the manuring of the 
ea gardens, he asks for definite instructions whether manuring could be done on 
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a large scale and the partner Andiappa Pillai instructed him to do the manuring 
extensively. With regard to the buildimgs, he took instructions as to whether a 
particular building should be constructed ot whether the construction of another 
building should be stopped. Even as regards the salary payable to petty servants 
of the estate, he took instructions as to whether an increment could be granted. 
The partner from Trichinopoly gave instructions sanctioning such an increment. 
Instructions were also given to him to accumulate and keep on hand a reserve 
fund ranging from Rs. 4,500 to Rs. 10,000 from out of the realisations of the tea 
sales. With reference to labour disputes on the estate, the partner from Trichi- 
nopoly directed him to settle such disputes amicably exercising a wise discretion 
as a man on the spot. Every year at the beginning of the year, a budget estimate 
was framed for the work to be done on the estate and submitted to the partners 
and sanctioned by them. Whenever any large expenditure in excess of the budgeted 
expenditure was incurred without previous sanction, the nt immediately re- 
ported it for approval to the partners at Trichinopoly. The partner at Trichi- 
nopoly was giving directions to the Superintendent as to what should be done in 
connection with the management of the estate. The fact that the action of the 
Superintendent has generally been approved by the partners only shows that the 
Superintendent was doing his work properly and without giving occasion for com- 
plaint. The cumulative effect of the correspondence above referred to as well 
as the other circumstances adverted to by us clearly point to the fact that the control 
and management of the affairs of the assessee firm were not situated wholly out of 
British India. It is quite clear that some part of the control and management and 
the supervision of the affairs of the firm abided in Trichinopoly where all the partners 


resided. 
For these reasons, we answer the question referred to us in the affirmative 


.and hold that the assessee firm is a resident in British India. The assessee will 
pay Rs. 250 the costs of the Commissioner of Income-tax in this reference. 


V.S. ———— Reference answered in the affirmative. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justice PANGHAPAKESA AYYAR. 
The Public Prosecutor ... Appellant* 


U. 
Thangiah Nadar .. Respondent. 


Madras Shops and Establishments Act (XXXVI af 1947), section 92 (1)—Payment beyond wages 
period fixed—Proof of such payment—Mere productton of account books—Svfficiency. 


In a prosecution for sas eee of wages before the expiry of the wages period fixed, the mere 
summoning of the accused’s daybook and ledger and their production would not be enough. The 
daybook and ledger are only secondary evidence. Accounts do not prove themselves. If the pro- 
secution fails to examine some employee to prove the non-payment of within the period fixed, 
the acquittal of the accused would be right and cannot set aside. An acquittal is a valuable 
right and should not be lightly set aside even at the instance of the State. 


Appeal under section 417, Criminal Procedure Code, 1898, against the acquittal 
ofthe aforesaid respondent (accused) by the Sub-Magistrate, Tirumangalam, in 
C.C. No. 82 of 1950 on his file. : 


The Public Prosecutor.(V. T. Rangaswami Aiyangar) in person. 
R. Sundaralingam for Respondent. 


The Court delivered the following- 


JupementT.—TI have perused the records and heard the learned Public Prose- 
cutor and Mr. Sundaralingam for the employer, Thangiah Nadar, a cloth merchant 
— a e aÀ 


* Cr. A. No. 755 of 1950. - 27th July, 1951. 
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in Madurai district. The learned Public Prosecutor conceded that the wage periods 
were fixed as required by law. His contention was that the wages were not paid 
before the expiry of the fifth day after the last day of the wages period as required 
by section 32 (1) of the Madras Shops and Establishments Act, 1947, and that the 
respondent’s daybook and ledger summoned for by the Court and produced in 
Court would have proved this but that the lower Court wrongly refused to look 
into them, and, therefore, the acquittal must be set aside. Now, a daybook and 
ledger are only secondary evidence. Accounts do not prove themselves, nor are 
they conclusive. If the prosecution had examined scme employee to shcw that 
he was not paid within the stipulated period or even some others to prove it (if 
all the employees are in such mortal terror of Thangiah Nadar that they would not 
depose against him even regarding this), then the daybook and ledger could have 
been relevant supplementary evidence. The prosecution failed to do this. It 
did not examine even Mahalingam, an employee readily available. So I see no 
reason to interfere with the acquittal. An acquittal is a valuable right and should 
not be aed set aside even at the instance of the State. The appeal is accordingly 


VS. Appeal dismissed” 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice BASHEER AHMED SAYEED. 
Sadhu Venkayya and another i .. Petitioners” 


0 


Contempt of Court—Coastructive liability—Proof ef actual disobedience of order of Couri—Necessity. 


In cases where persons have to be committed for contempt of Court for the reason that they 
disobeyed the order of Court, no question of constructive liability would arise. On the other hand 
it is absolutely essential that it should be proved beyond doubt that the persons who were charged 
with contempt did really disobey an order validly passed by a Court which was brought home to them 
and a copy of which was personally served on them in the manner required by the procedure for such 
service. A Court is not warranted in proceeding on surmises and inferences as to disobedience of 
the orders of the Court. i 


Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Subordinate Judge’s Court, Guntur, in 
C. M. A. No. 93 of 1948 (G. M. P. No. 2107 of 1947 in O. S. No. 477 of 1947; 
D. M. C., Guntur). 


P. V. Chalapatht Rao for Petitioners. we 
A. Bhujanga Rao and D. R. Krishna Rao for Respondent. 
. The Court delivered the following 


JUDGMENT.—This revision petition has been preferred by defendants 1 and 2 
who have been committed for contempt of Court by the learned First Additional 
Subordinate Judge of Guntur for having disobeyed the order passed by the learned 
District Munsiff of Guntur not to cut and remove the crops on the land to which 
the petitioners laid claim as owners, on the appointment of a receiver. 


The learned District Munsiff who heard the application for ccmmitting these 
petitioners for contempt dismissed the application as there were not sufficient 
unds to hold that the defendants committed any disobedience of his order, 
ut on appeal by the plaintiffs the learned Subordinate Judge of Guntur while 
holding that there was no sufficient evidence to establish the individual guilt of 
defendants g to g and that there was no satisfactory evidence to prove that they 
have taken part, still held that defendants 1 and 2 who were the owners of the 


t C, R. P. No. 1115 of 1949, 7th August, 198%, 
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land should be deemed responsible for the disobedience of the order of injunction. 
He further found that the defendants 1 and 2 had deliberately disobeyed 
the order of injunction and that they were liable to be punished by being sent to 
civil prison and committed them for a period of two months holding that that 
period would be sufficient. Defendants 1 and 2 have preferred this revision 
petition. 

I have been taken through the evidence and in particular the report of the 
Commissioner who was appointed for the purpose of harvesting the crops that were 
in dispute and also the judgments of the courts below. On a careful consideration 
of the evidence as also the reasoning given in the learned Subordinate Shee So 
judgment, I am constrained to observe that the learned Subordinate Judge 
not been correct in holding that defendants 1 and 2 were responsible for any dis- 
obedience. The Commissioner’s report which is the main basis for coming to the 
conclusion that there was any disobedience on the part of defendants 1 and 2 is 
most inconclusive on the, point, and if that report is to be accepted, there can be 
no justification for holding that defendants 1 and 2 had committed any disobedience 
at all. In his judgment, the learned Subordinate Judge has himself observed that 
“the Commissioner’s report does not implicate defendants 1 and 2 in such a m anner 
as to convict them of contempt of Court. A careful reading of the judgment of the 
learned Subordinate Judge leads me to the conclusion that the learned Subordinate 
Judge has acted upon the principle of constructive liability for the disobedience of 
the order. In cases where persons have to be committed for contempt of Court 
for the reason that they disobeyed the orders of Court, no question of constructive 
liability would arise. On the’ other hand it is absolutely essential that it should be 
proved beyond doubt that the persons who were charged with contempt did really 
disobey an order validly passed by Court and which was brought home to them, 
and a copy of which was personally served in the manner required by the procedure. 
Instead of giving a finding that the 1st and 2nd respondents before him have been 
proved to have committed contempt by disobedience of the order of Court, the 
learned Subordinate Judge has simply proceeded on certain inferences and sur- 
mises. I do not think such procedure is warranted. If, as I have said before, 
the Gommissioner’s report is not conclusive and does not help in bringing home 
the guilt of disobedience to defendants 1 and 2, defendants 1 and 2 were entitled 
to be acquitted of any such offence. I do not think, therefore, that this judgment 
of the learned Subordinate Judge could be supported or upheld in so far as he has 
not found on any acceptable evidence that the 1st and 2nd defendants wilfully com- 
mitted contempt by disobeying the order of the District Munsiff. Simply because 
defendants 1 and 2 are the owners and simply because they state that they were 
interested in the crop, it cannot be presumed that they should have instigated the 
People who actually cut away the crops, unless thete is direct relationship established 
between the accused and persons who were actually responsible for the act of cutting 
and removing the crops. This has not been the case in the present petition 
before me. In such circumstances, I think the order of the learned Subordinate 
Judge should be set aside and the rst and and defendants should be declared not 
to a committed any contempt of Court. In the result this petition is allowed 
with costs. Š 


V.S. Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PresenT :-—Mr. Jusrice GoviInDA MENON AND Mr. Justice RAMASWAMI 


Konithala Chinna Subba Naidu i T .. Appellani* 


0. 
Chandra Kuppa Naidu and others Respondents. 


Ee a e EE e e E of a ena toilhext ary order as is 

vesting of Right of quondam tasolveni to possession of properts—Surt to recover filed beyord 12 years 
of ord A ph a by Hmitaton—Possession of receiver—If adverse. 

It cannot be said that on an order annulling an adjudication the possession of the properties of 

I adren toi thie am intolvené ‘The possesrion of 


solvent. Nor can the receiver be considered to be a trespasser. A suit for possession by the gucadem 
insolvent against the Official Receiver and the purchacer from him after the annulment though filed 


Appeal against the order of the Court of the Subordinate Judge, Chittoor, 
in O. P. No. 1 of 1949. 


D. Mumkanniah and A. Balakrishna Rao for Appellant. 
V. A. Venkatachanar and T. Rangaswami Atyangar for Respondents. 
The Judgment of the Court was delivered by 


Govinda Menon, 7.—The order of the learned Subordinate Judgé cannot be 
supported and has therefore to be set aside. The appellant was adjudicated insol- 
vent in I. P. No. 9 of 1932 on 10th March, 1933 and his properties of which the 
subject-matter of the suit formed a part, vested in the Official Receiver, on 6th 
March, 1934. The Official Receiver sold these properties to a third party on 
and May, 1935, but as a result of proceedings about which it is unnecessary to dis- 
cuss in the present context, that sale was set aside and the properties became revested 
in the Official Receiver. “On 4th September, 1935, the Official Receiver wrote 
to the Insolvency Court requesting that the order of adjudication should be annulled . 
because the insolvent had taken no steps to get the order of discharge. The léarned 
ee A made an order annulling the ‘adjudication in the following 
terms on 12th September, 1935 :— ; - 

“The insolvent is absent. His advocate has no instructions. The adjudication order it 
annulled.” À S = 
At the time this order was made, the learned Judge did not make any order under 
section 37 of the Provincial Insolvency Act vesting the properties in the Offcial 
Receiver. Therefore the position came to this, namely, that by the order of annul- 
ment the situation became as it was prior to the adjudication. Such being the 
case, it was open to the insolvent to get back possession of the property saddled 
with all the debts which he had to pay. The insolvent did not take any steps and, 
therefore, on 5th January, 1937, despite the fact that the insolvency was annulled, 
the Official Receiver sold these properties to the present respondents. A petition 
to sue m forma pauperis was filed on 17th December by the guondam insol- 
vent for recovery of possession of property from the alienee from the Official Recei- 
ver. Two points were raised before the lower Court, namely, firstly, whether the 
acl was a pauper, and secondly, whether the petitioner had no cause of 
action. l 

On the first point, the learned Judge found that the petitioner was a pauper. 


On the second point, the learned Judge was of opinion that the provisions 
of Order 33, rule 5 (d-1), Civil Procedure ‘Code, should apply, namely, 
that the suit appeared to be barred by law. The learned Judge was of opinion 
that from the moment the insolvency was annulléd on rath September, 1935, 
en ee 

* A. A. O. No. 24 of 1951. : 27th August, 1951. 
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the possession of the properties by the Official Receiver became adverse to that of 
the quondam insolvent and therefore he must be deemed to be a trespasser. Such 
being the case, since the suit was filed only on 17th December, 1948, that is more 
than 12 years after the date when the possession became adverse, the suit is barred. 
In our view, the learned Judge.is wrong. It has been held in Kuppusamt v. Kausala 
Ramiah1, by Wallis, C.J., and Spencer, J., that even in a case where the property 
vested in the receiver and the receiver was discharged, still the possession of the 
receiver would not be adverse to the persons who are really interested., The obser- 
vations are as follows: oe 

“ The possession of the Court through tbe receiver was therefore the possession of the insolvent. 
The receiver, defendant 3, has never yet been discharged and even if he had heen ditcharged that 
would make no difference. He would still hold the property on behalf of the rightful owner, as 
observed in the notein Karr on Receivers at page 151, Edn. 4 citing Horlock v. Smith*.” 
Following this decision, we hold that even though the insolvency was annulled 
on 12th September, 1935, the receiver continued to hold the property on behalf 
of the rightful owner, namely, the guondam insolvent. Therefore, the receiver’s 
possession cannot be said to be adverse to that of the quondam insolvent nor that 
the receiver can be considered to be a trespasser. If that is so, the question of 
adverse possession can arise, if at all, only when the Official Receiver sold the 
property on 5th January, 1937, and the present suit being within 12 years of that 
date, there can be no bar of limitation. 


Mr. T. Rangaswami Aiyangar for the respondents contends that the pétition 
is barred by some other provision of the statute of limitation. ı The learned Judge 
has not considered that aspect of the case and we do not wish to express any opinion 
on that. . It is open to him to raise any such defence in the suit. The order of 
the learned Judge is therefore set aside and O. P. No. 1 of 1949 is remanded to the 
lower Court to be registered as a suit and to be proceeded with accordingly. The 
appellant will be entitled to the costs of this civil miscellaneous appeal. 


K. S. a Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. P. V. RaJAMANNAR, Chief Justice AND MR. Justice PANGHAPA- 
KESA AYYAR. ' ` 


Mrs. A. Ananthalakshmi Ammal .. Appellani* 
g : 


The ‘Tiffin’s Barytes Asbestos and Paints, Ltd. .. Respondent. 


Companies Act (VII of 1919 as amended), sections 76 and 79 (3)—Shareholder's right to ask for directions 
of Court for calling meeting and manner of conduct of mesting—Power of Couri to gire such directions. 

In a company certain number of shareholders applied to the Court for directing first the calling 
of the annual meeting which had not been called within the specified time prescribed by the Artcles 
of Awociation and secondly to direct an independent chairman to preside over the meeting as 
controversial matter like election of directors had to be conducted in an atmosphere of factions 
among the shareholders. 

Held, that section 76 expreasly confers on the Court power to call or direct the calling of a gereral 
metting of the company and section 79 (9) contemplates the giving of directions by the Court 
to the manner in which a meeting of the company should be beld and conducted. If the Court can 
call for a meeting it could be presumed it can also appoint a person to conduct the meeting who 
would be chairman to preside over the meeting. 


On appeal from the judgment and order of Krishnaswami Nayudu, J.,:dated 
27th November, 1950, in the exercise of the ordinary original civil jurisdiction 
of the High Court in Application No. 3898 of 1950. 

G.' Vasanta Pat for Appellant. 


~ ` O. Radhakrishnan for Respondent. 





1. AIR, 1919 Mad. 8atio. _. .2. (184%).@ LJ.Ch. 157. 
t D. S, A, No, 118 of 1950, Ith January, 1951. 
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The Judgment of the Court was delivered by Da 

The Chief Fustice.—This is an appeal against an order of Krishnaswami Nayudu, 
Js fe ee bf the Tiftin’s Barytes Asbestos & Paints, Ltd., to convene 
and hold the annual general meeting of the company on Sunday, the 28th January, 
1951, after giving duc notice to the shareholders as provided under the articles 
to consider certain subjects. This order was made on an application filed by the 
appellant who is a shareholder on the allegation that the last annual general meeting 
of the company had been held on goth December, 1948 and there had been no 
annual meeting for over 15 months. There is no appeal by the company or the 
directors against the order directing the holding of the meeting. But the share- 
holder who applied to the Court and who is the appellant before us seeks in this 
appeal the appointment of an independent person to preside over the meeting 
as chairman. Such a request was made to the learned Judge, but he thought that 
no case had been made out for appointmg an independent chairman. 


It is true that, under Article 35, the chairman of the board of directors shall 
be entitled to, take the chair. Under Article 64 the directors sap) make regulations 
as to the election of the chairman. It was conceded before us by learned counsel 
appearing for the company that no regulations had been made as contemplated 
by this article. But he mentioned that at a meeting of the directors on 12th August, 
1950, one Mr. Veeramani was elected chairman. It is obvious that it cannot be 
said in this case that there is a validly elected chairman of the board of directors 
whose right to that office is Held corer by any one. It is not necessary for us 
to decide whether he could la y function as chairman. It is sufficient to say 
that there is room for dispute. There is also another objection into which we have 
not gone on the ground that at the time of the alleged election, there were onl 
few directors functioning ; that is to say, less than the minimum number requi 
to make a quorum. Be that as it may, it is obvious that it cannot be said that there 
is a permanent chairman chosen in the normal course of the business of the company. 


Under an order of this Court there was an extraordinary meeting of the gene- 
ral body on 23rd October, 1950. It is represented to us that the report of the 
advocate who was appointed to conduct the meeting is the subject-matter of cer- 
tain objections by the respondent. We shall therefore refrain from saying any- 
thing as to the correctness or otherwise of any of his decisions. But it is clear that 
the person who is put forward by the company as the permanent chairman rejected 
all the 73 proxies submitted by one Mr. E. R. Krishnan on the ground that they 
did not conform to the form under regulation No. 66 of the Act. There is besides 
this enough on the record to convince us that there are factions among the share- 
holders of the company. ‘Though the learned Judge thought that at the meeting, 
only formal subjects would come up for consideration, we think that the election 
of a cannot be said to be such a formal or non-controversial subject as would 
ordinarily be the case in respect of a company whose affairs are running smoothly. 
As this is one of the important items of business to be transacted at that meeting, 
we consider it desirable that the meeting should be ided over by an indepen- 
dent chairman appointed by the Court. Mr. j , learned counsel 
for the respondent, objected to the appointment of a chairman by the Court on 
the ground that thereby the Court would be interfering with the internal manage- 
ment of the company which it had no jurisdiction to do. But we find that sec- 
tion 79 (3) itself contemplates the giving of directions by the Court as to the manner 
in which a meeting of the company can be called, held and conducted. Section 76 
expressly confers on the Court the power to call or direct the calling of a general 
meeting of the company. If the Court can call for a meeting, we presume the, 


Court can also appoint a person to conduct that meeting, who will be the chair- 
man to preside over it. 








We therefore modify the order of the learned Judge and direct that the meeting 
may be conducted by the advocate to be appointed by us in this order who will 
preside at the mseting as its chairman. He shall also scrutinise the proxies which 


En 


hee ag * 
t 
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had been duly deposited in time under Article 42 of the Articles of Association. 
There was a prior meeting of the general body of this very company in respect of 
which this Court appointed Mr. K. Sanjeevi Naidu as chairman. e think that 
the same advocate may be appointed to preside at the meeting to be held on the 
28th instant. There will be no order as to costs. 


K. C. TA Order modified. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justiag PaNGHAPAKESA AYYAR. 
S. K. Kuttelalingam Pillai .. Petitioner" 


D. 
S. V. N. Chinnakannu Pillai `.. Respondent. 


Civil Procedure Code (V of 1908), section 51—Arresi of judgment-debtes —Recording of reasons— Necessity 
— Mandatory natura of the pronnon of law. ` 


and detention and reasons should be given every time a man is ordered to be arrested and ın every 
proceeding where he is ordered to be arrested. The mere fact a person had paid a portion of the 
debt would not prove by itself his means to pay the entire debt or that he was frau ulently with- 
holding payment A bald order for arrest therefore will violate the mandatory provisions of 
law and the liberty of a person. 

Petition under section 25 of Act IX of 1887, praying that the High Court 
will be pleased to revise the order of the Subordhate Judge’s Court, Tuticorin, 
dated gth December, 1950, in E. P. No. 190 of 1950, in S. G. S. No. 408 of 1949. 


K. S. Ramabhadra Ayyar for Petitioner. 
S. Ramachandra Aysar for Respondent. 


The Court delivered the following ' 
JuDGMENT.——This is a petition to revise the order of the Subordinate Judge 


of Tuticorin dated gth December, 1950, in E. P. No. 130 of 1950, in S. G. S. No. 408 


of 1949, directing arrest of the petitioner for recovering about Rs. 1,000 due 
from him. The learned Subordinate Judge passed an order on 28th September, 
1950, as follows : 

‘P.W. rexamined. Ex. A-1 marked. For payment by roth November, 1950, without 
deciding about the liability (evidedtly for arzest).”” e 

On roth November, 1950, the judgment-debtor was absent, and the matter 
was adjourned to 20th November, 1950, and then to 24th November, 1950, when 
we find "the note, “Rs. 50 paid. Balance gth December, 1950.” On gth 
December, 1950, the only order is: “ Judgment-debtor absent. Arrest by gth 
January, 1951.” The judgment-debtor’s vakil is said to have been present in 
Court. The learned Sub-Judge gave no reason whatever for ordering arrest. Nor did 
he “ decide about the liability for arrest ” under section 51 , Civil Procedure Code, 
as he was bound to do and as he had originally intended to do (see Note on 28th 
September, 1950). In Venkatasubba Rao v. Majeti Sriramulul, I have held that 
a Court must record its reasons in writing r ing its being satisfied, under 
section 51, Civil Procedure Code, as amended, the judgment-debtor had ten- 
dered himself liable to be arrested and sent to civil Jail, on any one of the grounds men- 
tioned therein before directing his arrest and detention in civil jail, and that reasons 
must be given, every time a man is ordered to be arrested and in every proceeding where he is 
ordered to be arrested. The mere fact that Rs. 50 (out of Rs. 1,000) were paid by. 
this petitioner on 24th November, 1950, cannot, by itself, prove that the man had 
means to pay the entire Rs. 1,000 and was still fraudulen y withholding payment. 
Nor will absence of the judgment-debtor in Court on gth December, 1950, 


* C. R. P. No. 6 of 1951. a7th August, 1951. , 
© xı. (1948) 2 M.L.J. 648. 
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be any valid reason for not writing out the reasons for ordering his arrest, fal paar d 
when his vakil was present, and his arguments would have been heard consi- 
dered. A Bench of this Court consisting of Subba Rao, J., and myself has jn 
At. V. P. Paramanandaswami alias Pichwmuthu Pillai v, A. K. Shanmugam Pillai! again 
emphasised the need for strictly observing the provisions of section 51, Civil Proce- 
dure Code. It is really surprising that the learned Sub-Judge should have, after 
these rulings, passed his bald order for arrest. The mandatory provisions of law, 
and the liberty of person of citizens, should not be treated lightly thus. Itis obvious 
that the Jower Court’s order must be set aside and the matter remanded to the 
lower Court for hearing the judgmeat-debtor, or-giving him an opportunity for 
being heard, and passing a fresh order of arrest if justified, giving full reasons under 
section 51, Civil Procedure Code, and I do accordingly. Im the circumstances of 
this case, all the parties to this Civil Revision Petition will bear their own, costs. 


K. C s oy Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Suppa Rao. 
T. V. Srinivasaraghava Aiyangar _..  Petitioner* 


D. ; ; : 
M. Narasimha Mudaliar ; >o. Respondent. 

Madras Agricultwrists Relief dct (IV ef 1938), section g-A— Usufructwary morigagi—Lease ‘bach ir 
favour of mortgagor—Suit for recovery of rent—Maintainabilt). a = 

The petitioner herein executed a usufructuary mortgage in fax our of the respondent who executed 
a leasc back in favour of the mortgagor-petitioner. Ina suit by’ the umfiuctuary mertgsgee fer 

5 of rent from the m r on basis of thé said lease, the contention was raised that 
under section 9-A (6) (e) of the Madras Agriculturists Relief Act, he was only liable to pay interest 
and not the rent agreed to be paid. ; o ; 

Held, that the mortgagee would be entitled tọ a decree for the entire rent. If the mortgago 
does not apply for redemption there is nothing in ‘the provisións of the section or Ín the Act w 
precludes a mortgagee from filing a suit for recovery of the rents legally due under the trase. 

_ Petition under section 25 of Act IX of 1887, praying that the’ High Court 
will be pleased to revise the decree of the Gourt of the Subordinate Judge, 
Chingleput, in S. C. S. No. 56 of 1949. - . oe i 


T. R. Srinivasan for Petitioner. 


'K. S. Rajagopalachari for Respondent. 
. The Court delivered the following eo aie 
Jupoment.—This is a revision pétition against the judgment of the Subordi- 
nate Judge of Chingleput in S. C. S. No. 56 of 1949. The suit was filed by the 
respondent for recovery of the rent due to him under a muchilika dated rath June, 
1948, executed by the petitioner in his favour. The petitioner executed a -usufruc- 
tuary mortgage deed in favour of the respondent and ‘the mortgagee executed a 
back in his favour. The suit was by the usufructuary mortgagee for recovery 
of the rent on the basis of the said lease. The petitioner contended in the ‘Court 
below that under section 9-A (6) (a) of the Ma “Agriculturists Relief - (Amend- 
ment) Act, 1948 (Act XXII of 1948) he'was only liable to pay interest but not 


the rent to be paid under the leas¢ deed. The learned Subordinate Judge 
held that-the petitioner could avail himself of the said provisicn only at the time 
when he would be taking steps to scale down the mortgage debt in its entirety. 


In the result he gave a decree to the respondent as claimed. The above revision. 
petition was filed against that order. 





1. (1949) 1 MLLJ. 318. 
+C. R. P. No. 1777 of 1949. ath April, 1951. 
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Learned counsel for the petitioner repeatéd the contention which his client 

y raised in the Court below. tion g-A had been added to Madras 
Act IV of 1938 by Act XXIII of 1948. Act XXIV of rg50 substituted section g-A 
in the place of the old section. It applies to all mortgages executed at any time 
before the ‘goth September, 1947, and by virtue of which the mortgagec is in 
possession of the property mortgaged to him or'any portion thereof. - Under the 
Explanation to sectian g-A (1) i mortgagee shall be deemed to be in possession 
of the property morigaged to him o1 any portion thereof, notwithstanding that 
he had leased it to the mortgagor or any other person.. ‘Section’g-A (2) confers 
a right upon a mortgagor to redeem the whole’ of the property mo not. 
wi ing that a time was fixed in the mortgdge deed. Sub-sections ) and (4) 
provide for scaling down of the debt having regard ‘to the term fixed and other 
circumstances. Under sub-section (5) if’ the mortgagée had been in possession 
for more than thirty years the mortgage shall be deemed to have been fully dis- 
charged subject to certain conditions laid down therein. Sub-section (6) deals 
with the scaling down of the mortgage debt where the mortgagee has been in 
possession, only of a portion of. the property mor ; b-section (9) (a) (i) 
says that except in A falling uñder sub-section oe, whet” the: mortgaged 
property, or, as the case mky be, the portion thereof in the possession of the mort- - 
gagee has been leased back to the mo r by the mortgagee, the rent due to 
the mortgagee under the lease (after deduction from such rent any revenue, tax 
or cess paid or payable by the mortgagee in respect of the property) shall be 
deemed to be the.interest on the mortgage debt or the portion thereof attributable 
to the portion of the property aforesaid and the provisions of section 8 or g read 
with section 12, or of section 13, as the case may be, shall apply to the entire debt. 
Under sub-section (9) (b) the mortgagee would be entitled to recover the rents not 
barred in case of a mortgage covered by sub-section (5) (a). It is therefore clear 
‘from the aforesaid . provisions that sub-section g (a) È confers a right on a mort- 
‘gagor to redeem the mortgage notwithstanding’ any time ‘fixed under the mortgage 
deed. The subsequent provisions provide for a scaling down of the decree to 
enable the mortgagor to redeem the mortgage. The Explanation to section 9-A 
(1) (b) and sub-section (9) (a) (i) introduce a fiction for the purpose of peas: 
down the mortgage debt. Under.the Explanation the mortgagee though he 1 
back the mortgaged property is deemed to be ih possession. Under sub-section (9) 
(a) (i) the rent payable by the mortgagor shall be deemed to be the interest on 
the mortgage debt. Subsection (9) (a) does not state expressly or indicate by 
necessary implication that a lease back is invalid. Indeed, some of the provisions 
show that the lease is valid and continues to be in force. Under sub-section (9) (b) 
notwithstanding the fact that the mortgage is deemed to have been discharged 
under sub-section (5) (a), the mortgagee will be entitled to recover arrears of rent 
from the mortgagor if the claim is not‘otherwiso barred. The scheme of the section 
leaves no doubt in my mind ‘that it is: intended only to apply whea the mortgagor 
secks to ‘redeem the mortgage. As the lease has not been declared to be invalid, 
if the mortgagor does not apply for redemption there is nothing in the provisions 
of this section or in the Act which precludes'a mortgagee from filing a suit for 
recovery of the rents legally due to him under the Jease deed. It is no doubt 
true that the mortgagor can anticipate such a suit and take necessary proceedings 
for redemption. So long as the mortgagor does not take any such step the pre- 
existing rights of parties are intact. In this view I agree with the Court below, 
that the mortgagee will be entitled to a decree for the entire rent due to him under 
the lease deed. In the result the revision petition is dismissed with costs. 

K.C. 2% | | |" Pebition dismissed. 
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IN. THE HIGH COURT OF JUDICATURE AT MADRAS. A 


Present :—Mr. P. V. RAJAMANNAR, Chisf Justice AND Mr. JUsTICE SOMA- 
SUNDARAM ; 


R. Govindaswami Naidu s .. Petitioner* 
v. 
G. Pushpalammal and another .. Respondents. 
Madras Buildings (Lease and Rent Contiol) Act (XV of 1946), section 7 (2) (iil)—Acts” ef wasu— 
LT of make ef necessary evidence—E ffci— taspeciion by Reat Controllasa—Ncies of ims} cctrcm 
ae lity of making. 


Every act of waste on the part of a tenant will not entitle the landlord to obtain an order of 
eviction under section 7 (2) (ili) of the Madras Buildings (Lease and Rent Control) Act. It 
cannot be laid down as a rule of law that a demolition of any wall in a building must necessarily 
be deemed to be an act of waste which is likely to impair materially the value or utility of the 
building. A finding on this point is a finding which must be based upon the particular facts as 
emerge from the evidente that is adduced. 


ground. l 

` In cases where the Rent Controller makes a local inspection, it is desirablc—ard it will te 
useful also at the further stages of the case—that he makes notes of the inspecticn forthwith to tLe 
knowledge of the parties and counsel who may be present at the tme. 


Petition praying that in the circumstances stated in the affidavit filed there- 
with the High Court will be pleased to issue a’ writ of certiorari calling for the 
records in H. R. A. No. 544 of 1950 on the file of the Small Causes Gourt, Madras, 
preferred against the order of the House Rent Controller, Madras, dated goth March, 
1950, in L. Dis. No. 838 H. R. C. No. 50 and quash the orders passed therein, | 


F. V. Srinivasa Atyangar and V. Devarajan for Petitioner. 
G. Chandrasekhara Sastri, K. Varadarajan and G. Venkataseshayya for Respondents. 
The Order of the Court was made by i 


The Chief Justice.—This application relates to the petitioner’s occupation of 
house No. 7, Ramakrishna Street, G. T., Mardras, as a tenant under the respondent. 
He originally entered on the premises on or about ist.November, 1944 ‘and it is 
common ground that the premises were let to him for manufacturing peppermints. 
On 16th January, 1950, the landlady issued a notice to the petitioner through her 
advocate calling upon him to vacate and deliver vacant possession of the house ‘on 
the ground that he had committed acts of waste. The acts mentioned in that notice 
were that he had demolished the wall of the imside room in the front yard and 
removed the threshold and doorway and converted the room into one big hall and 
that hé had removed the rafters and inserted in their places bamboo sticks. The 
‘reply to this notice contained several matters not strictly pertaining to the disposal 
of the application before us, but it was alleged therein that the notice was not issued 
bona fide as it was full of falsehoods, but it was issued maliciously with a view to 
extort money and blackmail him. As regards the charge about removal of the 
rafters, the tenant stated that it was at the instance of the landlady that he substi- 
tuted bamboo rafters in place of rotten palmyra ones. He also alleged that the altera- 
tions and ‘other necessary repairs were done by him with the consent and at the 
‘instance of the landlady. On 14th February, 1950, the landlady filed a petition 
under section ‘7 (2) (iii) of Madras Act XV of 1946 for eviction of the peti- 
tioner. The material portion of this petition is paragraph 7 in which it was alleged 
that without the knowledge and consent of the landlady or her husband, the tenant 
had demolished the wall of the inside'roof in the front compariment and removed. 


™ C M P. No. 2965 of 1951. > ; a sete ug teens 
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the threshold. dnd doorwayiand cenverted the room into.a big hall’ and that he 
had further removed several rafters and inserted in their place bamboo sticks. 
In paragraph 8 it was stated that by reason of such demolition and alteration in 
the building the respondent had committed serious acts of waste which had mate- 
tially impaired the value of the building. Before the Rent Controller the landlady’s 
husband gave evidence as P. W. 1 and three witnesses were examined on behalf 
of the tenant. The Rent Controller also appears to have made an inspection of 
the premises in the presence of P. W. 1 and the respondent. The Rent Controller 
found that one wall whichseparated the western room from the main hall in the 
front yard of the suit building bad been removed leaving only the wooden door 
frame intact. This finding of fact was also based upon the evidence of the landlady’s 
husband and it must be accepted. There is no finding either of the Rent Control- 
der or of the appellate tribunal as to the-rafters: e Rent Controller came to 
the conclusion that the wall which had been démolished had also been to some 
extent a support to the tiled roof above. Apparently because of this he was satis- 
fied that the tenant had by demolishing impaired materially the value and utility 
of the building.’ He therefore passed an order for eviction. There was an appeal 
by the tenant and the appellate tribunal dismissed the appeal. The learned Judge 
‘held that there could be no dispute about the demolition of the wall. ‘He con- 
cluded—as did the Rent Controller—that the wall must have been a support-to 
the roof above and its removal must:amount to less protection ‘for the roof which 
thereby ‘would put the house in a dangerous condition. He was therefore of the 
opinion that the tenant was guilty of an act which impaired the valué dnd utility 
of the building. The application now_before us has filed by the tenant to 
quash the orders of the Rent Controller:and the appellate tribunal. . 

__ ‘Several points were raised before/us by Mr.. Srinivasa Aiyangar, ledrntd coun- 
sel for the-tenant. The first point was that there is no definite finding that the act 
of waste alleged was done after the coming into force of Madras Act XV of 1946 
and in the absence of such a finding.the petition for eviction was not maintainable. 
It is true that there is no definite finding, but we do not wish to say anything further 
on this point as we think that the application must be heard and di of afresh 
in the view we are taking on another point. a a eC 


. ‘The next point urged before us—and. which, we think is clearly sustainable— 
.is that the finding of the Rent Controller and the appellate tribunal that the tenant 
has committed an act of waste as is likely.to impair materially the value or utility 
of the building is not.a finding based on any evidence in the. case and therefore 
neither tribunal has really determined the main issue which fell to be determined 
in this case. It is obvious that every act of waste will not entitle the landlord to 
obtain an order of eviction under the provisions with.which we are now concerned. 
It is equally clear'that it cannot be laid down as a rule of law that a demolition 
of any wall in a building must .necessarily.be deemed to be an act of waste which 
is Hkely to impair materially the value or utility of the building. . A finding on this 
point is a finding which must be based upan the particular facts. as emerge from 
the evidence that is adduced in the case. In-the present case before us there is 
almost complete absence of material relevant to the determination of-this main 
question. The landlady’s husband: gave evidence'as P. W. Tand he contented 
himself with-saying that the act.of the respondent ‘would impair materially..the 
-value or utility of the building. He did not choose to say how and why. , There 
is, no other evidence adduced on behalf of; the landlady. Mr. Chandrasekhara 
Sastri for the respondent strongly relied .upon two other facts in addition to the oral 
testimony of P. W. 1 to support the’ decisions of the’ two tribunals, “The first is 
‘the, fact that the Rent: Controller: made.a local’ inspection in the presence of the 
eoncemed parties ‘and formed’ the irhpression that the demolition was an act of 
waste likely to, inopair materially. cither. the: value or the utility of the building. 
We have-net been able-to-find among-the-records any notes of the local 
which the Rent Controller made. In the absence of such notes, it is difficult to 
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astertain from the order itself on what facts he came to the conclusion that the 
‘demolition must have resultéd in impairing the value or utility of the building. 
In Gases where the Rent Controller makes a local inspection, it is desirable—and 
it will be useful also at the further stages of the case—that he makes notes of the 
inspection forthwith to the knowledge of the parties and counsel who may be pre- 
sent at the time. This procedure will help the parties to know: the impressions 
which the officer had formed as a result of the local inspection and this knowledge 
will enable them to adduce such evidence as they may choose to support or con- 
trevert the impressions of the officer. In this case, as already mentioned, there 
are no notes of inspection. The other fact relied upon by the respondent’s counsel 
was that the allegation in the notice which was issued before the filing of the peti- 
tion was not denied by the tenant. We are unable to find anything in the reply 
notice of the tenant which could be utilised as an admission ae him that any act 
of his was likely to impair materially the value or utility of the building. 

In the circumstances we do not think we should sustain an order of eviction 
-based upon a finding which cannot be deemed to be a proper finding in law. We 
‘therefore quash the orders of the Rent Controller and the appellate tribunal with 
‘the result that the petition for eviction filed by the respondent will stand restored 
to the file of the Rent Controller. The parties will be at liberty to adduce fresh 
evidence if they chose to. In the circumstances of the case there will be no orders 
as to costs. : 3 


V. S. i PES i. 4 Orders quashed- 


\ IN THE HIGH.COURT OF JUDICATURE AT MADRAS. 
- Present :—Mr. Jusriage Maak anD Mar. Justice SoMASUNDARAM. 


Criminal trial—Sentenco—Maultiple murders by ens who is net insane—Absence of any motive—Dauty 
-of Court. , Ee , ; ' 
:ı [a case of multiple murders where the accused is cleerly not insane, in the sense that he did 
not know what he was doing, the mere absence of motive, the apparent sengelesrners of the murders 
and the fact that he murdered persons in his own family in cold blood can furnith no extenuating 
ces which can be taken mto consideration in mitigation of the sentence. 


v 


f 


ea v. Lakshman Daten (1 I.L.R. 10 Bom. 512; Qusen- v. Kadar Nasyer 
Shak, (es6) -L.R. 23 Cal. EAA a v. Gedka Goala, (1937) I.L.R. 16 Pat. 999 and Kalandai 
Thevar, re, (1950) 1 M.L.J. 465, not followed. } 

In the particular case where the actused had brutally clubbed his wife and four‘children with 
an iron pestle as a result of which all the children died and the wife escaped death with a number 
-of infuries and impat t of her mental faculties and the accused knew what he was about it, was 
keld, that the Court not take upon itself the responsibility of recommending for a compara- 
tively short period of imprisonment a man who has once been 2 victhn to homicidal frenzy of such 
description and expose other innocent persons to a similar attack after his release from prison and 
that in such cases law must take its course and the only sentence that a Criminal Court can pass 
is the’ éxtreme penalty. Nor could the High Court make any recommendation to Government 
‘under section 401, Criminal Procedure Code. 

' ‘Trial referred by the Court of Session, East Tanjore division, for confirmation 
of the sentence of death’ passed upon the’ said prisoner in C. C. No. 19 of 1951 on 
gand June, 1951 and appeal by the accused. i 

~ K. S. Naidu for Accused. À 

The Assistant Public Prosecutor (A. C. Muthanna) for the State. l ' 


- The Court delivered the following . .. : 


| Jupowenrt.—This is a most ic case in which the appellant, one Rajägopala 
- Aiyangar, aged'30, has been fo guilty of clubbing his wife and four: children 
shortly after midnight in their house in Kivalur. The four children clubbed mur- 
derously on their heads with an iron pestle succumbed, to their. injuries, but his 


tos 





Referred ‘Trial No. 5 of 1951. so . 2Bth September, 1951. 
‘(Criminal Appeal No. 249 of 1951). ° ERR PAR 
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wife Mathuravalli survived. She had eight injuries mainly on the head and face 
with suspected fracture of the skull. After sometime in hospital she was dis- 
charged with her wounds healed, but her mental faculties impaired, and, according 
to Dr. Mrs. Mathew, unable to say anything about her family or what happened 
to her. children. She was not examined as a witness in this case. The learned 
Sessions Judge of East. Tanjore has found the appellant guilty of the quadruple 
murder of his four children and sentenced him to death. He also found him guilty 
under section 307, Indian Penal Code, of attempting to murder his wife and 
sentenced him to transportation for life. . 


The facts of this distressing case are sage clear. Two' neighbours, P. Ws. v 
and 2, were awakened after midnight by noises and groans from this house and 
came out to find appellant standing at the threshold of his house with an iron 
pestle, M. O. 1 in his hand. They both’say he told them : 

“I have closed all, but I cannot bring myself to kill the small child ” 
and pointed to his youngest daughter aged 2 standing near him. P. Ws. 1 and 2 
immediately went:to the police station. The Sub-Inspector, P. W. 12, found one 
of the children dead and sent Mathuravalli and the three other children who were 
alive to the Negapattinam hospital where the children succumbed to their injuries. 
Their heads were all crushed by blows from this pestle. 

Appellant made no ‘attempt to deny his guilt. In the lower Court he merely 
said that all the evidence against him was true. At the Sessions trial he also said 
he had nothing to say and made no attempt to explain his horrifymg conduct, 


Appellant was a clerk in the Indian Bank drawing Rs. 120 a month. He also 
had some property—lands and a house said to be worth about Rs. 25,000. The 
evidence shows that he was to all outward appearances happily married to hjs 
wife by whom he had no less than six children. The eldest daughter was fortunately 
staying with a relation. The other five children, a son aged 10 and four daughters 
aged 8, 6, 4 and 2 were sleeping in their house that night. Not a vestige of suspi- 
cion in the evidence attaches to Mathuravalli’s chastity. Absolutely no motive 
is disclosed as to why the appellant should have suddenly at midnight set about 
clubbing his wife and all his children with the obvious intention of doing away 
with them. The evidence of P. Ws. 1 and 2, we see no grounds for rejecting in 
any single particular, that when they saw him standing outside his threshold with 
this pestle he told them words to the effect that he had:killed them all, but could 
not bring himself to kill his youngest daughter. This conduct by itself clearly 
shows that appellant knew what he was doing and it makes any plea of insanity 
under’ section 84, Indian Penal Eode, out of the question. ‘The conviction of the 
appellant under section 302, Indian Penal Code, is correct and is confirmed. 


As regards motive we have laboured in this case to find anything suggestive 
of any motive for these ghastly and apparently inexplicable murders. We have 
even searched the case diary and we find there this record of what the accused 
said to the police when first examined to see if it contains anything which could be 
used in his favour. ,The case diary extract reads as follows : | 

‘©The accused was examined in detail. He.stated that be is living in Kivahur for the last two 

and he was originally godown at Kivalur and he is now transferred to Tiruvarur 

handed over charge of the keys of godowns and there was scmerhorteage and robe was m 


trouble over the shortage of and he stopped there and did not rpeak anything cokerently 
afterwards. He is not communicative and he does not speak properly.’ 


Further investigation brought nothing to light’ as regards any irregularity im his. 
Bank work. We are even prepared to assume that he was worried over some bank 
affairs, but we cannot find in this anything by way of extenuating circumstances. 


"The learned advocate for ‘the appellant has drawn our Attention to a series 
of decisions in not dissimilar cases on the basis of which in cases of multiple:murders 
of this kind“the most lenient treatment has been accorded to them on the basis of 
an inference of temporary mental derangement fror the motiveless nature of the 
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crime committed. As we.were unable to agree with this treatment accorded to 
-such cases we have traced them to their source which appears to be a judgment of 
1886 in Qpesn-Empress v. Lakshman Dagdu1, by Birdwood and Jardine, JJ., of the 
Bombay High Court. That was a case in which an accused person brutally killed 
his two young children with a hatchet after having been ill with fever for several 
‘days. His wife who gave evidence said he became bewildered and unconscious 
‘when fever came on. The Sessions Judge sentenced him to death. In appeal the 
learned Bombay Bench referred to a case in Reg v. Greensmith*, in which Green- 
smith was charged with the murder of four of his children. Reference was made 
to Taylor’s Jurisprudence, 6th Edn., page 926, as authority for Greensmith being 
subsequently respited on the ground of insanity on the active interference of 
Dr. Blake and others. There was reference in that judgment to an observation 
iby Dr. Taylor to the following effect: 

“It may be a dangerous doctrine to adduce the crime or the mode of perpetrating it, as evidence 
of insanity ; but such cases as these incontestably prove that there are some instances in which this is 
almost the only procurable evidence.” , p i f ; 
Holding that the case before them was similar to that in Greensmith’s case the 
learned Judges made a recommendation to Government for commutation while 
passing the lesser sentence of transportation for life. This decision Was followed 
with approval in 1896 in Quesn-Empress v. Kadar Nagper Shah*, in the case of a man 
who had strangled a boy aged 8 whom he was bringing up. In a case decided by 
a learned Bench of the Patna High Court in 1937 in King-Emperor v. Gedka Goala*, 
-Goala attacked-his own family with a knife and killed his wife, two daughters and a 
son. In that case he was acquitted by the Sessions Judge in agreement with the 
assessors who accepted his plea of insanity. In appeal he was found guilty of mur- 
der and transported for life with a recommendation made under section 40r, Grimi- 
nal Procedure Code. Rowland, J., in his judgment followed Queen-Express v. Kada 
Nasyer Shah?, describing ‘it as a leading case which has been repeatedly followéd. 
With the greatest respect we-are in complete agreement, so far as the question of 
the plea of insanity is concerned. The next decision placed before us is Kulanda: 
Thevar v. Emperor, a learned Bench of our own High Court in which an accused 
person who was described as tired and hungry, suddenly and without any cause or 
motive attacked a Muslim who accosted him, with an aruval and when pursued 
ran amock and slaughtered four innocent children. The learned Judges referred 
to the three decisions to which we have adverted and following those precedents 
reduced the sentence to transportation for life and made a recommendation to 
‘Government under section 401, Criminal Procedure Code. 


With the greatest respect we are unable to follow this trend of judicial deci- 
sion, but have not thought it fit to make any reference to a Full Bench as it relates 
only to the question of sentence which is one which must rest on the facts of each 
case. We have examined the decision Qyeen-Empress v. Lakshman Dagdy}, of the 
year 1886 and find that it was based on the decision in Greensmith’s case reported > 
in the 6th Edn. of Taylor on the basis of which on the alleged ground of insanity 
a reprieve was granted on a representation led by a doctor of that day. We have 
looked into the 6th Edition of Taylor’s Medical Jurisprudence which came out in the 

1910 and can find no reference there to the case of Reg v. Greensmith* at all. The 
Edn. of Taylor referred to in the Bombay decision appears to be the 6th Edn. 
of a Manual of Medical Jurisprudence by Dr. Taylor which ran into at any rate 
12 editions. We have been able to obtain a copy of the 12th Edn. of this Manual 
published in 1891. Even in this edition there is no reference to Greensmith’s 
case and the opinion of Dr. Taylor on which the Bembay decision was founded. 
It is obvious that the Bombay case of 1886 referred to the 6th Edn. of Taylor’s 
“Manual of Medical Jurisprudence, and that even by 1891 it was thought fit to exclude 


r. (1886) IL.LR. ro Bom. 412. 4 (1937) I.L.R. 16 Pat. 338. 
2. Med. Chir. Rev. Vol. 28, p. 84 5. (1950) 1 ML.J. 465. 
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Greensmith’s case and the opinions expressed.in the 6th Edn. altogether., Dr. ‘Tay- 
lor himself had died in 1880 after being for 40 years. Professor. of Medical Jurispru- 
dence in Guy’s Hospital Medical School. In. the gth Edn. of Taylor's Medical 
Jurisprudence published in 1934 with a complete revision of the legal aspect by 
Mr. W. G. H. Cook, LL.D., London, we find some scathing judicial references to 
the doctrines of irresistible impulse, impulsive insanity and temporary mental 
derangement on. medical theories. There is reference at page 817 to Mr. Justice 
Wightman’s reference in R. v. Burton to the doctrine of uncontrollable impulse 
as a most dangerous doctrine fatal to the interests of the society and the-security 
of life. We think it only necessary to quote this. paragraph from this Edition of 
Taylor’s Medical Jurisprudence at pages 817-818: ae 
“This defence has been raised in several cases in recent years, and in R. v. Holi!, the Court of 
Criminal Appeal declined to extend the test laid down in M’naughten’s case so as to include ‘uncon- 
trollable > The Lord Chief Justice said : ‘It is not enough for a medical expert to come 
to the Court and to adh: viagra that in Rigg the criminal is insane. There mutt he some 
evidence of insanity wi the meaning the rule in M'naughten’s case’. In R v. Kopsch*, 
the Court of Criminal Appeal laid it down that the defence of uncontrollable impulse is unknown 
to English Jaw. The Court.expressed the view that ‘the dcftnce of insanity in this case, as in so 
many,.casos’ way ‘ the merest non-sense’ and that ‘if the fantastic theory of uncontrollable im pulse- 
were to boccme part of our criminal law, it would be merely subversive’. i 
“Ifthe law were to be relaxed in the way by some medical men, it is the opmion of the 
Lord Chief Justice of England that the résult might be to transfer to a section of the medical profes- 
nee, the question whether a great number of ordmary criminals should be held responsible ty the 
w. ; 
With great respect we are in complete agreement with this summary contained 
in Taylor’s Medical Jurisprudence itself as to what should be the correct law in 
multiple murders of this kind and to the extreme difficulty in passing sentence for 
Courts ‘to infer temporary derangement or hallucination or some uncontrojlable. 
impulse from the fact that multiple murders are brutally and senselessly committed 
by a n without any apparent motive conscious of what he was doing and to 
take this into consideration as an extenuating circumstance which would protect 
him from the extreme penalty of the law. In the tenth and the most recent edition 
of Taylor’s Principles of Jurisprudence, Vol. I, in considermg the question of in- 
sanity, there is at page 665 the following observation : 
“In some medical opinion has seemed for many years to ‘bave ranged itself on the side 
of the criminal ; t this is due not so much to a desire to prererve the criminal from punishment 
as from a fundamentally different view in regard to the results. obtained from punishment ar 
contrasted with tbe tz which might be obtained from a different form of treatment.” 
Much has been written in this about the difference. of opinion as between the medi- 
cal and legal approach to the criminal a 
We have embarked on this analysis of the history of the trend of Indian. deci- 
sions in the matter of sentence, widely divergent as it is in English law, as we find 
it based 'on a medical opinion which appears to have been expressed by Dr. ‘Taylor 
some years prior to 1886 which has received the strongest discouragement and criti- 
cism from the English Courts so much so.that the decision on which he relied, the 
Greensmith case in which the Court passed the death sentence, has not been cited 
in any of his subsequent editions. In cases of multiple murders of this kind.where- 
an accused is clearly not insane in the sense that he did not know what he was 
doing,'but in the present case where he clearly knew what he was about, the, mere 
absence of motive, the apparent senselessness of the murders and the fact that he 
murdered persons in his own family in cold blood can, in our opinion, furnish no 
extenuating ‘circumstances which we can take into consideration in mitjgatian ‘of 
the sentence.. We cannot take upon ourselves the responsibiliy of recommending 
for a comparatively short period of imprisonment a man who has once.been a 
victim to homicidal frenzy ofthis description: and expose other innocent persons to 
a similar attack after hisrelease from prison. . In cases of this kind, as it appears to” 
us the law must take its course, and the only sentence that a crmmal Court can 
paanecaie nin) a tens Ree een Aa a 
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pass is the extreme penalty. The learned Sessions Judge has done we consider his 
painful duty in this case. We are unable to reduce the sentence to transportation 
for life, far less to make any recommendation fo Government under section 401, 
‘Criminal Procedure Code. We have no option in the view we have taken but to 
‘dismiss the appeal and to confirm the sentence of death passed on the appellant. 

V. S. — Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS, 

Present :—MR. Justice GovinpA MENon AND Mr. Jusmce RAMASWAMI 
‘GOUNDER. | l 
M. Ramayya .. Appellant* 


U. 
The State of Madras, represented by the Secretary, Home Depart- 
ment, and another >.. Respondents. 

Letters Patent (Medras), clause 15—Ordsr of single Judge of the High Court issuing or refusing to issis 
-orit -of certiorari—Apfwal tf lies. 

Motor Vehicles Act (IV ef 1939), sections 47, 57 end 64-4—Matters which can be taken into consideration 
an granting or refusing stage carriages permits. . 

Unless the matter expressly relates to criminal jurisdiction, it must be taken that the issuing 
-of writs of cerhorari will ordinarily be an origi civil proceeding. The power to issue writs is 
-origival and the jurisdiction exercised is original jurisdiction and not revisional. 

If the subject-matter of a writ of certiorari is a civil proceeding (in the present case orders under 
tthe Motor Vehicles Act as to the t of permits for bus routes) then Article 193 of the Constitution 
-of India, 1950, is the provision of [aw which provides for an appeal to the Supreme Court and in such 
-à case there will be no appeal to the Supreme Court from the decision of a single Judge of a High 

Court unless.Parliament by law otherwise provides in such a matter. Clause 15, of the Letters Patent 
will apply and there will be an appeal to a Bench from the decision of a single Judge. 

The Regional Transport Authority and the Central Road Traffic Board cannot be called 
Courts of Law though they- exercise quasi-judicial functions. It ls now settled that the power of 
‘the Government in exercising its revistonal functions under section 64-A of the Motor Vehicles Act 
ahould not be arbitrary, wanton or mala fide. There is nothing in the Motor Vehicles Act which 
prohibits the Regional Transport Authority or the Central -Road Traffic Board in di g; of 


-applications for me carriage permits from taking into consideration matters other than the repre- 
sentations'’ yea ted by section 57, sub-clause (3) of the Act. The consideration mentioned 
qn section 47 of the Act should be in addition: to the objections raised under sub-section (3) to 
‘eection 57. - f i 
denet of Subba Rao, J., affirmed. f 
Appeal under clause 15, Letters Patent, against the decree of Subba Rao, J., 
‘dated 7th August, 1951, in W. P. No. 176 of 1951. 
M. K. Nambiar and K. Ramachandra Rao for Appellant. o es 
The Advocate-General (F. K. Thtrucenkatachari), the Government Pleader 
{P. Satyanarayanoraju), D. Narasaraju and K. Mangachari for Respondents. 
The Judgment of the Court was delivered by we 
Govinda Menon, J.—This is an appeal under clause 15 of the Letters Patent 
-against the judgment of our learned brother Subba Rao, J., in W. P. No. 176 of 
1951 by which he refused to set aside the order of the State of Madras dated 1st 
une, 1951, which in its turn set aside the order of the Regional Transport Authority, 
t Godavari, and granted a stage coach permit to the 2nd respondent for the 
route Rajahmundry to Tuni via Pithapuram. Í 
On 22nd June, 1949, the Regional Transport Authority, East Godavari, 
‘by notification under section 57 (3) of the Motor Vehicles Act, 1939, notified a 
new route Rajahmundry to Tuni via Pithapuram, and invited applications for 
the grant of one pucca stage carriage permit for operating on the said route. The 
-appellant and the 2rd respondent herein, along with a number. of other people, 
applied for the permit. The Regional Transport Authority granted the permit 
to the appellant, which order was confirmed on appeal, by the Central Road 
“Trafic Board. . Under section. 64-A of-the-Motor -Vehicles Act,-an-application to 
-revise the order of the Regional Transport Authority was made, to the Government 
i a a | 
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who set aside the order of the Regional Transport Authority and issued a permit 
to the second respondent. .Thereupon the a t applied to this Court for 
issuing a writ of certiorari quashing the order of the State of Madras. Our learned.. 
brother, Subba Rao, J., held that there were no grounds for ssa elise the. 
order of the State Government and dismissed the application. Hence is appeal 
against that order. 3 

A preliminary objection is taken by Mr. D. Narasaraju for the end respondent 
that no appeal lies against.an order of a single Judge cither issuing, or refusing 
to issue, a writ of certiorari, and that clause 15 of the Letters Patent has no ppi 
cation. This is controverted by the learned counsel for the appellant. ile 
contending thať the order appealed against should not be interfered with, the 
learned Advocate-General controverts the position taken by the znd respondent 
that in matters like this no appeal lies. We have therefore to decide whether the 
contention put forward on behalf of the gnd respondent can be acceded to or not. 


The old Supreme Court of Madras, which was the predecessor of this High 
Court, inherited the jurisdictional powers of the King’s Bench of England under 
the Charter of 1800, and as such it could issue such prerogative writs within 
the ordinary original jurisdiction of the High'Court. The view once held as laid 
down in In re Kochunni Elaya Nair! and In re Govindan Nair’, that this Court can 
issue such writs throughout the entire ambit of its appellate jurisdiction has been 
held to be unsustainable by the Judicial Committee in Ryots of Garabandho v. Kamindar 
of Parlakimsdi?, where Viscount Simon, L.G., in delivering the judgment of the `- 
Board held that the High Court at Madras had no power to issue a writ of certiorari 
beyond the limits of the Presidency Town of Madras except in a limited manner 
as regards British subjects. But this: position has been altered by the enactment 
of Article 226 of the Constitution which gives power to the High Court, throughout 
the territories in relation to which it exercises jurisdiction, to issue to any person 
or authority, including in appropriate cases any Government, within those terri- 
tories directions, orders or writs, including writs in the nature of habeas corpus, 
mandamus, o quo warranto and certiorari or any of them. It need there- 
fore hardly be said that this Court has got the power to issue such writs. Under 
Article 225 the jurisdiction of, and the law administered in, any existing High Court 
and the respective powers of the Judges therefore in relation to the administration. 
of justice in the Court, including any power to make rules of Court and to regulate 
the sittings of the Court and of members thereof sitting alone or in Division Courts, 
shall be the same as immediately before the commencement of this Constitution. 
Under this provision therefore this High Court framed rules regulating the. pro- 
ceedings under Article 226 ‘of the Constitution which is added as Appendix VII 
to the Appellate Side Rules and is published in the Fort St. George Gazette, on the 
28th April, 1951. Rule 4 therein is as follows: 

“ Petitions involving an interpretation of the Constitution, or ing the validity of any 
Act of Parliament or of the Legislature of any State, shall be posted before a ch of two Judges. 
All other petitions shall be posted before a single Judge. Provided that the Judge may direct any 
petition posted before him to be posted before a Bench of Judges.” 


It is in pursuance of rule a this writ petition came on for hearing before a single 
Judge with the result which we have mentioned above. The learned counseli 
contends that since Article 226 provides for the issuing of a writ by the High Court 
and. since the power was already exercised by a:single Judge of the High Court 
in accordance with the rules framed under Article 225, the power of the High Court’ 
to issue a writ in this case has been exhausted and there can be no appeal to the 
High Court from the decision of the High Court. In other words, what he con- 
tends is, the High Court, when once a single Judge has disposed of the matter, 
has become functus officio because the order must be deemed to have been passed 
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by the High Court as such and not by any single Judge. In this connection our 
attention was invited to Articles 132 and 133. Article 132 deals with the appellate 
jurisdiction of the Supreme Court in appeals from High Courts in certain cases 
and this article provides that an appeal shall lie to the Supreme Court from any 
judgment, decree or final order of a High Court in the territory of India, whether 
in a civil, criminal or other proceedings, if the High Court certifies that the case 
involves a substantial question of law as to the interpretation of the Constitution 
and Article 133 deals with the appellate jurisdiction of Supreme Court in appeals 
from High Courts in regard to civil matters. Pointed reference was made to clause 3 
of Article 133 wherein it is laid down that notwithstanding anything in this article, 
no appeal shall, unless Parliament by law otherwise provides, lie to the Supreme 
Court from the judgment, decree or final order of one Judge of a High Court. The 
contention that is put forward is that in the case of ordinary civil proceedings where 
the judgment, decree, or final order is made by a single Judge of the High Court, 
there shall be no appeal to the Supreme Court. But under Article 132 even where 
a single Judge decides a question which involves a substantial question of law 
as to the interpretation of the Constitution, an appeal shall lie to the Supreme 
Court. Therefore the learned counsel wants us to hold that the proceeding 
regarding the issuing of or the refusal to issue, a writ of certiorari is not a proceeding’ 
under Article 133 but should be deemed to be a proceeding as envisaged under 
Article 135, the residuary article regarding appealability, or might come under 
Article 132, and such being the case it should be held that when an appeal lies. 
from the decision of a single Judge straight to the Supreme Court, it will be 
anomalous to hold that an appeal lies to a Bench of this Court. We have to: 
exclude from consideration Article 132 because it is admitted that the proceedings 
in question do not involve any substantial question of law as to the interpretation. 
of the Constitution for, if it involved, the matter would have been heard by a 
Bench of this Court under rule 4 and this vexed question regarding appealability 
would not have therefore arisen. Does Article 139 relating to the appellate 
jurisdiction of the Supreme Court in appeals from High Court regarding civil 
matters include writs of. certiorari where no question regarding the interpretation. 
of the Constitution is involved ? In C. M. P. Nos. 3345, 3346 and 3347 of 1950 to 
which one of us was a party, the scope and ambit of Articles 132 and 136 have 
been considered by this Court and the portion of the judgment relating to this 
aspect of the matter is as follows : 


“By a process of reasoning based upon necessary and explicit exclusion, if we are to consider the 
meaning of the word ‘matter’ in Article 195, it seems to us that the word ‘matter’ used in Article 
195 should not be understood as meaning a civil or criminal proceeding, becaure both these subjects 
were specifically dealt with under Articles 193 and 134. Article 192 refers to civil, criminal or other 
proceeding per all comprehensive and therefore in whatever nature of proceedings, be it civil, 
criminal, admiralty, intestate or matrimonial, a question regarding the interpretation of the Consti- 
tution arises, then an appeal will lie under Article 192. So far as other proceedings are concerned, 
Article 193 Jaya down the scope and limit of the right of appeal in civil appeals. In the same way, 
does Article 134 provide for the scope and limit of the right of appeal in a criminal proceeding ? 
Therefore it seems to us that the matter referred to in Article 135 should be understood as meaning a 
matter which is neither civil nor criminal and by the application of the maxim expressie writs ast exclusio- 
alterius,—the expressmention of one thing implies the exclusion of another—it reemstous that the word 
“matter ’ in Article 195 should be deemed to exclude both ciyil and criminal proceedings.” 


It therefore becomes evident that if the subject-matter of a writ of certiorari 
is a civil proceeding, then Article 133 is-the provision of law which provides for 
an appeal to the Supreme Court and in such a case from the decision of a single 
Judge of a High Court there will be no appeal to'the Supreme Court unless Parlia- 
ment by law otherwise provides in such a matter, Clause 15 of the Letters Patent 
ao and there will be an appeal to a` Bench from the decision of a single 

udge. i 


We do not feel any doubt regarding the question as to whether the matter- 
involved in this appeal is a civil proceeding or not. Itis not a criminal proceeding 
nor is it in the nature of miscellaneous proceedings such as matrimonial, testa- 


600 THE MADRAS LAW JOURNAL REPORTS, {1951 


mentary, admiralty or other jurisdictions of the High Court. At page 874 of 
Vol. IX of Halsbury’s Laws of England, 2nd Edn., it is stated as follows : 
“ The House of Lords bas jurisdiction to issue a writ of certiorcri to any Court in which an indict- 


ment has been found inst a peer for treason or felony, requiring much indictment to be removed 
into the High Court of Parliament or into the Court of the Lord High Steward. 
AH ae eon to grant the writ of ceriforari now resides in the High Court of 
ustice, any division of which may exercise any part of the jurisdiction of the High Count, subject, 
wever, to any express provbbion of the rules of the Supreme Court or of the Crown cflice. 


There is a right of appeal to a Judge in chambers from the decision of a' master in the King’s 
Bench division gran or refusing the writ of certiorart and to a divisional Court from a judge in 
chambers in the King’s Bench division. 

Au appeal lies to the Court of Appeal and thence to the House of Lords from a decision of 
a Judge of the Chancery division gianting or refusing the writ of certerariin an equity action or 
matter. 

An appeal to the Court of Appeal and thence to the House of Lords lies from a decision of the 
King’s Bench division granting or refusing the writ of certiorari except in cates which are of a criminal 
character.” 

When once it is conceded that it is a civil proceeding, the question may then 
arise as to whether it is the original jurisdiction or appellate jurisdiction. In 
Ryots of Garabandho v. Zamındar of Parlakimedi', Leach, C.J. and Madhavan Nair, J., 
at page 818 observe as follows : 

“ Under clause (b) a litigant has the oe to His Majesty from any decree or final order 

by a High Court in the exercise of its original civil jurisdiction. It is conceded by the learned 
Advocate for the respondent that the issue of a writ of certiorari means the exercise of original juris- 
diction, but he says that it does not mean the exercise of ‘ original civil jurisdiction’ within the meanin 
of the clause. The distinction bere is between ‘civil’ and ‘criminal’. The order complain 
of referred to a civil matter as opposed to a criminal matter, namely, a decision of a Revenue Court 
in a revenue case. It was admittedly passed in the exercite of origi jurisdiction and in the cir- 
cumstances it could only have been passed in the exercise of civil jurisdiction. Therefoie it was 
an order passed in the exercise of original civil jurisdiction.” 

Therefore, unless the matter expressly relates to criminal jurisdiction, it must 
be taken that the issuing of writs of certiorari will ordinarily be an original civil 
proceeding. Observations of a like nature can be found at page 497 in the judgment 
of the Privy Council in Ryots of Garabandho v. Zamindar of Parlakimedi*. In Mouli 
Hamid Hassan Noman v. Banwarilal Roy’, their Lordships of the Judicial 
Committee in dealing with the jurisdiction to issue a writ of quo warranto observe 

as follows : 


“ It cannot be disputed that the issue of such writs is a matter of origina] juiisdicticr.” 


Again at page 36 it is stated : 

“Itis plain that in a matter ccming before the Court on a high prerogative writ tk ere could be 
no local Court having jurisdiction.” i 
In Venkataratnam v. Secretary of State for India‘, it is obstrved that since the jurisdic- 
tion to issue a writ of certiorari is original it cannot be directed against the Govern- 
ment. These authorities make it plain that the power to issue the writ is original 
and the jurisdiction exercised its original jurisdiction. It may be that under sec- 
tion 205 of the Government of India Act, 1935, an appeal lay direct to the Federal 
Court from the decision of a single Judge of a High Court where the matter involved 
-was one regarding the interpretation of the Constitution. But even in such a case- 
it has been held that if the appellant preferred to'exercise his right of appeal to the 
Federal Court in preference to first exercising a right of appeal to a Division Bench 
of the High Court, then he loses the right to raise any other questions which he is 
allowed to argue under sub-section (2) of section 205. (See Rao Bahadur Kunwarlal 
Singh v. The Central Provinces and Berar®.) This decision has been followed in Igbal 
Ahmed v. Rex®, where it is observed that the judgment of a single Judge of the 
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Allahabad High Court was capable ofbeing challenged in the Federal Gourt without 
taking an appeal in the first instance to a Division Bench of the same High Court. But 
all these would not show that where the matter is one which comes under Article 135, 
the prohibition regarding an appeal direct to the Supreme Court without having 
recourse to a Bench of the High Court can be nullified. The reason for prohibiting 
an appeal from a single Judge’s decision to the Privy Council has been considered 
in Harish Chunder Chowdry v. Kali Sundari Debi? and these observations have been 
followed in Sabapatht Chetty v. Narayanaswami Chetti’. In this connection we may 
refer also to Vaman Ravi v. Nagesh Vishnu®?. We may also refer to the circumstances 
that in Emberumanar Jeer Swamigal v. H. R. E. Board, Madras*, an appeal was 
entertained against the decision of a single Judge under clause 15 of the Letters 
Patent refusing to issue a writ of certiorari and it is noteworthy that eminent 
lawyers like the present Chief Justice and the late Mr. B. Sitarama Rao who ap 

for the 1espondents did not think it worthwhile to raise even a contention t no- 
appeal lies under clause 15 of the Letters Patent. That the order appealed against 
is a “ judgment ” is clear from the definition of the word “judgment ” in Tuljaram 
Row v. Alagappa Chettar® and we need not elaborate on that aspect of the matter 
any further. 


It is further contended that even if the power to issue a writ of certioran 
is a civil proceeding, still it is in the nature of a revisional proceeding and 
therefore clause 15 of the Letters Patent cannot be made applicable. Accord- 
ing to the amended clause 15 of the Letters Patent no appeal lies from the 
decision of a single Judge made in the exercise of revisional jurisdiction- 
We have already expressed the opinion that the exercise of jurisdiction 
is in the nature of original civil jurisdiction and not revisional. In order 
that the jurisdiction should be revisional, there must be judicial proceedings against 
which a revision is preferred. It cannot be said that the Government of the State, 
when acting or refusing to act under section 64-A of the Motor Vehicles Act, is 
acting as a judicial tribunal though the marginal note to the section refers to the 
jurisdiction as revisional jurisdiction. The Regional Transport Authority and 
the Central Road Traffic Board cannot be called Courts of law though they exer- 
cise quasi-judicial functions and when the Government purports to act under sec- 
tion 64-A either confirming or setting aside an order of the Central Road Traffic 
Board or the Regional Transport Authority, it might be exercising a revisional 
jurisdiction but not functioning as Court of law. The revisional jurisdiction con- 
templated under clause 15 of the Letters Patent refers to revisions from Subordi- 
nate Courts and not from inferior quasi-judicial tribunals. Neither under sec- 
tion 115, Civil Procedure Code, nor under section 107 of the Gevernment of India 
Act, 1919, did the High Court have any jurisdiction to interfere in revision against 
any order passed by a quasi-judicial tribunal or authority. Such being the case, 
when clause 15 of the Letters Patent speaks of an order made in the exercise of 
revisional jurisdiction it can only be understood as a jurisdiction exercised by the 
High Court over a subordinate Court. We are therefore of opinion that the preli- 
minary objection is devoid of merits and should be overruled. - 


Turning now to the merits of the appeal, we are pressed with the argument 
that the State in the order of the Government under section 64-A dated 5th July, 
1951, that the grant of the permit in question to the and respondent will enable 
him also to have two permits on the route Rajahmundry to Tuni via Pithapuram. 
and therefore the appellant and the and ndent who are in all other respects 
on the same footing will be similarly laad ik based upon an objection not put 
forward before the original tribunal, viz., the Regional Transport Authority. 
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Subba Rao, J., was of opinion that this circumstance that the appellant was plying 
two buses on the route Rajahmundry to Tuni via Jaggampeta was before the 
Central Road Traffic Board in the grounds of appeal. ‘That being the case, it is 
not quite correct to say that the matter was taken into consideration by the Govern- 
ment for the frst time. The procedure to be followed by the Regional Transport 
Authority in considering applications for stage carriage permits 18 laid down in 
section 57 of the Motor Vehicles Act which should be taken to be the substantive 
law regarding such matters. Section 57 speaks of the procedure in applying for and 
granting permits.’ Sub-section (3) of that section postulates that on receipt of an 
application for a stage carriage permit from a person the Regional ‘Transport Autho- 
rity shall make the application available for inspection at the office of the Authority 
and shall publish the application or substance thereof in the prescribed manner 
together with a notice of the date before which representations in connection 
therewith may be submitted and the date not being less than thirty days from such 
publication, on which, and the time and place at which, the application and any 
Tepresentations received will be considered. Sub-section (4) lays down that no 
representations in connection with an application referred to in sub-section (3) shall 
be considered by the Regional Transport Authority unless it is made in writing 
before the appointed date and unless a copy thereof is furnished simultaneously . 
to the applicant by the person making such representation. What 1s contended 
here is that the and respondent did not make any representation in answer to 
the appellant’s application for a stage permit to the Regional Transport Authority 
as contemplated by sub-sections (g) and (4) of section 57 and therefore it was not 
competent for the Regional Transport Authority to’ consider the existence of such 
an objection in granting or refusing to grant a permit to the appellant. If that 
is so, the Regional Transport Authority should not have taken notice of such an 
objection. A fortiori the Central Road Traffic Board should not have cousidered 
the objection, and much more so is the Government prevented from considering 
the objection under section 64-A in revision, Since the Government has taken 
into consideration a circumstance which the Regional Transport Authority and 
the Central Road- Traffic Board are prevented from considering under section 57, 
sub-section (4) the fact that the basis of the reversing order of the Government is 
such a new fact which it is precluded from considering renders the order of the 
Government as one made without jurisdiction and therefore ought to be quashed. 
This is the gist of the argument of the learned counsel for the appellant.. Our 
attention was invited to section 12, clause (3) of the Madras Buildings (Lease and 
Rent Control) Act wherein there is a provision that the appellate authority has 
the power to make further enquiry; whereas, under the Motor Vehicles Act, 
section 64 does not confer upon the appellate authority any power other than 
what the original tribunal had. Section 13 of the Madras Buildings (Lease and 
Rent Control) Act was also brought to our notice. By it the Governmentis 
empowered to act in certain circumstances. No useful purpose can be served by 
comparing the powers vested in the Government or subordinate quasi-judicial 
authorities arising under circumstances which are not similar to the conditions 
necessary for the grant of stage carriage permits and we, therefore, do not wish to 
elaborate that aspect of the question. The Full Bench decision of the Allahabad 
High Court in Motilal v. Uttar Pradesh Government}, interpreting the various sec- 
tions in the Motor Vehicles Act and laying down that it was open to the State Govern- 
ment to take upon itself the task of restricting the use of highways and other allied 
subjects was very much relied upon by the learned counsel for the appellant. Even 
here, it seems to us that for the decision of the present dispute nothing much useful 
‘can be obtained from that decision. The substance of that decision is that it is 
open to the Government to restrict the use of the highways by particular indivi- 
duals or bodies, by which act the Government is empowered to run its own stage 
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carriages. As the decision in Sri Ramavilas Service, Lid. v. Ths Road Traffic Board, 
Madras!, was prior to the enactment of section 64-A of the Motor Vehicles Act, 
we do not think it necessary to consider the points of law elaborately discussed in 
that judgment. It is now settled that the power of the Government in exercising 
its revisional functions should not be arbitrary, wanton or mala fide. The only 
question is whether in the present case the Government has acted in that manner. 


On behalf of the 2nd respondent it has been contended before us that there 
is nothing in the Motor Vehicles Act which prohibits the Regional ‘Transport 
Authority or the Central Road Traffic Bdard from taking into consideration matters 
other than the representations contemplated by section 57; sub-clause (3). In 
this connection we have to carefully consider the implications of section 47 of the 
Act which, as we have already stated, lays down the substantive law regarding the 
procedure of the Regional T rt Authority in considering the application for 
stage carriage permits. In deciding whether to grant or refuse a stage carriage 
permit the Regional Transport Authority shall have regard to the matters mentioned 
in sub-clauses (a) to ( f ) of sub-section (1) of section 47. Sub-scction (1) of section 
47 is in the following terms : 

‘A Regional T rt Authority shall in deciding whether to grant or refuse a stage carriage 
permit have regard to the following matters, namely :— 
(a) the interest of the public generally ; 
(b) the advantages to the public of the service to be provided, including the saving of time 
likely to effected thereby and any convenience arising from journeys not being broken ; 
(c) the adequacy of existing dang omer net services between the places to,be served, 
the fares charged by those services and the effect upon ose services of the service proposed ; 
(d) the benefit to any particular locality or localities likely to be afforded by the service ; 
(s) the operation by the applicant of other transport services and in particular of unremunera 
tive services in conjunction with remunerative services ; and 
(f) the condition of the roads included in the proposed route or routes ; 
and shall also take mto consideration any representation made by persons already providing road 
ort facilities alc or near the proposed route or routes or by any local authority or police autho- 
rity within whose a any part of the proposed route or routes ie or by an association in 
in the provision of road transport facilities.” 
Therefore the Regional Transport Authority should consider matters mentioned. 
in these sub-clauseg before granting or refusing to grant a permit. One of them 
is, sub-clause (a), namely, the interest of the public generally and another is sub- 
clause (e), namely, the operation by the applicant of other transport services and 
in particular of unremunerative services in conjunction with remunerative services. 
In addition to these matters, the Regional Transport Authority shall also take into 
consideration any representations made by persons already providing road transport 
facilities along or near the proposed route or routes, representations made by any 
local authority or police authority within whose jurisdiction any part of the proposed 
route or routes lie or by any association interested in a provision of road 
transport facilities. It is therefore clear that apart from the objections put forward 
by individuals against the granting of permits, the Regional Transport Authority 
shall also consider these matters. In our opinion, the consideration mentioned 
in section 47 should be in addition to the objections raised under sub-section 3) 
to section 37, On behalf of the State Governament various decisions where 
meaning of the expression “ having regard to? occutring in other statutes were 
considered and decided were cited before us. In Venkanna v. Receiver, Medur Estate?, 
the ion “having regard to” in section 40, sub-section (3) of the Estates 
Land Act had to be discussed. In this case the eaten aa" lus gard oe 
consideration in sub-clauses (a) to (c) of clause (g),” and this was interpreted by 
Sadasiva Aiyar and Spencer, JJ., as 
“not restricting the authority to the three considerations referred to in those sub-clauses and 
that it does not mean that any one of the considerations is entitled to more weight than the others.” 
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That is, the trend of the karned Judges’ observations is to the effect that when 
fhe authority or a Court is directed to pay due regard to certain consideration. 
it does not necessarily mean that such authority or Gourt cannot take into con- 
sideration matters other than those specifically mentioned therein. All that 
the direction necessitates is that these consideratiors should not be left out of 
account. There is no inhibition against the taking into consideration of matters 
other than these considerations. To the same effect is the decision in Mardda 
Samigudu v. Paida Srinivasalu Reddi!. Similar observations that the authority or 
Court is not strictly bound to adhere ọnly to such considerations where the 
expression used is “ having regard to” or “due regard ” can be found in Valuri 
Narasimha Rao v. The Ryots of Paddamamidipalli and Ryots of Garabandho v. Zamindar 
of Parlakimedi*. This aspect of the matter has been recently considered by Subba 
Rao, J., in a W. P, No. 177 of 1951 on the 14th instant, and we are in entire 
agreement with the observations made by the learned Judge. _As the matter has 
been elaborately discussed in that judgment, we do not propose to restate them 
again. As observed by the learned Judge. 

“One of the principles is that under section 47 of the Act, fhe Regional Transport Autkority, 
In I or refusing to permit shall have regard to all matters mentioned in the section. _ The secticn 
is aaea. ough the authority has no jurisdiction to issue or refuse a permit withcut taking 
the matters mentioned therein (into consideration), the section does not in terms exclude from the 
consideration other matters germane to the question to be decided.” 
It cannot be disputed that the fact that the appellant had two stage carriage permits 
on the route Rajahmundry to Tuni via Jaggampeta on that date when the Regional. 
Transport Authority considered the grant of permit, now under consideration was a 
circumstance existing on that date and known to the Regional Authority and 
therefore could be n by it into consideration apart from representations under 
section 57 (3) as well as matters referred to in sub-clauses (a) to (f) of sub-section (1) 
of section 47 of the Act. If it is possible for the Regional Transport Authority 
to take these matters into consideration, in our opinion, there is nothing that prevents. 
the Government from considering'them. But Mr. Nambiar argues that there is. 
nothing to show that the Regional Transport Authority considered this aspect 
of the case, and if it did not, for the first time it is not open to the Government 
to refer to a matter of this kind in setting aside the order of the Central Road 
Traffic Board. We are not satisfied that the existence of a fact so well known 
to the Regional Transport Authority was not before its mind when it granted the 

it to the petitioner. The following observations of Subba Rao, J., in W. P. 

“No. 176 of 1951 from which this Letters Patent Appeal has arisen have our entire 
yeoycurrence : 

" “It is a question of fact and also of opinion in each caze ‘whether the grant of a particular per- 
mit to an individual will be jn the interests of the public or not. It may be, one tribunal may think 
that issuing permits to the same individual may be in the interests of the public. Another tribunal 
may come to a different conclusion. The Government obviously thought that giving equal Do 
tunities to the two competing applicants would avoid unnecessary competition between them w 
ultimately might be in the interests of the public.” 

We are, therefore, of opinion, that the action of the Government in considering 
the fact that the appellant had two carriage permits between Rajabmundry and 
Tuni via Jaggampeta can fall within sub-clause (a) or (e) of sub-section (1) of 
section 47. 

It is next contended that there is an obvious error on the face of the record 
because at the time the Government passed the order the appellant had only one 


- permit, the other permit having already been transferred after the order of the 


Regional Transport Authority. The second respondent contends that the said 
transfer was benami because the transferee is the son-in-law of the appellant. We 
are not called upon to decide that question in this appeal because at the time 
the Regional Transport Authority passed its order, the appellant was in possessior 
Se ee 
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IT] MOTTA THEVAR, In re (Mack, 7.). 605; 


of two permits and whatever happened subsequent to that date is not a matter’ 
relevant for consideration when the Government passed its order. It seems to us,. 
therefore, that the order of the learned Judge is perfectly correct and cannot be 
mterfered with. l 

This appeal fails and is dismissed. Since the preliminary objection has failed,, 
we direct each party to bear his own costs. 

K.S. = Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice Mack AND Mr. Justice SOMASUNDARAM. : 


Mottai Thevar .. Appellant®.. 

Evidence Act (I of 1872), section 25—Confession by accused to police—If and when may be used in- 
favour of accused, 

A confession made by an accused to a police cficer cannot:-be used against an accuted but may 
be used in favour of the accused. r : i ; i 

Where the accused was found guilty of murder and the only extenuating circumstances are- 
found in a confesion made by him to the police which was also the first information in the cate, the 
motive and extenuating circumstances appearing in the confossion, the Court is entitled to ure the 
confession in favour of the accused. i 

Per Mack, J.: Views on the state of law relating to confessions by accused to police officers 
exp : 
Trial referred by the Court of Session, Coimbatore division, for confirmation. 
of the sentence of death passed upon the said prisoner in C. C. No. 21 of 1951 on 
2oth March, 1951 and appeal-by the prisoner. 

S. Obul Reddi for Appellant. 

The, Public Prosecutor (V. T. Rangaswam: Atyangar) for the State. 


The Judgment of the Gourt was delivered by . 

Mack, 7—Appellant, a young man aged 20, has been found guilty under 
section 302, Indian Penal Code and sentenced to death by the learned Sessions 
Judge of Coimbatore for the murder of one Muthuswami Goundan, who was 
incidentally sentenced to transportation for life in 1926. After serving his sentence, 
he returned to bis village Andhiyur and lived with his younger brother P. W. g. 
The deceased had the right, it would appear, to collect tolls at the Andbiyur 
shandy from hawkers. À a 

The prosecution case is that on 20th November, 1950, on shandy day ini 
this village, the appellant came to the Police Station at Awe 2-30 P.M., with a 
blood-stained spear. The statement recorded from him by -the Sub-Inspector 
(P.W. 15) was ruled out as inadmisible in evidence quite rightly but most 
unfortunately in this case as, under section 25 of the Evidence Act, a confession 
made to a police officer cannot be proved against an accused. The Sub-Inspector 
immediately after recording the accused’s statement and taking him into custody 
went to the Andhiyur shandy and found a blood-stained patch near the rice baskets 
of hawkers. The evidence shows that P.Ws. 4 and 5 two coolies in the employ 
of the deceased, who assisted in the collection of tolls from paddy stalls, carried 
the deceased to his house but that he died on the way. The Sub-Inspector found 
the corpse on the pial of the deceased’s brother, P.W. 9, who in the meantime had 
made a separate complaint Ex. P-8 timed at 3 r.m., to the village Magistrate (P.W. 

13) to the effect that the appellant and his father-in-law came together to the 
shandy where the appellant speared the deceased. The and accused was later 
quite rightly struck out of the case as an accused. 

At the inquest held from 3-30 P.M., the Sub-Inspector examined three rice 
hawkers P.Ws. 1 to 3, who deposed that they heard a shout of stabbing and alf 


ar ‘ 
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they saw when they turned round in the direction of the shout was the appellant 
pulling a spear out of the deceased’s back while he was standing and again stabbing 
him after he fell down. A petition writer (P.W. 14), who had his office room 
opposite to the police station said he saw the accu entering the police station 
with M. O. 1 on which he saw blood at 2-30 P.M, that day. 


The motive actually disclosed in the evidénce was the fact that a civil suit 
had been filed by the deceased against the appellant in the Gobichettipalayam 
District Munsiff’s Court on 27th September, 1950, for a declaration and injunction 
in respect of a house. The appellant contested the suit in which he had filed a 
written statement and counter. The injunction application was posted to 22nd 
November, 1950, for hearing. The learned Sessions Judge observed that the 
main defect in the prosecution case was the absence of any proximate motive as 
this litigation by itself could not have furnished a motive for the appellant to spear 
- the deceased. In the committing Court, the appellant was undefended and 

merely took re in a wholesale denial of knowledge of anything, even as regards 
the civil suit filed against him. In the Sessions Court, where he was defended by 
a learned advocate, an astonishing line of defence was taken, involvmg an un- 
warranted attack on the integrity of the Police. The appellant, while pleading 
not guilty, went to the length of saying that there was no enmity between him and 
the deceased over the house, that three eyc-witnesses had been bribed to give evi- 
dence against him and finally that some police men asked him to pick up MLO. 1, 
which was lying near the deceased, took him to the police station and beat him. 
There can be no doubt whatever that it was the appellant, who speared the 
deceased and that he is guilty of murder as found by the learned Subordinate Judge 
in agreeing with the four assessors. On the legally admissible evidence, the 
learned Sessions Judge can perhaps be scarcely blamed for sentencing the appellant, 
‘despite his youth, to death. 


_ We have no doubt at all that the appellant, after spearing deceased at the 
shandy, went straight to the police station with the blood-stained spear and there 
made a clean breast of the offence and that this was the first information received 
in the case. Even assuming that he was caught by a constable going off with 
the blood stained spear and taken to the police station, the statement he made 
there should certainly be considered in his favour. It is obvious that the learned 
Sessions Judge did not peruse the case diary as he was entitled to do under section 
_ 172 (2), Criminal Procedure Code. The result of our perusal of the confession 
recorded from him at the police station is that not only do we find manele 
circumstances to justify the imposition of the lesser punishment but we also fi 
justified in making a recommendation to the Government for commutation of 
the sentence. - \ 


There was in ‘fact’ some further motive evidence in the suit of an eloquent 
nature apart from the mere filing of the suit by the deceased against the appellant. 
It was in evidence that the house belonged to the appellant’s father, Perumal 
Thevan, who also kept a concubine by whom he had a daughter Nanjammal exa- 
mined as P. W. 12. Her evidence was to the effect that after Perumal Thevan 
died, the appellant’s mother and her mother lived, each occupied a half of this 
house till they. died two or three years ago... About three months before the offence, 
appellant asked her to vacate claiming the whole house as belonging to him as he 
wanted to occupy it as he had got recently married. Then P. W. 12 conveyed 
the whole house by a regi sale deed Exhibit P. 9 on 7th September, 1950, 
to the deceased for Rs. 250. That sale deed recites that the house belonged to her 
mother and that it had devolved on her as she had no male heir and it was on the 
basis of Exhibit P. 9 that the deceased filed his suit against the appellant alleging 
that he was in possession of the whole house. a 


The confession appellant made at the police station contains a recital of grave 
and sustained provocation by the deceased, of threats by him to murder him and 
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bis wiie and of threats also against his father-in-law to compel him to vacate the 
house, which drove him in desperation to the commission of this crime. Under 
section 25 of the Evidence Act, no confession made to a police officer shall be proved 
as against a person accused of any offence. There is nothing in the most unsatis- 
factory state of the law as regards confessions to police officers to stop the user of 
such a confession in favour of an accused person. The resultant impass created 
by sections 25, 26 and 27 of the Evidence Act and section 162, Criminal Procedure 
Code, is to shut out as legally inadmissible not merely any confession made to police 
officer but anything said to a police officer by an accused person in the course of 
an investigation. In this case, we are satisfied that the confession of the appellant 
was in fact the first information the police received of this offence and had it been 
admissible in evidence or had it been recorded by a Magistrate, the full recital of 
motive would have been entitled to credence and to be taken into the fullest consi- 
deration in the assessment of sentence. 


This case is a concrete illustration of the anomalous and practical diffculties 
and grave injustice, which may be done to an accused person himself by the opera- 
tion of sections 25, 26 and 27 of the Evidence Act enacted though they were rh 1872 
on distrust of the then existing police, and an apprehension that they may Misuse 
extensive powers if confessions made to them by accused persons are aamussible 
in evidence. There is a world of difference between a voluntary confession oi this 
kind made to a policë officer, which constitutes the first information he receives of 
an offence and a confession made by an accused person while in police custoy, but 
even the law as it stands completely rules out a confession in the former category. 
Section 26 makes wholly inadmissible any confession made by a person while he 1s 
in the custody of a police officer unless it be made in the immediate presence of 
a Magistrate. There is the important proviso to this contained in section 27, 
which makes admissible information by an accused person, leading to discovery, 
whether it amounts to a confession or not, which relates distinctly to the fact thereby 
discovered which has undoubtedly given Courts and investigating police very great 
difficulty. In Athappa Goundan In re}, a Full Bench of this Court attempted to broaden 
the scope of this proviso by holding that a statement connecting the object disco- 
vered with the offence was admissible and that for instance if an accused said “‘ this 
is the spear with which I stabbed the deceased” and then shows the spear in a place 
of concealment, the confession portion of that statement is admissible. But in 
Kotaypa v. King Emperor’, this decision has been overruled by the Privy Council. 
It discontinued a practice which had become a tradition with investigating police 
officers of working into confessions such incriminating adjectival clauses relating 
to all sorts of discoveries. Applying sections 25, 26 and 27 to the present case in 
the light of the Privy Council decision, all that is legally admissible in the confes- 
sion made by the appellant at the police station was that he brought with him a 
blood-stained spear. Having tried sessions cases continuously frem 1937 to 1948, 
bound as I was by the decision in Athappa Goundan In re}, according to which chopped 
up confessions, leading to discovery with these incriminating adjectival clauses 
had to be admitted in evidence, there were many cases in which I felt that this 
unqualified admission of guilt worked into such a clause without relaticn to the 
rest of the confession which the accused is said to have made or the circumstances 
which led up to that confession while in police custody, worked injustice and hard- 
ship to the accused unless the case diary was carefully scrutinised in a manner we have 
had to do in the present case. The mere production of a knife or weapon in a 
murder case implies that the accused has made a confession. It is necessary and 
desirable that a Court should know, in my view, the full facts and the circumstances 
relating to the production of the articles and all that the accused said when he pro- 
duced it. A perusal of case diaries often shows a confession alleged to have been 
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made by an accused. The confession is there and it cannot but prejudice the 
mind oí an inexperienced Judge or Magistrate who is enutled to reaa the whole 
of the case diary, whereas it confessions wnich art alicged to have been made and 
do appear in case diaries have to be proved in ful by tne police officer im the witness 
box on his sworn testimony and substantiated unaer the fire of cross-cxaminauon, 
the view I have no hesitation ın taking ıs that iar fewer confessions will appearin 
case diaries. With the law relating 1o confessions being what ıt 18, 1t has become 
extremely difficult for investigating police officers to give their evidence in a cohe- 
rent manner in strict accord with truth, with the result that all the facts are not 
placed before a Court to enable it to arrive at a correct conclusion. 1 should uke 
to give expression for what it is worth to the view, which I have had for sometime, 
that the distrust and apprehensions of the police founded on conditions ot tack of 
education, character and integrity . amongst the subordinate police in 1872 do 
not exist today, at any rate in the same degree, and that the time has come tora 
modification of these three sections and section 162, Criminal Procedure Code 
and the bringing of the law relating to confessions more into line with that oi the 
United Kingdom which permits a police officer to say in evidence what an accused. 
persorr told him at the time of his arrest but rigorously shuts out any confession which 
the Court has no reason to think was not made voluntarily. It is my view that the 
removal of these shackles from police testimony is necessary if they are to be evol- 
ved into a responsible force, deserving of the confidence of the public, the Bar 
and the Courts, which can be relied upon to deal severely with any police officer 
found guilty of concocting a confession or giving false evidence in this direction.. 
My learned brother does not think that the time 1s quite ripe for such a reform and 
still shares the apprehensions of the Legislature, which enacted the Evidence Act 
of 1872. With the highest regard for his opinion, I would like to take this opportu- 
nity of expressing a different view in this case although we are in ccmplete agree- 
ment with the guilt of one appellant and the sentence to be passed on him. We 
confirm his conviction for murder under section 302, Indian Penal Code and, for 
reasons given supra, sentence him to transportation for life with a reccmmmendation. 
to the Government, to whom will be forwarded a copy of his confession recorded 
at the police station, that showing as it did grave and sustained provocation given 
to him by the deceased and also in consideration of his youth, the sentence be 
commuted to seven years rigorous imprisonment. The learned Sessions Judge 
has found accepting the iological Expert’s evidence that the appellant was 
20. We think under section 10 (a) of the Borstal Act, the State Government may 
favourably consider detaining him in a Borstal school. 


Somasundaram, F.—I agree with the conclusions arrived at by my learned bro- 
ther regarding the guilt and the punishment to be meted out to the accused. But 
with great respect to my learned brother, for whom I have great , I regret 
my inability to share his view regarding sections 25 to 27 of the Indian Evidence 
Act. My learned brother has himself referred to my opinion in the judgment and 
I would like to add a few words to it. 


Section 25 of the Indian Evidence Act says that “ no confession made to a police 
officer shall be proved as against a person accused, of any offence”. I underline 
Aas italicized) the word against. ‘The confession does not therefore prohibit the 

of it in favour of the accused. In the majority of cases, the confessions are 
sought to be used only against the accused. ‘The cases in which such confessions 
would or can be used in favour of the accused will be very few and they will be 
the exceptions to the general rule. The section therefore ought not to be repealed 
or modified for the sake of the few or the exceptions. 


In the present case, though we have used the confessions in favour of the accused, 
it cannot be said that that is the only view to be taken of the confession. It is possi- 
ble to take a different view of the confession and that too in a telling manner against 
the accused. It depends therefore on the use, the Court is going to maké of the 
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cannot be admitted but if it is to be used in favour of the accu I do not think 
‘that section 25 is a bar and the confession can well be admitted. 

Conviction confirmed. Sentence 
reduced to transportation for lyfe 
and recommendation made to 
Government to commute ut to seven 

V.P.S. —— years rigorous imprisonment. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice Sussa Rao. 


-Panga Narasayya .. Appellant * 


Madras Debt Conciliation Act (XI af 1996), section 18-—Issuing ef a certificats to the creditors—Effect— 
istiction of crcil Court to decide quection of facium and extent of debt in an application by the debtor under 
section 19-A of the Madras Agriulturists Relief Act. 
The object of the Madras Debt Conciliation Act is to provide an opportunity to the creditors 
+o come to an ameement with debtors. Jt also weir the Board to issue a certificate if the creditor 
refuses to agree when a reasouable offer is made by a debtor. The only comequenec of such a 
certificate is that in a suit filed by a ceditor. he not be entitled to recover eitLer the costs or 
interest after the date of the issue of the certificate at a rate higher than 6 per cent. There is no 
provision in the Act giving a certificate issued thereunder the sanctity ofa adjudication between 
‘the parties nor 15 there any provision escluding the jurisdiktion of the civil Courts from deciding the 
factum and the extent uf the debt vı regard to which such a certificate is issued. 


Appeal against the order of the District Court, Cuddapah, dated 24th Sep- 
tember, 1948, in A.S. No. 112 of 1947, preferred against the order of the Court 
-of the District Munsif, Nandalur, dated 23rd December, 1946, in O.P. No. 2 of 1945. 


P. R. Ramachandra Rao for Appellant. : 
V. V. Ramadurai for Respondent. - 
The Court delivered the following 


JoupaMent.—The appellant, who is a debtor, filed an application under section 
ag-A of the Madras Agriculturists Relief Act for a declaration of the amount 
«duc under the mortgage deed, dated 29th July, 1936. The appellant executed 
a mortgage deed dated 2gth July, 1936, in favour of the Respondent for a sum of 
Rs. 1,500 carrying ihterest at 12 per cent, per annum. His case is that he had paid 
towards that mortgage a sum of Rs. 450 on 7th May, 1939. He filed a petition 
‘before the Debt Conciliation Board, Rajampet, offering to pay the mortgage amount 
as scaled down under the provisions of the Act. The respondent did not agree 
for a settlement and therefore the Board gave him a certificate under section 18 Wy) 
of the Madras Debt Qonciliation Act. According to the appellant, under the 

only a sum of Rs. 829-14-0 was due to the respondent. The respondent 
denied that the petitioner was an agriculturist and also the allegation that the 
mortgage was not supported by consideration to the extent of Rs. 550 and that 
he paid a sum of Rs. 450 to the respondent. The learned District Munsif held 
-on the evidence that the petitioner was an agriculturist and that the mortgage 
‘deed was not supported by consideration to the extent of Rs. 550. He scaled 
down the decree and gave him a declaration that a sum of Rs. 972 was payable 
by him to the respondent. The creditor filed an appeal to the District Court of 
‘Cuddapah. The District Judge held that the mortgage deed was supported by 
-consideration to the full extent of Rs. 1,500. He found that the petitioner paid 
-only a sum of Rs. 500. As regards the amount, he also held that it was paid towards 
interest and gave a direction that the creditor was entitled to adjustment of the 
aforesaid amount first towards interest at the rate agreed between the parties and 
-only the balance, if any, towards the principal. The appeal was allowed with 
costs. The debtor preferred the above second appeal. E = 


<onfession. Ifit is to be used against the accused, ther section ae is a bar and it 
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The learned counsel for the appellant contended that the creditor is not entitled 
to claim a larger amount than that in regard to which the certificate was issued 
by the Debt Conciliation Board. He contends that the order of the Debt Gonciha- 
tion Board would preclude a creditor from claiming a higher amount on principles 
of res judicata. A perusal of the various sections of the Madras Debt Goncilauon 
Act (Act XI of 1936) indicates that it was not the intention of the Legislature to 
give any such binding force to the certificates. 


Under section 4 oi the Act, a debtor may make an application for the settlement 
of his debts to the Board. The Board is authorised under section 10 (1) of the Act 
to call upon every creditor of the debtor to submit a statement of debts owed to 
such creditor by the debtor if in the opinion of the Board it is desirable to attempt 
to effect a settlement between him and his creditors. Certain penalties have been 
provided in case of a default made by the creditor in submitting the statement so 
required. Section 12 prescribes the procedure to decide disputes between the debtor 
and the creditor. Under section 14 of the Act, if creditors to whom more than fifty 
‘per cent. of the total amount of the debtors’ debts is owing, come to an amicable 
settlement with the debtor, such settlement shall forthwith be reduced to writing 
in the form of an agreement recording the amounts payable to such creditors and 
the manner in which the assets from which and the times at which they are to be 
paid and such an agreement if considered equitable by the Board shall be read 
out and explained to the parties concerned and shall be signed or otherwise authen- 
ticated by the Board and the parties, who have agreed to the amicable settlement. 
If no amicable settlement was made within 14 months from the date of the appli- 
cation under section 4 the Board shall dismiss the application. Section 18 provides 
for the Board issuing a certificate in case the creditors do not come to any adjust- 
ment: Under section, 18 (2) in case any such certificate is issued, a creditor who 
files a suit thereafter will not be entitled to costs and will only be entitled to recover 
interest at the rate of 6 per cent. after the date of such certificate. Section 1g 
prohibits any civil court, entertaining a suit in respect of any matter pending before 
a Board or the validity of any procedure or the legality of any agreement made 
under this Act or for the recovery of any debt recorded as wholly or partly payable 
under an agreement registered under sub-section is section 14 from any person 
who, as a debtor, was to such agreement. ere is no provision in the Act 
giving a certificate- issued thereunder the sanctity of a final adjudication . between. 
the parties nor is there any provision excluding the jurisdiction of the Civil Courts 
from deciding the factum and the extent of the debt in to which such a certi- 
ficate is issued. It appears to me that the object of the Debt Conciliation 
Act is to provide an opportunity to the creditors to come to an agreement with 
debtors. It also empowers the Board to issue a certificate if the creditor refuses 
to agree when a reasonable offer is made by a debtor.’ The only consequence 
of such a certificate is that in a suit filed by a creditor, he will not be entitled to 
recover cither th: costs or interest after the date of the issue of the certificate at 
a rate higher than 6 percent. There is neither express exclusion of the Civil Court’s 
jurisdiction nor any such prohibition by necessary implication. In the circumstances 
I cannot agree with the learned advocate’s argument that the certificate issued 
under the Act precludes the creditor from proving the debt. 


It is then argued by the learned counsel for the app © lant that by reason of 
section 18 of the Madras Debt Conciliation Act, a creditor would not be entitled 
to costs or to interest higher tha 6 per cent. But section 18 in terms applies to a 
suit filed by a creditor. The present appeal arises out of an application for decla- 
ration of the amount due by the appellant to the respondent. Obviously that 
section has no application. l 


The next point raised by the learned counsel for the appellant is that the learned 
Judge was wrong in holding that the sum of Rs. 500 paid by the debtor was expressly 
towards interest. The learned Judge on a consideration of Exhibit D-5 and alk 
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the circumstances held that such an amount was paid towards interest. As a ques- 
tion of fact, it will be binding upon me. It is argued then that the learned Judge 
was Wrong in holding that a sum of Rs. 500 should be paid towards interest at 
the rate agreed between the parties. This direction seems to be contrary to the 
express provisions of section g of the Madras Agriculturists Relief Act. Under 
that section interest should be calculated at the rate of 5 per cent and credit shall 
be given for all sums paid towards interest. The sai amount will be credited 
a With this slight modification, the appeal is dismissed with costs 
o leave. 


KC. ` Appeal dismissed. Order modified. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. P. V. RAJAMANNAR, Chief Justices, AND Mr. JUSTIOE VENKATA- 
RAMA AYYAR. 
M. Delli Gramani and another .. Appellants. * 


0 


C. R. Ramachandran .. Respondent. 

Vendor and Purchaser—Drficnncy in area sold—Absence of {ravd—Right to Compensation. 

If there is any error in the statement of the extent of the property agreed to be sold the purchaser 
can claim ific performance with compensation if he can bring his case under section 14 of the 
Specific Relief Act but if the contract hus been completed by the execution of the sale deed then 
the purchaser can claim compensation if he establishes fraud ; or if there is a special agreement 
for making compensation for errors in quantity or if there is a warranty that the extent conveyed 
by the sale deed is correct. Apart from such cases he has no right to compensation. 

_ Appeal against the judgment of the Hon’ble Mr. Justice Bell, dated 14th day of 
December, 1948 and made in C.S. No. 311 of 1946 in the Ordinary Original Civil 
Jurisdiction. 

K. V. Ramachandra Aipar and A. Doratraj for Appellants. 
M. S. Venkatarama Aiyar and S. Ramayya Nayak for Respondent. 
The Judgment of the Court was delivered by 


Venkatarama Ayyar, F7.—The defendants are the appellants. On goth April, 
1945, they entered into an agreement with the respondent Exhibit P-4 for the sale of 
a cocoanut thope for the price of Rs. two lakhs. An advance of Rs. 25,000 was paid 
on that date. The respondent made further payments towards the sale price and 

t into possession of the properties on 14th July, 1945. Vide Exhibits D-1 and 

-2, The transaction itself was completed by execution of a sale-deed Exhibit 
P-15 by the appellants on 2oth July, 1945. On and September, 1946, the respondent 
sent a notice, Exhibit P-16, wherein he complained that the extent of the property 
given in the sale deed was not correct, that there was a deficiency of about 21 grounds 
and that the appellants should pay Rs. 32,500 by way of compensation. The 
appellants sent a reply, Exhibit P-17,0n 12th October, 1946. They stated that what 
was sold was a cocoanut thope within well-defined boundaries, that the extent 
of the properties was immaterial and that the purchaser was not entitled to any 
compensation. Thereupon the respondent filed the , present suit for recovery 
of a sum of Rs. 24,097 by way of compensation and damages. It is alleged in the 
plaint that the appellants represented and assured the purchaser that the property 
was of the extent of 6 cawnies, 5 grounds and 1,035} square feet, that on the basis 
of this assurance the price was fixed at Rs. 1,325 per ground, that m fact there was a 
deficiency to the extent of 15°4 grounds, that the representations of the appellant 
aforesaid were fraudulent and that they were liable in damages. The amount 
of compensation claimed was Rs. 24,097, particulars for which were given in para- 
graph 2 of the plaint. The defendants denied that they made any specific repre- 
sentations as regards the extent of the property and stated that they took the measure- 
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ments only from the previous title deeds, that what was agreed to be sold was only 
the cocoanut thope and that the extent was a mere misdescription that there was 
no fraud on their part and that the plaintiff was not entitled to any compensation. 


The following issues were framed :— 5 


(1) Did the defendants represent that the suit property which they sold as per the sale ceed 
exccuted by them on zoth July, 1945, consisted of 6 ee grounds, 1,0354 aq. feet and was the 


sale price arrived as on the basis of the extent as alleged by the plaint ff dr was the extent inadver- 


‘tently inserted and the boundaries alone being the criterion as alleged by the defendants in paragraph 9 
" tof their written statement? 


(2) Are the defendants liable for compensation for the deficiency in extent and if so to what 
extent 

(3) _ Are the defendants liable for extra charges incurred by the plaintiff by way of stamp and 
tegistration and interest and loss of profits claimed by the plaintiff? 

(4) Is the suit bad for non-joinder of parties? 

(5) To what relief is the plaintiff entitled ? 

“The suit was tried by Bell, J. As appears from the judgment two contentions were 

before him. One was that the property conveyed was a parcel of land within 
-well-defined boundaries and that the mention of the area was'a mere misdescription 
and that the plaintiff had got what all he had bargained for namely, all the pro- 
perties within the stated boundaries and that, therefore, he was not entitlcd to any 
compensation. The learned Judge agreed with this contention and observed 
as follows :— 

‘“ Heo (advocate for the defendants) says that if one takes the sale deed alone and disregards all 
the surrounding circumstances, letters and other documents in accordance with the rule indicated 
in Durga Prasad Singh v. Rajendra Narayan Bagein', then the fact that there is an inaccurate desaiption 
of the area of the land in question does not matter, because in the sale deed the property is otherwise 
clearly described by boundaries. : BESE : : 

Undoubtedly if that were all that was to be said about this case, he would be right; unfortunately, 
however there is another clement which has entered into the transaction and that is the element of 
fraud.” i š 
‘Then the learned Judge dealt with the contention of the plaintiff that the defendants 
had committed fraud, examined the documentary evidence in the case and came 
to the conclusion that the appellants knew the real extent of the property conveyed 
under Exhibit P-15 and that they made deliberately false statements giving a larger 
extent for the purpose of inducing the plaintiff to enter into the transaction and he 
accordingly granted a decree in favour of the plaintiff for the amount claimed by 
‘way of damages for fraud.. It is against this. decree that the defendants have 
preferred this appeal. ` 

_ ” Mr. K. V. Ramachandra Aiyar, the learned advocate for the appellant argues 
that the finding of the learned Judge that his clients had been fraudulent is not 
justified by the evidence. 

The first question that has to be determined is whether the appellants knew 
the real extent of the property and whether they were guilty of fraud in describing 
the property as of the extent of 6 cawnies, 5 grounds, 1,035} square f.ét. We have 
been taken through the entire record. We are of opinion that the evidence does 
not justify this finding. In fact the learned advocate for the respondent made no 
serious attempt at supporting the judgment on this point. We shall, therefore 
briefly refer to the broad features of the case bearing on this question. The property 
-which is the subject-matter of the sale was purchased by Munuswami Gramani 
the father of the appellants on 2nd February, 1926, under Exhibit P-1. It is there 
‘described as a cocoanut garden and its boundaries are well defined and its extent 
is stated to be about 6 cawnies, 5 grounds and 1,0354 square feet. Munuswami 
‘Gramani paid only a small portion of the price under Exhibit P-1 and for the rest 
he executed a mortgage. Shortly thereafter he died and the appellants became 
entitled to the property. They were minors and their mother was acting as their 


1. (1913) I.L.R. 41 Cal. 499 at 507. 
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guardian. The mortgage executed by Munuswami Gramani was never redeemed 
-and it was being renewed from time to time in favour of various persons and the 
respondent actually took delivery of the title deeds from the mortgagee. It is 
‘thus clear that the title deeds relating to the suit property never came into the 
possession of the ap ts. The extent of the pane Rand ines in Exhibit P-4, 
the agreement dated goth April, 1945, was copied from ibit P-r and in all the 
‘documents relied on by the plaintiff the same extent is repeated. The appellants 
gave a statement to the respondent on 7th May, 1945, during the progress of the 
negotiations. That is Exhibit P-6. There they say 
“We are young when our father died. We had no opportunity to handle the title deeds 
of 59, 60, SoA, Edvini Elliots Road, Mylapore. Such of the title deeds as were availab’e were 
-all with the mortgagecs,” 
‘The correctness of this statement has not been impugned and it strongly negatives 
the supposition that the appellants must have had knowledge of the true extent of 
‘the property. 
Some comment was made on the fact that while in some documents the extent 
-is given as “about ” no such qualification is to be found in some other documents 
but we are unable to draw any conclusion from this variance, because both these 
‘ kinds of statement occur indiscriminately at all stages of the correspondence. On 
‘goth April, 1945, two documents come into existence, Exhibit P-4 agreement and 
Exhibit P-5 receipt for payment of Rs. 25,000 by way of advance. In Exhibit 
P-4 the property is described as measuring about 6 cawnies, 5 grounds and 10354 
square feet whereas in Exhibit P-5 the word “about” is omitted: Then again 
Exhibits P-6, P-7 and P-7 (a) are all of them dated 7th June, 1945 and delivered 
to the plaintiff for investigation of title. While Exhibits P-6 and P-7 omit the word 
“about”? in describing the extent, Exhibit P-7 (a) mentions the property as measur- 
ang about 6 cawnies, 5 grounds and 1035} square fect. It 1s therefore not possible 


to draw any inference that the appellants knowing the real extent deliberately . 


omitted the word “ about ” and thereby practised fraud on the plaintiff. 


Exhibit P-9 is a letter, dated 16th September, 1945, sent by the appellants to the 
‘Plaintif. Therein they ask for advance payment of portion of the consideration 
so as to enable them to di their debts. The statement in Exhibit P-o which 
is relied on by the plaintiff is “ the monthly rent for the garden is Rs. 800, extent 
150 grounds.” The extent given in this letter differs from that given in the other 
letters and can only be regarded as approximate. 


The document most relied on against the a een ig Exhibit P-10, which is 
‘a copy of a letter addressed by the appellants to the Tahsildar of Madras. It is as 


-follows :— 
“'To 
The Tahsildar of Madras. 
' Sir, a° 


Subject: Patta for R. S. No. 1064, 1071, 1074, 6 cawnies, 5 grounds, 1035} square feet. 


Please issue a patta for the above property. Our mother was the guardian and we are the’ 


-only sons who have rince become adults. The matter is urgent as we arc arranging for sale of the 
property. 
Yours faithfully, 
(Sd.) M. Delli Gramani 
& 
(Sd.) M. Purushotham.” 


‘The argument for the plaintif is that in 1932 the register in the Collector’s office 
gave the correct extent of the cocoanut thope which is the subject-matter of the sale, 
that the appellants must have had knowledge of it and that Exhibit P-ro was given 
to the plaintiff with a view to put him off the track and mislead him into thinking 
‘that the correct extent was six cawnies, five grounds, 1035 square feet and prevent 
“him from ascertaining the correct extent from the office of the Collector. The 
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second defendant as D.W. 1 has d that the original of Exhibit P-10 was taken. 
by the plaintiff for the purpose of being despatched to the Tahsildar and that he 
signed it and the original only at the instance of the plaintiff. Plaintiff as P.W. 2 
has denied this. We fmd it difficult to impute to the appellants knowledge of what 
had taken place in the Tahsildar’s office in the year 1932. They were then minors.. 
Their mother put her thumb impression in the register in the Collectorate Exhibit. 
P-11, ‘There is no proof that an extract of this was obtained by the mother or that 
the appellants were aware of it. In view of the fact that title deeds had all along 
been. with the mdrtgagees, the evidence on the side of the defendants that they did. 
not know of this seems probable. The extent appears to have been taken from 
Exhibit P-1 and Se i in all the subsequent correspondence. On the materials, 
therefore we are unable to hold that the appellants had become aware of the true 
extent of the property before the date of sale and that they had made a fraudulent 
statement about the extent of the property in Exhibit P-15. The plaintiff is there-- 
fore, not entitled to compensation on the ground of fraud. 


It is however argued by Mr. M. S. Venkatarama Iyer the learned advocate 
- for the respondent, that the plaintiff is entitled to compensation even apart from any``^ 
question of fraud. He contends that the extent of the property is a material factor 
in fixing the price and if there is an error in the statement of that extent the vendor 
must submit to a proportionate reduction of the price even if he was himself honest 
and mistaken and that on this principle the plaintiff is entitled to compensation. 
In support of this contention a number of authorities English and Indian and. 
passages from text books were cited but they deal with claims for specific. 
performance and under the law the rights of a under a contract of sale 
materially differ from those of a purchaser under a deed of conveyance. While 
the matter is still in the stage of an agreement and if an error is discovered in:the 
ity of the estate or in its quantity, the purchaser is entitled either to rescind: 
e contract or to claim specific ae thereof with abatement of price on: 
account of shortage in extent. In such a case if the deficiency was small in relation: 
to the total extent of the property, Courts of Chancery granted specific perfor- 
mance with compensation. But wheré the deficiency was considerable, the relief 
by way of specific performance was refused, the party being left to his remedy at 
common law for damages. Hull v. Buckley) is the leading case on this point. There 
the agreement described the property as of the extent of 217 acres and 10 perches 
but on measurement it was found to be less by 26 acres. The purchser claimed! 
specific Paglia amine and abatement of price on account of the deficiency. There 
was a finding that`there was no fraud on the part of the vendor. In nting a 


decree for specific performance and compensation, the Master of the Rolls observed’ 
a follows :-— 


“ Whero a misrepresentation is made as to the quantity, though innocently, I a the- 
ri ht of the purchaser to be to have what the vendor can give ; with an abatement out e purchase- 
money for so much as the quantity falls short of the tation. That is the rule gen » as, 
th the land is neither bought nor sold rofessedly by the acre, the presumption is that in fixt 
ee ee e quantity which both the estate to consist o 
The d of the vendor and the offer of the arc to be influenced in an equal 
degree by the quantity which ‘both believe to be the subject of their Therefore a rateable- 
abatement of price will probably leave-both in nearly the same relative situations in which they would 
have stood if the true quantity had been originally known.” 


The passages in the text books which were quoted on behalf of the respondent all ° 
deal with this question and refer to the relief which may be granted in suits for specific 
performance when there is innocent misrepresentation and they are based on the- 
statement of law in Hill v. Buckley. This is what Darts says in his work “ On. 
Vendors and Purchasers ”, (8th edition), Vol. I, page 565 : 


“ The purchaser will be entitled to compensa 


tion for a deficiency in ti ith 
~estate is not sold professedly by measurement.” cy m quantity even though the- 








— 


‘ L (1811) 17 Ves. Jun. 395 : 94 E.R. 153. 
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‘This passage occurs in Chapter XII which deals with matters relating to completion 
of the contract of sale and the authority cited is Hill v. Buckley! and similar cases. 
The same remark applies to the following passages from Williams on Vendor and 
Purchaser (4th Edition, page 725) :— 

““ The purchaser therefore, is as a rule entitled if it turns out that there is a mere deficiency 
whether of area, estate or right and whether substantial or not between the property described in 


the contract and that offered in fulfilment thereof to enforce the specific performance of the contract, 
taking such interest in the property sold as the vendor has and receiving compensation for the deficiency. 


For example where a vendor described the land sold 2s containing a much greater ity than its 
actual he was obliged at the purchaser’s suit to convey what estate he hed and to allow com- 
pensation bor the deficiency .” 


The passages from Sugden’s “ Vendors and Purchasers ” are in the same terms 
and based on the statement of law in Hill v. Buckley! and relate to claims for specific 
performance. In the Indian law this principle is embodied in section 14 of the 
Specific Relief Act. 


But when once the matter has passed beyond the stage of contract and the 
transaction has resulted in a conveyance it is well established that the purchaser 
has no longer the right to rescind the transfer on the ground that the representation 
is erroneous or claim compensation for the same. In Wilde v. Gibson 2, Lord Camp- 
bell observed :— 


In Brownlie v. Campbell and others?, Lord Selborne observed as follows :— 


“ The contract is ultimately entered into upon those terms. Passing from the stage of correspon- 
dence and negotiation to the stage of written agreement, the purchaser takes u n the risk 
of errors. I assume them to be errors unconnected with fraud- in the particulars and when the 
Conran aka plaro it is not so far, as I know, in either country the princi le of equity that relief 
shoul afterwards be given against that conveyance, unless there be a case of fraud, o- a case of mnis 
representation amounting to fraud’’. 

These are cases in which the purchaser sought to rescind the conveyance but the 
same principle applies as regards claims for compensation. In discussing the rights 
of a purchaser after conveyance, Darts states the law in the following terms :— 

“A claim after conveyance, simply for compensation in respect of defects in the estate, will be 
Vol Tn) in the absence of an express condition for compensation.” (Chapter XIII at page 683, 
Vol. IT. 

In Halsbury’s Laws of England, Vol. 29, paragraph 669, is as follows :— 

** After completion of the contract, the transaction is at an end as between vendor and purchaser 
fee eee case ee ew or i Cnty can be mai tained by either against 
the other for damages or compensation on account of errors as to quantity or quality of the property 
sold unless such error amounts to a breach ofsome contract, or warranty contained in the conveyance 
itself, or unless some fraud has been practised by the purchaser.” : 
Joliffe v. Baker‘ is a direct decision on this point. There it was found that the 
actual extent of the property was less than what was specified in the sale deed and 
the error was discovered after the conveyance was executed. It was also found 
that there was no fraud on ce of the vendor. On these facts it was held that 
the purchaser was not entitled to compensation. In Clayton v. Leach® the lessor 
granted sub-lease stating that it was for 21 years. In fact it was only for a period 
of 14 years. ‘The underlessee claimed compensation on the ground of misdescri 
tion. It was held that inasmuch as the transaction had been completed by the 
conveyance the claim for compensation was net maintainable in the absence of any 
agreement therefor in the deed of conveyance. It was observed by Cotton, L.J., 
that 


‘There was no contract to make compensation for defecte.” 


1. (1811) 17 Ves. Jun. gag: 34 E.R. 153. 4- (1883) 11 O.B.D. 255, 
a. re 9 E.R. 897. 5. (1889) 41 Ch.D. ros. 
g. (1880) 5 A.C. 925. 
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and by Lindley, L.J., that 
“ The covenants in the lease give him no remedy”. 


These authorities clearly establish the position that after conveyance a claim for 
compensation for errors is not maintainable apart from the terms of the deed. 


As against these cases, the learned advocate for the respondent relied on the 
decision in In re Turner and Skelton? as an authority for the position that such compen- 
sation should be claimed. In that case the agreement which preceded the convey- 
ance contained a clause that if there was any error or misstatement the sale should 
not be annulled but compensation made. The error in quantity was discovered 
after the conveyance and a claim for compensation was made in terms of the above 
clause. It was resisted on the ground that that clause in the agreement ceased to 
have any operation after the conveyance was executed. In repelling this contention 
- Jessel, M.R., observed as follows :— 

‘“No book can be produced to show that it was thought to be settled law that a purchaser loses 
his right to compensation by taking a conveyance, and on what principle should he do so. ‘The 
theory is that.he has contracted to take compensation if there is any variation from the particulars. 
Why then should he lose wran a salah fogs oes ete AEA can be alleged is that 

hing is supposed to be between the parties but w t bean obstacle to the right 

of the purchaser when the defect is discovered afterwards ”, 
The ratio dectdends of this case is that if in an agreement to sell there is a provision 
by the vendor to make compensation for deficiency it is not annulled or superseded 
by the conveyance. In coming to this conclusion the learned Master of the Rolls 
followed the decisions in Camm v. Cann* and Bos v. Helsham®. In both these cases 
the agreement to sell contamed a clause for compensation in case of error. The 
deficiency in extent was discovered after the conveyance and compensation granted 
in terms of the pclae The followmg observation of Kellys, C. B., in Bos v. 
Helsham? may in this connection be particularly referred to. 

“I acquiesce in the general doctrme laid down on the se ky in Sugden’s Vendors and Purchasers 
and in the difference which the author points out between objections entitling a purchaser to annul 
a contract before completion of the conveyance, and those which may be rai after completion 
where a Court of equity will not interfere, and there is no remedy at law, even though the objections 
are well-founded, because they have not been taken in proper time. But im this case, as if with a view 
of avoiding these distinctions and differences, the parties themselves have expressly contracted that 
if any mistake be made in the description of the property, or any error occurs in the particulars of sale, 
such mistake or error shall not annul the sale, but a reasonable compensation, to be assezsed in a 

c manner, is to be given. Now, here it is to be observed that no distinction is made, though it 
would have been casy to make it, between an error or mistake discovered before, and one 
after the execution, of the conveyance ”. 


‘These cases proceed on the basis of an express agreement for compensation and do 
not touch the position that apart from any special contract the purchaser has no 
claim for compensation. It is scarcely necessary for us to add that the right to 
compensation recognised in these decisions has no legal relation whatever to the 
award of compensation by Courts of Chancery in actions for specific performance, 
where the relief was granted not in the enforcement of any agreement express or 
implied of the parties but in the exercise of an equitable jurisdiction to mould the 
relief according to the justice of the case. 


Now we shall examine the Indian authorities that have been cited before us. 
In Abdullah Khan v. Abdur Rahman Beg*, the plaintiff discovered after the conveyance 
that the actual extent of the property was less than what was mentioned jn the 
sale deed. He sued for compensation. The finding was that there was no fraud 
on the part of the vendor. In holding that the plaintiff was not entitled to compen- 
sation the learned Judges observed as follows :— 


oe There ies no ~ ent to make aa n in case of misdescription such as one finds as 
a rule in conditions o ¢ or agreements of sale in d. ently the plaintiff nj 
succeed if he makes out a case of-fraud, and that he was damnifi Pepsin ye | ier ae 





1, (1879) 1g Ch.D. 190, 3. (1866) L.R. 2 Exch. 7@ at 77. 
2. (1830) 57 E.R. 1065: 3 Sim. 447. 4. (1896) T.L.R. 18 All. gaa. 
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This decision is directly opposed to the contention of the learned advocate for the 
respondent, who however referred to Doyal Krishna Naskar v. Amrita Lal Dast, as 
dissenting from this decision. But that was a case of a Court sale in which the auction. 
purchaser claimed compensation from the decree-holder on the ground that the 
misdescriptions in the sale proclamation were fraudulent. The Court negatived 
that claim. Bannerjee, J., based his decision on the ground that the considerations 
applicable to a private sale do not apply to a Court sale. There is a passing obser- 
vation by Maclean, C.J., which might seem to throw a doubt on the correctness 
of the decisions in Abdullah Khan v. Abdur Rahman Beg?, but there is no decision that 
a claim for compensation can be maintained on facts as in the present case. A case 
strongly relied on by the respondent is the decision in Suleman Vadu v. Trikmji Velji’. 
There there was a sale of 30 acres the price having been fixed at Rs. 500 per bigha. 
After the sale the plot was measured and found to contain 19 acres. The p 

claimed compensation or deficiency. West, J., granted a decree and observed :— 


“The question seems to be whether the area of the field, as specified, was an essential part of the 
consideration for the payment made by the plaintiff or whether, although the area is set down as a 
matter of description he bought and took the field as a particular object identified and estimated 
for the purpose of the contract independently of the circumstance cf its area being or not being so 
much as 30 acres. Prima facis the specification of the area implies we think that the area is regarded 
as material by the parties and is the quality, or one of the qualities specifically had in view as the 
basis of their contract.” 


The decision in this case is clearly right, because when price is fixed in terms of area 
such as acre or bigha and the total area is mentioned, then the extent is a material 
term and the vendor by implication warrants that the property is of a particular 
extent. The cause of action would then be really damages for breach of warranty 
contained in the sale deed. Moreover the reasoning in Suleman Vadu v. Trikmji 
Valji? proceeds not upon the general principle that in all cases of deficiency the 
purchaser is entitled to compensation but upon a construction of the terms of the 
“particular sale deed. It is implicit in this decision that if the terms of the sale 
deed did not warrant a right to compensation the vendor cannot claim it as a matter 
oS and it appears to have been so understood in the case in Maharudrappa v. 
hman*. 


We shall now consider the decision in Janga Venkatareddi v. Jamal Ahmad Saheb’. 
That was also a case in which the price was fixed in terms of a and deficiency 
was discovered after the execution of the sale deed. On the facts this case is similar 
to the one in Suleman Vadu v. Trikmji Valji” and the decision that the plaintiff was 
entitled to compensation is clearly right because having regard to the method by 
which the price was ascertained it might be taken that the vendor warranted the 
correctness of the extent but there are observations in the judgment of Napier, J. 
with which we find it difficult to agree. The learned Judge holds and in our opinion 
rightly that the claim for compensation could not be rested upon covenant for title, 
but after stating that the plaintiff would have been entitled to compensation if it 
had been a suit for specifie performance, Napier, J., goes on to ask why the 
same claim should not be available after the conveyance. The decision in Joliffe 
v. Baker" is cited before him but he prefers to follow Re Turner v. Skelton”. We are 
unable to agree that the rights of the purchaser remain the same after conveyance as 
before thereto and we further fail to see that there is any conflict between In re 
Turner and Skelton", and Foliffe v. Bakert. If there is an express agreement, In re 
Turner and Skelton’ will apply. If not the matter will be governed by Jolifs v. 
Baker*, While we agree with the deision in Janga Venkata Reddi v. Jamal Ahmed 
Sakib® we must respectfully dissent from the reasoning on which the decision is 
based. There is a later decision of this Court reported in Kondal Rao Naidu v. 





(1901) I.L.R. 29 Cal. 370. 5. 
(1896) I.L.R. 18 All. 322. 6. 
12 Bom.H C.R. ro. oe 
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tae} 29 M.L.J. 122. 
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Dhanakoti Ammal! where the rights of a purchaser to claim ccmpensaticn on the 
und of misdescription in circumstances similar to the present case were consi- 

Hered. Gentle, J., as he then was, held, following the decision in Joliffe v. Baker? 

that the plaintiff was not entitled to any such relief. We agree with this decision. 


The learned advocate for the respondent also relied on certain observations 
in Nellor v. Walmesley?. There the point for decision was whether the subject 
matter of the litigation passed to the grantee under the terms of the deed. Vaughan 
Williams, L.J., held that the general description was cut down by the dimensions 
which formed a material part of the description and that the grantee was not entitled 
to the property while Romer, L.J., took a different view. ‘The observations relied 
on for the respondent occur at page 174 :— ai 


“I cannot, however, agree with the learned Judge that the present case is one in which the un- 
doubted rule that. when you have in the words of description a sufficiently certain defmition of 
what is conveyed inaccuracy of dimensions or of plans as delineated will not vitiate or affect that 
which is there sufficiently defined, applies because the description itrelf is a “gy. (aan of a piece of 
land situate on the ore of certam dimensions which are set forth. There dimensions, in my 
opinion, are not an addition to something which has already been certainly described, but are part 
San aan of the description itself. The words are not an inaccurate statement of a quality of that 
which had already been certainly described or defined, but are part and parcel of that description 
or definition ”. r 
The case has no relevance to the point which we have to determine which is whether 
the plaintiff is entitled to compensation and not whether a disputed plot has passed 
to him under the conveyance. The same remarks apply to the case in Mohammad 
Abdul Karim v. Abdul Sattar‘. There also the point for determination was as to 
what passed under the sale deed. 


To sum up if there is any error in the statement of the extent of the property 
agreed to be sold the purchser can claim specific performance with compensation 
if he can bring his case under section 14 of the Specific Relief Act but if the contract 
has been completed by the execution of the sale deed then the purchaser can, claim 
compensation if he establishes fraud ; or ifthere is a special agreement for j 
com tion for errors in quantity or if there is a warranty that the extent con 
by the sale deed is correct. Apart-from such cases he has no right to compensation. 


We have found that there was no fraud. Nor is there any agreement to make 
compensation for errors in extent. Can the plaintiff claim any compensation on 
the ground that there is a warranty as to the correctness of the extent? The case 
put forward in the plaint is that the price was fixed at Rs. 1,325 per ground. If 
this is established it may be possible to grant relief to the plaintiff on the footing 
that there was an implied warranty that the extent mentioned in the sale deed was 
correct, but does the evidence establish it? We are of opinion that it does not. 
“The agreement, Exhibit P-4, the sale deed, Exhibit P-15 and the entire correspond- 
ence between the parties Exhibits P-5 to 19 refer only to the cocoanut garden and 
a lump sum as the price therefor. Nowhere do the documents suggest that the 
price per ground entered into calculation. In Exhibit P-16 the notice sent by the 
plainuff on 2nd September, 1946, it is merely stated that the price of two lakhs was 
arrived aton the basis of the extent. It is not stated that the price was 
calculated at Rs. 1,325 per ground. That comes in for the first time only in 
the plaint. It must be mentioned that there were on the property certain 
structures and an oil engine and their value was also included in the price. The 
plaintiff may be oe when he deposed that their value was not considerable 
but the existence of these properties is sufficient to throw considerable doubt on 
the case of the plaintiff that there was a fixation of price in terms of per ground 
value. There is also a qualification of the extent by the word “about” and the 
plaintiff states that that qualification was made for the purpose of covering small 








1. (1936) 46 L.W. 797. 4 AIR. 1941 Nag. 162. 
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“deficiencies. The defendants deny that the price was fixed on the basis of 
ground value and D.W. 1 has also given evidence to that effect. We think that 
this is probable. Bell, J., did not base his conclusion on the existence of any 
such agreement as is pleaded in the plaint and as stated already he would have 
dismissed the suit but for the finding of fraud. We are of opinion that the 
Plaintiff has not established that the price was fixed at Rs. 1,325 per ground 
and that no relief could be granted to him on the basis of breach of implied warranty 
as to the correctness of the extent. 


We are further of opmion that such an agreement should be established on 
the terms of the sale deed, Exhibit P-15, and it is not open to the plaintiff to travel 
outside the deed and adduce evidence to prove that there was a warranty, de hors 
the instrument. In Kondal Rao Naidu v. Dhanakoti Ammal! already cited the foie? 
of the land was shown as a lump sum of Rs. 17,500 and oral evidence was tendered 
for proving how the price was fixed. It was held that such evidence was inadmissi- 
ble. Reliance was placed in the observations of Fry, L.J., in Palmet v. Johnson? :— 

“When a preliminary contract is afterwards reduced into a deed and there is any difference 
between them the mere writen contract is entirely governed by the deed,” ; 

We think that such evidence is inadmissible under section 92 of the Evidence Act. 
The result then is that the plaintiff has not established any ground entitling him to 
‘compensation for the error in the extent. 


It remains only to add that Bell, J., held on a construction of the sale deed that 
the intention of the parties was to sell a parcel of land within well-defined boundaries, 
namely, walls on the north, west and south and a row of houses in the east whose 
backyards form the eastern limit of the plot and that the measurements should be 
rejected as falso demonstratio and for this conclusion he relied on the observations 
of the Judicial Committee in Durga Prasad Singh v. Rajendra Narayan Bagchi?. We 
agree with this conclusion. As no argument has been addressed to us disputing 
the correctness of this construction we do not find it necessary to discuss the question 
at any length. 

In the result .his appeal will be allowed and the wit dismissed with costs 
throughout. 


V.S. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. P. V. RAJAMANNAR, Chief Justice, AND MR. JOSTICE VENKATA- 
RAMA ATYAR, 


‘The State of Madras represented by the Secretary to Govern- 

ment, Development Department = Appellant.® 

v. 

The Swadesamitran Printers Labour Union representing 

the workers employed in the Printing and i 

department of “ Swadesamitran, Limited ” and others. .. Respondents. 

Industrial Disputes Act (XTV , Section 12—Failure of conciliation proceedings—Report Labour 

Commissioner — Duty f Gonen ir tia to Triben] py tac io the parties its oe nsi 
veferring—Sactien 10 (1)— May” 
Where 


means “ shall”, 


the dispute and for bringing about a scttlement er with a full statement of such 
circums which, in his , a settlement could not be 

arrived at. On rectipt of such report the Government, if sa on a consideration of the report 

ithat there is a case for reference to a Board or Tribunal, may make such reference. Where the 








1. (1936) 46 L.W. 797. 3. (1913) 26 M.LJ. 25: L.R. 40 LA. 223 : 
2. (1884) 13 Q.B.D. 951 at p. 959. I.L.R. 41 Cal. 493 at 507 (P.C). 
*L. P. A. Nos. 83 to 85 of rgar. 26th September, 1951. 


 . of the Industrial Disputes Act, there can be no doubt that the 


620 THE MADRAS LAW JOURNAL REPORTS. l [195r 


Government does not make such a reference it shall record and communicate to the parties concerned: 
its roasons therefor. Where the Government does neither of these things enjoined by section Ig (5) 
of the Industrial Disputes Act, the Government must be held to have failed to do the duty cast on them 
by the statutory ision, and the workers are entitled to writs of mandamus directing the Govern- `, 
ment to do their duty, namely, to consider the respective made by the Conciliation Officer and 
if satisfied thet there was a case for reference to make a reference, and if they t that there was 
„no case for reference, then to record the reasons for coming to that conclusion to communicate 
the reasons to the parties. To straightaway direct the Government to make a reference would be 
tantamount to usurping a power of jurisdiction conferred on and vested in the Government by the 
statute 


Obiter : On the plain reading of section 10 (1) along with the iso thereto and sub-section (2 
ie ey ee ae. 
be read as “shall”. There may be a duty on the Government to exercise that discretion but 
there is no duty cast on them to exercise that discretion in any particular way. 
(Decision of Krishnaswami Nayudu, J., reported in Free Press Labour Union v. State of Madras, 
(1951) a MLL.J. 958, reversed. 
Appeals against the decree and judgment of the High Court, dated 4th July, 
1951 in C.M.P. No. 6994 of 1951, etc. 1 


State Counsel (John and Row) for Appellant. 


N. Nagaraja Rao, K. S. Varadachan, T. T. Srimvasan, A, N. Rangaswamy and. 
King and Partridge for Respondents. 
The Judgment of the Court was delivered by 


The Chisf Justice —Thes three appeals under the Letters Patent are against 
the judgment of Krishnaswami Nayudu, J.1 disposing of three applications for the 
issue of writs of mandamus directing the State of to refer certair. industrial 
disputes between the workers and the managements cf the industrial concerns to 
an Industrial Tribunal for adjudication. ‘These three petitions were filed by the 
workers of Messrs. Spencer and Co., Ltd., Express Newspapers, Ltd., and the 
Swadesamitran, Ltd. The facts which led to these applications are fully set out 
in the order under appeal and it is sufficient to mention only the material and salient 
facts which are necessary for the disposal of these appeals. It is common ground 
that the workers in these companies made certain demands on the tive manage- 
ments and these demands were not acceded to and the Commissioner of Labour 
as the Conciliation Officer appointed under the Industrial Disputes Act, XIV of 
1947 commenced conciliation proceedings urcder section 12 (1) of the Act which 
runs as follows : 

“ Where any industrial dispute exists or is apprehended the conciliation officer may, or where 

the dispute relates to a public utility service and a notice under section 22 has been given, shall bold 
conciliation proceedings in the prescribed manner.” 
It also appears from the evidenca that in respect of these three companies on different 
dates, namely, 25th January, 1951 with respect to Messrs. Spence. & Co., on 7th 
February, 1951 with reference to Express Newspapers, Ltd. and 22nd February, 
1951 with respect to’ Swadesamitran, Ltd., the Conciliation Officer addressed 
communications to the Government giving an account of the result of the concilia- 
tion proceedings. In spite of reminders by the workers the Government did not 
make a reference as requested by the workers. There were also formal applications 
to the Government purporting to be under section 10 (2) of the Act praying for a 
reference of the disputes to a tribunal. These later applications, however, were 
rejected by the Government. Thereupon these three applications from which 
these appeals arise were filed for the issue of writs of mandamus directing the State 
of to refer the disputes between the werkers and the managements to a 
tribunal under section 10 (1) (c) or section 10 (2) of the Industrial Disputes Act 
and to prohibit under section 10 (3) the lock-out of the employees effected by the 
managements. 3 

In our opinion, these applications should have been disposed of on a v 
simple point. As it was common ground that proceedings under section 12 a 
of the Act had been initiated, obviously the further procedure enjoined by the 
Act had to be followed. It is not disputed that the Conciliation Officer did make 





I. (1951) 2 M.L-J. 358. 
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attempts to investigate the dispute and try to induce the parties to come to an. 
amicable settlement of the disputes. It is also cléar that no settlement was 

tat, In such circumstances, section 12 (4) lays down that the Conciliation Officer” 

“shall as soon as practicable after the close of the investigation, send to the apprc-- 
priate Government a full report setting forth the steps taken by him for ascertaining 
the facts and circumstances relating to the dispute and for bringing about a settle-. 
ment thereof, together with a full statement of such facts and circumstances, and 
the reasons on account of which in his opinion, a settlement could not be arrived at. 
For the purpose of these appeals, we have to assume that the Conciliation ‘Officer: ' 
did send his reports, though it is doubtful if he sent them within the time-prescribed . - 
by sub-section (6) of section 12, namely, within fourteen days of the commence-- 
ment of the conciliation proceedings. Now, section 12 (5) lays down what should 


happen on receipt of such a report. It says— 


the iate Government does not make a reference it shall record and communicate to the parties- 

its reasons therefor.” 
Admittedly the Government did not make any reference. Nor did the Government 
record and communicate the reasons for nct making a reference. It is clear there- 
fore that the Government failed to do the duty cast on them by this statutory provi- 
sion., They seem to have addressed letters to the Commissioner of Labour, but 
such communications will not amount to a proper compliance with the require-- 
ments of the statutory provision. It is not pretended that there was any communi- 
cation to the parties concerned of any reasons for refusal to make a reference. So 
far the matter does no. admit of any doubt or dispute. We entirely agree with the 
following statement to be found in the judgment of the learned Judge— 


“In these cases after the Conciliation Officer bas made his under section 12 (4) that a 


be accepted the intimation to the Express Newspapers, Ltd., and the 
Swadesamitran, Ltd., that they may consider the increase of wages be a with 
the statutory requirement of section 12 (5). There is inaction on the part of the Government after 


The P therefore were undoubtedly entitled to writs of mandamus directing” 
the Government to do their duty. But we do not agree with the learned Jud 
that it follows that the petitioners are entitled to writs of mandamus directing the 
State to refer the disputes for adjudication to an Industrial Tribunal. Having 
held that the Government had failed to discharge the sires a ead on them by 
section 12 (5) of the Act, what the learned Judge should have done was to have 
directed the Government by writs of mandamus to discharge their duty, namely, 
to consider the respective reports made by the Conciliation Officer and if satisfied 
that there was a case for reference to make a reference, and if they thought that there 
was no case for reference, then to record the reasons for coming to that conclusion 
and to communicate the reasons to the parties. To straightaway direct the Govern- 
ment to make a reference would, in our opinion, be tantamount to usurping a 
power or jurisdiction conferred on and in the Government by the Statute. 


In this view, it is really not necessary to embark on an enquiry as to the inter™ 
pretation of section 10 (1) cf the Act.~ ‘Before the learned Judge it was contended 
on behalf of the petitioners and thei. contention found favour with him that under 
that provision if an industrial dispute existed or was apprehended, the Government 
was under a duty to refer the dispute to one or other of the bodies mentioned in 
clauses (a), (b) and (c) of section 19 (1). It was successfully urged before him thst 
the word “may” in the provision meant “‘ shall’. We may, however, indicate 
our prima facis opinion that it appears that whatever may be the position in other 
statutes, having regard to the language used, therein, on the plain reading of section 
10 (1) along with the proviso thereto and sub-section (2), there can be no doubt 
that the word “may ” in sub-section (1) cannot be read as “shall ”. In marked 


79 


\ 
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-contradistinction to the use of the word ‘‘ may ” in the main sub-section (1) in the 
proviso we have the use of the word ‘‘shall’’. In the case of public utility services, 
when a notice under section 22 has been given, the Government shall make a 
reference unless it considers that the notice under section 22 has been frivolously 
or vexatiously given or that it would be inexpedient so to do. Equally under sub- 
section (2) when the parties to an industrial dispute apply in the prescribed form 
and the Government is satisfied that the persons applying represent the majority, 
the Government shall make a reference accordingly. It follows that in other cases 
they are not bound to. Our attention was drawn to cases in which in spite of the 
expression ‘‘may’’ it has been held that the person or body on whom a power is 
conferred to do something which is in the interests of the general public, that person 
or body has no absolute arbitrary discretion to exercise or refrain from exercising 
that power. On the use of the word “may”? we think we cannot do better than 
to quote the following trenchant observations of Cotton, L.J., in In re Baker. Nichols 
v. Baker! : 

“ T thmk that misconception is caused by saying that in some cases “‘ may ” means “ must ”. 
It never can mean ‘‘ must” soi u n anguage retains its meaning ; it gives a power, 
and then it may be a question in t cases, a Judge has a power given him by the word “ may 
it becomes his duty to exercise it.” : 
It is true that as Lopes, L.J., in the same case points out the word “may ” is poten” 
tial, and when it is employed, there is another question to be decided, namely, 
whether there is anything that makes it the duty of the person on whom the power 
1s conferred to exercise that power. In this case we are unable to see any such duty. 
There may be a duty on the Government to exercise their discretion, but there is 
no duty cast on them to exercise that discretion in any particular way. However, 
as we have pointed earlier in the judgment the statutory oe which directly 
applies to this case is section 12, as it is common ground that conciliation proceed- 
Ings were initiated under sub-section (1) of that section. Section 12 (5) gives no 
room for argument. It says in express and unambiguous language that on a consi- 
deration of the report of the Conciliation Officer, the Government may make a 
reference or may refuse to make a reference. The only requirement is that if it 
refuses to make a reference it shall record its reasons and communicate the same 
to the parties concerned. Now the opening words of section 12 (1), spacer “where 
any industrial dispute exists or is apprehended ” clearly show that merely because 
there is an industrial dispute or there is apprehension of an industrial ispute 
it does not necessarily follow that the Government should make a reference. 30, 
section 12 (5) would be meaningless because that sub-section confers a power on 
the Government to choose one of the two alternatives either to make or not to make 
a reference. 


In the result, the ap must be allowed to this extent, namely, that the 
writs issued by the learned Judge against the State directing the State to refer the 
disputes for adjudication to an industrial tribunal should be set aside and in their 
stead writs of mandamus should issue against the State of Madras directing them to 
discharge the duty cast on them under section 12 (5) of the Industrial Disputes 
Act, namely, either to make a reference or to decide that there should be no reference 
in which case reasons should be recorded and communicated to the parties con- 
cerned. There will be no order as to costs, We trust that the Government will 
act expeditiously in the matter having regard to the long lapse of time from the 
receipt of the reports from the Conciliation Officer. 


K.S. Appeal allowed. 


1. (1890) 44 Ch.D. 262 at 270. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Justice GovinpA MENON, AND Mr. Justice PANCHAPAKESA 
AYYAR. 


Kandaswami Mudali .. Appellant * 
0. 

K. R Narasimha Aiyar and others .. Respondents. 

Civil Procedure Cede (V ef 1908), Order 21, rule gO and sections 47 and 151—Payment of a ston of momy 
ee ee and agreement that morigaged property belonging to that defendant 

nol be in contravention of—Setting aside—Right to. 

After the passing of a decree ai various defendants the 98th defendant X had to 
pay a certan sum of money to the decree-holder plaintiff and he was in possession of a certain item 


of property. There was an agreement between X and the decree-holder that the property would 
not be sold because a certain sum of money was paid by X to the decree-holder. The result was 


ee ee ee ae Se ee ee 
‘be so In gta Mii se aa agreement, a sale took place, and the aur property was 
purchased ,as : put in an application under Order 21, rule go, as as section 47 
of the =e eee for setting acide the salce. 


Hildi gB it TA ae ee eae in the “conduct of the sale” [Shekh 
Maula Bux v. Roghwbar Garjhu, (1918) 3 Pat.L.J. 645, not followed ; Sanjamwma v. Sayanna, (1947) I 
M.L. J. 252 ; Rawchheiber Misir v. Bechu Bhagat, (1885) IL.R. 7 All. 641 and Gar: v. Ude, ZTR. 
1 15g, relied on] as the application is one between the judgment-debtor on the one hand 
and: the decree-holder’s representative, the auction-purchaser on the other, the contest is one that 
falls within the provisions of section 4) Civil Procedure Code, and, therefore, no seperate suit 
would lie. If no e suit would lie, itis the duty of the Court, when it comes to know 
before the sale is co , that a fraud has been perpetrated in bringing about the sale, to refuse 
to"confirm the sale. Raja Lal v. Makhan Lal, A.J.R. 1939 Lah. 926, relied on. Moreover the application 
can be construed as an application for recording adjustment of the decree under Order 21, rule a, 
which can be looked into and satisfaction ed if the same is made withm the time allowed by 
law. Budredeen v. Ghulam Modern, (1911) IL.L.R. 36 Mad. 397) relied on. It is also open to the 

j e when the fact that there had been 
a fraud perpet ated the decree-holder in causing the sale to be held is brought to its notice. 
Raghavachariar v. Murugesa Mudah, (1923) I.LR. 46 Mad. 583, relied on, 

Appeal under clause 15, Letters Patent, against the order of the High Court, 
dated 18th November, 1947, in A.A.O. No. 426 of 1945, preferred a oan the 
order of the Subordinate Judge’s Court, Goimbatore, dated 12th December, 1944, 
in E.A. No. 814 of 1942, in E.P. No. 383 of 1941, in O.S. No. 194 of 1928. 


T. V. Balakrishnan for the Appellant. 
A. Srirangachari and P. Suryanarayana for the Respondents. 
The Judgment of the Court was delivered by 


Govinda Menon, 7.—This is an appeal against a judgment of Chandrasekhara 
Aiyar, J., confirming the decision of the lower Gourt by which that Court set aside 
a sale at the instance of the judgment-debtor—g8th defendant in the suit. What 
happened was that, after the passing of a mortgage decree against various defend- 
ants the 98th defendant in O.S. No. 194 of 1928 on the file of the Sub-CGourt of Goim- 
batore had to pay a certain sum of money to the decree-holder plaintiff and he was 
in ion of certain item of property. There was an agreement between the 
98th defendant and the decree-holder that that property would not be sold because 
a certain sum of money was paid by the g8th defendant. The result was an adjust- 
ment and an agreement that the item of mortgaged property belonging to the 
98th defendant would not be sold. In contravention of that agreement, a sale 
took place, and the proclaimed property was purchased by the present appellant. 
The respondent—o8th defendant put in an application, under Order 21, rule go, 
Civil Procedure Code, as well as section 47 for setting aside the sale. The lower 
Court found in favour of the adjustment and also found that the purchaser was not 
aware of the agreement between the parties. Such being the case, when it had 
to choose between two innocent sufferers, the lower Court was of opinion that the 
person more affected, namely, the judgment-debtor, should be protected. The 





* L, P. A. No. 9 of 1948. 18th October, 1951. 
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sale which had remained unconfirmed, was accordingly set aside. In appeal 
Chandrasekhara Aiyar, J., agreed with the decision of the lower Court following 
the decision in Sheikh Maula Bux v. Raghubar Ganjhut, where it has been held that 
the “ conduct of the sale” means every step taken from the beginning to the end for 
the purpose of bringing the properties to sale. In those circumstances, the fact 
that the decree-holder and his assignee without bringing to the notice of the Gourt 
that there was an agreement between them and the g8th defendant not to sell the 
property brought the same to sale was enough to show that there was fraud in con- 
ducting the sale. On this reasoning the trial Court’s judgment was confirmed. 


In appeal, it is contended before us, on the authority of Haramulla Sanjamma v. 
Anna Sayanna?, Ramachhaibar Misir v. Bechu Bhagat and another? and Gauri v. Ude* 
that fraud in the publishing or conducting the sale does not include a fraud of 
the kind that had occurred in this case because the fraud must be in the actual 
process of publishing and proclaiming the sale or in steps taken subsequent to such 
proclamation. Mahmood, J., in Ramchhaibar v. Bechu Bhagat and anothsr? observes 
that the word “ conducting ” in section 311 of the old Code, equivalent to Order 
21, rule go, together with the word “ conducted ” in the old section 286 makes it 
clear that it would refer only to the action of the officer who makes the sale. Any- 
thing done antecedent to the order of sale has nothing to do with “ conducting ” 
the sale. Again, it is observed by him that the word “ publishing ”’ also refers 
only to what is done antecedent to the actual conduct of the sale but subsequent 
tothe order directing the sale. Thisis also the view takenin Gauri v. Ude* as 
well as by Yahya Ali, J., in Earamalla Sanjamma v. Anna Sayanna*. We are inclined 
to think that theie is considerable force in the argument of learned counsel for the 
appellant that the more correct view is that adumbrated in Ramchhaibar Misir v. 
Bechu Bhagat? and the other two cases referred to above. Therefore it might be 
that the reasoning on which the learned Judge based his judgment may not appeal 
to us. But in this case the judgment-debtor himself was the applicant to set aside 
the sale, the same having been made within 30 days. As the application is one 
between the judgment-debtor on the one hand and the decree-holder’s represen- 
ative, the auction-purchaser, on the other, the contest is one that falls within the 
provisions of section 47, Civil Procedure Code, and, therefore, no separate suit 
would lie. Ifno separate suit would lie as has been decided in Raja Lal v. MakhanLal*® 
it is the duty of the Court, when it comes to know before the sale is confirmed that 
a fraud has been perpetrated in bringing about the sale, to refuse to confirm the 
sale. We think the interests of justice require that the lower Court should have 
refused to confirm the sale, as it has done in this case. Moreover Sundara Atyar 
and Ayling, JJ., in Budrudsen v. Ghulam Moidesn® were of opinion that a similar appli- 
cation by a judgment-debtor can be construed as an application for recording 
adjustment of the decree, which can be looked into and satisfaction recorded if the 
same is made within the time allowed by law. Here, in this case, the application 
was made within one month, and there is no objection to treat the application as 
one for recording satisfaction of the decree under Order 21, rule 2, Civil Procedure 
Code. Moreover it is also open to the Court, as decided in Raghavachariar v. Muru- 
gesa Mudali and others" in its inherent jurisdiction, to refuse to confirm the sale when 
a fact that there had been a fraud perpetrated by the decree-holder in causing the 
sale to be held is brought to its notice. Therefore, for these reasons, we are of 
opinion that the lower Court’s order, confirmed by Chandrasekhara Aiyar, J., has 
to be upheld, though not on the reasoning contained in the learned Judge’s judgment. 
We are, therefore, of opinion that the Letters Patent Appeal has to be dismissed, 
but in the circumstances without costs and do so. 





K.S. Er Appeal dismissed. 
1. (1918) 3 Pat.L.J. 645. 6. (1g11) 25 M.L.J.541 : I.L.R. 36 Mad. 
a, i n I E at aa j n P aed 
3. (1885) I.L.R. 7 All. 641 at 645. 7. (1923) 44 M.L.J. 680: I.L.R. 46 Mad. 
4. ADR. 1942 Lab. 153. 583. 
5. A.DR. 1939 Lah. aoe 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justicgz SATYANARAYANA RAO AND Mr. JusTIcE 
RAJAGOPALAN. 


The Commissioner of Income-tax, Excess Profits Tax, Madras... Applicant* 
D. 
"The Modern Theatres, Limited, Salem .. Respondent. 
Excess Profits Tax Act Ethan lee ae ee at a fixed sum and at nf- 


collections i in Indian States—I{f exempt Excess Profits T. 
ai eprom of rs buon BARo India end Nati Stale- ai e Sb lie ore the 
-High : 


The assessee a public limited company with its registered office in British India gave films on 
hire for exhibition cither for a fixed sum agreed to be paid by the exhibitor, or for a percen oO. the 
collections made by the exhibitor at the time of the exhibition of the picture. In respect of ition 
of films in the Native States, it was found that in respect of contracts entered into on percentage basis 
the share of the profits due to the asressee was paid to the assessce after the exhibition and in the Native 
State to the representative of the assessec. So far as the lump mm contracts are concerned 
the delivery of the picture was by sending the railway receipt by V. P. P, or by tendering the 
film directly to the exhibitor or by sending the railway receipt to a bank for collection. In the 
circumstances, 

Held : Nothing accrues to the assessee until the film was put in the possession of the exhibitor 
‘with a view to exploit the same and that was done only in the Native State. It therefore follows that 
in respect of both types of contract the profits of the business accrued wholly in a Native State, and 
they are therefore exempt under the third proviso to section » of the Excess Profits Tax Act. 

On an attempt to raise the further question that in event the profits should be apportioned 
between British India and the Native State, a 


Held, 23 that question did nor arise out of the order of the ellate Tribunal, it will be 
‘inconvenient to allow such question to be raised for the first time before the Hagh Ccurt without an 
investg.tion of facts and aso without an apportionment cf the profit by the depai tment. 

Case referred to the High Court by the Income-tax Appellate Tribunal under 
section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922), as amended 
by section 92 of the Income-tax (Amendment) Act, 1939 (Act VII of 1939) in 
No. 66, R.A. Nos. 230 to 233 (Madras) of 1948-49, (E.P.T.A. Nos. 455, i456, 457 
and 458 of 1947-48) on its file for decision. 


C. S. Rama Rao Sahib for Appellant. 
K. Rajah Atpar for S. Ramayya Nayak for Respondent. 
The Judgment of the Court was delivered by 


Satyanarayana Rao, J.—The two questions that were referred to us by the Income- 
‘Tax Appellate Tribunal under section 66 (1) of the Indian Income-tax are as 
follows :— . 

(1) Whether, on the facts and in the circumstances of the case, the film hire derived by the 
ames ce under agreements which ided for fixed hire « harges in re pect of exhibition of film, in 
Indian States is not exempt from Profits Tax as profits accruing or arising in the Indian States 

ithin the meaning of the third proviso to sectiun 5 of the Excess Profits Tax Act. 

(2) Whether, on the facts and in thc circumstances of the case, the films hire derived by the 
seeceece under agreements which provided for hire at a percentage of the collections in respect of the 
exhibition of films in Indian States is not exempt from Excess Profits Tax as profit ing or arising 
in the Indian States within the meaning of the third proviso to section 5 of the ets Profits Tax Act. 

The assessee is a public limited company whose registered office is at Salem 

and is incorporated in British India. It carried on the business of producing and 
distributing films. The films are distributed to exhibitors within, and also without, 
British India under two classes of contracts, specimen copies of which aie annexed 
to the case stated by the Appellate Tribunal as A and B. The films are given on 
hire for exhibition either for a fixed sum agreed to be paid by the exhibitor, or for 
a percentage of the collections made by the exhibitor at the time of the exhibition 
-of the picture. The assessee claimed that under the third proviso to section 5 of 
the Excess Profits Tax Act, the income he received by exhibiting films in the Indian 
— ey pws ceergene ese 


*Case Referred No. 29 of 1949. gist September, 1951. 
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States under both the types of contracts was exempt from liability to pay excess. 
profits tax. This contention was upheld by the Tribunal, differing from the Appel- 
late Asistant Commissioner. Hence this reference. The crucial question that 
falls to be determined is whether the whole of the profits accrued, or arose, in an 
Indian State or not. 


It is obvious as found by the Appellate Tribunal, that in respect of contracts 
entered into on percentage basis the share of the profits due to the asseasee was not 
payable until the picture was exhibited and collections were made in the presence 
of a representative of the assessee. The percentage was then paid to the repre- 
sentative of the assessee at the place where the picture was exhibited, t.s., in the 
Native State. So far as the lump sum contracts are concerned it is also found that the 
assessec did not part with the picture until the amount was paid to him at the time 
of the delivery of the picture in the Native State, either by sending the railway receipt 
by V.P.P. or by tendering the film directly to the exhibitor, or perhaps even by 
sending the railway receipt to a bank for collection. Whichever method was 
adopted by the asseasee, it leaves no room for doubt that until the picture was deli- 
vered to the exhibitor, the exhibitor did not pay a single pie to the assessee. Orm 
these facts it was contended strenuously on behalf of the department by Mr. Rama 
Rao Sahib, the learned counsel for the Income-tax Commissioner that, as the con- 
tracts which are the source of the profits were entered into in British India, it must 
be held that in respect of both the types of contracts, the profits accrued in British: 
India and not in a Native State. Having regard to the terms of the contracts and 
the findings of the a areas Tribunal it is difficult, if not impossible, to accept 
this contention. Under the contract, the assessee gets practically nothing except 
an obligation on the part of the exhibitor to receive the film when tendered to 
him and to exhibit it subject to the conditions of the contract. Money does not 
become payable and the assessee had no right to demand any payment before the 
film was actually delivered to the exhibitor. In these circumstances nothing 
accrues to the assessee until the film was put in the ion of the exhibitor 
with a view to exploit the same, and that was done wholly in a Native State. , It 
therefore follows that in respect of both the types of contract the profits of the 
business accrued wholly in a Native State, and they are therefore exempt under 
the third proviso to section 5 of the Excess Profits Tax Act. It is unnecessary for us 
to consider whether really the second question was, or was not, pending before the 
Income-tax Commissioner at the time of the reference, a question which was attemp- 
ted to be argued by Mr. Rajah Aiyar, the learned counsel for the respondent, 
as in our view under both the types of contract the profits accrued entirely in. 
a Native State. 


Mr. Rama Rao Sahib then attempted to raise the further question, that in 
any event the profits should be apportioned between British India and the Native 
State under the third proviso to section 5 of the Excess Profits Tax Act. We 
searched in vain to find any trace of this argument before any of the Income-tax 
authorities who had to deal with this matter. It is not a question which has been 
referred to us, by the Appellate Tribunal, nor did the Income-tax Commissioner- 
ask for a reference of this question to this Court. It is further claimed by the- 
learned Counsel for the Income-tax Commissioner that the questions actually referred 
to us are wide enough to cover the question of apportionment, for it is said that it 
is open to us to find that not the whole of the profits but only a part of the profits 
accrued and arose in a Native State. That may be so; but we have to understand 
the question referred to usin the light of the statement of facts and the statement of the 
case which have been the basis of the reference to this Court. As pointed out by 

Court in Abboy Chetty v. Commissioner of Incoms-tax, Madras,! the question must 
arise out of the order of the Appellate Tribunal. It can arise out of the order of the 





1. (1947) 2 M.L.J. 215: ILR. (1948) Mad. 249. 
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Appellate Tribunal only if the order of the Appellate Tribunal discloses that the 
question was raised before it. In the present case a perusal of the order of the 
Appellate Tribunal discloses that the only question that was argued was with refe- 
rence to the place of accrual of the profits, whether they were wholly in a Native 
State or they accrued in British India. The question of apportionment was not 
raised before the Appellate Tribunal, not to speak of the Appellate Assistant Gom- 
missioner. In these circumstances it is impossible to hold that it is a question which 
arises out of the order of the Appellate Tribunal and which is covered by the 
questions that are actually ered to us. It will be wholly inconvenient to allow 
such a question to be raised for the first time before us without an investigation 
of the facts and also without an apportionment of the profits by the department. 
In these circumstances we must answer to questions referred to us by the Tribunal 
in favour of the assessee and in the affirmative. As the Commissioner of Income- 


tax has failed in this reference, he must pay the costs of the assessee which we fix: 
at Rs. 250. 


K.S. Reference answered in favour of the assesses.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTioR RAMASWAMI. 
S. Arunachala Goundan .. Petitioner* 


U. 
K. S. Akhileswara Ayyar .. Respondent. 

QGiiminal Procedure Codes (V ef 1898), section 181 (2)—Charge of non-accounting against agent for momies- 
collected—Vaenue of trial. 

Where the charge is of unting (against an agent collecting ies) and there is no specific. 
allegation of tiles pproriation du iy See ae the venue GE the al will be the place- 
where the accounting has got to be done and has not been done. 

Daitapari Tripathi v. Swbedhchandra, A.I.R. 1942 Cal. 575, dissented from. 

Pee hed genes agit (1931) I.L.R. al ga; Ale so aerate re! v. Adokim Chana’ 

; zil CRS Molds » (I LR. ; : Vasanji Khimjee- 
v. Kami Theo ALR. ese Ran o4 celled on. ay 5 Ot 

Petition under sections 435 and 439 of the Criminal Procedure Code, 1898, 

raying that the High Court will be pleased to revise the order of the Court of” 

Soon Coimbatore division, dated 16th February, 1951, in Crl. R. P. No. 52 
of 1950, preferred against the order of the City First Class Magistrate, Coimba-. 
tore, dated 27th October, 1950, in C. C. Nil of 1950. 

V. Rajagopalachart and R. V. Raghavan for Petitioner. 

The Public Prosecutor (V. T. Rangaswami Aiyangar), (Accused not served. ) 

The Gourt made the following 


Orper.—This Criminal Revision Petition has been filed against an order 
refusing to entertain a complaint within the limits of Coimbatore district on the 


eta that it should have been filed within the limits of ‘Travancore-Cochin 
tate. 


The brief facts are : The complainant and the accused were parties to a civil 
suit numbered as O. S. No. 217 of 1950, District Munsiff’s Court, Coimbatore. 
They entered into a compromise under which the accused was constituted agent 
for the purpose of making collections for the complainant in regard to the distri- 
bution of a picture called “ Mangayarkarasi”’ in the State of Tiavancore and 
that the accuesd was to remit the sums to the complainant in Coimbatore district 
San nee en eit 


~~ 


*Cr. R. C. No. 880 of 1951. 17th October - 
(Cr. R. P. No. 86 of 1951.) 4 a 
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There had been default and it is stated that the accused had been swindling moneys . 
and was not accounting for the same. ‘Therefore the complaint was laid in 
Coimbatore. 

The learned Sessions Judge citing five decisions held that the complaint 
ought to be laid in Travancore State and not in Coimbatore and dismissed the 
revision petition filed yi the complainant whose complaint was returned by the 
First Class Magistrate, Coimbatore, under section 201, Criminal Procedure Code, 
for want of jurisdiction. i 

On going through the decisions I find that out of the five fou in fact support 
the contention of Mr. V. Rajagopalachari that the complaint ought to have been. 
laid only in Coimbatore. In Paul De Flonder v. Emperor’, it has been held that 
where there is no evidence to show that the alleged misappropriation was com- 
mitted, other than the fact of non-accounting, the venue may be laid in the place 
where the accused failed to account which here as per the razinama 18 Coimbatore. 


In Prokash Chandra Sircar v. Mohim Chand Haldar’, it was held that where there 
-was no definite allegation of misappropriation having been committed in any 

‘cular place in respect of a sum which forms the subject-matter of a case 
but the allegation is merely for non-accounting as here, in respect of the same, 
failure to account may itself be taken as evidence of intention to misappropriate 
and the offence of mis-appropriation is deemed to have been committed at 
the place at which the accused ought to have rendered the accounts and which 
-is Coimbatore in this case. 

In Emperor v. Mohru Lal*, it has been observed that where it is alleged that the 
accuesd has failed to account for the property then the second part of section 405 
-will apply and jurisdiction exists at the place where the property should have been 
delivered by the accused. l 

In Vasanji Khimjee v. Kanji Toksrsey*, it was held that the complaint must. be 
laid where the accused had failed to do the thing which he was required to do’ 
and which in this case was the accounting.to be done at Goimbatore. a 


The only case which is found to be unfavourable to the complainant is that 
in Daitayari Trepetti v. Subodh Chandra, where on different set of facts it was held’ 
that section 181 (2), Citminal Procedure Code, does not confer jurisdiction on’a 
‘Court at a place where the accused has failed to account or dispose of property 
as per contract. In view of the other four decisions which commend themselves 
to me, I respectfully disagree with the last mentioned decision and hold that where 
the charge is of non-accounting and there is no specific allegation of misappropriation ' 
in any particular place the venue of the trial will be the place where the accounting 
has got to be done and has not been done. 


In these circumstances I hold that the complaint can be entertained by the 
First Glass Magistrate, Coimbatore. The orders of the lower Court are set aside 
and the First Class Magistrate is directed to entertain the complaint and proceed 
-to dispose of it in accordance with law. 





K.S. Order set aside. 
1. (1931) I.L.R. 59 Cal. g2. l 4- A.I.R. 1938 Rang. 94. . 
2. ATR. I a Qa, 5. ALR. ı Cal. : 
3- (1935) I. 58 All. 644. = oe 
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IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
Present :—Mar. Justice GovinpA MENON AND Mr. Jusriczk RAWASWAMI 
GOUNDER. 


Bhupathiraju Venkatapathiraju .. Appellani* 
v. i 
Ravipati Venkataratnam and another .. Respondents. 
Madras Agr: ists Relief Act (IV of 1938), section 19-4 (1)—Application for declaration of the debi 
dms—If maintainable whers creditor respondent admits that me amount is dws. 


Where in an application under section 1¢-A (1) of Madras Agriculturists Relief Act, the 
debtor claim: that an amount already paid by him not only di charged the entire debt but that a 
sum of money would be due to him from the creditor, while on the other hand the creditor’s case is 
that the amount vet in full settlement of the amount due to him on that date, the application 
will not lie at all. e necossary pre-requisites for the maintainability of an application under 
section 19-A is that the debtor must say that either there should be a declaration that the whole 
debt is wiped off or that a rum of money is due from him to the creditor. But where the creditor 
admits that no sum is due there is no scope:for the applicability of section 19-A. 


Appeal against the order of the Subordinate Judge’s Court, Kakinada, dated 
13th August, 1947, in O. S. No. 45 of 1946. 

P. Somasundaram and P. Suryanarayana for Appellant. 

O. Chinnappa Reddi and P. Ramakitshna for Respondents. 

The Judgment of the Court was delivered by 


Govinda Menon, 7.—It is unnecessary to decide the question whether the 
payment of Rs. 6,515 under Ex. P-1 (a) on 1gth July, 1946, was in part-payment 
of the debt or in full discharge of the debt for it is the admitted case of both the 
parties that on the date of the application there was no amount of debt due by the 
debtor to the creditor. Section 19-A (1) of the Madras Agriculturists Relief 
Act states that where a debt incurred before the and March, 1938, is due by any 
person who claims that he was an agriculturist both on that date as well as the 
rst October, 1937, the debtor or the creditor may apply to the Court having juris- 
diction for a declaration of the amount of the debt due by the debtor on the date 
of the application, Both sides admit that on the date of the application nothing 
was due from the gy epee to the respondents. What the appellant says is that 
the payment of Rs. 2515 not only discharged the entire debt but that a sum of 
money would be due to him from the creditor. On the other hand, the n- 
dents’ case is that Rs. 6,515 was paid in full settlement of the amount due to them 
on that date. The learned Judge in the Court below was inclined to accept 
the case of the respondents and therefore dismissed the application. 


In our view, on the pleadings an application under section 19-A (1) does 
not lie at all) The necessary pre- isites for the maintainability of an applica- 
tion under section 19-A is that the debtor must say that either there should be a 
declaration that the whole debt is wiped off or that a sum of money is due from 
him to the creditor; but where as in the present case the creditor admits that 
no sum of money is due, there is no scope for the applicability of section Ig-A. 
The petition ought to have been dismissed on the plea of the respondents that 
no money was due to them from the as ere The lower Court ought to have 
ve a declaration that no money was due from the ap t to the respondents. 

ince we are of opinion that section 19-A is not applicable to the facts of the pre- 
sent case, the appeal fails and is dismissed with costs. 


K. §. Appeal dismissed. 





bea care Order No. 33 of 1948. 2gth August, 1951. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justick Mack AND Mr. Justice KrisenaswaMi NAYODU. 


"Ramaswami alias Kuppuswami and another «+ Accused". 
Criminal Procedúra Codes (V of 1898), section 164—Statement or confession made by L 
marning that tt was mot intended to maks him an approver as required by rule 85 of the Madras Criminal of 


Practice—I{f essential to admissibility of statement. 

Penal Code (XLV of 1860), sections 34 and 302—More than ome hightoay robber armed with reoolvers— 
No comctusins progf as to who fired the fatal shot—Liabilsty of all for murda —Common intention—Prenonpiion— 
‘Robbery culminating in murder to be deali with in ene and sams trial—Madras Criminal Rules of Practice, rule 


I 


Rule 85 of the Madras Criminal Rules of Practice lays down that no Magistrate shall record 
any statement or confession made by an accused under :ection 164, Criminal Procedwie Code, until 
he has explained to the accused that he is under no obligation to answer any questicn at a l and has 
warned the accused that it 1s not intended to make him an approver and that anything he says may be 
used against him. ‘The rule then sets out certain questions which the Magistrates may usefully put. 


Where a Magistrate put the following questions to the accused before he made the statement :— 


“ Did the police offer inducements to you that you would be released if you make a statement 
before Magistrate in Court ?” “ Have you Gnneritocd (hat the statement you give will be used against 
you?” 

Hold: It is a substantial compliance with the requirements of rule 85 cf the Macr: s Cr'minal 
Rules of Prəctue although the word “approver” was not imported into the question and the 
confession is admisible. There is no h and fast rule that in all cases, where there has been a 
technical breach of rule 85 in giving the warning required there a confession is rendered inadmissible. 
Rule 85 merely embodies some Government orders directing Magistrates 10 observe certain formal- 
ities to ensures that so far as posible confessions recorded from accuse persons are voluntarily made 
and to minimise the possibility of their rejection in evidence under section 164, Criminal Procedure 
Code. The statutory requirements of sechon 1 Criminal Procedure Code, are that a Magistrate 
shall before recording any confession explain to person making it that he is not bound to make 
a confession and that if he does so it may be used as evidence against him. 

When more than one highway robber is armed with a revolver, cannot be itted to escape 
resp for murder on the ground that the prosecution has failed to concl which robber 
fired the fatal shot. Nor can an armed bandit plead when a person +1 whom he levels a revolver 
offers resistence that he did not intend to shoot to Ei or that the revolver ac: identally went off in the 
course of a scuffle. A common intention to use loaded revolver for the purpose of kil ing, if 
necessary, has to be presumed against bandits and highway robbers, who are armed with 
weapons and if a man is killed the robbers so armed and acting in concert are all clearly guilty of 


murder under section 302 resd with section 94 of the Indian Penal Code though each may not have 
actually fired a shot. @ 


Robbery which culminaies in murder should be'dealt with at one and the came trial, Such a 
case is not covered by rule 156 of the Madras Crimma] Rules o' Practice which merely states that it is 
inconvenient to try offences such ar murder and thent at the rame trial and that in such cases, Sersions 
Judges would exercise sound discretion in holding separate trials and following the procedure in section 
240, Criminal Procedure Code. 

Trial referred by the Court of Session, North Arcot Division at Vellore, for 
confirmation cf the sentences of death passed upon the prisoners in C. C. No. 2 
of 1951, dated goth February, 1951 and appeal by the said prisoners. 


V. Venkataraman for Appellants. 
Assistant Public Prosecutor (A. C. Muthanna) on behalf of the State. 
The Judgment of the Court was delivered by 


Mack, 7.—Ramaswami alias Kuppuswami, aged 27, has been found guilty 
under section 302, Indian Penal Code, of the murder of Subramania Mudal, 
whom he is alleged to have shot through the head with a revolver in the course 
of a highway robbery on the Katpadi Gudiyattam High Road at about 7-40 P.M. 
on-the 21st August, 1950. Muntyandi, the and accused, who is also said to have 
carried a revolver in this robbery has been found guilty urder section 302 read 
with section 34, Indian Penal Code. The learned ions Judge has sentenced 
them both to death. Two others (accused 3 and 4), who were ais charged under 





“Referred Trial No. 21 of 1g5t. 7 7 7 oT 0> DAUT 7 TY 7 Tgth June, 1951 
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section 302, Indian Peanal Code, read with section 34, Indian Penal Code, have 
been acquitted.. E ; ` 

- The deceased Subramania Mudali was a bhandloom cloth trader of Gudiyat-. 
tam who was returning m a bandy driven by his cousin Natarajan (P. W. 2), a 
lad of 16. They sold saries at shandies and had about Rs. 70 kept under their 
bag of unsold articles. The bandy was, according to P. W. 2, held up by 
1 and 2 and two others whom they identified as the acquitted accused all of whom 
had revolvers. First accused ordered the deceased to get down. He did so but 
refused even at the point of a revolver to hold up his hands. The first accused 
fired a shot which missed the deceased, who hid ind the cart. Then the second 
accused fired again and deceased hid behind the bull. According to P. W. 2 
accused g and 4 also firéd but missed. Then the deceased caught hold of the 
first accused, it would appear, with one hand and his neck with the other and th 
struggled on the road when a bus came along towards Gudiyattam from Katpadi 
with lights full on, ' First accused then fired a shot at the deceased’s right temple. 
He collapsed. Accused 1’ then tote away his shirt pocket and took his purse and 
all the accused made godd their escape. 


In the bus were the Checking Inspector (P. W. 3), the bus driver (P. W. 5) 
and P: W. 7a passenger, who was seated in the front seat. P. Ws. 5 and 7, who 
had the best facilities for observation, substantially corroborate each other. The 
bus driver ae he saw three men struggling on the road near a stationary bandy. 
He stopped the bus about g feet from them, it would appear, after hearing a sound 
ofa shot. He saw a black weapon in first accused’s hand and a white weapon in 
‘second accused’s hand and accused 1 take something from the pocket of the de- 
ceased after he had fallen down. ‘Then accused 1 and 2 ran away. He did not 
observe the two other men though P. W. 7 whose observations were similar, says 
he saw two others standing in a little distance away. P. W. 9’s observations were 
similar but he does not depose to the colour of the weapons in the hands of accused 1 
and 2. As will presently be shown, there is considerable significance in this as 
~ two revolvers, one black and one white, have been recovered. 


‘ When these witnesses-alighted and came up to Subramania Mudali, they 
found him dead and immediately P. Ws. 3 and 5 proceeded by themselves in the 
bus to Kilvaithinakuppam police station which io reached at 8-15 p.m. The 
Sub- r p ed in it at once to the scene with armed constables, and 
recorded a complaint Exhibit P-3 from P. W. 2, in which he describes the robbers 
as wearing full pants and full arm shirts. In Exhibit P. g he did not say that all 
the P had revolvers and he there speaks to four shots altogether having 
been ; 


It is in evidence and not disputed that accused 1 and 2 had recently come to 
India from Singapore. Muniswami (P. W. 8), a very material witness in the 
case lives ir Kattubadi, a village of Gudiyattam taluk said to be about 7 or 8 miles 
from the scene of offence by a short cut and worked in an estate in Penang for 
some years with his brother, the grd accused. Accused 2 and 4, he says, also worked 
on this estate. He returned to India in April, 1950 and settled down in his village: 
Accused g had returned to India some time previously and came to live with him, 
The second accused after paying him a visit, returned some days later with the 
first accused .and introduced him as his friend. Some days later, accused 1 and 
2 went to Bangalore and after staying there 10 or 15 days returned with two. 
khaki bags containing two revolvers (M. O. 5 and M. O. 6). On the day of offence, 
‘according to P. W. 8, accused 1 to 4 all Ieft his house together with the two 
revolvers, Atg P.M. accused 1 and 2 came back panting followed later by accused 
gand 4. P. W. 8 says accused 3 went to his esate and that accused 1, 
2 and 4 slept in his house that night and‘the next morning first accused told him 
. that they had way-laid a cloth cart and shot a man, who refused to part with his 
money and took a money purse, which was found to contain only Re. 1-4-0. ` Second 
accused left for Madras.. On the 27th of August, 1950, at 5 a.m. the Circle Ins- 
pector. (P. W. 18) acting on information surrounded the house of P. W. 8 and 
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caught the first accused as he was jumping over the back wall with a canvass bag 
in which were found the two revolvers (M. Os. 5 and 6), four live 380 revolver 
cartridges (M. O. 12) and a single live 320 cartridge (M. O. 14). M. O. 5 
is a black 6 cham revolver of 380 bore. M.O.6 is a white nickel 
6 chambered revolver of 450 bore. There are no grounds whatsoever for rejec- 
ting the evidence of the Inspector that both these revolvers were recovered from 
the possession of the first accused, who endeavoured to make good his escape when 
the police surrounded the house of P. W. 8. 


Post-mortem on deceased showed that a 380 bullet (M. O. 15) obviously fired 
from M. O. 5, as an expert witness deposed had en his right temple and was 
found in his neck after passing thro his brain. There can be no doubt 
that the deceased was killed by a‘bullet fired trom M. O. 5 recovered in this manner 
from the possession of the first accused. 

At an identification parade held on 2nd September, 1950, by Sub-Magistrate 
of Gudiyattam evidenced by a panchanama, Ex. P-2, P. Ws, 2,3, 5 and 7 identi- 
fied accused 1 and 2 as the men armed with revolvers. They are positive that 
it was the first accused who was struggling with the deceased at the time the shot 
was fired and, as I have said, P. Ws. 5 and 7 swore that the weapon accused 1 had 
in his hand was black. If their evidence is to be believed, there is no reason why 
it should ‘not be believed with ample opportunities they had for observation and 
identification with the bus lights full on, there can be no reasonable doubt that 
it was the shot fired by the first accused from M. O. 5 which killed the deceased. 
At this identification parade P. Ws. 10, 11, 12, 13 and 14 who saw accused 1 and 2 
together at the earlier stages of that afternoon identified them. For instance,’ 
P. W. 10 says accused 1 and 2 had a drink from a well in his field at about 5-30 
p.m. and were joined by two others. P. W. 11 says accused 1 and 2 came to her 
tea shop at about 6 p.m. that wa P. W. 12 saw accused 1 and 2 with two others 
on the road near the scene of offence at about 5-30 P.M P. W. 13 saw accused I 
and 2 and two others ing away hurriedly in the moonlight wher he was return- 
ing from the railway lite 3/4 of a mile from where the co was. His ident- 
fication of accused 1 and 2 is obviously unsatisfactory. P. W. 14 was returning 
fom a shandy at 6-90 p.m. and says he saw accused 1 and 2 and two others loiter- 
ing nuar a banyan tree. They were strangers to him and his actual identification 
is open to the same criticism. The cumulative effect of the identification of accused 
1 and 2 by the other witnesses is however cogent and conclucive. 


We now come to a confession Ex. P-5 recorded from the second accused on 14th 
September, 1950, after he was arrested in Madras on 27th August, 1950. The second 
accused has retracted that confession which both before the commiting ee 
and the Sessions Court, he said was due to Police coercion and beatings. P-5 
gives a detailed account of his association with the first accused and also accused 
3 and 4 upto the time of this offence. He stated there that he invited the first 
accused to Kattupadi, that the first accused had in his possession one revolver and 
one cartridge, that they went to Bangalore where the first accusd bought another 
revolver from one Ramu and he then described this highway robbery. He said 
he had one revolver, that the first accused had the other, that at the commence- 
ment first accused fired a shot in the air and that he fired a shot aiming it at the 
ground but that the revolver missed fire. Just then the bus came into view. He 
continued pressing the trigger and a cartridge went off. As the bus came near, 
the first accused fired a shot aiming his revolver at the head of the deceased, who 
collapsed and he then tore off the deceased’s pocket with the money purse in it 
and they all ran away. In his confession the second accused has committed himself 
up to the hilt as one of the robbers, who was armed with a revolver although he 
attributes the blame of the fatal shot to the first accused. 


Ex. P-s has been challenged as inadmissible in evidence by Mr. Venkata- 
raman for the appellants on the ground that the Magistrate recording it did not give 
the second accused a specific warning that it was not intended to make him an 
approver as required by rule 85 of the Criminal Rules of Practice. Rule 85 lays 
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down that no magistrate shall record any statement or confession made by an 
accused under section 164, Criminal Procedure Code, until he has explained to the 
accused that he is under no obligation to answer any question at all and has warned 
the accused that it is not intended to make him an approver and that anything 
he says may be E him. This rule then sets out certain questions which 

istrates may usefully put. The Magistrate put the following questions to the 
second accused : 


«Did the police offer inducements to you that you would be released if you make a statement 
before Magistrate in court? 


Have you understood that the statement you give will be used against you P” 


We think that it is a substantial compliance with the requirements of rule 85 
although the word “approver ? was rot actuall imported into the question. 
Our attention has been wn to a recent bench decision Madithathi Venkatareddi; 
In rel, a case where there were several accused, two of whom made confessions 
which they retracted. There were 8 accused origmally charge-sheeted. The 
learned Bench held that the omission by the Magistrate to warn the two accused, 
who made confessions that it was not intended to take them as approvers was fatal 
to the admissibility of the confession. The learned Bench relied on Govinda Subba- 
ramayya v. Emperor?, a decision by a single Judge and an unreported Bench decision 
in R. T. No. 55 of 1947 for the position that such an omission was fatal to the 
admissibility of a confession. We cannot regard that decision as laying down any 
hard and fast rule that in all cases, where there o e a l a oT 
rule 85 in giving the warning required there, a cónfession is rendered inadmissible. 
This specific point was considered in In re Kamsala Munsyya?, by Mockett and Horwill, 
JJ., who observed that the object of putting the question set cut in rule 85 was 
merely to enable the Magistrate to make sure that the statement was a vcluntary 
one, and that the confession cannot be rejected merely because a formal question 
was not asked. Rule 85 merely embodies some Government orders directing | 

istrates to observe certain formalities to ensure that so far as possible con- 
fessions recorded from accused persons are voluntarily made and to minimise the 
possibility of their rejection in evidence under section 164, Criminal Procedure 
Code. The statutory requirements of section 164, Criminal Proecdure Code, are 
that a Magistrate shall before recording any confession explain to the poea emai 
it that he is not bound to make a confession and that if he does so, it may be 
as evidence against him. In Karunthambi alias Subramania Goundar, In re‘, Govirda 
Menon, J., and one of us (Krishnaswami Nayudu, J.) held that a transgression of 
rule 85 of the Criminal Rules of Practice in that the confession was not recorded 
during Court hours does not amount to a defect of substance but otly of form 
which cannot invalidate the confession. In this case the requirements of sec- 
tion 164, Criminal Procedure Code, have been complied with and though there has 
been a technical non-compliance with rule 85 of the Criminal Rules of Practice, 
we are quite satisfied that the second accused’s confession was voluntarily made 
to the Misistrate and that he could have been under no misapprehension at the 
time he made it that he would be released or taken as an approver. 


However quite apart from the confession, there is ample and overwhelming 
evidence against both the appellants that they way-laid this bandy, each carrying 
a loaded revolver. The learned Sessions Judge found it was the first accused who 
shot the deceased in the head with the black revolver (M.O. 5). Mr, Venkata- 
raman has urged that there is reasonable doubt as to who fired this shot in view of 
the shot being directed downwards from the temple, the bullet having buried 
itself in the neck. We think it extremely improbable that this bullet could have 
been fired from a revolver by a màn some distance away unless the deceased was 
in crouching posture. There are no grounds for rejecting the evidence of the 
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witnesses that the first accused and the deceased were engaged in a struggle at the 
time the shot was fired. We are satisfied that accused 1 on being conscious that a 
bus with head lights was approaching wanted to shake off Subramania Mudali 
who had caught hold of him and in the course of the struggle the deceased may 
have been forced into a bent position at which the bullet fired by the first accused 
entered his temple at the argle it did. We are in complete agreement with the 
finding of the learned Judge supported by the unanimous opinion of the assessors 
ee i fired this fatal shot and is guilty under section 302, Indian Pena 

€: 

The casc of the secord appellart whom all the assessors were of opinion was 
not guilty, but who has been convicted under section 302, Indian Penal Code, read 


' ` with section 34, Indian Penal Code, requires different consideration. Mr. Verkata- 


o ‘Taman has urged that the second accused had no common intention of killing the 
, deceased and cannot be convicted of murder. Under section 34, Indian Penal Code, 
when a criminal act is done by several persons in furtherance of the common 
intention of all, each of such persons is liable for that act in the same manner 
as if it were done by him alone. It has been conclusively established that accused 
1 and 2 had the common intention of robbing the deceased, each armed with a 
loaded revolver. By their taking loaded revolvers with them, they clearly had.a 
common mtention to use these revolvers if n to effect robbery and, if 
necessary by killing Subramania Mudali if he should offer resistance. In this 
case there can be no doubt that if Subramania Mudali meekly put up his 
hands and surrendered the money he had in the bandy, he would have escaped 
with his life, instead of which he courageously resisted these armed bandits, one of 
whom, accused 1, shot him fatally in the head. In Barendrakumar Ghosh v. Emperor} 
the Privy Council considered the case in which tiree men of whom the appellant 
was one entered a Post office. Shots were fired at the Postmaster, who was hit 
in two places and died. The trial Judge directed the jury that if they were satisfied 
that the Postmaster was killed in erance of the common intention of all the 
three men, then the prisoner was guilty of murder, whether he fired the fatal shot 
or not. Their Lordships of the Privy Council held this direction was correct. 
When more than one highway robber is armed with a revolver, they obviously 
cannot be permitted to escape liability for murder on the ground that the prose- 
cution has failed to show conclusively which robber the fatal shot. Nor 
can an armed bandit plead, when a person at whom he levels a revolver offers 
resistance, that he did not intend to shoot to kill or that the revolver accidentally 
went off in the course of a scuffle. A common intention to use loaded revolver 
‘for the purpose of killing if necessary has to be presumed against bandits, and 
me ea robbers, who are armed with these weapons and if a man is killed, the 
robbers so armed and acting in concert are all clearly guilty of murder under 
section 302 read with section 34, Indian Penal Code, though each may not have 
actually fired a fatal shot. 

We are satisfied that the second accused has been tee convicted by the 
learned Sessions Judge under section 302, Indian Penal Code, read with section 34, 
Indian Penal Code.. An eloquent plea has been made on behalf of the first accused 
on the score of his youth. c are wholly unable to find any extenuating circum- 
stances. The evidence shows that he and the second accused deliberately com- 
menced a career of highway robbery armed with loaded revolvers.. We cannot 
regard what appears to have been inexperienced and blundering first attempt as 
an extenuating circumstance culminating as it did in the murder of a plucky and 
courageous man. We confirm the'sentence of death passed on the first accused 
whil. confirming his conviction for murder. As regards the second accused we 
think that as he did not fire the fatal shot he may be awarded the lesser penalty 
„and sentence him to transportation for life. y 

We should like before concluding to make one or two observations. The 
learned Sessions Judge rather extraordinarily, split up this case committed under 
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sections 302, 307 and 392 and tried only the case of murder against accused 1 to 4 
leaving the charge of robbery, to be dealt with at a separate trial. We are wholly 
unable to follow why he adopted this course as obviously robbery, which culminates 
in murder, should be dealt with at one and the same trial. In Birendrakumar Ghosh 
v. Emperor’, charges under sections 302 and 394, Indian Penal Code were tried 
together. Weare unable to follow what the learned Sessions Judge meart by saying 
that the case was split up as a matter of convenience. Accused persons cannot be 
tried æ second time on precisely the same evidence, once for murder and then 
again for robbery. Rule 156 of the Criminal Rules of Practice may be respon- 
sible for the learned Sessions Judge’s decision. This rule merely states that it is - 
inconvenient to try oflerces such as murder and theft at the same trial, and that 


in such cases Scssions Judges would exercise sound discretion in holding separate‘ p 


trials and following the procedure in section 240, Criminal Procedure Code. ' This is 
-not a case coed by this rule and the accused should obviously have been tried 
both for murder and robbery at one and the same trial. We are also satisfied in 
agreement with the learned Sessions Judge that only the two appellants carried 
revolvers though P.W. 2 whose evidence was confused in what was for him a most 
alarming and confured experience, said, that all the robbers were armed with 
revolvers. 


K.S. — Conviction and sentences confirmed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. Justice Maok AND Mp. Justice SOMASUNDARAM. 


Muddamma Malla Reddi and others .. Appellants.* 
Criminal trial—Investigation—Duty of police officer investigating. 
The investigating police are primarily the guardians of the liberty of the innocent persons. A 


heavy responmbuity devolves on them of secing that innocent persons are not charged on irresponsible 
and false umplicanon. The object of such false implication is most unfoi tunately to wreak vengeance 


on enemies by prostituting the machinery of criminal] Jaw to thisend. The acceptance of such com- 
plaints at their face value, supported tho they be by the evidence of one or two lated om: ibus 
cye-withesses, merely puts a premium on er implication in such cases. There is a duty cast on 
the investigating police to scrutinize, a first complaint in which a number of persons are implicated 
-with rigorous care and io refrain from building up a casc on its basis unless satisfied of jta truth. 

Appeal against the order of the Court of Sessions, Cuddappah division, in 
€. C. No. 16 of 1950. He 


V. L. Ethtraj, V. Rajagopalachari and R. V. Raghavan for Appellants. 
The Public Prosecutor (V. T. Rangaswamt Atyangar) on behalf of the State. 
The Judgment of the Court was delivered by 


Mack, 7.—The nine appellants, who were A. 1 to A. g have been found guilty 
under section 148, Indian Penal Code, of way-laying one Chinna Subbi Reddi, 
Village Magistrate of Peddapasupala village at about 4-30 P.M. on 3rd Novem- 
ber, 1949, while he was returning on a cycle to his village from Jammalamadugu 
and beating him with sticks and a hatchet with the result that he died in hospital 
the next day. Appellants ro, 11, 12 were acquitted. Accused 2, who was found 
guilty of striking him on his head with a hatchet, has been sentenced under sec- 
tion 302, Indian Penal Gode, to iene edd este for life. Accused 1 and 3 to g have, 
been sentenced under section 326, Indian Penal Code, read with section Indian 
Penal Code, to 5 years’ rigorous imprisonment. Weareunabletofollow why charges 
were framed in the alternative under section 34, Indian Penal Code, while a sepa- 
rate charge was framed under section 302, Indian Penal Code, read with sec- 
tion 34, Indian Penal Code, ‘against accused 1 to 10 and 12 and an alternative 
charge under section go2 read with section 149, Indian Penal Code against, all 
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the accused. The common object of the assailants was found by the learned 
Sessions Judge to be not to kill Chinna Subbi Reddi but only to cause injuries to 
him. ving convicted the appellants under section 148, Indian Penal Code,’ 
the correct section to be applied was section 149, Indian Penal Code and not section 
34, Indian Penal Code. : : 


The prosecution evidence discloses many unsatisfactory features 


+ ' k 4 * + 


[After discussing the entire evidence His Lordships concluded]. 
The view we have no hestitation in taking about this case is that Chinna 
Subbi Reddi was attacked whıle he was riding his cycle back to his village by 
persons in ambush in cholam crops or behind bushes, who were expecting hım 
to return and that they stoned him and that not knowing who his assailants were, 
though it is posible he may have identified one or two of them, he was not in a 
position to make any statement to P. W. 2 woom he first met after receiving his 
injuries, or it may be that P. W. 2 has withheld in his evidence what this Vilage 
Magistrate first told him. It may be that the attack on the Village Magistrate 
was organised and instigated by the family of Eswara Reddi but it would appear 
from the evidence that the Village Magistrate also had other enemies in the locality. 
We can only conclude this case with an expression of our surprise that it was ever 
charged by the Police in the first instance, that it was ever committed by a 
Magistrate to Sessions and last but not least that it should have ended on this 
evidence in a conviction in a Sessions trial. The assessors in the case, who all 
held the accused not guilty of any charges appear to be the only persons through 
whose hands this case passed, who appreciated and saw through the wholly unsatis- 
factory nature of this prosecution. The Investigating Police are primarily the 
guardians of the liberty of innocent persons. A heavy responsibility devolves on 
them of seeing that innocent persons are not c on irresponsible and false 
implication such as that Sea in this case. The object of such false implication 
is most unfortunately to wreak vengeance on enemies by prostituting the machinery 
of the criminal law to this end. Even if a case results in an ultimate acquittal, 
this object is achieved as in the present case with accused 11 most certainly being 
falsely implicated with his revolver and having to endure a trial on a murder charge 
.up to Sessions and also a period of imprisonment. The acceptance of such com- 
plaints at their face value, supported though they be by the evidence ofoneor two 
belated omnibus eye-witnesses, merely puts a premium on further false impli- 
cation in such cases. There is, we consider, a duty cast on the mvestigating police 
to scrutinise a first complaint in which number of persons ate implicated with 
rigorous care and to refrain from building up a case on its basis unless satisfied ofits 
truth. In this case there was intrinsic evidence in the nature of the injuries them- 
selves so wholly incompatible with Chinna Subbi Reddi’s statement that they were 
caused by a hatchet wielded by accused 2, which alone could have justified a com- 
plete rejection of Ex. P-4 and making no prosecution of its basis. It may be that: 
Saat 12 came into the case later as a result of some independent investigation 
but we should be very surprised if any such independent enquiries corroborated 
Chinna Subbi Reddi’s account of the attack upon him either in Ex. P-4 or P-6. 
With these observations we have no hesitation in allowing this appeal, quashing the 
convictions and sentence and directing the appellants to forthwith released from. 

jail. 
V.S. Appeal allowed. Conviction and 
sentence quashed , 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice PANOHAPAGESA SASTRI. 
T. G. Gopal Pillai . .. Petitioner™ 


D. ' 
Viswanatha Iyer and another .. Respondents. 
Court-fee—Siat for possession and redemption in the alternatine—Amount alone in dispute im appeal—Ad 
valorem scale of court-fes. $ 
In suits for redemption if the nght to redeem is not the subject-matter of dispute in appeal but 
only the amount which is being disputed in appeal, then the court-fee will have to be paid on the , 
-ad calorem scale. ; i 


Where in a suit m pemn with an alternative prayer for redemption the substantial matter in 
appeal was cnly with reference to the amount and there was no dispute as to the right of redemption. 


Hald : the court-fee peyable will be the ad valorem scale on the amount disputed. 


Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the District Court, Trichinopoly, dated roth 
October, 1950, ın Check Slip in A. S. No. 324 of 1950. 


N. R. Govindachari for Petitioner. 


The Goveinment Pleader (P. Satyanarayana Raju) and A. V. Narajana swami 
Aiyar for Respondents. 


The Court delivered the follcwing 


JupomentT.—Mr. N. R. Govindachari, learned advocate for the petitioner, 
argues that the court-ite paid is sufficient and the lower appellate Court was not 
justified in calling upon his client to pay extra court-fee. The suit by the plaintiff, 
the appellant in the Jower appellate Court, was for possession and there was an 
alternative prayer for redemption of a mortgage. The lower Court passed a decree 
that he was entitled to possession, but, that he was bound to redeem a pre-existing 
‘mortgage on the property and found that ‘the amount payable was somewhere about 
Rs. 18,000. The decree therefore was conditional on his payment of Rs. 18,000 
and odd. It is against this that this appeal was filed. He paid court-fee on the 
basis of a suit for possession valuing the properties at Rs. 3,900 and with regard 
to the alternative prayer for right of redemption he valued at 1/3 of the principal 
amount due which, came to about Rs. 1,600. He paid court-fee on the higher 

. The lower appellate Court however took the view that he should pay court- 
fee on Rs. 18,000, the payment of which was the condition for his obtaining pos- 
"session. . 

Reliance was placed upon the decision in Sekharan v. Eacharan'. I find, however, 
that that very judgment at page 128 says that even in the case of an appeal, in suits 
for redemption if the right to redeem is not the subject-matter of dispute in appeal 
‘but only the amount which is being disputed in appeal, then court-fee will have 
to be paid on the ad valorem scale. That follows the decision in Reference under 
‘Court-Feas Act, 1870%. In this case if the appeal is looked at merely as an appeal 
against a decree for possession conditional on the ‘payment cf Rs. 18,000 and the 
appealisto get rid of the liability for the payment of Rs. 18,000, then according 
-to the decision in In 1e Porkodt Acht®, court-fee Will have to be paid on the 
ad valorem scale with reference to the amount which is being disputed. But even 
-on the footing that this matter arises in respect of a suit for redemption, as the 
tight to redeem is being asserted by the plaintiff and is not being disputed by the 
defendant, and the subject-matter of the appeal isonly with reference to the amount 
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even according to the décision in Sekharan v. Eacharan}, it would follow that court- 
fee will be payable on the ad valorem scale on the amount disputed. From every 
point of view the order of the lower appellate Court is right. 


The petition is dismissed with the costs of the Government. 
V.S. — Petition dismissed 
[THE SUPREME OOURT OF INDIA.] 
[Civil Appellate Jurisdiction.] 


PRESENT :—H. J. 1 c8, MEHRCHAND N. 


The Qommisioner of Income-tax, Bombay .. Appellant* 


The Finlay Mills, Limited .. Respondent. 


Act (XI of 1922)—Section 10 (2) (10)— Expenditure incurred by a in registering itt: 
trade marks for the frit time—Capital py ALAM le A iii 

The expenditure incurred by a textile mills company in registering for the first time its trade- 
marks which were not in use prior to the asth February, 1937, is revenue expenditure and an allow— 
able deduction under section 10 (2) (xv) of the Income-tax Act. The registration of the trade mark 
is neither such an asset nor an advantage so as to make the payment for its registration a capital expen- 
diture, The fact that the trade mark after registration could be separately assigned, and not as part. 
of the goodwill of the business only, does not also make the expenditure for registration a capital 
expenditure, That is only an additional and incidental facility given to the owner of the trade merk. 
It adds nothing to the trade mark itself 


Commissioner y Income-tax, Bembay v. Ths Century Spinning and Weaving and Manufacturing Co. 
Ltd., (1947) 15 I.T.R. 105, approved. 
Decision of the Bombay High Court reported in 1949 I.T.R. 595, affirmed. 


On Appeal from the Judgment and decree dated the 25th March, 1949, of 
the High Court of Judicature at Bombay (Chagla, C.J., and Tendolkar, J.) in- 


Income-tax Reference No. 31 of 1948.1 
M. C. Sstaload, Attorney-General for India (G. N. Joshi, Advocate with him), 
for Appellant. i - 
| R. J. Kolah, Advocate for Respondent. 


The Judgment of the Gourt was delivered by i 

Kania, C. J.—This is an appeal from a Judgment of the High Court at 
Bombay and it arises out of the opinion expressed by the High Court in respect of a 
‘question submitted to it by the Income-tax Tribunal. The material facts are these. 
The respondent is a ile mills company carrying on business of manufacturing 
and selling textile goods. For the assessment 1943-44. and 1944-45, covering” 
the accounting period ending with the calendar years, 1941, 1942 1948, the 
respondent claimed the expenditure incurred by it in ee cae: for the first time 
its trade marks which were not in use prior to the 25th February, 1937, as revenue 
expenditure and an allowable deduction out of its income for the said periods,. 
under section 10 (2) ou of the Indian Income-tax Act. Following the decision. 
of the Bombay High Court ‘in the Commissioner of Income-iax, Bombay v. Ths Century- 
Spinning and Weaving and Mamyfacturing Co.,.Ltd.*, the Tribunal allowed the claim. 
of the assessee. At the desire¢of thea t, the Tribunal submitted the following: 
question for the opinion of: the High Court : 

“Whether, on the facts of the expenditure incurred assessee Com in register- 
ing for the first time its trade castes Rie ce not oe a rn February, roan: is ee 
expenditure and an allowable deduction imder section 10 (2) (xv) of the Indian Income-tax Act ?” 

© The High Court, following ‘its previous decision and finding that the fact of” 
the trade marks having come into use after the 25th of February, 1937, made no- 
A ŘħħŮĖÁ 
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difference in the result, answered the question in the affirmative!. The Gom- 
missioner of Income-tax, Bombay has come on appeal to us. 


- It was argued on behalf of the appellant that the question whether a certain 
disbursement was of a capital or revenue nature, has to be decided according to 
the principle laid down in British Insulated and Helsby Cables, Lid. v. Atherton*, In 
that case the company which carried on the business of manufacturers of insulated 
cables established a pension fund for its clerical and technical salaried staff. The 
fund was constituted by a trust deed which provided that members should contribute 
a percentage of their salaries to the fund and that the company should contribute an 
amount equal to half the contributions of the members, and further that the company 
should contribute a sum of £31,784to form thenucleus of the fund and to provide the 
amount necessary in order that past years of service of the then existing staff should 
rank for pension, That sum was arrived at by an actuarial calcywlation on the 
basis that the sum would ultimately be exhausted when the object for which it was 
paid was attained. The House of Lords held that this payment was in the natyre of 
capital expenditure and was therefore not an admissible deduction. Although in 
the opinions expressed by the different members of the House of Lords the line of 
approach is not completely the same, the principle stated by Lord Cave in his 
speech has been accepted as a safe test to distinguish capital expenditure from 
revenue expenditure. It was recognised that a sum of money expended, not of 
necessity and with a view to a direct and immediate benefit to the trade, but volun- 
tarily and on the grounds of commercial expediency, and in order indirectly to 
facilitate the carrying on of business, may yet be expended wholly and exclusively 
for the purposes of the trade. The Lord Chancellor observed that the question 
appeared to be a question of fact which was proper to be decided by the Commis- 
sioners upon the evidence brought before them in each case. The test that capital 
expenditure is a thing that is going to be spent once and for all and income expendi- 
ture is a thing that is going to recur every year was considered an useful element 
in arriving at the decision but was not certainly the decisive fact. The Lord 
Chancellor observed as -follows : _ 

“ But when an expenditure is made, not only once and for all, but with a view to bringing into 
existence an atiet or an advantage for the enduring benefit of a trade, I think that there is very good 
reason for treating such an expenditure as properly attributable not to revenue but to capital.” 


In order to appreciate the true position here correctly it is next necessary to 
notice the relevant provisions of the Indian Trade Marks Act, 1940. It may be 
noted that before this Act there was no Trade Marks Act in India but it was recog- 
nised that an action lay for infringement of a trade mark independently of an action. 
for the passing-off goods. The Act opens with the preamble 

ee whercas it is expedient to provide for the registration and more effective protection of 
trade, ....."” 


Section 2 (1) of the Act defines a trade mark as : 


“ meaning a mark used or proposed to be used in relation to goods for the purpose of indicating 
or £0 as to indicate a connection in the course of trade between the goods and some person having the 
right to use the mark, whether with or without any indication of the identity of that persun.” i 


Section 14 permits the proprietor of a trade mark to have the trade mark registered. 
The Attorney-General, on behalf of the appellant, relied on sections 20, 21, 28 and 
29 in support of his contention. He argued that before the Trade Marks Act, 
although the proprietor of a trade mark could maintain an action for infringement 
of his trade mark and the cause of action in such’a case was quite different from the 
cause of action in an action for passing-off goods, by the Trade Marks Act the 
right of the owner of the trade mark is increased by section 21, and it is made 
assignable independently of the goodwill under sections 28 and 29 of the Frade 
Marks Act. - The question thus resolves itself into whether by reason of these two 
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incidents the case falls within the principle laid down by Lord Chancellor Cave, 
as mentioned above. Bo 


In our opinion, the contention urged on behalf of the appellant must fail. It 
is not contended that by the Trade Marks Act a new asset has come into existence. 
It was contended that an advantage of an enduring nature had come into existence. 
It was argued that just as machinery may attain a higher value by an implementa- 
tion causing greater productive capacity, in the present case the trade mark which 
existed before the Trade Marks Act acquired an advantage of an enduring nature 
by reason of the Trade Marks Act and the fees paid for registration thereunder 
were in the nature of capital expenditure. In our opinion, this analogy is fallacious. 
The machinery which acquires a greater productive capacity by reason of its im- 
provement by the inclusion of some new invention naturally becomes a new and 
altered asset by that process. So long as the machinery lasts, the improvement 
continues to the advantage of the owner of the machinery. The replacement of a 
dilapidated roof by a more substantial roof stands on the same footing. The result 
however of the Trade Marks Act is only two-fold. By registration, the owner is 
absolved from the obligation to prove his ownership of the trade mark. It is treated 
as prima facts proved on production of the registration certificate. It thus merely 
saves him the trouble of leading evidence, in the event of a suit, in a Court of law, 
to prove his title to the trade mark. It has been said that registration is in the 
nature of collateral security furnishing the trader with a cheaper and more direct 
remedy against infringers. Cancel the registration and he has still his right en- 
forceable at Common Law to restrain the piracy of his trade mark. In our opinion, 
this is neither such an asset nor an advantage so as to make payment for its regis- 
tration a capital expenditure. In this connection it may be useful to notice that 
expenditure incurred by a company in defending title to property is not considered 
expense of a capital nature. In Southern (H. M. Inspector of Taxes) v. Borax Consoli- 
dated, Limited}, it is there stated that where a sum of money is laid out for the acqui- 
sition or the improvement of a fixed capital asset it is attributable to capital, but if 
no alteration is made in the fixed capital asset by the payment, then it is properly 
attributable to revenue, being in substance a matter of maintenance, the main- 
tenance of the capital structure or the capital asset of the company. In our opinion, 
the advantage derived by the owner of the trade’ mark by registration falls within 
this class of expenditure. The fact that a trade mark after registration could be 
separately assigned, and not as a part of the goodwill of the business onlv, does 
not also make the expenditure for registration a capital expenditure. That is 
only an additional and incidental facility given to the owner of the trade mark. 
- It adds nothing to the trade mark itself. 


In the judgment of the High Court some emphasis is laid on the fact that by 
reason of registration the duration of the trade mark is only for seven years, and it 
does not thus possess that permanency which is ordinarily required of.an expendi- 
ture to make it a capital expenditure and in order to prove the existence of a bene- 
fit of an enduring character. The learned Attorney-General contended that the 
view that the benefit of registration lasted for seven years, i.¢., for a limited period, 
prevented the expenses of registration being treated as capital expenditure is un- 
sound and for that contention he relied on Henriksen (Inspector of Taxes) v. Grafton 
Hotel, Lid.*. In that case, tenants of licensing premises by agreement with the 
landlord paid by instalment the monopoly value fixed by the licensing justices when 
granting the licence under section 14 of the Licensing (Consolidation) Act; toro. 
‘These were sought to be deducted as revenue expenditure but were disallowed by 
the Court. Lord Greene, M.R., first considered that the payment fell into the same 
Class as the payment of a premium on the grant of a lease or the expenditure on 
improvements to the proverty which justices may require to be made as a condition 
of granting a licence. Having reached that conclusion he rejected the argument 
e researc ce a ee eee ae 
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that the payment not being made in one lump sum but by instalments made a 
difference in the character of the payment. He observed as follows : 

““ Whenever a licence is granted for a term, the payment is made as an a purchase of a monopoly 
for that term. When a licence H pranted for a subsequent term, the monopoly value must be paid in 
respect of that term and s0 on. e payments are recurrent if the licence is renewed, they are not 
poner ical sọ as to give them the quality of payments which ought to be debited to revenue account. 

e thing that is paid for is of a t quality although its permanence, being conditioned by 
the length of the term, is shiortlived: A payment of this characte: appears to me to into the same 
Class as the payment of a premium on the grant of a lease, which is admittedly not deductible.” 
The Attorney-General relied on these observations to point out that the permanence 
of the advantage was thus not dependant on the number of years for which it was to 
enure for the benefit of the proprietor of the trade mark. In our opinion these obser- 
vations have to be read in the context in which they have been made. The learned 
Master of the Rolls was discussing only the question of payment being made by 
instalments as not making any difference in the nature of the expenditure. It was 
first held by him that the payment in question was ofa capital nature and of the same 
character as premium paid on the grant of a lease and was therefore necessarily 
ofa capital nature. Having come to that conclusion he cnly rejected the conténtion 
that because the premium was paid in more instalments than one it lost its character 
Of a capital expenditure. In our opinion, this is an entirely different thing from 
stating that the fact of the advantage being for a limited time altered the character 
of the payment in any way. As observed by Viscount Cave, L.C., the question. 
4s always one of fact depending on the circumstances of each case individually. 


In our opinion, the decision of the High Court reported in The Commissioner of 
Incoms-tax, Bombay v. The Century Spinning and Weaving and Manufacturing Co., Lid.}, 
is correct and in the present case also the contention of the appellant must fail. 
‘The appeal therefore fails and is dismissed with costs. 


Agent for Appellant: P. A. Mehta. 
Agent for Respondent: R. A. Govind. 
G.R./V.S. —— Appeal dismissed. 
[THE SUPREME COURT OF INDIA.] 
[Criminal Appellate Jurisdiction.] 


y Present :—H. J. Kanu, Chief Justice, MEHR CHAND MaHaAjAN AND N. CHAN- 
DRASEKHARA AIYAR, JJ. 


Bhim Sen for R. S. Malik Mathra Dass (detenu) and others .. Appellant.* 
0. 
The State of Punjab .. Respondent. 


Preventins Detertion Act (IV of 1950), sections 3 and 5—Grounds of detention—Past actirtites—Rels 


Amending Avi of 1951—Piorince of in regara lo the subjective di cision of the author!) making the crdcr af 
delention—If kied. 


Instances of past activities are relevant to be considered in giving rise to the subjective mental 
conviction of the authority making the order of detention that the persons sought to be detained were 
likely to indulge in objectionable activities. The reference to such activities in the grounds supplied 
to the detenu are quite relevant and the question whether they are sufficient or not is not for the deci- 
sion of the Court. The Legislature has made only the subjective satisfaction of the authority making 
the order essential for passing the order. The satisfaction fof making the initial order is and has 
always been under the Preventive Detention Act, that of the authority making the order. Because 
the ending Act of 1051 establishes a supervisory authority, thet discretion and subjective test is 
not taken away and by the establishment of the Advisory Board, the Gourt is not given the jurisdiction 
to decide whether the subjective decision of the authority making the order was right or not. 


On appeal from the Judgment and Order, dated the 20th August, 1951 of the 


High Court of Judicature for the State of Punjab (I), Simla (Bhandari and Soni, JJ-) 
in Criminal Writ Cases Nos. 46, 49, 50 and 48 and 47 of 1951. 





1. (1947) 15 IZT.R. 105. 
* Cr.A. Nos. 45 to 49 of 1931. 4th October, 1951. 


642 THE MADRAS LAW JOURNAL REPORTS. [1951 


Far Gopal Sethi, Senior Advocate. (R. L. Kohli and Ram Kumar, Advocates with 
him), for the appellants in Criminal Appeals Nos. 45 and 49 of 1951. 


N. C. Chatterjes, Senior Advocate ..(Hardayal Hardy and R. L. Kohls, Advocates 
with him), for the Appellants in Criminal Appeal No. 46 of 1951. 


R. L. Kohli, Advocate, for the Appellants in Criminal Appeal No. 47 of 1951. 
Hardayal Hardy, Advocate, for the Appellants in Criminal Appeal Na. 48 of 1951. 


S. M. Sikri, Advocate-General of Punjab (H. S. Doabia, Advocate, with him), 
for the Respondent in all the five appeals. 


M. C. Setalvad, Attorney-General for India (G. N. Josht, Advocate, with him) 
for Intervener, Union of India, in Criminal Appeal No. 45 of 1951. 


The Judgment of the Court was delivered by l 


Kania, C.J.—These are five companion appeals from the judgments of the 
High Court of East Punjab and the principal point argued before us is as to the lega- 
lity-of the detention of the appellants under the Preventive Detention Act on the 
ground that they are engaged in black marketing in cotton piecegoods. 


The Jullundur wholesale cloth syndicate was formed to work out the distribu- 

tion of cloth under the Government of Punjab Control (Cloth) Order passed under 
the Essential Supplies Act. Certain persons who held licences as wholesale dealers 
in cloth formed themselves into a corporation and all cloth controlled by the Gov- 
ernment was distributed in the district to the retail quota holders through them. ‘The 
Government allotted quotas to the retailers and orders were issued by the Govern- 
ment for giving each retailer certain bales under the distribution control. If some 
of the retail licence holders did not take delivery of the quotas allotted to them 
under the Notification of the 4th of October 1950 issued by the Government of 
India, Department of Industries and Supplies, it was, inter alia, provided that the 
wholesale syndicate may give the bales not so lifted to another retail dealer. It may 
be noted that all along the price for the cloth to be sold wholesale and retail had 
been fixed under Government orders, The Syndicate was suspected to be dealmg 
in black market and had been warned against its activities by the District Magistrate 
of Jullundur several times. On the 7th of June 1951, an order was issued by 
the District Organiser, Civil Supplies and Rationing, Jullundur, to the managing 
agents of the wholesale cloth corporation, Jullundur City, intimating that they 
were strictly forbidden to dispose of any unlifted stock i unexpired 
terms without his prior permission in writing. They were er directed that 
thenceforth no such stock would be allowed to be sold to an individual 
retailer, but permission would be granted to sell the same to Associations of 
retailers only. It was stated that this letter was not in accordance with clause 5 of 
the Notification of the Government of India dated the 4th October, 1950, which 
authorized the wholesale syndicate to be at liberty to sell unlifted cloth to any other 
retailer or an association of retail dealers of the same district. It may be further 
noted that the Cotton Cloth Control Order was in operation even prior to 1950. For 
some time control on the distribution of cloth was lifted but the price remained 
under the control of the Government. During that time it has been alleged that 
the appellants and several others sold cloth at rates higher than those fixed by the 
Government. Even when the distribution and price were both contolled, the 
manufacturing mills were allowed to sell at prices fixed by the Government a cer- 
tain percentage of cloth which was not taken by the Government under its control. 
This was described as free sale cloth and it was alleged that the appellants and 
several others were doing black marketing in this free sale cloth. 


By an order passed by the District Magistrate on 19th June, 1951, he directed 
that the appellants be detained under section 3 (2) of the Preventive Detention Act 
to prevent them from acting in a manner prejudicial to the maintenance of supplies 
of cloth, essential to the community. On the 2nd July, 1951, the District Mgistrate, 
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Juljundur, directed that the appellants be committed to District Jail, Jullundur, from 

the and July until the rst October, 1951. The appellants were detained accordingly. 
The grounds for their detention were given to them on the morning of the 6th July. 
The grounds set out the activities of the appellants as managing agents or pariners 
in different firms or employees of the said firms or corporations. It was stated that 
they had been disposing of most of the stocks of cloth received for the Jullundur 
District in the black market at exorbitant rates from June, 1949 to October, 1950, 
during the period when control on distribution was removed and that even after the 
reimposition of that control in October, 1950, they disposed of cloth which has been 
frozen under the directions of Director of Čivil Supplies in the short interval bet- 
ween the passing of the order and its service on them. The second ground was in 
respect of their individual activities as members of the firm in which they were 
partners in disposing of stocks of cloth in black market at rates higher than the con- 
trolled ones, to various dealers, through agents. The particulars were specified in 
Appendix’ A’. They refer to the free sale cloth. In the third ground it was alleged 
that by illegal means they deprived the rightful claimants of the various stocks of 
cloth with a view to pass the same into black market at exorbitant rates. We do 
not bare it necessary to go into greater details of these grounds or refer to the other 
groun 


On the gth of July, 1951, petitions under Article 226 of the Constitution of India 
were filed in the East Punjab High Court asking for writs of habeas corpus against the 
State on the ground that the detention of the appellants under the Preventive Deten- 
tion Act was illegal. The District Magistrate filed his affidavit in reply challenging 
the allegation of mala fides and setting out in some detail instances of the activi- 
ties of the appellants and contended that on the reports received by him he was 
satisfied that the detention of the appellants was necessary. Early in August, 1951, the 
‘executive authorities cancelled the licence of the appellants as cloth dealers. The 
High Court dismissed the petitions and the petitioners have come on appeal to us. 


Section 3 of the Preventive Detention Act, 1950, provides that the Central 
Government or the State Government may, if satisfied with respect to any person 
that with a view to preventing him from acting in any manner prejudicial to the 
maintenance of supplies and services essential to the ccmmunity it is necessary 50 
to do, make an order directing that such person be detained. The power to act in 
accordance with the terms of this provision was given by section 3 (2) to a District 
Magistrate. Such Magistrate however was required to make a report to the State 
Government to which he was subordinate about the order and also to send the 
grounds on which the order had been made and such other particulars, as, in his 
opinion, had a bearing on the necessity of the order. 


It is not disputed that an order under section 3 (2) of the Preventive Detention 
Act to prevent black marketing can be passed by the District Magistrate. On behalf 
of the appellants it is contended that in the grounds for their detention reference is 
made to their activities prior to June, 1951, only. This cannot be considered 
objectionable because having regard to those activities it is alleged that the satisfac- 
tion required under the section had arisen. It was next argued that such loophole 
as existed in the total control of distribution and sale and price of pie in the 
district was sealed by the order of the District Organiser dated the 7th June, 1951. 
By virtue of that order the syndicate or corporation could not sell any cloth without 
an express order in writing from the District Organiser, and therefore there could 
be no black marketing after that date by any of the appellants and the order was 
therefore unjustified. It was next contended that in any event now as their licences 
are cancelled they cannot deal in cloth and the order of detention now maintained 
agamst them is more in the nature of punishment than prevention. It was argued 
that orders under the Preventive Detention Act were for the purpose of preventing 
a person from acting in future in the objectionable way contemplated y the Act 
and it was beyond the scope of the Act to pass orders in respect of their alleged 
activities anterior to June, 1951. 
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In our opinion the High Court approached the matter quite correctly, Ins- 
tances of past activities are relevant to be considered in giving rise to tke subjective 
mental conviction of the District Magistrate that the appellants were likely to indulge 
in objectionable activities, The grounds which were given for the detention are 
relevant and the question whether they are sufficient or not is not for the decision 
ofthe Cotrt. The Legislature has made only the subjective satisfaction of the 
authority making the order essential for passing the order. The contention that 
because in the Amending Act of 1951 an Advisory Board is constituted, which can 
supervise and override the decision taken by the executive authority, and therefore 
the question whether the grounds are sufficient to give rise to the satisfaction has 
become a justiciable issue in Court, is clearly unsound. The satisfaction for making 
the initial order is and has always been under the Preventive Detention Act, that 
of the authority making the order. Because the Amending Act of 1951 establishes 
a Supervisory authority, that discretion and subjective test is not taken away and by 
the establishment of the Advisory Board, in our opinion, the Court is not given the 
jurisdiction to decide whether the subjective decision of the authority making the 
order was right or not. Proceeding on the footing, therefore, that the jurisdiction to 
decide whether the appellants should be detained under the Preventive Detentiorm 
Act on the grounds conveyed to the appellants is of the District Magistrate, in the 
present cases, two arguments were advanced on behalf of the appellants. It was 
strenuously urged that by reason of the order of the District Organiser of the 7th 
June, 1951, the only loophole which remained in the scheme of distribution and 
sale of cloth under control of the Government was sealed and it was impossible 
after that order to do any black marketing by any of the appellants. We are unable 
to accept this contention. In the first place, this order appears to be an adminis- 
trative order and is in the nature ofa warning. It is at variance with the provisions 
of clause 5 of the Order of the Central Government of the 4th October, 1950., More- 
over this order does not bring about the result claimed for it. A lot of cloth which 
the manufacturers are permitted to distribute through persons outside the Govern- 
ment agencies can still be secured and sold at exorbitant rates, i.e., at rates higher 
than those fixed by the Government. The second argument was that as the licences 
of the appellants are now cancelled they cannot deal in textile cloth at all and there- 
fore there can be no apprehension of their indulging in black-market activities. We 
are unable to accept this argument also because it is common knowledge that licences 
can be obtained in the name of nominees. Again while these people may not have 
their licences in Jullundur District they may have or may obtain licences in other 
districts. From the fact that their licences have been cancelled a month after the 
order of detention was passed we are unable to hold that it is impossible on that 
ground for the appellants to indulge in black market activities. In this connection 
an extract from the further affidavit of the District Magistrate of Jullundur dated 
Ist August, 1951, may be usefully noticed. e stated : 


“ There have been orders for the release of certain stocks of cloth in of other mills, "as 
free sale cloth after the oth June, 1951. Any quantity of cloth not paid for and lifted by the owners’ 
nominees will revert to the for free sale: vids letter No. CYC.-2/SLM, dated the grst May, 


1981, from the Textile Commissioner, Bombay, to all selected Mills in Bombay and Ahmedabad. 
This cloth can be purchased by any wholesale dealer of cloth of India, without any restriction. Not 
only this free sale cloth can be transported from one district to another without a permit : vids Memo. 
No. 28894-C.S. (C) 50/48791, dated gnd January, 1951, from the Joint Director, Civil Supplies 
and Under-Secretary to Government, Punjab to the District Organiser, Civil Supplies and Retioning, 
Ludhiana. Again free sale cloth is also procurable from individual firms who conspired: to make 
profit by black marketing. The only information which is stipplied by a purchaser of wholesale 
cloth to the District Magistrate is as to what quantity of such cloth has been imported into the district. 
According to the report of the District Organiser no such cloth was imported into Julhimdur by the 
corporation but there are reasons to believe that the Corporation had been making, their purchases 
in free sale cloth from the Mills and using those baler to make up the deficiency in the bales of quota 
cloth of superior quality which thev uted to dispose of in the black market in collusion with the Mills. 
Besides, the frm Rattan Chand Mathra Dass as would be evident fiom the attached lists sired bv 
the District Oreaniser had been dealing in free sale cloth and had also been importing cloth:as Reserve 
of Kangra and also Provincial Reserve. Most of this quota also found its way into the black market. 
Similarly the firm Madan Gopal Nand Lall and Company had been dealing in free sale cloth at # 
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large scale. It would be evident from the attached list. Shanti Sarup, the Secretary of the Cor- 
poration is believed to be a partner in the firm Hari Chand Bindra Ban and this firm also had been 
dealing in free sale cloth. The free sale cloth acquired by them used to be invariably sold in the black 
market as reported by District Organiser in his Memo. No. 6906/6734-M/CT/Do 7, aated Ist 
August, 1950, in reply to my Memo. No. Nil, dated goth July, 1951. ere is absolutely no bar jor 
the wholesale cloth corporation, Jullundur, to its ide Se gY cloth from the Mills or other whole- 
sale dealers nor there is any bar for the firms Rattan Mathra Dass and Madan Gopal Nand 


Lal and Company to the acquiring ot free sale cloth.” 

It was next argued on behalf of the appellants that the only order of detention 
made against them was the order of the and July and that did not refer to any sec- 
tion of the Preventive Detention Act and did not suggest that there was any satisfac- 
tion of the detaining authority. It was argued that no order of the 1gth of June was 
ever shown to any of the appellants or served on them and therefore their detention 
was illegal. It should be pointed out that these contentions are raised in the affida- 
vits not of the detained persons, but of their relations. Their affidavits do not show 
that they have any personal knowledge. The affidavits on this point are based only 
on their belief and information and the source of the informaticn is not even dis- 
closed. As against this, there is the affidavit of the District Magistrate which 
expressly states that the terms of the Order of the 19th of June were fully explained 
to cach of the detenus. The petitions for the writs of habeas corpus were filed within. 
a week after the service of the detention order and we do not think there is any 
reason to doubt the correctness of the statements of the District Magistrate. In our 
opinion this ground of attack on the order of detention has no substance and the 
detention cannot be held illegal on that ground. The judgment of the High 
Court was attacked on these grounds and as we are unable to accept any of these 
contentions the appeals must fail. 


One of the appellants is the secretary of one corporation and another is a 
salesman and clerk in one of the firms. On their bebalfit was urged that they could 
not indulge in black market actiyities. We are unable to accept this contention in 
view of what is stated in the affidavits of the District Magistrate. It is there pointed 
out that in addition to being a secretary or a clerk and in those capacities actively 
participating in the black market activities of their principals, they’ were themselves 
indulging in black market activities in cloth. If these and other facts in respect of 
the appellants are disputed the matter will be considered by the Advisory Board. 
arise of the truth of those statements however is not within the jurisdiction: 
of this Court to decide. As all the grounds urged against the judgment of the High 
Court fail, all the five appeals are dismissed. 

Agent for Appellants (in Criminal Appeals Nos. 45 to 49 of 1951): 
R. S. Narula. 

Agent for Respondent (in all the five Appeals) : P. A. Mehta. 

Agent for Intervener (in Criminal Appeal No. 45 of 1951) : P. A, Mehta. 

G.RJ/V.S. —__—. Appeals dismissed. 

(THE SUPREME OOURT OF INDIA.] 
(Civil Appellate Jurisdiction.) 


PRESENT :—H. J. Kanma, Chief Justice, M. PaTANJALI SASTRI, B. K. MuKHERJEA, 


S. R. Das and N. RASEKHARA ATIYAR, JJ. 

The State of Orissa .. Appellant* 
D. 

Madan Gopal Rungta and others i .. Respondents. 


Constitution of India (1950). Article 226-——Scope of the Courts powes under—Granting interrm relief 
Jor a limited period as the only and final relief in a petition for a writ of mandamus without deriding whether 
there was any infringement of any right—Legalityp—Order tf appealatle. 

The language of Article 226 of the Constitution of India shows that the issuing of writs or 
directions by the Court is founded onlyon its decision that aright ofthe aggrieved party under Part 


* Case Nos. 300 to 304 of 1951. ° a3th October, 1951. 
82 
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HI of the Constitution (Fundamental Rights) has been infringed. Therefore, the existence of the 
right is the foundation of the exercise of ition ofthe Court under this Article. Directions in 
the naturo of iaterim relief as the on/ final relief cannot be granted under Article 226 when the 
Court expremly states that it refrains from determining the rights of the ies oD which a writ of 
mandamus or directions of a like nature could be issued. An interim relief can be granted only in aid 
of and as ancillary to the main relief which may be available to the party on final determination of his 
rights in a suit or p ing. But when a Court declines to decide on the rights of the parties 
and expressly holds that they should be investigated more perly in a civil suit, it could not 
for the purpose o facilitating the institution of such suit issue directions in the nature of temporary 
unctiod only to circumvent the provisions of section 80, Civil Procedure Code. The language 
of Article 226 does not permit such an action and such a direction would not be within the scope of 
the Article. 
The fact that the operation of an order is limited toa short period would not prevent the 
order from being final and appealable. 


On Appeal under Article 132 (1) of the Constitution of India from the Judgment 
and Order dated the and August, 1951, of the High Court of Judicature, Orissa, 
Cuttack (Ray, C.J. and Narasimhan, J.) in Miscellaneous Judicial Cases Nos. 
126, 127, 128, 129 and 190 of 1951. 

M. C. Sstaload, Attorney-General for India (G. N. Joshi, Advocate, with him), 
for Appellant ir. all the five appeals. 


N. C. Chatterjes, Senior Advocate (H. J. Umrigar and A. N. Roy, Advocates, 
with him), for Respondent in Case No. 300 of 1951. 


Roshan Lal, Advocate for Respondents in Cases Nos. 301 and 304 of 1951. 


N.C. G jes, Senior Advocate (4. N. Roy, Advocate, with him), for 
Respondent in No. 302 of 1951. 


N. C. Chatterjee, Senior Advocate (A. N. Roy and a. vy. diana, Advocates, with 
him), for Respondent in Case No. 303 of 1951. 


The Judgment of the Court was delivered by 


Kania, C.F.—These are five companion appeals from the judgment of 
the High Court at Orissa, delivered on five petitions filed by the respondent 
in each of the appeals, to obtain from the Court a writ of mandamus and/or directions 
under Article 226 of the Constitution of India. 


Each of the respondents alleged that between 1941 and 1947 he had agreed 
to take from the Ruler of Keonjhar a mining lease and had entered into possession 
of the area. Some of the petitioners ais ee that they had spent money on the 
development of the mines and installed inery to work the same. It is however 
common ground that there was no registered lease in favour of any of the respondents 
before 1947. On the 14th December, 1947, the Ruler of Keonjhar entered into a 
merger agreement with the Dominion of India and as from the 1st January, 1948, the 
State was merged in the Dominion of India. After :igning the merger agreement 
the Ruler gave registered leases on the 27th December, 1947, to the respondents in 
these appeals. In pursuance of the exercise of the powers conferred on the Govern- 
ment of Orissa by section 4 of the Extra Provincial Jurisdiction Act, 1949, read 
with Notification No. 172/1B dated 23rd March, 1948, of the Government of India, 
the Government of Orissa issued a notification dated the 8th of June, 1949, declaring, 
inter alia, the said leases to be void and not binding on it. This annulment was made 
expressly on the ground that these commitments were not reasonable and bona fide. 
‘Thereafter, the respondents, along with others approached the Orissa Government 
to give them leases and the State Government gave them temporary permits to 
‘work the mines in November, 1949. On the July, 1951, however, they passed 
an order cancelling the temporary permits and directed the respondents to remove 
their assets appertaining to the respective mines within a fortnight. The respon- 
dents thereupon filed the petitions before the Orissa High Court praying for writs 
or directions in the nature of mandamus against the State of Orissa directing them 
to withdraw the notices dated the 8th of June and grd of July, 1951, and to forbear 
from acting upon or giving effect to the same. 
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The Court after ara NE contentions of the parties and rejecting the 
contention that the State of Orissa had cancelled the permits and were attempting 
to take possession as an Act of State, posed the question 

“ whether the law of annulment relied upon by’ the State was applicable to the mining leases 

ted to the petitioners, or in the alternative, whether the State had any right ın law to cancel the 
eae before the period mentioned therein.” 

Referring to the contention of the State founded on the acceptance by the respon- 
dents of the temporary permits and the estoppel arising therefrom Ray, G.J., in 
his judgment stated as follows: 

“ In determining the validity of this contention (relating to the temporary permit and estoppel 

arising therefrom) the circumstances under which these applications were made and the legal fan 
cations of such applications and the permissions granted under them will have to be conridesed. It is 
remote from our intention to express any opinion in this summary proceeding as to the rerective 
merits of the rival contentions. I am however satisfied that in the context of events and in the logic 
of circumstan-es attending thereto, there is a case to be tried.” 
He next considered the scope of the writ of mandamus and came to the conclusion 
that “at the moment ” the respondents had no alternative legal remedy, equally 
convenient, beneficial and effectual because the respondents could not file a suit 
till after the expiry of the iod of sixty days required for the purpose under 
section 80 of the Civil Procedure Code and he thought that unless protected by the 
Court in the meanwhile the respondents would undergo irreparable and irr: me diable 
loss of possession of the mining leases involving a huge waste of labcur, machinery 
and other resources of equipments of immense value hardly capable of being remedied 
by payments of money as compensation. The Bench therefore passed an order 
dated 2nd August, 1951, as follows: 

** We direct that till three months from to-day or one week after the institution of their ( dents) 
EEPE enor suit, Shaper des is earlier, the Government errs iden ten should r hea from 
dist eis : ue 
will ee E eee ques an t thereafter order 
They gave further directions as to hcw the mines were to be worked during the 
aforesaid period. Towards the end of the judgment it was stated ` 


“In the result, the petitions are allowed in part to the limited extent indicated above.” 


Narasimhan, J., agreed with the order set out in the judgment of the Chief Justice 
although his judgment shows the concurrence to be very halting. He stated that 
although be was reluctant to exercise the powers under Article 226 because the 
present respondents could file a suit but as in view of section 80 of the Civil Procedure 
Code there would be an unavoidable delay resulting in irreparable Icss to the 
respondents he agreed that the order should be passed as mentioned in the judgment 
of the Chief Justice. Towards the end of his judgment he stated as follows : 


“It should however be clearly emphasized that the observations contained in this judpment 
should not be taken as pre-judging question which may arise for the consicerstion of the Civil 
in the event of the petitioner fling a regular suit and seeking interim relief from thet Court 
by Way of temporary injunction, appointment of Receiver or otherwise. If such an applicetson 
is made, the questions as to whether the petitioners have a prima facie care for triel or whetrer ch a 
suit is maintainable or whether the balance of convenience requires that they should be permitted 
to remain in possession of the leasehold property till the termination of the sult and other allied matters 
should all be dealt with by the Court concerned without being influenced in any way by the obser- 
vations contained in this judgment. Those observations liave been made for the "imited purpose 
of granting temporary relief under Article 226 and are not intended to embarrass either party or the 
Court in future litigation.” 
It appears that thereafter an application was made to stay the cperaticn of 
this order to enable the Government of Orissa to appeal against the order of the 2nd 


of August. The same Judges on the 6th of August stayed the operation of the order 
for fifteen days and observed as follows: 


" The effect of the order (of ond August 1951) is that except giving them (responderts In theso 
appeals) some interim measure of relief for the period during which the petitioner: were withcvt re- 
a we were not inclined to accept the petition and issue a writ in the nature of mandamus, as prayed 

or.’ 
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The State of Orissa has come on appeal to us and after hearing the arguments on 
both sides we came to the conclusion that the order of the High Court could not. 
be sustained. We accordingly passed the following order on the 15th of October = 

_ _“* Thac five appeals are allowed and the'order of the High Court is set aside in each case. As the 
High Court has passed no other orders on the petitions and indeed has stated that the Court was 


not prepared to pass any other orders on the petitions, the petitions stand dismissed. The respondents. 
will pay the costs of the appeals. We shall give our reasons later on.” 


Our reasons are these : 
Article 226 of the Constitution of India runs as follows : 


“226. (1) Notwithstanding anything in Article ga, every High Court shall have power, through-- 
out the territories in relation to which it exercises jurisdiction, to issue to any person or authority,. 
including in appropriate cases any Governmert, within thoge territories directi orders or writs, 
including writs in the nature of Å corpus, mandamus, probibition, warranto and ceriiorert, OF any 
of them, for the enforcement of any of the rights conferred by Part II] and for any other purpose. 


1 (2) The power conferred on a High Court by clause (1) shal! not be in derogation of the power 
conf 1 on the Supreme Court by clause (2) uf Article 32.” 


The language of the Article shows that the issuing of writs or directions by the 
Court is founded only on its decision that a right of the aggrieved party under Part 
III of the Constitution (Fundamental Rights) bas been infringed. It can also issue 

writs or give similar directions for any other purpose. The concluding words of 
Article 226 have to be read in the context of what precedes the same. Therefore 

the existence of the right is the foundation of the exercise of jurisdiction of the 
Court under this Article. The judgment of the Orissa High Court under appeal, 
however, shows that the Judges have decided nothing at all in respect of the rights 

of the parties. Indeed they have expressly stated that their observations should not 

in any way be considered as deciding any of the rights or contentions of the parties: 
raised in the petitions. The whole judgment shows that because-of the requirement 

of section 80 of the Civil Procedure Code the present respondents could not file a 
suit against the Government for atleast sixty days, the respondents’ possessicn should 

not in the interval be disturbed and accordingly the Court gave the directions in rts 
order of the 2nd of August, 1951. If there was any doubt about the nature of the 

relief desired to ke granted by the order of 2nd August, the same Judges have made it 

perfectly clear by their order of the 6th of August, wherein they have stated that 
except for these directions they were not prepared to make any other order on the 

petitions. The result therefore is that while the Judges declined to investigate and 

. pronounce on the rights of the parties and expressly kept the determination thereof 
in abeyance in the suit proposed to be filed by the present respondents, they gave 

directions for interim relief till such suit was filed. It must be noted that with the 

passing of the order of the and August, 1951, containing directions in tbe nature of 
interim relief the petitions were completely disposed of and have not been kept 

pending for disposal. Those directions embody therefore the final order passed by 

the Court on these petitions. A preliminary objection was raised about the main- 
tainability of the appeals on the ground that no final orders were passed on the 
petitions. That objection must fail in view of the fact that with these orders the 
petitions were disposed of finally and nothing further remained to be done in respect 

of the petitions. The fact that the operation of the order is limited to three months 
or a week after the filing of the intended suit does not prevent the order from being 
fina]. ! 


, apy 

On behalf of the appellant it was urged that the Court had no jurisdiction to 
pass such orders under Article 226 under the circumstances of the case. This is not 
a case’ where the Court before finally disposing of a petition under Article 226 gave 
directions in the nature of interim relieffor the purpose of maintaining the status quo. 
The question which we have to determine is whether directicns in the nature of 
interim relief only could be granted under Article 926, when the Court expressly 
‘stated that it refrained from determining the rights of the parties on which a writ of 
mandamus or directions of a like nature could be issued. In our opinion, Article 226 


aT] SRINIVASA AIYAR 0. SARASWATHI AMMAL, 649 


«annot be used for the purpose of giving interim relief as the only and final relief on 
the application as the High Court has purporied to do. The directions have been 
given here only to circumvent the provisions of section 80 of the Civil Procedure 
‘Code, and in our opinion that is not within the scope of Article 226. An interım 
relief can be granted only in aid of and as ancillary to the main relief which may be 
available to the party on final determination of his rights in a suit or proceeding. If 
the Court was of opinion that there was no other convenient or adequate remedy 
-open to the petitioners, it might have proceeded to investigate the case on its merits 
-and come to a decision as to whether the petitioners succeeded in establishing that 
there was an infringement of any of their legal rights which entitled them to a writ of 
mandamus or any other directions of a like nature ; and pending such determination 
at might have made a suitable interim order for maintaining the status quo ante. But 
when the Court declined to decide on the rights of the parties and expressly held 
that they should be investigated more properly in a civil suit, it could not, for the 
purpose of facilitating the instituticn of such suit, issue directicns in the nature cf 
temporary injunctions, under Article 226 of the Constitution. In cur opinicn the 
of Article 226 does not permit such an action. On that short grcund the 
Judgment of the Orissa High Court under appeal cannot be upheld. 


Agent for Appellant is all the five Appeals: P. A. Mehta. 

Agent for Respondent in Case No. 300 of 1951: S. P. Varma. 

Agent for Respondents in Cases Nos. 301 and 304 of 1951: Ganpat Rai. 
Agent for Respondents in Cases Nos. 302 and 303 of 1951: P. K. Chatterjee. 


G.R./V.S. ——__—. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justia SATYANARAYANA RAO AND MR. Justice RAJAGOPALAN. 
U. 
‘Saraswathi Ammal . Respondent. 


Madras Hindu (Bigamy Prevention and Divorces) Act (VI of 1949)—Constitutional palidtty—Constilution 
of India (1950)—Articles 15 and 25—IJf contravened 

Criminal Procedure Code (V of 1898), section 1g8—Applicability to charge of abstment punishable under 
sectton 494, Penal Code (XLV of 1860). 

The legislative power of the State Legislatures legitimately extends to affect the personal law 
-of the Hindus. The Madras Hindu (Bigamy Prevention and Divorce) Act, 1949, is valid and tatra 
ores. The Act doesnot offend Article 15 of the Constitution. It cannot be contended that the 
law applicable to Hindus is a law which discriminates against citizenson the ground only of their 
religion, The freedom to practise religion is not an absolute right but as Article 25 itself (of the 
‘Constitution) states, is subject to public order, morality and health and subject to ihe other provi- 
‘sions of Part TII. Article 25 (2) further empowers the I eyislatures to enact a law providing for social 
welfare and reform or the inc mg open of Hindu 'eligious institutions of a public character to all 
-classes and sections of Hindus. c religious practice therefore maybe controlled by legislation if 
the State thinks that in the interests of social welfare and reform it is necessary to do so. The 
impugned Act does not contravene the rights under Article 25 (1) of the Constitution. 

Section 198 of the Criminal Procedure Code is applicable also where the charge is abetment of an 
offence punishable under section » Penal Code and a Court is precluded from taking cognizance 


-of an offence without a complaint the person aggiieved. 

Petitions under sections 435 and 439, Criminal Procedure Code, 1868, praying 
that the High Court will be pleased to revise the order of the Court of Session, 
West Tanjore division at Tanjore in C. A. No. 136 of 1949, dated 18th January, 
1950, (C.C. No. 93 of 1949, Court of the Additional First Class Magistrate of 
Kumbakonam). 

G. Gopalaswami, K. V.Ramaseshan, M. K. Nambiar, V. Venkataraman for Row and 
Reddi, C. A. Vaidhialingam, M. V. Ganapathi and P. S. Kailasam for Petitioner. 


Petitioner ® 


*Cr.R.C. Nos. 506, 713, 1431, 1481 of 1950 and 592 of 1951. 24th September, 1951. 
(Cr.R.P. Nos. 506, nies 1356, 1405 of 1950) and 597 of 1951. 
(Cr.M.P, Nos. 151, 223 and 1099 of 1951.) 
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M. Natesan, P. I. Kailasam, T, S. Santhanam and Srinivasagopalan for Respondent. 


The Advocate-General (V. E'~Thiruvenkatachari) for the Public Prosecutor 
(V. T. Rangaswami Aiyangar) for State. i 


The Court made the following 


Orprer.—These eight petitions have been posted before us as they raise the 
important question of the validity of the Madras Hindu (Bigamy Prevention and 
Divorce) Act, 1949, Madras Act VI of 1949 (hereinafter called the Act). The Act 
came into force on the 29th March, 1949, before the Constitution of India came 
into force. In five of the petitions, the marriages in question wre performed before 
the Constitution came into force. Crl. R. C. Nos. 713 and 1431 of 1950, relate to the 
same marriage and CrL R. C. Nos. 506 and 1481 of 1950 and Crl. M. P. No. 157 of 
r951 are petitions relating to marriages performed before the Constitution of India 
' came into force. In Crl. R. C. No. 592 of 1951 and Cr. M. P. No. 223 and 1099 of 
1951 the alleged marriages were after the Gonstitution of India came into force. 
In all these cases, criminal procsedings'were initiated for an offence under section 494, 
Indian Penal Code, read with section 4 (2) of the Act. In some of the cases pro- 
ceedings were taken for the abetment of the offences against the abettors. Under 
section 494, Indian Penal Code: 

“ Whoever having a husband or wife living, marries in any case in which such is void 
by reason of its taking place during the life of such husband or wife, shall be punished with 
ment of either description for 2 term which may extend to seven years, and shall also be liable to fine,”” 


The section does not in terms declare the second marriage void ; but if under the 
law to’ Which the parties are subject, the second marriage is prohibited and is 
therefore void, the person contracting second marriage which is performed notwith- 
AS: the prohibition of the law to which the parties are subject, will be guilty 
fan offence punishable under section 494, Indian Penal Code. In order therefore 
to determine whether the second oo is void or not by reason of its taking 
place when such husband or wife is alive, one has necessarily to look to the law 
to which the parties are subject. Under the personal law governing thé Hindus 
and the personal law governing the Mahomedans, the second marriage is not void 
by reason of its taking place during the life of a wife. Therefore, a second marriage 
could be contracted with impunity under the personal law governed the Hindus 
and Mahomedans. The Act was placed on the Statute Book with the object of 
prohibiting bi us marriages among, as the preamble shows, and to provide 
for a tight to divorce for, Hindus in the Province of Madras. Section 2 (1) defines 
“ Hindu ” as meaning : ; 
\ “(aa the Hindu in of its forms or dev 
a Virashstva depois ging ei ae teak: Prartha na or Arya ol ia a, 


(b) a person professing the Buddhist, Jaina or Sikh religion.” 


The other parts of the section not being relevant need not be quoted. The Act is. 
made applicable by section 3 to Hindus domiciled in the Province of Madras and 
the Explanation to that section states that the Act shall also apply if either of the 
parties to the marriage was a Hindu domiciled in the Province of Madras. Sec- 
tion 4 declares bigamy to he void apd makes it punishable. Sub-section (1) to 
section 4 runs thus: , 

“ Notwithstanding any rule of law, custom or uae to the contrary, any marriage solemnized 
after the commencement of this Act between a man a woman cither of whom has a pouse living 
at the time of such solemnization shall be void, whether the marriage is solemnixed within or outside 
the Province of Madras.” ? n L 

siira 
Omitting the proviso and the Explanation to this sub-section, there is sub-section. 
(2) which is relevant and which states : és cad a: 

“ Ifa party to a marriage which is void under sub-section (1) has completed cighteen 
of age at the time of the solemnization of such marriage, he or she shall be deemed to a 
committed an offence under section 494, or section 495, Indian Penal Code, as the case may be.” 


dh 
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The effect of the sub-section (1) is undoubtedly to modify that part of the personal 
law of Hindus relating to marriage which permitted bigamy as a consequence of 
which the second marriage would be void and would attract the provision in sec- 
tion 494, Indian Penal Code. By sub-section (2) it is further provided that he or 
she shall be deemed to have committed an offence under section of 495, Indian 
Penal Code. The validity of the Act was impugned on the ground that it offends 
the fundamental rights recognised under the Constitution in Articles 14, 15 and 25. 
and that as the provisions of the Act are inconsistent with the provisions of Part II 
of the Constitution, it is claimed that to the extent of such inconsistency, the Act 
should be held to be void within the meaning of Article 13 (1) of the Constitution. 
Article 13 (1) does not help the petitioners in cases in which the marriage took 
place before the Constitution came into force as it has now been authoritatively 
decided by the Supreme Court in Keshava Madhava Menon v. State of Bombay1, that 
Article 13 (1) has no retrospective effect but is wholly prospective in its operation 
and that if the act which was an offence at the time was done before the com- 
mencement of the Constitution, any contravention of the provision of any law, which 
after the Constitution became void with respect to the exercise of fundamental rig hts, 
the inconsistent law is not wiped out retrospectively so as to make the act not an 
offence. There is no fundamental right that a person shall not be prosecuted and 
punished for an offence committed before the Constitution came into force. In 
view of this decision, the petitions in Crl. R. C. Nos. 713, 1431, 506 and 1481 of 1950 
and Crl. M. P. No. 157 of i951 were not . They b have all therefore to be 
dismissed subject however to ore question which arises for OR in Crl. R. C. 
No. 713 and 1431 of 1950 which relate to the same marriage. That question 
will be dealt with later. The other three petitions raise the question of the Sa 
of the Act on the ground that it sii A on the fundamental right 

by the Constitution and it became thercfore void as it is inconsistent “with the the 
provisions of Part III of the Constitution. 


Though reference was made in the course of the argument to Article 14 of the 
Constitution also, reliance on behalf of the petitioners who impugned the validity 
of the Act was placed only.on Articles 15 and 25. Under Article 15 (1) the State is 
prohibited from discriminating against any. tizen on grounds only of religion, 
race, caste, sex, place of birth or any of them. The contention strongly pressed 
before us was that the Act in questionselected the Hindus for this kind of discriminatory 
legislation ey ca omedans out of consideration altogether. While 

permitting th omedans to continue under their law to marry more 
thes one wife, the Act in the case of Hindus prohibits bigamy and makes it ‘an 
offence. In support of this, the decision of the full Bench of this Court in what is 
known as the Communal G. O. case Champakam Doratrajan v. The State o 
Madras*, was cited. The Communal G. O. was declared invalid by the F 
Bench on the ground that it discriminated against citizens because of caste. The 
learned Chief Justice and Viswanatha Sastri, J., considered the decisions which 
throw light in considering a question of this nature. The decision was affirmed 
by the Supreme Court in the State of Madras v. Champakam Dorairajan®, though the 
Supreme Court rested its decision only on Article 29 (2) and did not express any 
opinion on Article 15. Prima facie, the argument advanced on behalf of the peti- 
tioners seems to be attractive and lends support to the view that discrimination 
was made between Hindus and Mohamedans on this question of the right to 
marry more than one wife. But the point for consideration is, does discrimination 
proceed on the ground of religion? It is common knowledge that from ok 
times when the British acquired the administration over this country, 
law was applied in the case of Hindus and similarly in the case of sya E also 
their personal Idw applied in certain matters. It is unnecessary to subject these- 
provisions of the siames bearing on this question to a detailed examination as the 





I. (1951) 1 M.L.J. 370: TER S.C.J. 18% ` 3. (1951)1 M.L.J. 621 : (1051) S.C.J. 3183- 
a. (1950) 2 M.L.J. 404 (F.B ; s 
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learned Advocate-General has done in the course of his argument as the proposition 
cannot be contested. Article 14 of the Constitution is a general Article guaranteeing 
to a person that a State shall not deny him equality before the law or the equal 
protection of the laws. As a corollary to this, we have Articles 15 and 16 which 
prohibit discrimination on the ground of religion, race, caste, sex, place of birth 
in the case of citizens. It is no doubt true that the decisions have established that 
Article 14 does not prevent classification based on reasonable ground for specified 
objects. The principles which should govern the application of Article 14 have 
been laid down and summarised by Fazl Ali, J., in the Bombay Prohibition case, 
Ths State of Bombay v. Balsara}, in the form of propositions. The learned Judge also 
cited with approval the passage from Prof. Willis books dealing with the fourteenth 
amendment to the Constitution of the United States in which the learned author 
summed up the law E E to the guarantee of equal protection of laws under the 
Constitution of the United States. The application therefore of that Article in view 
of the classification made by the Supreme Court does not present any difficulty. 
As pointed out by Fazl Ali, J., the classification is bound to produce some inequality 
to a certain degree but that would not be enough to invalidate a‘law so long as the 
law deals equally with the members of a well-defined class. The classification 
which is permissible however should not be ‘based upon unreal and unsubstantial 
grounds and should not be arbitrary and without any substantial basis. If the 
statute however prohibits classification on a particular basis as do Articles 15 and 16 
of the Constitution, the law cannot be justified on the ground that notwithstanding 
that it contravenes the prohibition it is valid qn the ground that it attempts at a 
reasonable classification based upon real, substantia] and reasonable grounds. 
Bearing these principles in mind the contention that the impugned legislation 
infringes the rights recognised under Article 15 as it is based on discrimination of 
religion and religion only, may now be examined. ‘‘ Marriage and divorce, 
infants and minors, adoptior ” are in the Concurrent Legislative List, List III of 
Schedule 7 of the Government of India Act, 1935, item 6, and item 7 relates to 
‘Wills, Intestacy and Succession.” Under the present Constitution, the Con- 
current List, List III, item 5, relates to “Marriage and divorce ; infants and minors ; 
adoption ; wills, intestacy and succession ; joint family and partition ; all matters 
in respect of which parties in judicial proceedings were immediately before the 
commencement cf this Constitution subject to their personal law.” Legislative 
-power therefore is conferred by these items to enact laws, amend or alter or repeal 
parts or whole of the personal law as is clear from the fact that adoption, joint family 
and partition are matters peculiar to Hindu law and do not relate to any other law. 
Prima facie therefore the legislative power of the State Legislatures legitimately 
‘extends to affect the personal law of the Hindus. That does not however mean’ 
that tbis legislative power could abrogate the fundamental rights in Part III of the 
‘Constitution. But it is surely an.indication that it recognises the classification 
already in existence that a section of the people, viz., the Hindus are subject to a 
system of law peculiar to, them. The essence of that classification is not their 
religion but that they have all along been preserving their personal law peculiar 
to themselves which was derived from the Smritis, commentaries, custom and 
usage, in the same manner in which the Mohamedaus are subject to their personal 
Jaw. It is that personal law that was now sought to be affected by the Act to the 
extent of modifying and abrogating the rule that a Hmdu is ertitled to marry any 
number of wives without restriction; in other words, abolition of polygamy. The 
argument of the learned Advocate-General therefore that tbe Act does not offend 
.on the ground of discrimination ‘based on religion seems to be sound. It is un- 
necessary to consider how far and to what extent polygamy was permitted under 
-Hindu law and whether it is an absclute cr unrestricted right or was only a limited 
right ; nor is it necessary to gc irto the more difficult question whether the expression 
© 311 laws in force ” in Article 13 (1) of the Constitution includes personal law or 
not, for even assuming that it dos, the Act does not offend in our opinion, Article 15. 
SAD ARISE GSE a A ESN RR ete ana RSE Ste see 


I. (1951) a M.L.J. 141: (1951) S.C. J. 478 at 491. 
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Tf the, t of the petitioncrs were to be accepted, most’of the personal law of 
the Hin us may have to go as there are fundamental differences on various matters 
between the personal law of the Hindus and the personal law of the Mohamedans. 
"The petitioners’ learned advocate however did not go to that in.the course. 
of the arguments before us.. It is a classification < persons, which existed from a 
ong, time not based solely on the ground-of religion but based on considerations 
peculiar to each of the communities, Hindus and Mohamedans. ‘ Hindu’ Law, 
as js well known, had a peculiar growtb and was to a large extent modified by 
legislation and also by judicial decisions during the British period-and it is therefore 
difficult to accept the contention that the law applicable to Hindus is 9 law which 
discriminates against citizens on the ground only of their religion. 

"The next argument was based upon Article 25 (1) of the Constitution which 
confers upon persons freedom of conscience and the right freely to profess, practise 
and propagate religion. It is said that the prohibition enacted by the Act against 
polygamy and preventing a man from marrying a second wife when the first was 
alive takes away the right of the person freely to practise his religion. It is essential, 
no doubt, according to Hindu Law, that a man should have a son for the discharge 
of the three debts to ee is subject after his birth and for the performance 
of religious ceremonies which are calculated to conduce to the spiritual welfare of 
the deceased father. Ifa person is not able to get a son by his first wife, he may 
have to marry a second wife with a view to produce a son, The free‘practice of 
religion therefore, it is said, was prohibited by the statute. It is rather difficult to 
accept this argument. Ifa man has no natural son born by his first wife, the law 
recognises the right to adopt'a son to’perpetuate his lineage and to:continue his 
line. The adopted son serves the same purpose from the point of view of religion 
as the natural born son. A person therefore if he is prevented from marrying a 
second wife is not thereby’ prevented from the free practise of his religion. It is 
more a matter of sentiment even ifthe belief that he would procure a son by a second ' 
marriage is well founded. It is unnecessary to refer to the decisions of the Supreme 
‘Court, United States, which have been referred to by the learned Advocate-General 
in the course of the arguments. ‘They do not throw much light on the question 
now in controversy. In -the case of kopala vi United Statss1, which also related 
to the validity of a Statute prohibitmg polygamy, it was pointed out that : i 

“Laws are made for ‘the government of actions, and while they cannot interfere-with mere 
religious belief and opinions, they ed with practices. Suppose one belicved that human sacrifices 


" 1 Bo here, as 2 law of the organization of society tmder the exclusive doininion of the United St 


it is provided that marriages shall not be allowed. ` Can a man excuse his to the 
because of his religious belief? To permit this would be to make the cesed doctrines 

of religious belief ior to the law of the land, andin effect to permit every citizen, to become a 

Jaw unto himself, ment could exist only in name under such circumstances.” , 

We have quoted this to show that this freedom to practise religion is not 

an absolute right but as Article 25 itself states.it is subject to public order, morality 

and health and subject to the o visions of this part. Article 25 (2) further 


empowers the Legislature to enact a law providing for social welfare and refdrm or 
the- throwing open of Hindu religious institutions of a public character to all classes 
and sections of Hindus. The religious practice therefore.may: be controlled by 
legislation if the State thinks that in the interests of social welfare and reform 
it is necessary to do so. The argument therefore that the legislation contravenes 
the i under Article 25 (1) of the Constitution is without any force and must be 


o Tt follows therefore that the Act is valid and these petitions must be dismissed. 


„Gri. R. C. Nos. 719 and 1431 of 1950.—We have reserved to tha last ,the, con- 
Brie of a question whichis peciilian to these revision petitions, Though the 





` 


1. 98 U. S. Rep. 145 at 166 to 167. 
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marriage took place before the coming into force of the Constitution and Constitution. 

does not help the petitioners, the further question taised is whether the complaint 

im the case should ee er an re ele 
ich 


tion 198, Criminal Procedure Code, lays down : 

“ No Court shall‘take of an offence falling under XIX or Chapter XXI of 
the Indian Penal Code or sections to 496 (both inclusive) of the same Code, except upon. 
a complaint made by some person aggrieved by nich offence.” 


In the present case, the complaint was filed by an outsider and the objection was. 
taken that as the person is not aggrieved within the meaning of section 198, Criminal. 
Procedure Code, the complaint was not maintainable. This of course was on the 
assumption that for’ an offence under the Act, the procedure laid down under 
scction 198, Criminal Procedure Code, is attracted, The argument is that sec~ 
tion 4 (2) states that ' 

“the or she shall be deemed to have committed an offence under section 494 or section 49%, 
Indian Penal Code,” l | 
and therefore it is not an offence under section 494 as such and the 
procedure laid down under section 198, Criminal Procedure Code, was not 
attracted, The contention that section 198, Criminal Procedure Code, was 
applicable was accepted by the first Court but the appellate Court upheld 
this contention only so far as accused 1 and 2 are concerned but so far as. 
accused 3 to 5, the abettors are concerned, it over-ruled this contention and 
directed the Additional First Class Magistrate to proceed with the complaint 
against them. Crl. R. C. No. 713 of 1950 was filed by the complainant against 
that e of the order of the Courts below A so far as it was held bat the complaint 
could not be proceeded with against accused 1 and 2 without a complaint by a person. 
aggrieved within the oe of section 198, Criminal Procedure Code. The 
connected revision petition is by accused g to 5 as the lower Court directed that 
the enquiry should proceed against them. The main contention was that sec- 
tion I Criminal Procedure Code, has no application as a.new offence was created 
undcr the Act though the punishment should be if the offence is established as. 
provided by section 494, Indian Penal Code. In the first place when once the 
rule under Hindu Law is altered the second marriage becomes an offence within 
the meaning of section 494, Indian Penal Code, even without its being declared so 
by section 4 (2) of the Act. Therefore, section 198, Criminal ure Code, is. 
automatically attracted. In the second place, the expression “shall be deemed 
to have committed ” is familiar to legislative practice aoe pointed out by Cave, J., 
in Rex v. Norfolk County Council! ; F 

= when talk of a thi deemed to be something, do not mear 
p a Sian ee ee es dome Har tin eb 
to to t, notwit ing itis not 
ee deel Boca ee 
It was applied in Venkatenarapana v. Somaraju*. In various Acts of the local Legis- 
lature, the words “‘as if they were arrears of land revenue ” were introduced so as. 
to recover the amount due to the State. This expression has been construed to 
mean that the procedure laid down in the Revenue Recovery Act is made a plicable- 
in its entirety—see Ibrahim Khan Sahib v. Rangasamt Naicken® and Sankaran Nambudri.- 
pad v. Ramaswams Aiyar*, where the earlier:authorities were all collected. ‘Learned 
counsel for the petitioner relied on the decisions of the Bombay High Courtin Emperor 
v, Manju Hanmant Naik’. That was a case under the: Bombay Prevention cf Hindu, 
Bigamous Marriages Act (Bombay Act XXV of 1946) where it was held that havirg’ 

.to the peculiar provision of that Act contained in section 9 which made: 

offences under that Act cognizable that the provision .of section 198, Criminal 
Procedure Code, was not attracted. Section g of that Act definitely laid down that 
offences under that Act shall be cognizable. The effect of making the offences 
a S 


Ip 1891) 60 L. - Q.B. 379 at 380. C4. (1918) 34 MLJ. 446 : ILL.R. 41 Mad. 

Q. Nae a Teast PLR (1937) Mad. ` 691I at 698, ` i 

88o at 897 (E.B.).--- ~=- = -= — 5. IL.R. (1948) Bom. 412. 
3. (1905) I.L.R. 28 Mad. 420. r 
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cognizable is undoubtedly to enable the police to initiate proceedings, vide section 
190, Criminal Procedure Code. When once that is recognised the requirement 
of section 198, Criminal Procedure Code; must be deemed to have been done away 
with and the intention of the Legislature was not to insist that the procedure in 
section 198, Criminal Procedure Code, should be complied with. . It ‘cannot be said 
that a police officer after taking cognizance of the offence should keep the person 
in jail for a period of 15 days and should drop the matter thereafter without initiating 
proceedings under section 190, Criminal Procedure Code. The offence under 
section 494, Indian Penal Code, is not acognizable offence. But the Bombay Act made 
it cognizable. It is therefore clear that the Madras Act departed from the procedure 
laid down in the Bombay Act. The decision therefore in Emperor v. Manju Hanmant 
Naik affords no guidance in interpreting the provisions of the Madras Act. We 
must therefore hold that the procedure picscribed by section 198, Criminal Procedur- 
Code, applies when a Court is called upon to take cognizance of an offence punishe 
able under section 494, Indian Penal Code. An offence punishable under section 494, 
Indian Penal Code, even read with section 4 (2) of the Act is an offence that “‘ falls 
under sections 493 to 496, Indian Penal Code ” within the meaning of section 198, 
Criminal Procedure Gbde. That should suffice to dismiss Cr. R.C. No. 713 of 1950. 


It was not contended before us that if the Court is precluded by section 198, 
Criminal Procedure Code, from taking cognizance of an offence punishable un 
section 494, Indian Penal Code, without a complaint made by a person aggrieved, 
the Court could still take cognizance of an abetment of such an offence without 
a complaint made by a person aggrieved. Section 40, Indian Penal Code, runs ; 
Wet in the cha and sections mentioned in clauses 2 and g of thi j 
me tort 7 a 
Secion 494 is not one of the sections excepted by clause 2 or clause 3. Section 109, 
Indian Penal Code, runs thus : 

“ Whoever abets any offence shall, if the Act abetted is committed in consequence of the abet- 
ment, and no express provision is made ee ee such abetment, be punished 
with the punishment provided for the o a ' 
Section 114, Indian Penal Code, is as follows : i 

“ Whenever person, who if absent would be liable to be punished as an abettor, is present 
when the Act or o ence for which he would be punishable in consequence of the abetment is com- 
mitted, he shall be deemed to have committed such an act or offence. 

No express provision having been made by the Indian Penal Code for the punish- 
ment of the abetment of an offence punishable under section 494, Indian Penal 
Code, such abetment is punishable with punishment provided for the offence 
falling undei section 494, Indian Penal Code. Abetment of an offence punishable 
under section Indian Penal Code, is also thus an offence that “ falls under 
section 494, lada Penal Code ”, within the meaning, of section 198, Criminal .Pro- 
cedure Code. That there is no specific provision like section 195 (4), Criminal 
Procedure Code, in section 198, Criminal Procedure Code, does not, in our opinion, 
make section 198, Criminal Procedure Code, any the less applicable where the 
charge is abetment of an offence punishable under section 494, Indian Penal Code, 


The charge- against accused 3 to 5 in the complaint as it was preferred was 
under section 494, Indian Penal Code, though section 4 (2) of the Act was also 
invoked. The allegation was that accused 1 married accused 2 in the presence 
of his mother accused 5 and accused 3 and accused 4 and with their active co- 
operation. The scope of that allegation was much wider than that of the “* offence ” 
defined by section 4 (4) of the Act, which referred to the performance and conduct 
of the bigamous marriage and- with the abetment thereof. ' Thus the offence with 
which accused 3 to 5 were charged in the complaint was one punishable under 
section 494, Indian Penal Code, the allegations laid the basis for a charge of abet- 
ment of an offence punishable under section 494, Indian Penal Code. What the 


wee ee ee oe 
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position would have been had accused g to 5 been charged with an offence punishable 
under section 4 (4) of the Act we are not called upon to decide in these proceedings. 
Both in form and in substance, the charge against accused 3 to 5 was abetment of 
an offence punishable under section Indian Penal Code and to such a complaint 
section 198, Criminal Procedure e, is clearly applicable. oe 
Crl. R. C. No. 1481 of 1950 is allowed ; and the order of the learned Additional 
Sessions Judge is set aside; and the order of dismissal of the complaint under 


section 203, Cri Procedure Gode, passed by the learned Magistrate is restored. 
KS. Cr. R. C. No. 1431 of 1950 allowed and the 
other petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. P. V. RAJAMANNAR, Chisf Justice AND Mr. JusTIGR VENKATA- 
RAMA AYYAR. 7 
Janab N. S. Sattar Sahib ~ ++ Petitioner* 

g -a 
State.of Madras, represented by the Secretary, Home Department, 
Fort St. George, Madras and another’ .. Respondents. |’ 


Mo eee oe peg A A ee ee Conan | ing that of Central 
Read Trafic Board which cancelled a pe grid by Regina! Transport Authors) quashed on the groad 
that cx facic thers mes reference by the te extraneous maticrs—Govermnent if can iake up the appli- 
tation and consider ii afresh. 

The order of the Regional Transport Authority granting a bus permit to X was reversed by, the 
Central Road Traffic Board on a by a rival applicant for permit on a mere all ion that X 
was not solvent. On revision the t set aside the order of the Central Road Traffic Board 
as it found that the allegation was not substantiated. But as the preamble to the order of the Govern- 
ment revealed that the Government had considered the petitions from certain in 


his 
Motor Vehicles Act. The Aa oca e General oa bekal or eG cece ie Gee 
bound to and p to deal with the application in the li re A ama Paea the order. 
The rival date at whose instance the order was contended that the ordér become 
final and could not be reheard. -In the circumstances, : 
Held, when an order of an inferior Tribunal is quashed by the Court on an application 
Made to it by a writ of arsermi, on any ground which does not deal the merits of the case it is 
not only permissible but it is also incumbent on the inferior Tribunal to take up the ton and 
st gen ng tree cts ce ek ease ee 
Poe dy cape east ae i A E ii 
Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated in the affidavit filed with C. M. P. No. 8732 of 1951 and also 
the grounds of appeal in L. P. No. 96 of 1951, the High Court will be pleased to 
issue a writ of mandamus or any other appropriate direction to the first respondent 
directing it to rehear the revision petition dated 17th November, 1950, filed by 
the petitioner herein to the Government of Madras under section 64-A of the Motor 
Vehicles Act (as amended) against the order dated 5th November, 1950, of the 
Central Road Traffic Board on the appeal petition of Tiruvéngatlam in R. No. 
31762/A. 4 of 1950, after eschewing from the material records the petition of the 
‘Congress workers of Veeraganoor dated 23rd December; 1950 and to direct that 
Status quo be maintained till such disposal of the petition by the Government by 
permitting the petitioner to continue his bus M.D.S. 431 in the route Athur to 
Athur via Viraganur and Talavasal, i SEE i 
M. K. Nambiar, Naseem Amiruddin and R. S. Wenkatachari for Petitioner. 
The Advocate-General (V. K. Thirevenkatechari) for the State Oounsel, 
K. Bhashyam, T. R. Srinivasan and S. Gopalratnam for’ Respondents. . . 


~ * Writ Petition No. 276 of 1951. i anth September, 1951. 
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The Order of the Qourt was made by . ba 


' -The Chigf Justice —By their order dated ryth April, 1951, the Governmen 
of Madras set aside an order of the Central Road Traffic Board, and Subba Rad,'J., 
quashed this order of Government by his order ‘dated Ist August, 1951: 
learned Judge quashed the order on the ground that it disclosed ex facis that mad 
passed their order after reading a petition from certain Congress-workers whi 
was not strictly permissible in law. Though the Government did not say 
that they acted upon the petition, inasmuch as they did not say that the petition 
in no manner influenced them in coming to a conclusion, it could not be said that 
that petition might not have influenced the Government in passing their order. 
As matters extraneous to the application pending before them had been taken 
into consideration, the learned Judge was of the opinion that their order should 
be quashed. - o , , 

The question which now arises on an application taken out for a writ of 
adai BY the party who was successful before the Government on tbe prior 
occasion is whether after the quashing of their order, the Government should take 
up the application filed before them under section 64-A of the Motor Vebicles 
Act and rehear the same. We have no doubt whatever in the matter that when ` 
an ‘order of the inferior tribunal on an application properly made to them is 
quashed by this Court by a writ of certiorari on any ground which does not deal 
with the merits of the case, it is not only permissible, but it is also incumbent on 
the inferior tribunal to take up the application and rehear the same. ` The learned 
Advocate-General appearing for the State very properly admitted this position 
and stated that the Government was prepared to deal with the application, before 
them in the light of the judgment of this Court. In these circumstances it is not 
necessary to grant a i at as pointed out by Lord Goddard, C.J., in the récent 
judgment in Rex v. Northumberland Compensation Appsal Tribunal’, The learned 
Chief Justice says : i i A 

“ Once the order is quashed it follows that the applicant will be able to go back to the appeal 
tribunal.” 
In this case, once the order of the Government is quashed the applicant will be 
able to go back to the Government acting under section 64-A. os 
| KS. ——— Application dismissed. 


IN THE HIGH QOURT OF JUDIQATURE AT MADRAS. 
PRESENT :—MpR. Justice BASHEER AHMED SAYEED. 


The Municipal Council, Bimlipatam, represented by the Gommis- ee 
sioner, Municipal Council, Bimlipatam `.. Petitioner" 


0 


Ripley and Co., ‘Ltd., Bimlipatam .. Respondent. - 


r 


from collecting licence fees from such concerns. 
` ` Petition under section 25 of Act IX of 1887, praying that the High Court 
will.be pleased to revise the order of the Court of Small Causes, Vizagapatam, 


in S. C. S. No. 667-0f 1948 dated 25th April, 1949. 
G. Balaparameswari Rao for Petitioner. 
` King ‘and Partridge for Respondent.. 


tr. (1981) 1 K.B. 711 at 724.- 
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The Court delivered the following , 


Jupement.—The petitioner was entitled to a licence fee in the sum of Rs. 81 
and odd from the respondent which is collected from him under protest. The 
respondent filed a suit claiming refund of the said amount, and the learned District 
Munsiff ordered the refund. The Municipality which was ordered to refund the 
amount collected by it by way of licence fee from the respondent for having stored 


r 


jute without licence in the vicinity of the minor port of Bimlipatam is the petitioner 


The learned District Munsiff has misconstrued the scope of section 244 of 
the District Municipalities Act, and has held that under that section the Munici- 
pality is not entitled to call upon the respondent to pay the licence fee. The 
section only gives exemption to the Government of India or to the Provincial 

t or to any Committee appointed under the Marketing of Commercial 
Crops Act for their own occupation of any land and storing of their own 
which may be licensable. But this exemption does not extend to private partics. 
The object of that.section is that the Government of India or the Provincia! 
Government or the Committee appointed under the Marketing of Commercial 
Crops Act is doing service on behalf of the community as a whole in storing goods 
belonging to the Government or to the Committee, and by no stretch of imagination, 
can it be said that a private trading concern which stores goods which are licensable 
for the purpose of storage should also be exempted. At that rate the Municipality 
cannot know where exactly it will stand, if the interpretation of the section, as 
put upon it by the learned ‘District Munsiff, is to be accepted. I am of opinion 
-that the section does not extend to private trading concerns at all. It is only a 
ene renin which exempts the Government and other bodies sare therem 
m obtaining a licence for the se of sto of goods of the description 
contained ‘in Schedule: V of the AGE As cen he faid District Munsiff is 
clearly wrong in having allowed a refund of the amount in favour of the respondent. 
I think the decree of the learned District Munsiff will have to be set aside, and 
it is hereby set aside. 
` This petition is therefore allowed, and the respondent will pay the costs of 
the petitioner throughout. i 


VS eo — Petition allowed. 
IN THE HIGH COURT OF JUDIOATURE AT MADRAS. 


PRESENT :—MR. P. V. RAJAMANNAR, Chief Justice AND Mr. JUSTIOE VENKATA- 
RAMA ÂIYAR. 


A. O. S. Kandaswami Reddiar and others o.. Petitioners 
v 


The Textile Commissioner of the Government of India, having 


his office at Bombay Respondent. 
Constitution of India (1950), Article 19 (1) ( F), (8), (5) and (6)—M ions ander clauses 18 and 6 
respectively of the Cotten Control Order, 19 thiting export of cotton e an area without permission of 


Government and sale or purchase ef cotton it is seld to ary of the specified *‘ neminess "’— Validity of. 


As the object of the notification, S.R.O. No. 379, dated 1gth March, 1951, issued under clause 18 
of the Cotton Control Order, 1950, which prohibits the export of cotton in any area to any place 
outside that area ee ee ee is clearly to regulate the supply and 
demand of cotton and to contro! the price, it cannot be doubted that it is in the interests oF the 
public and is reasonable, it p be Hale t0 fall within Article rg (5) of the Constitution. 


Notification 8.R.O. No. dated rgth March, 1951, issued under clause 6 of the Cotton Control 
Order which provides that should be no sale or purchase of cotton to any person in an area 
Galés auch coven i old to any of die" ncmines peii therein, has ihe eiat of clininat a 
large class of merchants and substituting in their place a close oli y of middlemen and all this 
for no demonstrable advantage to the public and is not a reasonable restriction on the fundamentel 
rights mentioned in Article 19 (1) (g), that notification is unconstitutional and void. 





. * O.M.Ps. Nos. 5917 and 5974 of 1951. í 7th September, 1951. 
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_ Petition under Article 226 of the Constitution of India praying that in the 
‘circumstances stated in the affidavit filed therewith the High dbur will be pleased 
to issue a writ of certiorari calling for the records relating to the Notification S. R. O. 
No. 379, dated 1gth March, 1951, made by the respondent and published in the 
Gazette of India, Extraordinary, Part II, section 3, dated 19th March, 1951 and 
quash the order herein so far as the operation of the same within the State of Madras 
is concerned, etc. 


R. Ramamurthi Aiyar for Petitioners. 
_ The Advocate-General (F. K. Thiruvenkatacharnt) for the Government Pleader 
(P. Satyanarayanarqju) for the State. 


The Coyrt made the following 


- Orper.—These are two petitions filed under Article 226 of the Constitution. 
‘The petitioners 1 to g in G. M. P. No. 5917 of 1951 are certain cotton growers in 
the district of Tinnevelly and petitioners 4 to 8 are merchants who are carrying 
on business in cotton. These petitions have been filed by them questionjng the 
validity of the two notifications S. R. O. Nos. 379 and 388, dated roth 
1951, issued under clause 18 and clause 6 respectively of the Gotton Control Order, 
1950s 

The relevant portion of S. R. O. No. 379 runs as follows: 

“I direct that eee contained in the Textile Commissioner’s Notifi- 
cation No. 8 On NODT e aR t in accordance with the permision m writing of 
the Textile Commissioner, the Di r (Cotton) or an Assistant Director (Cotton) in the cflice of 
the Textile Commissioner transport or cause to be transported kapas or cotton by rail, road or 
water from any place within any of the areas described below to any place outside that area.” 


Then follows a grouping ,of the cotton growing districts into five areas. We are 
concerned in these petitions with area No. 5.5. R. O. No. 388 provides that there 
should be no sale or purchase of cotton to any person in this area “ unless such 
-cotton is sold to anyone of the persons specified below”. Then follcws a list of 
persons. ‘These persons have been referred to in these proceedings as ‘‘ Ncminecs’’. 
For all the five areas similar notifications have been issued specifying ncminees. 


The complaint of the petitioners is that both these notifications prevent them 
from carrying on trade and violate their fundamental rights under Article 19 (1) (g) 
and that they cannot be upheld under Article 19 (5) as they are unreasonable 


and are not in the interests of the public. 


We shall now consider the validity of S. R. O. No. 379. In substance it pro- 
hibits the export of goods in any area to any place outside that area except with 
the permission of the Government. The object of this notification is clearly to 
regulate the supply and demand of cotton and to control the price and it cannot 
be doubted that it is in the interest of the public. It is argued that by reason of 
these restrictions the petitioners are prevented from disposing of the goods freely 
and for proper prices but as the prices are fixed and as the demand is much more 
than the supply it is difficult to see how the restrictions can adversely affect the 
interests of the petitioners. As pointed out in the counter affidavit the reference 
to Pakistan market rates in the affidavit of the petitioner suggests that the real 
complaint is that they are prevented from exporting their goods outside the country 
and making huge profits thereby. Ifthe notification has the effect of preventing 
them from doing that it is in the interests of one public and is reasonable and must 
be held to fall within the Article 19 (5). It is next contended that this notification 
is opposed to Article 301 which runs as follows : 

‘Subject to the other provisions of this Part trade and commerce and intercourse through» 
out the territory of India shall be free.” : 

It is argued that the right to free trade conferred by Article gor would be taken 
away only by legislation by Parliament under Article 302 and that as there - has 
been no such legislation the notification S. R. O. No. 379 must be held to be bad 
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but in the Control Order of 1949, clause 17 contains a ‘similar prohibition and. 
z virtue of Article '305 that clause will control Article gor, This objection 'must 

aint be over-ruled; “In the result we hold that notification S. R. O. No/379 

is‘ valid and not unconstitutional «= ` ` S i. Aah te 


We shall take up notification No. .388 for consideration. In this connection. 
it is necessary to refer to some of the provisions of the Cotton Control Order of 
1950. Clause g provides that no person shall produce, sell or carry on husnes. 
in cotton except under licence m Form No. A and in accordance with the condi- 
tions therein. Under clause 10 any person, desiting a licence might apply to 
the licensing authorities and under clause I1- provimon is. made for the grant. pf 
licence on payment of licence fee. ‘The licence is to specify the period for, which 
it shall be valid and there is a provision for renewal on payment of further fee. ‘The 
licence which is in Form A prescribes various conditions under which the licensee 
is to carry on business. Now petitioners 3.to 8 have obtained licences under these 
provisions. Their complaint is that though they have been granted licence'to 
carry on trade the notification S. R. O. No. 388 virtually ts them frcm doing 
any business. Under the notification they are prevented from purchasing cotton 
and therefore can sell only their own goods and if they are not cotton growers 
there are no which they can sell. Itis stated in the affidavit that there are 
over 1,000 licence-holders and most of them must under this notification find their 
trade gone. It is undeniable that under these circumstances all the elaborate 
provisions regarding granting of licences have become idle formalities and the 
licence itself an empty and costly honour. As against this, the notification brings 
into existence a small body of monopolists. They alone have the right to purchase 
cotton and the consequence is that the trade which was carried on by 1,000 licence- 
holders has come to be concentrated in their hands. It has not been shown how 
the interests of the public are served by eliminating a large class of merchants and 
substituting in their place a close oligarchy of mid We shall now consider 
the authorities cited by the learned advocate for the petitioners. In Rashid Ahmed v. 

-The Municipal Board, Kairena1, the Commissioner of the Municipality of Kairana 
granted a monopoly of the right to do wholesale business in vegetables within the 
municipal limits to one Habib Ahmed. Previous to that one Rashid Ahmed was 
carrying on wholesale business in vegetables and fruits within the municipality 
and in view of the grant of monopoly to Habib Ahmed was refused licence to ‘carry 
on business. This refusal ‘was-held to be void under the Constitution as having 
much more than the reasonable restrictions on trade. In Chintaman Rao and another 
v. The State of Madhya Pradesh*, it was held a total prohibition against carrying on 
business in bidies during the agricultural season was unreasonable and void under 
or 19 (1) (g). jan, J., in delivering the judgment of the Court observed 
as follows : 


“ The point for consideration in these applications, is whether the Central Provinces and Berar 
Act LXTV of 1948 comes within the ambit of this saving claure or is in excess of its provisions. The 
learned counsel for the petitioners contends that the impugned Act does not impose reasonable res- 
trictions on the exercise of the fundamental right in the interests of the genera! public but totally 
negatives it. In order to fudge the validity of this contention it is necessary to examine the imrugred 
Act and some of its provisions. In the prermble to the Act, it is stated that it has been enacted to 
provide measures for the supply of adequate labour for agricultural purposes in bidi manufacturing 
areas. eae empower the Commissioner to prohibit the manufscture 


Z The question for decision is whether the statute under the guise of protecting public interests 
arbitrarily interferes with private business and imposes unreasonable and unnecessarily restrictive 
regulations upon lawful occupations ; in other words, whether the total prohibition of carrying on the 
business of manufacture of bidies within the agricultural season amounts to a reasonable restriction 





“ot. (1950) S.G.J. 324° “af (1980) S.C. J. 571. 
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on the fundamental rights mentioned in Article 19 (1) (8) of the Constitution. Unless itris 
that there is a relation of the provisions e Act to the purpose in view, the right of 
freedom of occupation and business cannot be curtailed by it.” : 
| ‘There can be no’ doubt that the notification S. R. O. No. 988 has the effect. 
of preventing most of the merchants from carrying on any business and must result 
in the extinction of their trade and all this for no demonstrable advantage to the 
public. - We-are accordingly of opinion that this notification must be, d 
to be unconstitutional and void. ) 
.. In the result Q. M: P. No. 5917 of 1951-will be ordered with costs and G. M.. P.. 
No. 5974 of 1951 will be dismissed with costs, advocate’s fee Rs. 250 in cach. 
"We certify that the case involves 2 substantial question of law as to the inter- 
pretation of the Constitution and in icular Article 14 and Article 19 (1) (f°). 
and (g) read with Article 19 (5) and (6). © Co LG 


Ves. ——— C. M. P. No. 5917 of r951 ordered. 
C. M. P. No. 5974 Q 195! dismissed. 
[FULL BENOH.] ` 


IN THE HIGH.COURT OF JUDICATURE AT MADRAS. 
Prevent :—Me. P. V. RajAwannar, Chief Justice, Mr. CHANDRA REDDI AND 
Mr. JUSTICE VENKATARAMA AYYAR. 
In the matter of an Advocate, High Court, Madras, | 
_N. Krishnaswami Nayudu .. Complamani.* 
` Lagal Prostitionct— Proceedings against—If shevld be dropped because c inant chooses te withdrato 


is not willing to conduct the proceedings. | 
The Advocate-General in support of the Notice. 
- The Judgment of the Court was delivered by ' l an 
The Chief Justice. —There were two charges against the respondent, who is an 
advocate of this Court ; they ran as follows : 

A that Mr. P. Ramanuj i, bei ad te of the High Court of Judicature 
at Pet aia to Mr. N. Kahawa a de a a oss, y a had 
full title to a ‘Amir Bagh’ in Mangadu Wallajah Taluk, Eeey induced the 
complainant a to agree to purchase it and from Fim in or about April and May, 
1947, 2 sum of Rs, 2,000 first as advance and later another sum of Ra. 2,000 and agam another sum 

aso towards remuneration with full knowledge that the said representations were made by 
you falsely with fraudulent and dishonest intention ; ' 

' (2) that the sum, of Rs. 2,000 received by you on tbe second occasion for and on behalf of 

ukundoss had not been paid by you to the said Balamukunioss and that you have misapp 

priated the same dishonestly and fraudulently and that therefore a decree has been obtained against 
you in CLS, No. 297 ọf 1947, High Court, Madras.” ; 
After the respondent had filed his statement, enquiry before the Bar Council was 
being adjourned from time to time and eventually on 19th March, 1951, the com- 
plainant’s advocate represented that he was not ready with his evidence and that 
his client proposed to withdraw the complaint. The enquiry was then adjourned 
to 4th April, 1951, on which date both the ccmplainant and the respondent were 
absent ‘and finally on 16th April, 1951, the complainant appeared along with his 
advocate and the advocate stated that the complainant does not desire to proceed 
with the ‘enquiry as he considered that he could not substantiate the charges made 
by him. On 26th April, 1951, the Tribunal of the Bar Council reported that the 
proceedings should be dropped against the respondent as the further continuance 
of the enquiry was likely to be fruitless and as evidence may not be available. a 
_ We cannot agree’ with the Tribunal’s view of the matter. It may be ‘that the 
-complainant has chosen to withdraw the complaint made by him for reasons of 


*R.C. No. 29 of 1951. 24th September, 19516 
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his own. A mere statement by him that he could not substantiate the cl 

against the respondent cannot be accepted, especially having regard to the considered 
judgment of Panchapagesa Sastry, J., in G.S. No. 297 of 1947, in which the learned 
Judge had an opportunity of examining the entire evidence on the matter and it 
is common ground that the present proceedings are intimately connected with 
the proceedings in that suit. On the finding of the learned Judge in that case, 
we find it impossible to agree with the Tribunal that the two charges against the 
respondent cannot be substantiated. We wish to say no more at this stage which 
‘may prejudice the respondent in any manner.. All that we propose to say now is 
that this is not a matter in which the proceedings should be dropped against the 
respondent merely because the complainant has chosen to withdraw the complaint. 
\We cannot accept the report of the Tribunal and we direct the complaint to be kept 
on the file and an enquiry to be made by the Tribunal. If the complainant is 
not willing to conduct the proceedings the Tribunal can appoint an advocate to 


conduct the proceedings against the respondent. 
—— Complaint to be kept on file 
a 1 d 


V.S. 
| i | enquiry to be made. 
IN THE HIGH COURT OF JUDIQATURE AT MADRAS. 
PRESENT :—-Mr. JusTIOR RAMASWAMI. ` 
Oruganti Hanumappa . l Petitioner 
U. 
The State and another .. Res : 

Warrant case—Death of complainani—Procesdings, if terminated—Wreng erder of acquitial—O rlering 

To a warrant case after a charge has been framed there can be no termination of all proceedings 
because the complainant is dead. 

In revision it will not be proper to order further enquiry after settmg aside a order of 
acquittal, when on the same cause of action there hes been a civil suit and a long time elapsed 
since the criminal p-oceedings began. 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of the Sub- 
Divisional Magistrate, Anantapur, dated 1st September, 1950, in C.C. No. a8 of 
1Q50. 

f C. Kondiah for Petitioner. 

P. Basi Reddi, P. Rajamamckam and I. Baliak for Respondents. 

The Public Prosecutor (V. T. Rangaswami Atpangar) for the State. 

The Court made the following 

© ORDER.—İIn this warrant case, after a charge has been framed, on the death 
of the complainant, there is no termination of all the proceedings, as seems to have 
been assumed by the Magistrate below. The order made By the Magistrate is, 
therefore, undoubtedly illegal. 

The further question which has to be considered, after coming to that conclusion 
is, should I in revision formally set aside the acquittal and direct the Magistrate 
to continue the trial from the point at which he was when he passed the order of 
acquittal, 

, This I am not prepared to do, for the two reasons, that on the same cause of 
action a civil suit has been filed by the petitioner against the respondent and a 
decree is stated to have been obtained, and the matter is said to be under appeal. 
Secondly this criminal case itself has arisen in 1949 and today we are at the end of 
IQ5I. 

It would not be proper exercise of revisional jurisdiction to order further 
enquiry in these circumstances. This petition is, therefore, disposed of in these 
terms without making any further order regarding enquiry. 

K.C. Petition dismissed. 


*Cr.R.Q. No. 1552 of 1930. l i 19th October, 1951. 
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IN THE HIGH COURT OF JUDIGATURE AT MADRAS. . 
| Present :—MR. Jusriog Sussa Rao. 


Edpuri Rama Subbiah l _. Petitioner * 
* 0. 
C. J. Cole and another . Respondents. 


Madr 1 (Lease and Rent Control) Act (XAV cf 1 , section 11 (2)}—Scope and applicability 
Repairs D tant edhe taking permission of landlord Right te dake cont thereof from rent, 

Section 11 (2) of the Madras Buildings (Lease and Rent Control) Act, can be mvoked for 
‘the of securing the requisite permission from the Rent Controller to ma the necessary 
repairs.’ It cannot obviously apply to a case where a tenant has made repairs without taking the 
requisite permission and for getting an order from the Rent Controller for realising the amount so 
spent. 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of certiorari calling for the records relating to R.C.A. No. 20 of 1950 
on the file of the Court of the District Munsif, Kurnool and quash the order made 
therein dated 14th October, 1950 (R.C.P. No. 118 of 1949, Rent Gontroller’s Gourt, 
Kurnool). 


P. C. Parthasarathi Aipangar for Petitioner. 
Respondent not represented. 
The Court made the following 


Orper.—This is an application for issuing a writ of certiorari to quash the order 
of the District Munsif of Kurnool setting aside the order of the Rent Controller, 
Kurnool. The petitioner is the owner of the house bearing door No. 1/69, Bastian 
Road, Kurnool The respondent is the tenant of that house. He filed R.C_P. 
No. 118 of 1949 on the file of the Rent Controller, Kurnool, under section 11 (2) 
of Madras Act XXV of 1949 praying for permission of the Rent Controller to effect 
repairs to the house and to deduct the costs thereof from the rent payable by him. 
‘The petitioner contended that he was not at all informed by the respondent about 
the repairs required for the building and that the latter had no power to make 
the repairs without complying with the provisions of section 11 (2) of the Act. The 
Rent Controller dismissed the petition on the ground that the respondent has not 
applied for permission before undertaking the repairs as required by section 11 (2) 
ofthe Act. The District Munsifagreed with the Rent Controller that the respondent 
made repairs without taking the permission of the Rent Controller. Notwith- 
standing that fact, he allowed the petition to the extent of about Rs. 93 by invoking 
certain equitable doctrines. Learned counsel for the petitioner contended that 
there is no scope for the application of equities in construing a statutory provision 
and the respondent cannot ask for any relief contrary to the express provisions of 
section 11. Section 11 (2) reads as follows : 

“Ifa landlord fails to make the necessary repairs to the building within a reasonable time after 
notice is given by the tenant, it shall be competent for the Controller to direct on application by the 
tenant that such repairs may be made by the tenant and that the cest thereof may be deducted from 
the rent which is payable by him.” f ° 
The section therefore lays down two conditions before a tenant can make the repairs 
to a building: (1) the landlord should have failed to make the necessary repairs 
after notice is given by the tenant and (2) the Court should have given permission 
to him to make the repairs after the landlord made default after such notice was 
served by the tenant. In the present case neither of the conditions were complied 
with. The respondent did not serve the requisite notice on the landlord asking 
him to make the necessary repairs nor did he make the repairs with the previous 
permission of the Rent Controller. Section 11 can only be invoked for the purpose 
of securing the requisite permission from the Rent Controller to make the necessary 
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repais. .It cannot obviously apply} to a tase where a tenant has’ mide the i 
without taking the requisite permission and for getting an order from ie Rent 
Controller for realising thé amount so spent. The o of the Rent Controller- 
is correct and that of the appellate authority is contrary to the express provisions 
of section 11. The order of the District Munsif is set aside and the respondent. 
will pay. the costs of the petitioner. Advocate’s fee Rs. 50. eee ae 
VS. i  —— - Order quashed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` ` 


PresENT :—Mxr. Jorra Sussa Rao. 
Ammireddi Sooramma alias Suriyakantamma ... Appellant* 
D. , | -a i 
Arhmireddi Venkataratnam ° zo Respondent. 5 
Dsed—Constracticn—Clanie restricting clienation—Zamindar's right to resume prositiymeni inan— 
Hindu Lavo—Inkeritance—Shll-born child-——Right to inherit to such child. i as 


in order to be invested with a right, for the course of inheritance cannot be divested by the mere foctal] 
existence of a child not born alive ; and no person can claim an estate, as heir ofa -born child, 


ey ee eee t his 
life time enjoy only the income from the land wi t mg powers of disposition by way of gi 
and sale’. Meee ats provided that after A’s death Eaa: bad Baca bom hin they ea a 
it absolutely and in cae he ha^ no male issue, it would go to the son, the defer dant and that in 
the pening of the second cuntingency, the defendent was to give mairtensnce to the se ond 
wife of K. In 1925 K obtained a patta from the xamindar and in 1941 executed a deed of gift in 
favour of his second wife, the plamtff, who gave birth to a still-born son after the death of K. The 
defendant took possession of the properties under the terms of the partition deed and the plaintiff 
filed the suit basing her claim on the gift deed as Well as on the terms of the partition deed. 


| Hald, applying the above principles that the gift deed was not valid and that plaintiff was not 
entitled to any relief except the maintenance provision in the pertition deed. | Ce ' 
_ Appeal against the decree of the'District Court, Krishna at Masulipatnam, ‘in 
A.S. No. 193 of 1945, preferred against the decree of the Court of the Subordinate 
Judge, Masulipatnam, in O.S. No. 11 of 1943. 


P. Somasundaram, V. Srinivasa Rao and M. Appa Rao for Appellant. . 

C. Rama Rao and P. Ramachandra Reddi for Respondent. 

The Court delivered the following 

Jupcment.—This is a second appeal against the decree and judgment of the 
District Judge of Krishna modifying that of the Subordinate Judge of Masulipatnam 
in O.S. No. 11 of 1948. Plaintiff is the second wife ofone Kotayya. Bya registered 
partition deed, Exhibit D-1, dated 6th July, 1923, Kotayya and his son Venkata- 
ratnam (the defendant) by his first wife partitioned the family properties. Under 
the said deed the A marked schedule properties were allotted to Kota and the 
B marked schedule properties to Venkataratnam. It was also provided hernude 
that Kotayya should only enjoy the income derived from the property allotted to 
him without powers of alienation and that after his death if sons had heen born 
to him they should take it absolutely and in: case he had no male issue, it would 
go to Venkataratnam. In the happening of the second contingency the document 
directed Venkataratnam to give maintenance to the plaintiff at the rate of one 
a a ee ee 


- S.A, No. 715 of 1948. 24th July, 1951. 
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putti of paddy per year. The aforesaid A schedule land was service inam land 
situated in the village of Chotagudi. In or about 1869 the Government resumed 
that inam and conferred a ryotwari patta on the ancestors of Kotayya. ln 1922 
the Government decided that the land was zaminaarı land and canceled its oraer 
of resumption., After this Kotayya paid Nazarana to the zamindar and obtained 
patta from him in the year 1928.. On 4th September, 1941, Kotayya executed 
a gift deed, Exhibit P-4, in favour of the plaintiff in respect ot the said property. 
Kotayya died in 1942 and the defendant took possession of the property snortly 
thereafter. The plaintiff filed O.S. No. 11 of 19493 for a declaration of her title 
and for possession of the suit properties. Alternauvely she claimed maintenance 
at the rate of 4 putties and 6 tooms of paddy per year. The plaintiff’s case is that 
after the Government recognised the zamindar’s 1ight in 1922, the zamindar re- 
sumed the lands and conferred a new title en Kotayya for consideration and, there- 
fore, the gift deed in her favour was valid. Alternatively though this was not 
raised in the pleadings it was contended in the courts below that a boy was born 
to her, that he died on the next day and that she succeeded to him as his mother. 
‘She also pleaded that the clause in the partition deed conferring a title on the 
-defendant was repugnant to the absolute interest conferred on her husband and was 
therefore void. The defendant contended that as the plaintiff had no children 
he became the absolute owner of the properties under Exhibit D-1 subject to the 
maintenance. The learned Subordinate Judge held that a son was born to the 
plaintiff and that but for’ the occurring of that contingency, the property would 
have devolved upon the defendant. He found that the patta conferred upon 
Kotayya by the zamindar was only in recognition of the pre-existing rights in the 
family and did not create a new title in him. He was also of the view that the 
maintenance fixed under the document was rather inadequate but that the reason- 
able rate would be two putties per year. Pursuant to the aforesaid finding he gave 
a declaration that she was entitled to a life estate in the suit properties and directed 
possession of the suit properties. The defendant preferred an appeal to the District 
Court, A.S. No. 193 of 1945. The learned District Judge on the evidence found 
that the child was only a still-born one. He agreed with the Subordinate Judge 
that the partition deed was valid and that Kotayya did not acquire a fresh title 
by the patta issued by the zamindar. As he held that the child was not born alive, 
he modified the decree of the Subordinate Judge and gave a decree instead for 
maintenance. The plaintiff has preferred the above second appeal. 


The learned counsel for the appellant raised before me the points his client 
had unsuccessfully pressed before the Court below. The 1 counse] argued 
that the clause in the partition deed restricting Kotayya’s right to dispose off the 
property by gift or sale was repugnant to the absolute title conferred thereunder. 
To put it in other words he said that under the partition deed the property to which 
Kotayya was absolutely entitled was allotted to his share and that the subsequent 
clause sad aot right of alienation is in derogation of that right and therefore 
void. Though ibit D-1 is styled a partition deed, it was really a settlement 
‘deed executed between the father and son having regard to the circumstances 
then obtaining in the family. As already stated, the defendant was Kotayya’s 
son the first wife. When Kotayya married a second wife, presumabh, the 
defendant for his share. Kotayya was also anxious to make a provision 
for his children, ifany, by his second wife and in case she had no children, to provide 
for her maintenance. The intention of the parties was effectuated by giving a 
life estate to Kotayya in respect of the A scheduled property and a vested remainder 
to the plaintiff’s sons, if any, and if she had no sons, to the defendant. In the 
peed erage ay latter contingency she was provided with maintenance. A fair 
1 of the document, therefore makes it dear that no absolute interest was 
intended or as a matter of fact conferred on Kotayya. The relevant words are, 


“Tt has been settled that the said Kotayya shall throughout his lifetime enjoy only the Income 
from the A marked property without having powers of disposition by way of ailt trl sale theseie ” 
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The words are clear and unambiguous and confer only .a life estate on Kotayya. 
I therefore hold that the clause restricting the. alienation is not in derogation of an. 
absolute grant but is a condition of.the grant itself., : 

It was then contended by the learned Counsel that the issue of a patta 
in favour of the plaintiff’s husband created a new root of title.. The question 
therefore is. whether the zaminodar by issuing a patta recognised the pre-existing 
rights of the family in the property, as. conten by the respondent, or resumed 
the lands and created a new title for the first time in favour of Kotayya. If it is 
the former, Exhibit D-1 would operate on these’ properties and the title to the 
properties would be governed by its provisions. it is the latter, the gift deed in 
favour of the plaintiff would be valid. Before considering the evidence in this. 
case it is as well that I briefly notice the law on the subject which is fairly well 
scttled. Resumption consists in putting an end to the grant under which lands are 
held remitting the services, Umide Rajaha Raje Bommarauze Bahadur v. P. Venkata- 
dry Naidoot. On the exercise of the right of resumption, the zamindar may recover: 
possession of the land, if the land itself had been the subject-matter of the grant 
or if the grant was only of the melwaram in whole or in part and the grantee had 
been in possession before such a grant, he may put an end to the beneficial tenure 
and impose full assessment, but before he could exercise his right to resume or take 
possession of the land, he must establish his right to resume and evict the person. 
in possession of the land. ‘That depends upon the nature, extent and terms of the 
grant. In Idubwly Stppadds Garu v. Sri Rajak Viswaswara Nissanka Bahadur Garu?, the 
question was whether the zamindar was entitled to resume and recover: possession. 
of the lands granted to the defendants for discharging personal service such as for 
carrying the zamindari palanquin. The learned Judges held that the burden was 
on the zamindar to show that he had a right to evict. At page 144 the learned. 
Judges say, l 


“ Resumption means no more than a taking back of that which was once given, and therefore 
the plaintiffs cannot succeed in evicting the defendants unless they are able to show that what was 
Seon eal aca areca of the melwaram or landlord’s share of the produce but the 
land it a - ` 


A Full Bench of the Madras High Court considered the rights of a zamindar to resume 
a pte-settlement grant in Rajah of Vizianagaram v. Appalaswami?. Kumaraswami 
Sastri, J., who delivered the judgment on behalf of the Full Bench pointed out that 
there was a distinction between a grant burdened with service and one made in 
lieu of wages and that in the former case the grant could not be resumed without 
at least showing that the services were required to be done and were refused. The 
Full Bench also laid down the following two propositions : (1) where a zamindar 
wants to resume land granted before the Permanent Settlement and held by the 
grantee, from father to son, the onus is always on the plaintiff, (2) where the question 
is as to the class to which a specified Boa involving service belongs there is no 
presumption one way or the other. erefore the zamindar who seeks to eject 
a tenart must establish his right to resume the lands. In the present case the origi- 
nal grant is not filed. Nor do the documents filed in the case establish that 
zamindar exercised his rights of resumption and purported to confer a new title on 
Kotayya.. Exhibits P-14 (b), P-15 (a), P. 14 (a), P-15 and P-1g only show that 
the zamindar collected some amounts from Kotayya and issued a patta. They 
are consistent both with the recognition of a pre-existing right and with conferment 
of a new title. The only document which discloses the history of the plaint schedule 
lands is Exhibit P-3, the Register of Inams, dated 7th October, 1859. It shows 
that the lands were given for service, under the zamindar. It indicates that even 
in 1794, a memper- of the Ammirdi family was in possession. It shows that the 
zove nt issued a title deed in favour of Ammireddi Venkatachalam, but 
later on cancelled the resumption in the year 1922. It is not knowh when the 
grant was made and by whom or whether the services were continued or disconti- 


(a - 
I. (1858) 7 M.I.A. 128., F . M.L.T. as ae 
EE? (r918) 18 M.L.T. 142. j i oe (1929) 59 L.J. 183 (F.B.). l i 
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nued or demanded or refused. Itis also not clear whether the land was given by 
the zamindar or whether the Inam was comprised of both the varams or the mel- 
varam. But one thing it clearly shows is that this family had been in possession 
and enjoyment of this plot for over 100 years. It does not establish that Kotayya 
and his ancestors were doing any service for a long period of time. It is impossiblo 
therefore to hold that or. the evidence that Kotayya and ‘his ancestors had no pre- 
existing interest in the lands and that the zaminda: validly resumed the lands and 
conferred a new root of title on Kotayya. Learned counsel for the appellant relied 
upon the decision in Sadastoarayudu v. Venkataswwamit, and contended that it 
was in all fours with the instant case. I cannot agree. There the learned Judges 
held that a holder of a wee under a service tenure cannot acquire a right of 
permanent occupancy under the Estates Land Act and his tenants are in no better 
position. The right of the zamindar to resume the village was not questioned in 
that case, but it was argued that the tenants who weie let into possession by the 
Inamdar acquired rights under the piovisiors of the Estates Land Act. The learned 
Judges held that the-land which cannot be a ryoti land between the grantor and 
the service-holder cannot become a ryoti land as between the latter and his tenant. 
This decision does not support the contention of the appellant. I, therefore, accept 
the finding of the Court belon that Exhibit P-4 dated 4th April, 1941, was not 
valid and‘did not convey any interest to the plaintiff. 


The learned covnsel for the appellant next contended that the finding of the 
learned Judge that a son was not born alive to the plaintiff was not correct. This 
is a pure question of fact and no permissible grounds have been advanced before 
me to justify interference. I accept the finding. 


meal was contended that for the purpose of inheritance it was not necessary 
that the child should have been born alive but it would be enough that it was con- 


ceived. Reliance was placed upon the well recognised principle of Hindu law 
that the rights of a son in the womb to the ancestral property cannot be defeated 
by a will or a gift. In Minakshi v. Virappa', it is stated that the author of Smrithi 
Chandrika reciting the sloka, os 

“The venerable teachers direct that ownership to wealth is acquired by birth alone ” explains 
the terms ‘‘ by birth alone ” 2s meaning by the very formation of the foetus in the mother’s womb.” 


It is not necessary to multiply cases. It cannot be disputed that under the Hindu 
law a posthumous son will be entitled to succeed to the father or to claim a share 
in the joint family property. But the learned counsel argued for an extension 
of the principle even to a case of a still-born son. His argument may be ingenious 
but, in my view, it is fallacious. The law of inheritance applies only to persons 
who are born alive but not to corpses. “Inherit” means “receive by legal aescent 
or succession’, and obviously a corpse cannot receive the property frem another. 
A living person, though not born, but only existed in the womb at the time the 
succession opened is treated by fiction under Hindu law for the purpose of succes- 
sion as if in existence at the time the succession opened, but a dead body cannot. 
have a legal existence. The learned author of Hindu law (Golapchandra Sarkar 
Sastri) in his 8th Edition at page 274 saya, 

“ Hence a son and the like may be said to acquire the right from the moment of their conception; 
but itis absolutely necessary that the child in em thould be born alive or come into existence in 


order to be invested with the right ; for, the course of inheritance cannot be diverted by the mere foctal 
existence of a child not born alive ; and no person can claim an estate, as het ofa born child.” 


I respectfully agree with the above observations of the learned author. I cannot 
therefore accept this contention either. 


Before I close it is also necessary to notice a preliminary objection raised by 
the learned counsel for the respondent. The learned Judge gave a declaration 
that the plaintiff was entitled to a life estate. The defendant preferred an appeal 
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to the District Judge, but the plaintiff did not choose to do so. It is therefore ton- 
tended that'the appellant is precluded from arguing that the defendant did not 
acquire ‘any right under Exhibit D-1. ‘There is no force in this argument, for the, 
appellant would be entitled to support the judgment of the first court on. other 
grounds, though he could not get a higher relief, even if he succeeded, than that 


given to him in the first Court. | i 
_ In the result the second’ appeal is dismissed with costs. ' : : 
/. VBS. — Appeal dismissed. 
a [FULL BENOH.] a 


4 
,, 


IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 


-Presenr-:—Mr. P. V. RAJAMANNAR, Chisf Justice, Mr. JUSTICE PANGHAPAGESA 
SASTRY AND. Mr. JUSTICE SOMASUNDARAM. Si . 
Kandaswami Pillai - - .. . Appellari® .. 

f : ` a 
U. , ; 
Kannappa Chetty alias Arunachala Chetty | .. Respondent. , 

Civil Procedure Gods (F af 1908), section dBA contol by sation 15 (1) of the Limitation Act—Period 

of twelve years—If a period of limit : = 
' Section 48 of the Civil Procedure Code is controlled by section 15 (1) of the Limitation Act. 

The expression in section 15 (1) of the Limitation Act does not mean ‘ 
by the first schedule ” to the Act. It would include a case where a period of limitation is prescribed 
by any general statute like the Civil Procedure Code, Even if it be understood in the strict sense, 
the fired by section 48, Civil Procedure Code, must be deemed to have become a part of the 
Limitation Act by a process of incorporation in Articles 181 and 182. Whether the word ‘‘preacribed”’ 
in section 15 (1) of the Limitation Act would apply to periods of limitation provided by other statutes 
or not, it is clearly indicated by Article.181 that the period fired by section Civil Procedure Code, 
is in peri materia with the period of limitation in the schedule to the Limitation Act. The 
period of 12 years mentioned in section 48, Civil Procedure Code, is a period of limitation. , . , 

Appeal against the order of the District Court, North Arcot,‘ Vellore; dated 
14th March, 1949, in A.S. No. 243 of 1948 (in E.P. No. 376 of 1944, in O.S. No.,292 


of 1930, District Munsif Court, Tiruvannamalai) l f 
_*, S. Vaidyanathan for B. C. Seshachala Iyer for Appellante - ..  .. Soa 
` E. Vinayaka’ Rao for Respondent. l n -> 
De l ORDER OF REFERENCE TO A FULL Benom. 


` Panchapakesa Ayyar, J.—An important question of law arises in this C.M.SA. 
namely, whether the 12° years’ ‘period préscribed in section 48, Civil Procedure 
Gode is absolute and unqualified, and subject only to the exception in section 48 
(2) (a), and imposes a complete bar to the entertainment ‘of a frésh application 
or execution after the expiry of the period of r2 years, irrespective of the provisions 
of section 15. of the Limitation Act, being not a_period of limitation prescribed ‘for 
any 


The factshere are briefly these.—The petitioner (decree-holder) obtained amon 
decree for a sum of Rs. 3,000 and odd, in respect of two promissory notes, on. 10 
April, 1930, in O.S. No. 292 of 1930 on the file of the District Munzsif, Tiruvanna- 
malai, filed by him on rst April, 1930. He had gotan attachment before judgment 


on gth April, 1930, in I.A..No. 313 of 1930. .The ju t-debtor effected a i- 
tion with his father on goth March, 1930. Then he I.P. No. 20 of 1930 in the 
Sub-Gourt, Vellore, on 4th April, 1930, and was adjudicated insolvent on 11th Sep- 


tember, 1930. His moveables were attached by this decree-holder on 11th April, 
1930. The judgment-debtor’s father filed a petition and got many’ of the items 
attached before judgment released, claiming them to have fillen to him at partition, 





- 
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on 8th August, 1931. Then he bequeathed them to the judgment-debtor’s sons 
by a will, dated.gth August ,1931 and died on 16ch August, 1931. The decree-hoider 
filed a claim suit, O.S. No. 33 of 1933, Sub-Court, Veyore and got the claim order 
dated 8th August, 1931, set aside. ‘Tne Official Receiver filed I.A. No. 350 of 1933 
in I.P. No. 20 of 1930 on the file of the Sub-Court, Vellore, to set aside ine alleged 
partition dated goth March, 1930, as a bogus one and in fraud of the creditors and 
got that partition set aside as fraudulent: The judgment-debtor filed C.M.A. 
No. 30 of 1934 and A-S. No. 86 of 1934 in the District Court, North Arcot, regaraing 
the setting aside of the claim order and partition. Both wure dismissed by the 
District Judge. The judgment-debtor filed C.R.P. No 58 cf 1934 and S.A. No, 222 
of 1935 in this Court against the orders of the District Judge. 'L'hey were dism issed 
on 5th February, 1937. The ju ent-debtor’s sons asked the Official Receiver 
for partition and then filed a suit (O.S. No. 27 of 1941) from which there was an 
pes pian which was decided only on 21st March, 1944. The Insolvency Court 
ordered stay of execution of the decree in O.S. No. 292 of 1930 on 18th August, 
1931, under section 29 of the Provincial Insolvency Act, and tnat stay continued 
till roth February, 1942, when the decree-holder filed I-A. No. 103 of 1942, in 1.P. 
No. 20 of 1930 in the Insolvency Court, (Sub-Gourt, Vellore) and got the permisnon 
to execute the decree and put the proceeds into Court. ‘Then he filed E.P. Nos. 745 
and 746 of 1942 which were dismissed in limmne as barred by lhmitauon under secion 
4, Civil Procedure Code. Later on, he filed the present Exccution Petuuon (EP. 
o. 376 of 1944) and claimed that it was in time as he was entitlcd, under section 
15 of the Limitation Act, to deduct the period berween 18th August, 1931 aud roth 
February, 1942, covered by the stay ordered by the Insolvency Ccurt fur which he 
was not responsible. Both the lower Courts held that he was not enuukca to the 
exclusion of that period under section 15 of the Limitaticn Act, as sccucn 4t Qyvil 
Procedure Code, did not prescribe a period of limitaticr, :nd was tkerfiie not 
controlled by section 15 of the Limitaticn Act, and imported absolute bar (subject 
to section ‘a (2) (a) and not a mere period of limitation. There are some other 
minor points of law also involved besides the justice and validity of the rejection 
of ILA. No. 157 of 1949 filed to prove fraud under section 48 (2) (a) by the judgment- 
debtor by the learned District Judge. 

I have perused the records and heard the learned counsel on both sides. I 
find it necessary, before discussing and deciding the.minor Icgal questions and the 
propriety of the dismissal of I. A. No. 175 of 1946 to gut the important point of law 
‘referred to at the very outset scttled by a Full Bench decision of this Court. As 
-pointed out by the learned counsel for the appellant, there is an unresolved cenflict 
“on the point regarding three Bench rulings of this Gourt. A Bench ‘of this Go 
consisting of Wallace and Thiruvenkatachariar, JJ., held in Thandavamurthi v. 
Durgamba, that section 48, Civil Procedure Code does not prescnbe a period 
‘of limitation and is not controlled by section 15 of the Limitation Act, 
and that its object is to prevent E. Ps. being kept penduig indefinitely. 
‘Another Bench of this Court consisting of Spencer and Rameram, JJ., held 
-in Subbarayan v. Natarajan*, that section 48, Civil Procedure Code, contains 
an prohibition, subject to exceptions contemed in clause (2) 
thereof, against the execution of certain kinds of decrees more than 12 ya's old, 
and that it is not controlled by section 15 (1) of the Limitation Act cf 19c8, : nd 
that an application for execution of such a decree, even though stayed by an injunc- 
tion or an order of Court, filed after 12 years from the dite of the de r.e, œnnot 
“be saved from the bar under section 48, Civil Procedure Code, by excluding under 
section 15 (1) of the Limitation Act, the time during which the execution was stayed 
‘by Court. But later on, in 1939, a Bench of this Gourt consisting ae and Krish- 
naswami A ome Be differed from the above two rulings and held in Kalyana- 
sundaram Pillai ©. Vaithilinga Vanniar*, that the language of section 78 (2) of the 
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Provincial Insolvency Act was comprehensive enough to affect and control- a. 
„computation of the period of time limited by section 48, Civil Procedure Code, 
and that the periéd during which the insolvency was pending (ın that case the adju- 
dication was annulled and in this case it has no¢ been annulled) must therelore, 
be excluded in computing the period of 12 years fixed by section 48, Civil Proce- 
dure Code, and that the execution petition was therefore in time. A Full Bench 
of the Allahabad High Court consisting of Sir John Thom, C.J., and Iqbal Ahmed 
` and Bajbai, JJ., held in Koer Drigpal Singh v. Pancham Singh1, after considering the 
ruling in Subbarayan V. Natarajan”, and several rulings of Calcutta, Allahabad and 
other High Courts, that section 48, Civil Procedure Code, does not impose.a 
complete bar to the execution of a decree after the expiry of the period of 12. 
years irrespective of the provisions of section 15 of the Limitation Act, and that 
the provisions of section 15 of the Limitation Act do apply to and affect section 48, 
Civil Procedure Code, and, so, where the execution of a decree has been stayed 
by injunction, the time of the continuance of the injunction must be excluded in 
computing the period of 12 years prescribed by section 48, Civil Procedure Code. 
They went on to say that section 48, does prescribe a period of limitatioa, and 
that the Civil Procedure Code and the Limitation Act have always been treated 
by the Legislature as intimately related to each other, and that, on the authority 
of the Privy Council in Phoolbas Koonwur v. Lalla Fogeskur Sahoy*, it must be taken. 
that the intention of the Legislature was that the general provisions of the Limita- 
tion Act relating to the computation of periods of limitation should apply to periods 
of limitation prescribed in the Civil Procedure Code. They also said that the 
operation of section 15 of the Limitation Act is not restricted to the periods of limita- 
tion prescribed by the first schedule to the Limitation Act and that the word “ pres- 
cribed ” has been used in a general sense as meaning “ prescribed by any enact- 
ment for the time being in force”’. In Sitaram v. Chiumilalsa $, a Bench of the Nagpur 
High Court, and in Ram Gopal Bhutada v. Sitaram Amnayya*, a Bench of the Bombay 
High Court has held that section 48, Civil Procedure Gode is controlled by sec- 
tion 15 of the Limitation Act as it does provide “a period of limitation’ within 
the meaning of section 15, and that it will be unreasonable to make a party suffer 
for an act of Court like a stay preventing execution. On the other hand, a Bench 
of the Lahore High Court has in Nath Mal v. Jai Karan Das? and the-Patna High 
Court in Krityanand Singh v. Prithichand Lal Chowan’, and Jagannéth Bai v. Sadhu 
Charan Bal’, taken the earlier view of this Court in Subbarayen v. Natarajan*, namely, 
that section 48, Civil Procedure Code, contains an absolute and unqualified prohi- 
bition of execution after 12 years and that it is not controlled by section 15 of the 
Limitation Act. In Manickam Chettiar v. Ramaswami Chettiar®, Wadsworth, J., 
held that the period of stay under section 20 of the Madras Agriculturists Relief 
Act could not be excluded from the 12 years’ period mentioned in section 48, Civil 
Procedure Code, by applying, section 15 of the Limitation Act. In Ratnaswami 
Padayachi v. Kuppuswamt Ayyar!°®, Panchapakesa Sastri, J., referred to the conflict 
on this point and to the decision in Koer Drigpal Singh v. Pancham Singh}, but did 
not have to give a decision of his own, as the case could be decided on another 
point. 

In view of the open conflict of rulings between the two earlier Bench rulings 
of this Court and the later Bench ruling of this Court, and my view that the later 
Bench ruling embodies the more reasonable and equitable view; and that this view 
does not depend merely or even mainly, on the fact that the adjudication was annulled, 
which fact was not’ at all material for this purpose, and that the question of law 
involved is of great importance and of constant occurrence, and that it has to be 
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decided one way or the other directly in order to dispose of this C. M. S. A. I 
am of opinion that it is necessary that this important point of law be settled and the 
conflict resolved by a decision of a Full Bench of this Court. As the conflict is 
between Bench decisions of this Court, it is not enough to refer the matter to a Bench. 
It has to be referred to a Full Bench. The papers will be placed before his Lord- 
ship the Chief Justice for constituting a Full Bench for this purpose. After the Full 
Bench decision is received, arguments will be heard on the other legal points 
involved and the propriety of the dismissal of I. A. No. 1750f 1946, and the C. M.S.A. 
disposed of. 
The question to be answered by the Full Bench is :— 


“Is section 48, Civil Procedure Code, controlled by section 15 of the Indian Limitation ale 
or does it prescribe an absolute probibition of an entertainment of a fresh execution application ee hi 
12 years from the date of the decree subject only to the exceptions contained in that same section ?”’. 


(Pursuant to the above order of reference to the Full Bench, this appeal 
coming of for hearing, the Court expressed the folowing) 


Opinion : Ths Chief Justice—The point referred to us for our opinion is one 
of considerable difficulty. At every step of the reasoning in support of either view" 
taken on it there is considerable divergence of judicial E h There is much 
to be said for either view and ultimately our decision must depend upon what 
view appeals to us. The question is: 

**Is section 48, Civil Procedure Code, controlled by section 15 of the Indian Limitation Ac 


or does it prescribe an absolute prohibition of an entertainment of a fresh execution application beyo 
twelve years from the date of the decree subject only to the exceptions contained in that same section ??’. 


Section 48 runs as follows : 


“ (1) Where an app nenHon to exerts a decree not being a decree granting an injunction has. 

been e, no order for the execution of the same decree shall be made upon any fresh application. 

presented after the expiration of 1g years from— i 
(a) the date of the decree sought to be executed, or, 


(5) where the decree or any subsequent order directs any payment of money or the delivery 
of'any property to be made at a certain date or at recurring periods, the date of the default in 
making the payment or delivery in respect of which the applicant seeks to execute the decree. 

(2) Nothing in this section shall be deemed— ` , 

(a) to preclude the Court from ordering the execution of a decree upon an application pre- 
sented after the ae of the said term of twelve years, where the iudgment-debtor has freud 
or force, preven the execution of the decree at some time within 12 years immediately re the 
date of the application ; or 

(b) to limit or otherwise affect the operation of Article 183 of the First Schedule to the Indian. 
Limitation Act, 1908.” 

The section is given under a separate heading “ Limit of time for execution ”. 
The marginal note is “ Execution barred in'certain cases ”. 

Section 15 of the Indian Limitation Act in so far as it is material is in the follow- 
ing terms : l , 

“ (1) In computing the period of limitation prescribed for any suit or application for the 
execution of a decree, the institution or execution of which has been stayed by injunction or order,, 


the time of the continuance of tke injunction or order, the-day on which it was issued or made, an 
the day on-which-it was withdrawn, shall be excluded.” : 


The Legislative history of this provision is as follows : In the Act of 1859 there was 
no provision corresponding to this. In the Act of 1871 the corresponding provision 
was section 16 which ran thus: i 


“ In computing the period of limitation prescnbed for any suit, the commencement of which has 
been stayed by injunction, the time for the continuance of the injunction shall be excluded.” 


In the next Act of 1877 the corresponding provision was section I 5 which ran thus + 
` “ In computing the period of limitation prescribed for any suit, the institution of which has been 


stayed by injunction or order, the time of the continuance of the iniunction or order, the day on which 
it was fuel or made, and the day on which it was withdrawn shall be excluded.” oe 
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‘The conflict of opinion is in respect of the construction of the two expressions “‘ the 
period of limitation ” and “ prescribed’? which occur in section 15 of the Limi- 
tation Act., Does “ prescribed ” mean prescribed in the schedule to the Limi- 
tation Act,” or does it mean “ prescribed either in the schedule or in any other 
enactment ?”’. Is the period of 12 years mentioned in section 48, Civil Procedure 
Code, a period of limitation within the meaning of section 15 of the Limitation 
Act? It is obvious that unless the 12 years’ period is a period of limitation and 
_“ prescribed ” is understood in an extended sense as not corfined to the provisions 
of the schedule to the Limitation Act, section 15 of that Act cannot apply in com- 
puting the period of 12 years under section 48 of the Code. 


_ Another statutory provision to which it is necessary to refer is section 29 (2) 
of the Limitation Act as it now stands after the amendment in 1922 which ru 
thus : 

“ Where any special or local law prescribes for any lay eos or application a period of limi- 
tation different from the period prescribed therefor, by the first schedule, the provisions of section 3 


shall apply, as if such period were prescribed therefor in that schedule, and for the purpose of deter- 
mining any period of limitation prescribed for any suit, appeal or application by any special or local 
law— 


t 


(a) the provisions contained in section 4, sections g to 18 and section 22 shall apply only in 
so far as, and to the extent to which, they are not expressly excluded by such special or 1 law.” 
The corresponding provision before the amendment was as follows : 

“29 (1). Nothing in this Act shall . . . . . . (6) affect or alter any period of limi- 
`, tation specifically prescribed for any suit, appeal or application any special or local law now or 
hereafter in force in Britiah India.” 

The Limitation Act of 1877, section 6, was more or less in similar terms, namely, 

“ When, i Aes stra meh heli og ipa seine India a period of limitation 
is ially prescribed for any suit, appeal or application, nothing herein contained shall affect or alter 
the period so prescriked.”’ 

Whether the Civil Procedure Code is a special or local law within the meaning of 
section 29 is also one of the questions which falls to be determined before arriving 
at a final conclusion on the point referred to us. 


The earliest case of our Court with which we can start the discussion is that 
of Kumara Venkata Perumal v. Velayudha Reddit. In this case Sadasiva Aiyar, J., 
made the following observations though they were obiter : 

“ Following the observations in Phoolbas Koomtmar v. Lalla Fogeskur Sakey*, the observations in 
Nawalchand Nemchand v. Amichond Talakckand? and Moro Sadashiva v. Visaji Raghunath, I am inclined 
to hold that the Civil Procedure Code is not a ‘special stature’ but it is a general low of procedure 
usually passed in the same year as the Limitation Act, and that the sections of the Limitation Act 
relating to exclusion of time and obtaining the benefit of the time spent in certain necessary acts, other 
and similar provisions govern also the 12 years’ period of limitation provided for in section 48, Civil 
Procedure Code.” a l 

“The other learned Judge (Wallis, J.) thought it unnecessary to consider whether 
the time as limited by section 48, Civil Procedure Gode, for the execution of a decree 
- can be extended by virtue of the general provisions of the Limitation Act. 
The leading decision in this Court directly on the point is to be found in Subba- 
v. Natarajan*. It was therein held by Spencer and Ramesam, JJ., that section 
W: of the Code contains an unqualified prohibition against execution of certain 
kinds of decrees more than 12 years old and is not controlled by section 15 (1) of the 
Limitation Act of 1908. Though the two learned Judges concurred in this final 
conclusion, their reasoning proceeded on different lines. Spencer, J., held that the 
word “ prescribed ” in section 15, Limitation Act, must be understood as prescribed 
in the schedule to the Act, though the words ‘“ in the schedule ” do not occur in 
the section. He made reference to two decisions of the Allahabad High Court 
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in Jurawan Pasi v. Mahabir Dhar Dube and Shiam Karan v. The Collector of Benares*, 
as supporting him in his view. According to him, section 48 has nothing to do with 
the periods of limitation prescribed in the schedule to the Limitation Act. He 
noticed the view to which Sadasiva Aiyar, J., was inclined in Kumara Venkata Perumal 
v. Velapudha Reddi*?, but apparently did not agree with him. He dismissed section 
29 of the Limitation Act as not affecting the matter one way or the other, because 
it related to special or local laws which contain special provisions of their own for the 
limitation of certain proceedings taken to obtain reliefs provided therein and did 
not include the Civil Procedure Code in its scope. 


Ramesam, J., did not agree with Spencer, J., in confining the application of 
section 15 (1) of the Limitation Act to the periods of limitation provided in the 
schedule to the Act. He held that the Civil Procedure Code was a general law 
and hence periods of limitation in it were governed by the Limitation Act. On 
the second point, however, he held that the period of 12 years mentioned in section 
48, Civil Procedure Code is not a period of limitation within the meaning of section 
15 of the Act. He pointed out that the phrase “ period of limitation ” could be - 
used in the two senses, a strict and a loose sense. In the strict sense it meant such 
a provision that a aerea to which it is sought to be applied will be in time 
if filed within the period and beyond time if filed after it. The period in section 
48, Civil Procedure Code, was not a period of limitation in the strict sense, for an 
application for execution of a decree of the kind mentioned in section 48 will, in 
general, not be in time if filed within 12 years. It will be out of time unless it is 
within three years from any of the dates mentioned in the third column of Article 
182. Referring to column 1 of Article 182 which speaks of the execution of a 
decree or order of any Civil Court not provided for in Article 183 or by section 48, 
Civil Procedure Code and the first column in Article 181 which runs thus, 


“ application for which no period of limitation is provided elsewhere in this schedule or by 
section 48, Civil Procedure Code, 1908,” 


the learned Judge expressed his opinion that it was in the looser sense, the phrase. 
“ period of limitation? was there used. The learned Judge was inclined to hold 
that it was in the stricter sense that the phrase was in section 15 of the Limi- 
tation Act. He was well aware that there was no conclusive reason in support 
of this view becuse he said, 


“ On this question one has to find the sense in which it is used, as best as he can ”. 


He agreed finally with Spencer, J., in holding that in computing the period 
of 12 years in section 48, Civil Procedure Gode, section 15 (1) of the Limitation 
Act could not be applied. The next decision of this court to which reference may 
be made is Thandavamurthi v. Durgamba*. The learned Judges (Wallace and Thiru- 
venkatachariar, JJ.) came to the same conclusion as the learned Judges in Subbarayan 
y. Natarajan®, but apparently on the ground that section 15 (1) of the Limitation 
Act applies only to the periods prescribed in the schedule to that Act and does 
not apply to the periods mentioned in section 48, Civil Procedure Code. ‘This was 
the ground on which Spencer, |.» based his decision, tbough Ramesam, J., was of 
contrary view. There is no er discussion in Thandavamurthi v. Durgambat 
and it does not carry the matter further. Wadsworth, J., followed the alag in 
Subbarayanv. Natarajan’ in Manickam Chstiiarv. Ramaswami Chettiar. He held that the 
period of stay under Madras Act IV of 1938 could not be excluded under section 15 
of the Limitation Act, for the purpose of calculating the 12 years contained in section 
48, Civil Procedure Code. He felt himself bound by the decision in Subbarayan 
v. Natarajan®, though his attention was drawn to the decision m Kalyanasundaram 
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Pillai v. Vaidhialinga Vanmiar! in which the reasoning of Ramesam, J.in Subbaayan 
v. Natarajan? had been criticised, and to the decision of the Full Bench of the Allaha- 
bad High Court in Drigpal Singh v. Pancham Singh? in which a different view had 
been take. No other decision of this Court was brought to our notice which deals 
To section 15 (1) of the Limitation Act in its application to section 48 
-of the e. l 


But it will be useful to refer to the decision in Kalyanasundaram Pillai v. Vaithi- 
linga Vanniarl, though ıt is not a direct case on the point. The learned Judges: 
(King and Krishnaswami Aiyangar, JJ.) were there concerned with the construction 
of section 78 (2) of the Provincial Insolvency Act. Under that provision where the 
order of adjudication has been annulled under that Act, in computing the period 
of limitation prescribed for any suit or application for the execution of a decree other 
than a suit or application in respect of which the leave of the Court was obtained 
under sub-section (2) of section 28, the period from the date of the order of adjudi- 
cation to the date of the order of annulment has to be excluded. The learned 
Ju held that the benefit of this provision would enure to a decree-holder even. 
in the computation of the period of time limited by section 48, Civil Procedure Code. 
Krishnaswami Aiyangar, J., who delivered the judgment of the Bench discussed 
at length the question: What is and what is not a period of limitation. He was 
clearly of opinion that the period of 12 years limited by section 48 of the Code should’ 
be regarded as a period of limitation. He said : i 


“ If the law ‘fixes a period of time after which a suit or other proceedihg is not to be entertained 
by the Court, the period so limited is etymologically a period of limitation.” 


He wasnot satisfied about the necessity or the correctness of classifying rules of 
limitation as falling under two heads, strict and loose. This classification was artifi- 
cial and not founded on any rational basis and not warranted by the statutory 
language. At the same time he was not evidently prepared to say that Spencer, J., 
‘was wrong in holding that in computing the period of 12 years under section 48 
of the Code, it was not permissible to exclude under section 15 of the Limitation 
Act the period of time during which the decree had been stayed by an order of Court. 
Of course, it was not necessary to canvass the correctness of the decision in that 
case, as the learned Judges were concerned with construing a section in another 
Act, namely, the Provincial Insolvency Act. There is no clear indication as to 
what the learned Judges would have held if the very question which arose in 
Subbarapan v. Natarajan? had arisen before them. There is one statement in 
Krishnaswami Aiyangar, J.’s judgment which appears to me to be not quite correct. 
He said at page 619: 

** Both the learned Judges held that the section was inapplicable, as on its true construction the 
word D iaai ' found in it meant ‘ prescribed in the schedule to tbe Act’ though these latter 
words do not occur in it” 

With great respect to the learned Judge, I venture to point out that this was the 
view of Spencer, J., only and not of Ramesam, J., who was not prepared to place 
such a narrow construction of the word “‘ prescribed ”. 


In Allahabad the question was very elaborately discussed by a Full Bench in 
Drigpal Singh v. Pancham Singh®. The decision of the Full Bench was that the provi- 
sions of section 15 (1) of the Limitation Act applied to and affected section 48, 
Civil Procedure Code. The learned Judges held that the word “ pracribed © 
has been used in section 15 of the Limitation Act in a general sense as meaning 
“ prescribed by any enactment for the time being in force ” and that section 48, 
Civil Procedure Code, does prescribe a period of limitation. Sir John Thom, C.J., 
Telied upon the following circumstances in concluding that section 15 of the Limi- 
tation Act need not be confined in its operation to periods of limitation prescribed 
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by the Act itself or by its schedule. The terms of section 15 were perfectly general 
and it must be assumed that the Legislature advisedly did not include the words 
“ by this Act”? or “ by the first schedule of the Act’. The first schedule of the 
Limitation Act is not the only statutory provision which prescribes a period of limi- 
“tation. Section 29 of the Limitation Act refers to the periods of limitation which 
are prescribed by any special or local law. The learnėd Chief Justice summed 
up the position thus: : uie 
“In view of the unqualified terms of secton 1x of the Act, and of the fact that pericds of umitation 
ae prescribed in a number of statutory enactments, it does not appear that thee 1s any yurufcaton, 
Judicial authority apart, for restricting the operation of the section to the perioas of nnutauon pies- 
abea by the Act or by the First Scheaule.”” 
In considering the second question ‘Does section 48, Civil Procedure Code 
prescribes a period of limitation?’ The learned Chiei Justice refers to the terms 
of Article 181 of the Limitation Act as well as Article 142. Having regard to the 
language-used by the Legislature in Articles 181 to 183 and to the heading of section 
48, namely, “ Limit of ume for execution ”, it appeared to be clear to him that 
section 48 of the Code does prescribe a period of hmitation! He found great diff- 
culty in accepting the distinction between periods of limitation in a loose sense 
and D oflimitation in a strict sense. His definjtion of “ a period of limitation ” 
1s as follows : 


_. It appears to me that if the result of a statutory provision is in substance to fix a pernod within 
which Po must take appiopriate and necessary action if he desires to assert his nghts in a Court 
of law, that provision prescribes a period of limitation.” 


He sought support for this definition in the ruling of the Privy Council in Phoolbas 
Koonwur v. Lalla Fogeshur Sahoy1., Iqbal Ahmad, J., discussed both the questions 
which fell to be considered. The learned Judge gives additional reasons for holding 
that the word “ prescribed ” in section 15 of the Limitation Act is used in a general 
sens¢ as meaning “ prescribed by any law whatsoever ”. In the group of sections 
from 3 to 29 in sections 3, 6 and 29, after the word “ prescribed” reference has 
expressly been made to the first schedule. The omission of this qualification in 
the other sections including section 15 is significant and with a'set purpose, namely, 
to make those sections of universal application. If the Legislature intended to use 
the word “ prescribed ” in all sections of the Act in one and the same sense, then 
it would have been easy to define that word in section 2 of the Act. The learned 
Judge was unable to discover any reason why the rules as to computation of period 
of limitation which accord with common sense should have been intended by the 
Legislature to apply only to periods of limitation provided for by other enactments. 
The learned Judge answers the argument founded on section 29 by referring to the 
course of legislation on the subject. 


On the other question, namely, whether section 48 prescribes a period of 
limitation, after giving it his best consideration and after referring to the decision 
in Subbarayan v. Natarajan? the learned Judge arrived at the conclusion that section 48 
did prescribe a period of limitation. It is unnecessary to repeat the reasons for 
his peas which were practically identical with those given by the learned Chief 
Justice. In addition to these reasons, the learned Judge points out that to hold 
that section 48 is not subject to the rules laid down by section 15 of the Limitation 
Act would lead to startling results. I must confess that I was much impressed with 
the illustration that he gave (at page 669). 

“ Take a case in which a Hindu son files a suit assailing the validity of a decree passed against 
his father and the family property and execution of the decree is stayed by an injunction and litigation 
does not terminate for a period of 12 years. On what principle the Court in such a case can refuse 
to execute the decree after the period of 12 years passes my’ comprehension.” 

Bajpai, J., was in complete t with the ing of the learned Chief Justice 
and Iqbal Ahmad, J., on Poh heguak. S i 
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The question came, up before the Bombay High Court in Rango Ramacharya 
Kutti v. Gopal Narayan’. Though the actual decision in the case was on a different 
int, Broomfield, J., discussed the decision of this Court in Swbbarapan v. 
alargan?’ The learned Judge thought that the reasoning oi Remesam, J., was not 
very convincing. Referring to the vicw of Ramesam,,J., that the period prescribed. 
by section 48 was not strictly a period of limitation, he said : 

“I must confess that I cannot see that there is much difference petween an enactment which 
‘forbids execution upon a decree more than 12 years old and one prescribing a maximum period of 
limitation of 12 years,” i l 
He finally concluded that on general principles there seemed to be no reason why 
section 15 should not be applied so as to extend the period prescribed by section, 48. 
of the Gode. In a later decision of that Court the point was directly decided bya 
Division Bench. In Ramgopal Bhutadu v. Sidharam Arnaypa*, Broomfield and Macklin, 
JJ., held that section 48, vil Procedure Code, was controlled by section 15 of the 
Limitation Act. In effect the learned Judges differed from the reasoning in Subba- 
rayan v. Natarajan*, and fully approved that in Drigpal Singh v. Pancham Singh". 


The later decisions of-the Nagpur High Court have also followed the ruling 
ee v. Pancham Stagh* and not that in Subbarayan v. Nafarqjan*.- In Sitaram v. 
latsa®, Grille, C.J. and Sen, j., after examining the several decisions on the 
int were of opinion that section 48 of the Code was controlled by section 15 of the 
eee Act. In addition to the reasons given by the learned Judges in Drigpal. 
Singh v. Pancham Singh*, they gave another reason pase on section 29 (2) of the 
Limitation Act. In their view, any enactment which prescribed a period of limi- 
tation for any suit, appeal or application was a special law with reference to the 
Limitation Act woich embodied the general law regarding limitation. The Civil 
Procedure Gode was a general law in matters of civil procedure, but in so far as 
it ibed a period of limitation, it was a special law regarding limitation. 
Oth ise the reasoning is identical with the Allahabad Full Bench (Vide also 
Meer Bismulla v. Jagannath*). " 


In Kirtyanand Singh v. Pirtichand', Kulwant Sahay,-J., was inclined to take the 
view in Subbarayan v. Natarajan? but it was not necessary to decide the point. There 
is no discussion and the other learned Judge merely agreed with him. This case 
went up on appeal to the Privy Council in Raja Kirtyanand Singh v. Raja Pirtichand 
Lal Chowdry®, but their Lordships considered it unnecessary to deal with this point. 


The recent decision of the Supreme Court in Deorao Deshmukh v. Ramchand 
Kothari? was also eited to us, but it is clear that their Lordships did not deal with the 
point now before us. 

In this state of divided judicial opinion I think it useful and instructive to 
trace the course of legislation in so far as it has a ing on the present question. 
In doing so, I propose to deal with the several Limitation Acts and the Civil Proce- 
dure Code together as having material bearing on each other. It is well esta- 
blished that the Limitation Act and the Code are to be read together, because 
both are statutes relating to procedure and they are in pari materia and therefore 
to be taken and construed together as one o as explanatory of each other. 
(Vide Ruckma Boys v. Lulloobhot**, Arunachala Chettiar v. Periasami Seroai1! and Tribent 
Prasad Singh v. Ramsray Prasad Chowdry!*, It is not without significance that in 
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the same year when the one Code was replaced by a subsequent Code, similarly 
a new Limitation Act succeeded the one already in existence. 


It is sufficient to begin from 1859. In that year the Civil Procedure Code, Act 
VIII of 1859 came into torce on 22nd March, 1859, and Act XIV of 1859 came into- 
force soon after on 4th May, 1859. It is abundanuly clear frum a perusal of the provi- 
sions of the two enactments that-they should be read together. The Limitation Act 
did not provide the periods for several applications for which subsequent Limitation. 
Acts provided by the Articles in the schedule. Section 1 of this Limitation Act 
declared that no suit shall be maintained in any Court unless the same was instituted 
within the period of limitation thereinafter made applicable to a suit of that nature. 
The periods of limitation for several kinds of suits were set out in clauses (i) to (xvi). 
Section 2 corresponds to the present section 10, section 3 to seclion 29, and section 4 
to section 19. Sections 5 to 14 laid down rules for the computation of the period 
of limitation in suits. These rules did not apply to applications either for execution. 
or for other reliefs. Sections 19 and 20 were the main provisions relating to execu- 
tion. Section 19 provided a period of 12 years for enforcement of the judgment, 
decree or order of a Court established by Royal Charter and for revivor and e- 
ment of time by payment or acknowledgment. Section 20 dealt with other judg- 
ments, decrees and orders and ran thus : 


v “No process of execution shall issue from any Court not established by Roya! Charter to enforce 
any judgment, decree, or order of such Court, unless some proceeding shall have been taken to 
alice swuh judgment, decree or order, orto keep the same in force within three years next 
preceding the application for such execution.” 


The Limitation Act did not provide any periods of limitation for several appli- 
cations under the Civil Procedure Code. Nor did it provide for appeals and revicw. 
Now we find all these periods contained in the Civil Procedure Code of 1859. To 
give a few illustrations, section 119 provided for a period of thirty days for an appli- 
cation to set aside an ex paris decree. Section 230 prescribed one month for an 
application by a person dispossessed of immovable property in execution of a decree 
to be put back into possession. Under section a period of one year was pres- 
cribed for a suit to establish a right negatived in claim proceedings. Under section: 
256 the period of limitation for an application to set aside an execution sale on the 
ground of.any material irregularity in publishing or conducting the sale was 30 
days from the date of sale. Section 33 prescribed the periods of limitation r 
appeals to the District Court and to the Sudder Court and section 377 for an appli- 
cation for review. In 1859 therefore it could not be said that the general law 
relating to limitation of suits and applications was contained only in the Limitation 
Act. Nor could it be said with any justification that the Civil Procedure Code 
was a special law relating to limitation. The fact was that both the enactments 
were treated as supplemsntary to each other and concerned with procedural law. 
It followed that if there was a general provision in the Limitation Act, it would 
govern also provisions as to limitation contained in the Civil Procedure Code. This 
was authoritatively laid down by their Lordships of the Judicial Committee in 
Phooldas Koonwar v. Lalla Fogheswar?. I have already referred to section 246 of 
the Code of 1859 which prescribed a period of one year for a claim suit. The 
question which arose for decision was whether this provision was subject to be- 
modified by sections 11 and 12 of the Limitation Act. These sections provided for 
computation of the period of Imitation in case of persons under legal disability 
like minors and lunatics. A person under disability was permitted to bring the 
action within the same time, after the disability shall have ceased, as would other- 
wise have been allowed from the time when the cause of action accrued, unless such 
time exceeded the period of three years in which case the suit had to be commenced 
within three years from the time when the disability ceased. Their Lordships held 
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that sections 11 and 12 applied to section 246 of the Code of that year. The follow- 
-ng observations of their Lordships contain the ratio dectdeadi of that decision : . 
“The two Statutes were passed in the same , the assent of the Governor-General being 
given to Act VIII on the 22nd of March, to Act on ae of May 1859. Tbe object of the first 
was to enact a general Code of Procedure for the Courts of Civil Judicature not established by Royal 
‘Charter. The object of the second was to establish a general law of limitation in supersession both 
of the Regulations which had governed those Courts and of the English Statutes which had 5, Sern 
‘the practice of Courts establuhed by Royal Charter. Looking to the fifth sub-section of the first 
-ecction, and the third and the eleventh sections of Act XIV of 1859, their Lordships have no doubt 
‘that tne intention of the Legislature was that the period of limitation sereng from the 246th section 
of Act VIII should, ın the case of a minor, be modified by the operation of the eleventh section of 
Act XIV ; and that this construction has obtained in the Courts of India appears from the case of: 
fiure Soondures Chowdrain v. Anundnath Rey Chowwdhry1.” 
The importance of this decision of the Privy Council appears to me to be this, that 
the Rules laid down in the Limitation Act relating to the computation of the periods 
-of limitation need not necessarily be confined to periods prescribed in that Act 
and in proper cases due regard being of course had to the language, can be applied 
to. periods of limitation prescribed by other statutes of a general nature like the 
‘Civil Procedure Code. 


There is no provision in the Code of 1859 corresponding to the present 
section 48. The only limit of time imposed on an application for execution of a 
decree other than that of a Chartered High Court was that contained in section 20. 
of the Limitation Act. There was no provision corresponding to section 15 of the 
present Limitation Act either. 


The Limitation Act of 1871 (TX of 1871) repealed the Limitation Act of 1859. 
Its scheme was far more comprehensive than the Act of 1859. It not only provided 
for the limitation of suits, it also provided for appcals and certain applications to 
-Gourt which had been provided in the Civil Procedure Code of 1859. Another 
important provision enacted by this statute which is however not very material 
for us is the provision of rules for acquiring ownership by prescription. This Act 
of 1871 repealed practically all such portions.of the Civil Procedure Code of 1859 
‘which contained periods of limitation for specified applications, illustrations of 
‘which were already given earlier in this judgment. The third column of the first 
schedule to this Act relating to Act VIII of 1859 shows the extent of the repeal 
of the provisions of the Code relating to limitation. Corresponding provisions 
are made in the second schedule of the Act in the form of Articles. It is sufficient 
to mention Article 167 which provided for the execution of a decree or order of 
any civil Court not provided for by Article 16g which related to the enforcement 
of a Judgment, decree or order of Chartered High Court in the exercise ofits ordinary 
original civil’ jurisdiction. Article 168 provided! for the execution of the decree 
or order of any Court of which a certified copy had been registered under the 
Indian Registration Act. This Act clearly demonstrates the close relationship 
‘between the Code and the Limitation Act in the matter of prescribing periods of 
Limitation. It was in this Act for the first time we find a provision corresponding 
to the present section 15. This provision is section 16 which runs thus : 


‘In computing the period of limitation prescribed for any mit, the commencement of which has 
been stayed by mjunction, the time of the continuance of the injunction shall be excluded.” 


It did not expressly apply to applications for execution. i 

In 1877 there were two corresponding enactments dealing with procedure 
and limitation, namely, Act X of 1877 and Act XIV of 1877, respectively. It is in 
the Code of this year that a provision corresponding to the present section 48 of 
the Code makes its first appearance in section 230. That section in so far as it is 
‘material ran as follows: 


“ Where an application to execute a decree for the payment of money or delivery of other pro- 
-pertr has been made under this section and granted, no subsequent application to execute the 
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samce decree shall be granted unless the Court is satisfied that on the last preceding application due 
-diligence was used to procure complete satisfaction of the decree ; and the order of the granting 
-any such subsequent application «hall be conclusive evidence that due diligence was’used to procure 
such satisfaction. 

And no such subsequent application shall be granted after the expiration of twelve years from any 
of the following dates aime 


(a) the date of the decree sought to be enforced, or of the decree (if any) on appeal affirming 
same, or : 
(6) where the decree or any subsequent order directs the porma of money or the delivery 
3 ej | 


-of property by instalments—the date of the default in paying or delivering th t in respect 
of which the applicant seeks to enforce the decree. i 


Nothing in this section shall prevent the Court from granting an application for execution of a 

after the expiration of the said term of twelve years, where the ju t-debtor has by fraud 

-or force prevented the execution of the decree at some time within 12 years immediately before the 
date of the application.” 


Evidently because of this new additional provision fixing a period of limitation 
that there were consequential changes in the second schedule of the Limitation Act 


{1877). In the Limitation Act of that year, Article 178, was a new Article which 
Tan thus: . 


“* Applications for which no period of limitation is Three years - When the right to 
rovided elsewhere in this schedule or by the Civil apply accrues.” 
Peed Code, section 290. i 7 


In Article 179 after the words “‘ for the execution of a decree or order not provided 
for by No. 180” in column 1, the following words were added, , namely, “‘ or by 
the Code of Civil Procedure, section 230”. It must be noticed, however, that 
section 15 of that Limitation Act in terms applied only to suits and not to appli- 
cations including applications for execution. There was another Civil Procedure 
ode in 1882 to which it is not necessary to refer. 


Then we come to 1908 in which year again there was another Civil Procedure 
Gode and another Limitation Act, Act V of 1908 and Act IX of 1908, respectively. 
The corresponding provisions in these two enactments do not contain in any radical 
changes, though there are some changes. For instance, while the old section 230 
of the Code of 1877 and of 1882 applied only to decrees for payment of money or 
delivery of other property, the present section 48 is made applicable to all decrees 
of any kmd whatever except decrees granting injunction. The reference to “‘ subse- 
quent applications ” is omitted as well as the words “‘ or of the decree in appeal, 
if any, affirming the same.” In the Limitation Act, section 15 has been expressly 
made applicable to an application for the execution of a decree. 


It appears to me from the course of legislation to which I have adverted above 
that the provisions of the Limitation Act must be read with those provisions of the 
Civil Procedure Code which are intimately connected therewith. There is no 
doubt room for comment in-the fact that while other provisions prescribing periods 
of limitation for applications, appeals and suits found in the Civil Procedure Code 
of 1859 are subsequently transferred to the Limitation Act, the provision corres- 
ponding to section 48 of the Code, namely, section 230 of the Code of 1877 continued 
to remain in the Gode and did not find a place in the subsequent Limitation Act. 
But it is equally apparent that the Legislature was well aware that section 48 of 
the Code also prescribed a period of limitation apart from the period of limitation 
prescribed by the Articles in the Limitation Act. This appears to me to be conclu- 
sively established by the reference to section 48 of the Code (and its corresponding 
provision in the earlier Code) in column 1 of Articles 181 and 182 of the Limitation 
Act of 1908 (and the corresponding articles in the earlier Acts). I do not find 
anything repugnant to legal sense in that for an application for execution there 
should be an outside limit of a longer period after which there should be 
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no further execution at all as well as shorter periods for successive applications 
within this longer period. 

It was contended before us that section 29 of the Limitation Act as it now 
stands after the amendment by Act X of 1922 might help us to come to the conclusion 
that section 15 (1) controls section 48 of the c. This depends upon the question. 
whether the Civil Procedure Code can be deemed to be a special or local law within 
the meaning of section 29 of the Limitation Act. Itis certainly not a local law, but. 
is it a special law? We have seen how the learned Judges of the Nagpur High 
Courtin Sitaram v. Chunnilalsa1, were inclined to hold that the Code could be treated 
‘as a special law in so far as it provides a period of limitation in section 48. I am 
unable to agree with this view. I think that the expression “ special law ” which 
has not been defined in the Limitation Act, was intended to cover only laws like 
the Rent Act of 1859 which was held by the Privy Council to be a complete Code 
in itself. In the ordinary sense “‘ special’’ is used in antithesis to ‘‘ general.” A 
special Act as opposed to a general or public Act means one that is directed towards 
a special subject or special class of objects. (See Garnett v. Bradley?.) It is a 
specious argument to say that the Civil Procedure Code deals with a particular 
subject, namely, proceduie. The special law contemplated is the law which gives 
rise to special causes of action and which itself provides for the method of enforce- 
ment of rights conferred by that Act or for redress of injuries suffered by the appli- 
cation of the provisions of that Act. The Provincial Insolvency Act, for instance, 
would be a special law ; likewise the Income-tax Act. The Civil Procedure Code 
is not such a special law. It is a general law relating to procedure. I am definitely 
of opinion that section 29 has no bearing on the question referred to us. 


On a careful consideration of the decided cases on the point and the course 
of legislation I have arrived at the following conclusions: The expression “ pres- 
cribed ”? in section 15 (1) of the Limitation Act does not mean “ prescribed by 
the first schedule’ to the Act. It would include a case where a period of limi- 
tation is prescribed by any general statute like the Civil Procedure Code. I venture 
to think further that even if it be understood in the strictest sense, the period fixed 
by section 48 of the Code must be deemed to have become a part of the Limitation , 
Act by a process of incorporation in Articles 181 and 182. Column 1 of Article 181 

of application for waich no period of limitation is provided elsewhere in 
schedule or in section 48 of the Civil Procedure Code, 1908. Whether the 
word “ prescribed ” in section 15 (1) would apply to periods of limitation provided 
by other statutes or not, it is clearly indicated by Article 181 that the period fixed 
by section 48 is in pari materia with the periods of limitation provided in the schedule 
to the Limitation Act. Column 1 of Article 182 further supports this view. ‘The 
period of 12 years mentioned in section 48 of the Code is a period of limitation. 
The term “ period of limitation ” means the time prescribed by law at the end of 
which a right ceases to be enforceable in a Court whether by a suit or application. 
Some provisions of law not nd bar rights of action after the lapse of a prescribed 
period but even extinguish rights and title altogether. But the common features 
of all statutes of limitation is that they fix a certain period after the expiry of which 
an action is not maintainable. Ramesam, J., was inclined to hold t in the 
strict sense a rule of limitation implies that if an action is brought or an appli- 
cation is made within the time prescribed, it will not be barred. Applying this 
test, he considered the rule laid down in section 48 of the Code would not be a rule 
of limitation in the strict sense, because even if an application for execution is made 
within the period fixed by that section, the application may be nevertheless barred. 
unless it is within three years from any of the dates mentioned in the third column 
of Article 182. With great respect, I find no authority for defining “ limitation ” 
in the manner in which Ramesam, J., understood it to mean. Even so, I do not 
see any anomaly. If an execution application is filed within 12 years of the date 
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-specified in section 48 of the Code, such an application will be maintainable under 
section 48 of the Gode, but that does not mean that it may not be barred on account 
of another provision, namely, Article 182 of the Limitation Act. Presumably 
J., was of opinion that the period specified in Article 182 of the Limita- 
‘tion Act is a period of limitation. But the test wl ich he lays down will not be satis- 
‘fied even as regards that Article. For an application may be within time according 
to Article 182 but if such application is beyond the period of twelve years specified 
in section 48 of ,the e, it will not be maintainable. Ramesam, J., himself 
explains later the mutual operation of Article 182 of the Limitation Act and section 48 
of the Gode. ‘The very fact that section 48 of the Code operates in curtailment of 
the period provided by Article 182 to my mind conclusively shows that section 48 
also prescribes a period of limitation. I respectfully agree with Krishnaswami 
AAiyangar, J., and Thom, C.J., in their criticism of the reasoning of Ramcsam, J., 
based on a distinction between a stricter and a looser sense of the expression “ period 
-of limitation” for which there appears to be no warrant either in authority or in 
‘principle. i 


Though it is true that in construing statutes of limitation, considerations of 
hardship and anomaly are out of place, it is, I think, permissitle to adopt a benefi- ° 


cent construction of a rule of limitation if alternative constructions are ible. 
‘One can understand the policy underlying section 48, namely, the desira ility of 
‘giving a quietus to pro ings in execution. A judgment-debtor cannot be harassed 


nterminably. It is evidently because that all rights under the decree would cease 
to be enforceable thereafter that a long period of limitation of 12 years was fixed 
in section 48 of the Code. But then the decree-holder should have had an opportu- 
nity of working out his rights under the decree for this fuH period of 12 years. If 
by an act of Court over which the decree-holder has not control he is prevented 
from recovering the fruits of his decree during the full period of twelve years, it 
-appears to me to be highly unreasonable that by the mere lapse of twelve years 
from the date of the decree, his rights should become extinct rights which he was 
Prevented from enforcing for a part at least of the pericd of twelve years. I recall 
in this connection the instance referred to by Iqbal Ahmad, J., in Drigpal Singh ~v. 
-Pancham Singh}. 


Though it did not directly arise in this case, one other question has given me 
‘considerable difficulty, namely, the applicability of section 19 of the Limitation 
Act to section 48 of the Code. Will an acknowledgment in writing before the expiry 
of the period prescribed by section 48 cf the Code furnish a fresh period of twelve 
‘years from the date of the acknowledgment? If the se bale ** prescribed ” 
in that section (19) means “ prescribed not only in the schedule but also prescribed 
by section 48 of the Code”, then it may be contended that an acknowledgment 
will have that effect. It has, however, been held by the Patna High Court in 
Mahanth Krishna Dayal Gir v. Mst. Sakina Bibi*, the words “fresh period of limitation” 
in section 19 do not refer to the term of twelve years cribed by section 48 
-of the Code. No reasons are given. The question will have to be carefully exa- 
mined if and when it arises directly. The question referred to us must be answered 
-as follows : 


“Section 48, Civil Procedure Code, is controlled by section 15 (1) of the Indian Limitation Act.” 
Panchapagesa Sastri, F—I agree. 
Somasundaram, F.—I agree. 
Reference answered. 
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This appeal and the Civil Miscellaneous Petition coming on for final heari 
after expression of the opinion of the Full Bench the Court (Panchapakasa Iyer, Fy 
delivered the following 


Jupement.—When I heard this G. M. A. before, on 24th November, 1950, 
I felt that both the lower Courts were wrong in holding that section 48, Civil Pro- 
cedure Code, is not controlled by section 15 of the Indian Limitation Act and that 
the Bench .ulings in Subbarapan v. Natarajan? and Thandavamurthi v. Durgamba',. 
required reconsideration, and, therefore referred the matter to a Full Bench for- 
its opinion on the question, namely : 

“ Is section 48 of the Civil Procedure Code controlled by section 15 of the Indian Limitation, 
Act, or does it prescribe an absolute prohibition of an entertainment of a fresh execution appli-- 
cation beyond 12 years from the date of the decree subject only to the exceptions contained in vee 
same section?” 

A Full Bench of this Court, consisting of the learned Chief Justice and Panchapa- 
gesa Sastri and Somasundaram, JJ., has, by its judgment dated 6th April, 1951,. 
answered the question as follows : 

‘« Section 48 of the Civil Procedure Code is controlled by section 15% (1) of the Limitation 
Act”, 
thereby overruling the view taken by the Benches of this Court in Sudbbarapan ve 
Natarajan! and Thandavemurtht v. Durgdmba* and other rulings of this Court follow- 
ing them. But that has not settled all the questions involved in this Civil Miscel- 
lanecous Second Appeal. Mr. Vinayaka Rao, for the respondent, wants to urge 
that the stay under sections 28 and 29 of the Provincial Insolvency Act is not an 
absolute stay, but only a conditional stay, as the decree could have been executed 
long before the twelve “years period expired, with the permission of the Court, as 
it was actually permitted to be executed by this appellant on terms on toth 
December, 1942, and that, therefore, section 15 (1) of the Limitation Act will be 
of no use to the decree-holder in the peculiar circumstances of this case, even if” 
I am inclined to allow C. M. P. No. 10211 of 1949 and admit the suit extract filed 
therein to prove the stay of execution under section 29 of the Provincial Insolvency- 
Act on 18th August, 1931, as additional evidence at the hearing of this Civil Mis-- 
cellancous Second Appeal. He also objected to the admission of the additional 
evidence at this late stage. I overrule the objection. The additional evidence 
consists only of extracts of the suit register relatmg to O. S. No. 292 of 1930 on 
the file of the Court of the District Munsiff of Tiruvannamalai to prove the admitted 
stay on 18th August, 1931. The genuineness of this document is not disputed, 
and Į am satisfied that, in this protracted and cantankerous litigation, it is neces— 
sary to admit this document as additional evidence, in the interests of justice and 
for -delivering 2 correct and just decision regarding the question of limitation in 
this' E. P. So I admit this document as additional evidence and allow C. M. P. 
No. 10211 of 1949 but without costs. 


The learned counsel for the appellant in the Civil Miscellaneous Second Appeal 
objected to the entertaining of the supplementary legal argument of Mr. Vinayaka 
‘Rao, for the respondent, on the ground that it was never raised before. Mr. Vina- 
yaka Rao’s reply is that he never raised it before as there were two Bench rulings 
of this Court in favour of his contention that section 48, Civil Procedure Code,. 
was not controlled at all by section 15 of the Limitation Act, both the lower Courts. 
had agreed with him that those Bench rulings would apply and so there was no 
occasion or necessity for him to urge what would be the case if section 15 of the 
Limitation Act did control section 48 of the Civil Procedure Code. ‘I agree. 
It is something like this. A sues B for a half share-in joint family properties on the 
ground that he is B’s deceased father’s legitimate son. The trial Court finds that 
‘he is not B’s father’s son at all, but, finally, in the appellate Court or second appellate- 
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Court he is held to be B’s father’s son, though an illegitimate son. Then 4 wants. 
to claim the share of an illegitimate son of B on the basis that B’s father was a Sudra.. 
Surely B cannot be precluded from contending at that stage that his father was a 
Dwija, and not a Sudra, and so, there was no question of an illegitimate son 
getting a share in his family properties, though he has not raised it in the earlier 
stages where he had no need to raise it as the plaintiff was held to be no son of his 
father at all, legitimate or illegitimate. It seems to me that the present case is ana- 
logous to such a position and, so I should allow Mr. Vinayaka Rao to raise this 
supplementary legal contention about the conditional nature of stay under sections 28 
and 29 of the Provincial Insolvency Act and the inapplicability of section 15 of 
the Limitation Act to such a conditional stay. Of course, the appellant may urge 
that he could never have applied before roth February, 1942, for permission to 
execute as the suit about the partition, etc., were finally set at rest only on 21st 
March, 1944, by the appellate decree against the judgment in O. S. No. 27 of 1945.. 
All this fresh dispute has to be gone into in order to decide the new point raised 
by Mr. Vinayaka Rao. So I send the newly admitted documents and the old 
records in E. P. No. 376 of 1944 to the District Court of North Arcot at Vellore,. 
for fresh decision in ee Appeal, A. S. No. 243 of 1948, after setting aside the pre- 
vious judgment and decree therein. The fresh judgment should be given in the: 
light of the Full Bench decision referred to above. In the circumstances, the appel- 
lant in the Civil. Miscellaneous Second Appeal will get half his costs from the res-- 
pondent. Costs in A. S. No. 243 of 1948 (now restored) will be provided for by 
the learned District Judge when disposing of the appeal afresh. 
Leave refused. | 


V. S. —— Appeal remanded.. 
[THE SUPREME COURT OF INDIA.] 


(Original Jurisdiction.) 
PRESENT :—H. J. Kania, Chief Fustics, M. Patay JALI Sastri, B. K. MuKHEr-- 
JEA, S. R. Das AND N. CHANDRASEKHARA AIYAR, JJ. l 


Sri Shankari Prasad Singh Deo .. Appellants* 
y 


The Union of India and others ie Respondents, 


Constitution (First Amendment) Act (1951)—If ultra vires and uncenstitutional—Constitution of India- 
(1950), Articles 368, 379 and 392—Scope and applicability. 

The Constitution (First Amendment) Act was impugned as unconstitutional and void on the 
grounds that as the power to amend the Constitution provided under Article 968 of the Constitution 
was conferred on the two Houses of Parliament as a designated body, the provisional Parliament 
ee ee ee power under Article 979, that ilie Constitution (Removal of 
Difficulties) er No. 2 of 1950 made by the President adapting Article 368 by substitu 
“ Parliament” for “ that House ”? was beyond the powers of the Present, that the Amendment Act 
was not passed in conformity with the provisions of Article 968, that in so far as it purports to take 
away or abridge the rights confi by Part III of the Constitution, it falls within the prohibi- 
tion of Article 19 (2), that there was no ratification as required by the proviso to Article 368 and 
that the new Articles are wlira vires as they relate to matters enumerated in List II with respect to- 
which the State Legislatures and not Parliament have the power to make laws. 

Held : The power of effecting amendments contemplated in Articles 4, 169 and 240 is explicitly 
conferred on “‘Parliament” that is to sey, the two Houses of Parliament and the President (Article 79). 
So in the absence of a clear indication to the con , the power of effecting amendments ice 
Article 368, must be presumed to have also been erred on the same body, namely, Parliament 
for the ‘requirement of a different majority which is merely procedural, can be no reason for 
entrusting the power to a different body. Each of the component units of Parliament is to play its 
allotted pert in bringing about the amendment of the nstitution. There is no force in the 
suggestion that Parliament would have been referred to specifically if that body was, intended to 
exercise that power. Having mentioned each House of Parliament and the President separately 
and assigned to each its appropriate partin bringing about constitutional changes, the makers of 
the Constitution presumably did not think it necessary to refer to the collective deraiacne of the 
three units. 4 
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It is not correct to say that Article 368 is a complete code in respect of the procedure providetl 
by it. e provided or the constitution of a Parliament and prescribed a certain procedure for 
the conduc ity ordinary legislative business to AEE by rules made by each Howe 
{Article 118), the makers of the Constitution must be to have intended Parliament to follow 
that procedure so far as may be applicable, consistently with the express provisions of Article 368, 
when entrusted to it the power of amending the Constitution. So thereisno force im the 
objection that the bill was passed in an amended form and not as originally introduced. 


It is provided i z Article 37g that the Constituent Assembly should function as the provisiona] 
Parliament d e transitional period and exercise all the powers and perform all the duties 
-confared by the i T on Parliament. Article 379 should be viewed and interpreted in the 


wider perspective of the entire scheme of the constitutional provisions in regard to Parliament and 
not in its isolated relation to Article 968 alone. It is to remove the difficulties that might arite in 
making the provisions of the Constitution inapplicable to the provisional Parliament during the 
‘transitional period that the framers of the Constitution made the further provision in Article 
conferring a general power on the President to adapt the provisions of the Constitution by atiy 
modifying tbeir terms. 

There is nothing in Article 392 to ruggest that the President should wait, before adapti P 
cular Article, till an occasion actually arose for the provisional Parliament to exercite the power 
conferred by that Article. The adaptation the President leaves the requirement of a special 
ma;ority untouched. The adaptation by the ident of Article 368 was well within the powers 
<oLf:ned on him by Article 392 and is valid and constitutional. 


The terms of Article ‘het are perfectly general and empower Parliament to amend the Constitution 
* without any exception wh In the context of Article 1g. “law ” must be taken to mean rules 
or regulations made in exercise of ordinary legislative power and not amendments to the Constitution 
made in exercise of constituent power, with the result tbat Article 19 (2) does not affect amendments 
made under Article 368. 


The new Articles g1-A and 91-B do not either in terms or in effect seek to make any change in 
Arti le 22> or in Articles 132 and 1396. The powers of the High Court or the Supreme Court are 
not in any way affected by the new Articles. They remain jist the same as they were before; only a 
certain class of cases has been excluded from the purview of Part III and the Courts could no longer 
Interfere, not because their powers were curtailed in any manner to any extent, but because there would 
be no occasion hereafter for the exercise of their power in much cases. \ 


The new Articles being essentially amendments of the Constitution, Parliament alone had the 
powe: of enacting them. That the laws thus saved relate to matters coveted by Lit O does not in 
ony way affect the position. 

Petitions under Article 32 of the Constitution, challenging the ce of the 
Constitution (First Amendment) Act of 1951. 

P. R. Das, Senior Advocate (B. Sen, Advocate, with him) for Petitionen i in 
Petitions Nos. 371, 372, 382, 383, 388 and 392 of 1951. 
* S. M. Bose, Senior Advocate (M. L. Chaturvedi, Advocate, with him) for 
Petitioner in Petition No. 375 of 1951. 

S. Chaudhuri, Senior Advocate (M. L. Chathurcedi, Advocate, with him) for 
Petitioner in Petition No. 378 of 1951. 

M. L. Chaturvedi, Advocate, for Petitioner in Petition Nos. 374» si 3775 379 
380, 381, 393, 394 and 395 of 1951. 

N. P. Asthana, Senior Advocate (K. B. Asthana, Advocate, with him) for Peti- 
tioners in Petitions Nos. 481 to 484 of 1951. 
l S. K. Dar, Senior Advocate (Nanak Chand and M. L. Chaturosdi,' ‘Advacates, with 
him) for Petitioner in Petition No. 387 of 1951. 

`. _ S. P. Sinha, Senior Advocate (Nanak Chand, Advocate, with him) for Petitioner in 

Petition No. 485 of 1951. 

Bishan Singh, Advocate, for Petitioner in Petition No. 418 of 1951. 

M. L. Chaturvedi, Advocate, for Petitioners in Petitions Nos. 984, 395, gee and 


389 of 1951. 
N. R. Raghavachan, Senior Advocate (V. N. Swami, Advocate, with him) for 
Petitioner in Petition No. 166 of 1951. a, ae 


N. C. Chatterjee, Senior Advocete (V. N. Swami, Advocate with pea ia Peti- 
tioner in Petition No. 287 of 1951. t 
Abdul Razzak Khan and P. S. Safer, di Top Byonen f in Petition No. a7 
of 1951. i | Ss l F 


y 


r 
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‘N.C. Chatterjee, Senior Advocate (Abdul Razzak Khan, Advocate, with him) for 
Petitioners in Petition No. 318 of 1951. 
N. S. Bindra, Senior Advocate (Kahan Chand Chopra, Advocate, with him) for 
Petitioner in Petition No. 319. of 1951. ” 
M.C. Setalvad, Attorney-General for India (G. N. Joshi, Advocate, with him) 
For the Union of India. 
M. C. Setalvad, Attorney-General for India (Lal Narain Singh, G. N. Joshi, Kuppu- 
swami Alladi and G. Durgabai, Advocates, with him) for the State of Bihar. 
P. L. Bannerjes, Advocate-General of Uttar Pradesh (K. L. Mishra and 
Gopalji Mehrotra, Advocates, with him) For the State of Uttar Pradesh. 
T. L. Sheods, Advocate-General of Madhya Pradesh (T. P. Naik, Advocate, 
with him) for the State of Madhya Pradesh. ' 
The Judgment of the Court was delivered by 
Patanjalı Sastri, J.—These petitions, which have been heard together, raise 
the common question whether the Constitution (First Amendment) Act, i951, 
which was recently passed by the present provisional Parliament and purports 
to insert, infer alia, Articles 31-A and 31-B in the Constitution of India is ultra vires 
and unconstitutional. 
What led to that enactment is a matter of common knowledge. The political | 
now in power, commanding as it does a majority of votes in the several State 
tures as well as in Parliament, carried out certain measures of agrarian reform 
in Bihar, Uttar Pradesh and Madhya Pradesh by enacting legislation which may 
compendiously be referred to as Zemindary Abolition Acts. Certain zemindars, 
feeling themselves aggrieved, attacked the validity of those Acts in Courts of law 
on the ground that they contravened the fundamental rights conferred on them 
by Part {II of the Constitution. The High Court at Patna held that the Act passed ` 
in Bihar was unconstitutional while the High Courts at Allahabad and Nagpur 
upheld the validity of the corresponding legislation in Uttar Pradesh and ya 
Pradesh respectively. Appeals from those decisions are pending in this Court. 
Petitions filed in this Court by some other zemindars seeking the determination of 
the same question are also pending. At this stage, the Union Government, witha 
view to put an end to all this litigation and to remedy what they considered to be 
certain defects brought to light in the working of the Constitution, brought forward 
a bill to amend the Constitution, which, after undergoing amendments in various 
particulars, was passed by the requisite majority as the Constitution (First Amend- 
ment) Act, 1951, (hereinafter referred to as the Amendment Act). Swiftly reacting 
to this move of the Government, the zemindars have brought the present petitions 
under Article 32 of the Constitution impugning the Amendment Act itself as un- 
constitutional and void. 
The main arguments advanced in support of the petitions may be summarised 
as follows : 
First, the power of amending the Constitution provided for under Article 368 
. was conferred not on Parliament but on the two Houses of Parliament as a desig- 
nated body and, therefore, the provisional Parliament was not competent to exercise 
that power under Article 379 : 


Secondly, assuming that the power was conferred on Parliament, it did not 
devolve on the provisional Parliament by virtue of Article 379 as the words “All the 
conferred by the provisions of this Constitution on Parliament ” could refer 

only to such powers as are capable of being exercised by the provisional Parliament 
consisting of a single chamber. The power conferred by Article 368 calls for the 
co-operative action of two Houses of Parliament and could be appropriately 
exercised only by the Parliament to be duly constituted under Chapter 2 of V. 


Thirdly, the Constitution (Removal of Difficulties) Order No. 2 made the 
President on 26th January, 1950, in so far as it purports to adapt Article 3 by 
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omitting “ either House of ” and “in each House” and substituting “ Parliament ” 
for “ that House ”, is beyond the powers conferred on him by Article goa, as “ any 
difficulties ” sought to be removed by adaptation under that Article must be diffi- 
culties in the actual working of the Constitution during the transitional period 
whose removal is necessary for carrying on the Government. No such difficulty 
could possibly have been experienced on the very date of the commencement of 
the Constitution : 


Fourthly, in any case Article 368 is a complete code in itself and does not provide 
for any amendment being made in the bill after it has been introduced in the House. 
The bill in the present case having been admittedly amended in several particulars 
during its passage through the House, the Amendment Act cannot be said to have 
been passed in conformity with the procedure prescribed in Article 368 : 

Fifthly, the Amendment Act, in so far as it purports to take away or abridge 
the rights conferred by Part III of the Constitution, falls within the prohibition 
of Article 13 (2): | ; 

And lastly, as the newly inserted Articles 31-A and 31-B seek to make changes 
in Articles 132 and 136 in Ch. 4 of Part V and Article 226 in Ch. 5 of Part VI, they 
require ratification under clause “) of the proviso to Article 368, and not having 
been so ratified, they are void and unconstitutional. They are also ulira vires as 
they relate to matters enumerated in List II with respect to which the State 
Legislatures and not Parliament have the power to make laws. 


Before dealing with these points it will be convenient to set out here the material 
portions of Articles 368, 379 and 392, on the true construction of which these 


arguments have largely turned. 


g68. An amendment of this Constitution may be initiated only by the introduction of a Bill 
for the p in either House of Parliament, and when the Bill is passed in each House by a majority 
of the total membership of that House and by a majority of not leas than two-thirds of the members 
of that House present and voting, it shall be presented to the President for his assent and upon such 
assent being given to the Bill, the Constitution shall stand amended in accordance with the terms of 
the Bill: 
Provided that if such amendment seeks to make any change in— 
(a) Articles 54, 55, 79, 162 or 241, or 
(6) Chapter 4 of Part V, Chapter 5 of Part VI, or Chapter 1 of Part XI, or 
(c) any of the Lists in the Seventh Schedule, or 
(d) the representation of States in Parliament, or 
(s) the provisions of this article, 
the amendment shall also require to be ratified Ly the se here of not less than one-half of the 
States specified in Parts A and B of the First Schedule by resolutions to that effect passed by those Legis- 
latures before the Bill making provision for such amendment is presented to the President for assent. 
379. (1) Until both Houses of Parliament have been duly constituted and summoned to meet 
for the first session under the provisions of this Constitution, the body functioning as the Constituent 
Assembly of the Dominion of India immediately before the commencement of this Constitution shall 
be the provisional Parliament and shall exercise all the powers and perform all the duties conferred 
by the provisions of this Constitution on Parliament. 
+ + + 
392. (1) The President may, for the ae ea R any difficulties, particularly in relation 
to the transition from the provisions of the Gov cnt of India Act, 1935, to the provisions of this 
Constitution, by order direct that this Constitution shall, during such od as may be specified in 
the order, have effect subject to such adaptations, whether by way of modification, addition or omission 
as he may deem to be necessary or expedient : ; 
” Provided that no such order shall be made after the first mecting of Parliament duly constituted 
under Chapter 2 of Part V. 
+ + + + 


On the first point, it was submitted that whenever the Constitution sought 
to confer a power upon Parliament, it specifically mentioned “ Parliament” as the 
donee of the power, as in Articles 2, 3, 33, $4 and numerous other Articles, but it 
deliberately avoided the use of that expression in Article 368. R li R that the 
Constitution, as the fundamental law of the country should not be liable to frequent 
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changes according to the whim of party majorities, the framers placed special 
difficulties in the way of amending the Constitution and it was a part of that scheme 
to confer the power of amendment on a body other than the ordinary Legislature, 
as was done by Article 5 of the American Federal Constitution. We are unable 
to take that view. Various methods of constitutional amendment have been 
adopted in written constitutions, such as by the referendum, by a special Convention 
by legislation under a special procedure, and soon. But, which of these methods 
the framers of the Indian Constitution have adopted must be ascertained from the 
relevant provisions of the Constitution itself without any leaning based on a priori 
grounds of the analogy of other constitutions in favour of one method in preference 
to another. We accordingly turn to the provisions dealing with constitutional 
amendments. 


Now the Constitution provides for three classes of amendments of its provisions- 
First, those that can be effected by a bare majority such as tbat required for the 
passing of any ordinary law. The amendments contemplated in Articles 4, 169 
and 240 fall within this class, and they are specifically excluded from the purview 
of Article 368. Secondly, those that can be effected by a special majority as laid 
down in Article 368. All constitutional amendments other than those referred 
to above come within this category and must be effected by a majority of the total 
membership of each House as well as by a majority of not less than two-thirds of 
the members of that House present and voting ; and thirdly, those that require, 
in addition to the special majority above-mentioned, ratification by resolutions 

by not less than one-half of the States specified in Schedules A and B of the 

irst Schedule. This class comprises amendments which seek to make any 

in the provisions referred to in the proviso to Article 368. It will be seen that the 
power of effecting the first class of amendments is explicitly conferred on “ Parlia- 
ment,” that is to say, the two Houses of Parliament and the President oo 79). 
This would lead one to suppose, in the absence of a clear indication to contrary, 
that the power of effecting the other two classes of amendments has also been 
conferred on the same body, namely, Parliament, for, the requirement of a different 
majority, which is merely procedural, can by itself be no reason for entrusting the 
power to a different body. An examination of the language used in Article 368 con- 
firms that view. 


In the first place, it is provided that the amendment must be initiated by 
the introduction of a “ bill in either House of Parliament ”, a familiar feature of 
parliamentary procedure (cf. Article 107 (1) which says “ A bill may originate in 
either House of Parliameni *). Then, the bill must be “ passed in each House ”— 
just what Parliament does when it is called upon to exercise its normal legislative 
function (Article 107 (2) ) ; and finally, the bill thus passed must be “‘ presented to 
the President”’ for his “assent ”, again a parliamentary EA through which 
every bill must pass before it can reach the statute-book (Article 111). We thus 
find that each of the component units of Parliament is to play its allotted part in 
bringing about an amendment to the Constitution. We have already seen that 
Parliament effects amendments of the first class mentioned above by going through 
the same three-fold procedure but with a simple majority. The fact that a different 
majority in the same body is required for effecting the second and third categories 
of amendments cannot make the amending agency a different body. There is no 
force, therefore, in the suggestion that Parliament would have been referred to 
specifically if that body was intended to exercise the power. Having mentioned 
each House of Parliament and the President separately and assigned to each its 
appropriate part in bringing about constitutional changes, the makers of the Consti- 
tution presumably did not think it necessary to refer to the collective designation 
of the three units. 


Apart from the intrinsic indications in Article 368 referred to above, a convincing 
argument is to be found in Articles 2, 3, 4, 169 and 240. As already stated, undey 
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these Articles power is given to “ Parliament” to make laws by a bare majority to 
amend certain parts of the Constitution ; but in each case it 1s laid down that no 
such law should be deemed to be an amendment of the Constitution “ for the purpose 
of Article 368”. It would be quite unnecessary, and indeed inappropriate, to 
exclude these laws from the operation of Article 368, which requires a special majo- 
rity, if the power to amend under the latter article was not also given to Parlia- 
ment. 


Somewhat closely allied to the pomt discussed above is the objection based 
on the bill in the nt case having been passed in an amended form, and not 
as originally introduced. It is not correct to say that Article 368 is a “ ccmplete 
code ” in respect of the procedure provided by it. There are gaps in the procedure 
as to how and after what notice a bill is to be introduced, how it is to be passed 
by each House and how the President’s assent is to be obtained. Evidently, the 
rules made by each House under Article 118 for regulating its procedure and the 
conduct of its business were intended, so far as may be, to be applicable. There 
was some discussion at the Bar as to whether the process of emending the Consti- 
tution was a legislative process. Petitioner’s counsel insisted that it was not, and 
that, therefore, the “ legislative procedure ” prescribed in Article 107, which speci- 
fically provides for a bill being passed with amendments, was not applicable to a 
bill for amending the Constitution under Article 368. The argument was further 
supported by pointing out that if amendment of such a bill were permissible, it 
must be open to either House to propose and pass amendments, and in case the two 
Houses failed to agree, the whole machinery of Article 368 would be thrown out of 
gear, for the joint sitting of both Houses passing the bill by a simple majority provided 
for in Article 108 in the case of ordinary bills would be inapplicable in view of the 
special majority required in Article 368. The argument proceeds on a misconcep~ 
tion. Assuming that amendment of the Constitution is not legislation even where 
it is carried out by the ordinary Legislature by passing a bill introduced for the pur- 
pose and that Articles 107 to 111 cannot in terms apply when Parliament is dealing 
with a bill under Article 368, there is no obvious reason why Parliament should not 
adopt, on such occasions, its own normal procedure, so far as that procedure can 
be followed consistently with statutory requirements. Repelling the ccntention 
that a Local Government Board conducting a statutory enquiry should have been 
guided by the procedure of a court of justice, Lord Haldane observed in Local 
Government Board v. Arlidge! : 


“Its (the Board’s) character is thst of an or-anisation with executive functions. Jn tbis it rerem- 

bles other great departments of the State. When, therefore, Parliament entrusts it witb judicial 
duties, Parliament must be taken, in the absence of any declaration to the contrary, to have intended 
to follow tbe procedure which is its own and is necessaiy if it is to be capable of doing its work- 
efficiently ”. 
These observations have application here. Having provided for the constitution 
of a Parliament and prescribed a certain procedure for the conduct of its ordinary 
legislative business to be supplemented by rules made by each House (Article 118), 
the makers of the Constitution must be taken to have intended Parliament to 
follow that procedure, so far as it may be applicable consistently with the express 
provisions of Article 368, when they entrusted to it the power of amending the 
Constitution. 

The argument that 4 power entrusted to a Parliament consisting of two Houses 
cannot be exercised under Article 379 by the provisional Parliament sitting as a 
single chamber overlooks the scheme of the constitutional provisions in regard 
to Parliament. ‘These provisions envisage a Parliament of two Houses functioning 
under the Constitution framed as they have been on that basis. But the framers 
were well aware that such a Parliament could not be constituted till after the first 
elections were held under the Constitution. It thus became necessary to make 
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provision for the carrying on, in the meantime, of the work entrusted to Parliament 
under the Constitution. Accordingly, it was provided in Article 379 that the 
Constituent Assembly should function as the provisional Parliament during the 
transitional period and exercise all the powers and perform all the duties conferred 
by the Constitution on Parliament. Article 379 should be viewed and interpreted 
in the wider perspective of this scheme and not in its isolated relation to Article 368 
alone. The petitioners’ argument that the reference in Article 368 to “ two Houses ” 
makes that provision inapplicable to the provisionsal Parliement would equally 
apply to all the provisions of the Constitution in regard to Parliamentary action 
and, if accepted, would rob Article 379 of its very purpose and meaning. It was 

isely to obviate such an argument and to remove the difficulty on which it 18 
founded and other difficulties of a like nature in working the Constitution during 
the transitional period that the framers of the Constitution made the further provi- 
sion in Article 392 conferring a general power on the President to adapt the provi- 
sions of the Constitution by suitably modifying their terms. This brings us to the 
construction of Article 392. 


It will be seen that the purpose for which an adaptation may be made under 
that Article is widely expressed. It may be made for the purpose of removing “ any 
difficulties’. The particularisation of one class of difficulties which follows 18 
illustrative and cannot have the effect of circumscribing the scope of the preceding 
general words. It has been urged, however, that the condition precedent to the 
exercise of powers under Article 392 is the existence of difficulties to be removed, 
that is to say, difficulties actually experienced in the working of the Constitution 
whose removal would be necessary for carrying on the Government, such as for 
instance, the difficulties connected with applying Articles 112, 113, etc., in the 
transitional period. But, the argument proceeds, constitutional amendments 
cannot be said to be necessary during that period. Besides, amendment of the 
Constitution is a very serious thing, and hence, by providing that both Houses must 
deliberate and agree to the amendment proposed and pass the bill by a special 
majoritv, the Constitution bas purposely placed difficulties in the way of amending 
its provisions. It would be fantastic to suppose that, after deliberately creating 
those difficulties, it has empowered the President to remove them bv a stroke of 
his pen. We see no force in this line of argument. It is true enough to say that 
difficulties must exist before they can be removed by adaptation, but they can exist 
before an occasion for their removal actually arises. As already stated, difficulties 
are bound to arise in applying provisions, whicb, by their terms are applicable to 
a Parliament of two Houses, to the provisional Parliament sitting as a single cham- 
ber. Those difficulties, arising as they do out of the inappropriatencss of the language 
of those provisions as applied to the provisional Parliament. have to be 
by modifying that language to fit in with the situation created by Article 379. There 
is nothing in that Article to suggest that the President should wait, before adapting 
a particular Article, till an occasion actually arose for the provisional Parliament 
to exercise the power conferred bv that Article. Nor is there any auestion here 
of the President removing by his adaptation any of the difficulties which the Consti- 
tution has deliberately placed in the way ofits amendment. The adaptation leaves 
the requirement of a special majority untouched. The passine of an amendment 
bill by both Houses is no more a special requirement of such a bill tban it is of any 
ordinary law made by Parliament. We are. therefore, of opinion that the adapta- 
tion of Article 368 by the President was well within the powers conferred on him 
by Article 392 and is valid and constitutional. 


A more plausible argument was advanced in support of the contention that ' 
the Amendment Act, in so far as it purports to take away or abridge any of the funda- 
mental rights, falls within the prohibition of Article 13 (2) which provides that : 


“the State shall not make any law which takes away or abridges the rights conferred by this 
Part and any Jaw made in contravention of this clause shall to the extent of the contravention be void,” 


6go ' THE MADRAS LAW JOURNAL REPORTS. [1951 


The argument was put thus: “ The State ” includes Parliament (Article 12) and 
“law” must include a constitutional amendment. It was the deliberate inten- 
tion of the framers of the Constitution, who realised the sanctity of the fundamental 
rights conferred by Part III, to make them immune from interference not only 
by ordinary laws passed by the Legislatures in the country but also from constitu- 
tional amendments. Itis not uncommon to find in written constitutions a declara- 
tion that certain fundamental rights conferred on the people should be “ eternal 
and inviolate’ as for instance Article 11 of the Japanese Constitution. Article 5 
of the American Federal Constitution provides that no amendment shall be made 
depriving any State without its consent “ of its equal suffrage in the Senate.” The 
framers of the Indian Constitution had the American and the Japanese models 
before them, and they must be taken to have prohibited even constitutional amend- 
ments in derogation of fundamental rights by using aptly wide language in 
Article 13 (2). The argument is attractive, but there are other important 
considerations which point to the opposite conclusion. 


Although “law” must ordinarily include constitutional law, there is a clear 
demarcation between ordinary law, which is made in exercise of legislative power, 
and’ constitutional law, which is made in exercise of constituent power. Dicey 
defines’ constitutional law as including :— 


“all rules which directly or indirectly affect the distribution or the exercise of the sovereign 
power in the State ”. 


It is thus mainly concerned with the creation of the three great organs of the State, 
the executive, the legislature and the judiciary, the distribution of governmental 
power among them and the definition of their mutual relation. No doubt our 
constitution-makers, following the American model, have incorporated certain 
fundamental rights in Part III and made them immune from interference by laws 
made by the State. We find it, however, difficult, in the absence of a clear indica- 
tion to the contrary, to suppose that they also intended to make those Tights immune 
from constitutional amendment. We are inclined to think that they must have 
had in mind what is of more frequent occurrence, that is, invasion of the rights of 
the subjects by the legislative and the executive organs of the State by means of 
laws and rules made in exercise of their legislative power and not the abridgment 
or nullification of such rights by alterations of the Constitution itself in exercise of 
sovereign constituent power. That power, though it has been entrusted to Par- 
liament, has been so hedged about with restrictions that its exercise must be difficult 
and rare. On the other hand, the terms of Article 368 are perfectly general and 
empower Parliament to amend the Constitution, without any exception whatever. 
Had it been intended to save the fundamental rights from the operation of that 
provision, it would have been perfectly easy to make that intention clear by adding 
a proviso to that effect. In short, we have here two Articles each of which is widely 
phrased, but conflicts in its operation with the other. Harmonious construction 
requires that one should be read as controlled and qualified by the other. Having 
regard to the considerations adverted to above, we are of opinion that in the context 
of Article 13 “law must be taken to mean rules or regulations made in exercise 
of ordinary legislative power and not amendments to the Constitution made in 
exercise of constituent power, With the result that Article 13 (2) does not affect. 
amendments made under Article 368. 


It only remains to deal with the objections particularly directed against the 
newly inserted Articles 31-A and 31-B. One of these objections is based on the 
absence of ratification under Article 368. It was said that, before these articles 
were inserted by the Amending Act, the High Courts had the power under Arti- 
cle 226 of the Constitution to issue appropriate writs declaring the Zemindary 
Abolition Acts unconstitutional as contravening fundamental rights, and this 
Court could entertain appeals from the orders of the High Courts under Article 132 
of Article. 186. As a matter of fact, some High Qourts had exercised such powers 


IT] SHANKARI PRASAD V. UNION OF INDIA (s.a:) (Patanjali Sastri, J.). gI 


and this Court had entertained appeals. The new Articles, however, deprive the 
High Courts as well as this Court of the power of declaring the said Acts un- 
constitutional, and thereby seek to make changes in Chapter 4 of Part V and Chap- 
ter 5 of Part VI. It was therefore submitted that the newly inserted Articles 
required ratification under the proviso to Article 368. ‘The argument proceeds on 
a misconception. ‘These Articles so far as they are material here, run thus :— 
““g1-A. Saving of lams pronding for acquisition of estates, eic.—(1) Notwithstanding anything in 
the foregoing provisions of this part, no law providing for the acquisition by the State of any estate or 
of any ts therein or for the extinguishment or modification of any such rights shall be deemed 


to be void on the ground that it is inconsistent with, or takes away or abridges any of the nghts con- 
ferred by, any provisions of this Part : 


* + * * 


31-B. Validation of certain Acts and Regulations.—Without prejudice to the generality of the 
rovisions contained in Article 31-A, none of the Acts and Regulations specified in the Ninth 
Schedule nor any of the provisions thereof shall be deemed to be void, or ever to have become void, 
on the apes that such Act, Regulation or provision is inconistent witb, or takes away or abridges 
any of the rights conferred by, any provisions of this Part, and notwithstanding any judgment, decree 
or order of any court or tribunal to the contrary, each of the said Acts and Regulations shall, subject 
ro the power of any competent Legislature to repeal or amend it, continue in force.” 


It will be seen that these Articles do not either in terms or in effect seek to make any 
change in Article 226 or in Articles 192 and 136. Article 31-A aims at saving laws 
providing for the compulsory acquisition by the State of a certain kind of property 
from the operation of Article 13 read with other relevant Articles in Part III, while 
Article 31-B purports to validate certain specified Acts and Regulations already 
passed, which, but for such a provision, would be liable to be impugned under 
Article 13. It is not correct to say that the powers of the High Court under Arti- 
cle 226 to issue writs “ for the enforcement of any of the rights conferred by Part III ” 
or of this Court under Articles 132 and 136 to entertain appeals from orders issuing 
or refusing such writs are in any way affected. They remain just the same as they 
were before : only a certain class of case has been excluded from the purview of 
Part III and the Courts could no longer interfere, not because their powers were 
curtailed in any manner or to any extent, but because there would be no occasion 
hereafter for the exercise of their power in such cases. 5 


The other objection that it was beyond the power of Parliament to enact 
the new Articles is equally untenable. It was said that they related to land which 
was covered by item 18 of List II of the Seventh Schedule and that the State Legis- 
latures alone had the power to legislate with respect to that matter. The answer 
is that, as has been stated, Articles 31-A and 31-B really seek to save a certain class 
of laws and certain specified laws already passed from the combined operation of 
Article 13 read with other relevant articles of Part III. The new Articles being 
thus essentially amendments of the Constitution, Parliament alone had the power 
of enacting them. That the laws thus saved relate to matters covered by List IT 
does not in any way affect the position. It was said that Parliament could not 
validate a law which it had no power to enact. The proposition holds good where 
the validity of the impugned provision turns on whether the subject-matter falls 
within or without the jurisdiction of the Legislature which passed it. But to make a 
law which contravenes the Constitution constitutionally valid is a matter of consti- 
tutional amendment and as such it falls within the exclusive power of Parliament. 
The question whether the latter part of Article 31-B is too widely expressed was 
not argued before us and we express no opinion upon it. 


The petitions fail and are dismissed with costs. 
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laint on-non-payment of deficient court-fee— 
petency (F.B) . 74 
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—Suit for northern half of propeity is a suit 
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intended to make him an approver as requi 
by R. 85 of the Madras Criminal R es of 
Practice—If essential to admissibility of state- 
ment : .. 630 
——S. 181 (2)—Charge of non-accounting 
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as to apportionment of profits between British 
India and Native State—If can be raised for 
first time before the High Court 625 


——S. 13—Notice under if can be issued 
after a partition to one of_the persons who was 
a momber of the joint famiy in respect of profits 


l 

















INDEX. 


` 


EXCESS PROFITS- TAX ACT (XIV OF 
194r }—Contd. 
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remaining daa on a close day, if wlira vires 
as not falling within any of the items 
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by loyee—If can be deducted as business 

iture or bad -debt—Loss if constituted 
trade loss which can be excluded frem the asses:- 
able profits—Period.to which loss can be attri- 


bu oe 3 

———S. 10 (2) (xv)—Expenditure eee 
by a company in registering its trade marks for 
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owed to the family—Lacuna in the amencment 
of 1950 400 
———§. 9-A—Unifmictuary mortgage Leste 
back in favour of mortgagor—Suit 
of rent—Maintainability ia bag 
ee ene by Madiraa Act KOTI ee 
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on the ground ot default in payment of rent was 
—If can be made ground for application 
or ejectment after rejection of first application. 
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——S. 11 (2)—Scope and ape 
Ropairs by tenant without taking permission of 
landlord—Right to deduct cost thereof = rent 
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(Amending) Act (VII of 1951) S. 20— 

Applica tan pending for issue of writ of certiorari 

to quash order of appellate tribunal—If renders 

proceedings before appellate-tribunal “' pending ” 

#0 as to make the Amending Act applicable— 

Proviso to 5. 7 (a), added by the are: 

Act—Applicability 

MADR: CITY CIVIL COURTS A 
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roviso (g)—Plaint transferred 
From Original Side of the Hi Court to the City 
Civil Court—Additional urt-See—If can 
be NE 
MADRAS CIVIL COURTS ACT ait 
OF 1879), $ . 14—Suit for partition on footing 
that plaintiff is in possession of the property— 
Value for purposes of j 


MADRAS CO-OP TVE SOCIETIRS 


ACT (VI OF 1932)—Sales in execution of awards 
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by suit in Civil Court . 269 
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plated by—if can be questioned by Court. 96 
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without firat obtaining a declaration ın a suit 
t the Court of Wards that the writing 
off miira vires 535 
MADRAS CRIMINAL ʻO 
PRACTICE—R. 85—Specific warning that it 
was pot intended to make an approver an accused 
making confession or statement under. S. 164 
Cr. P. Code—If essential to admissibility of the 
statement 
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R. ıı Beg Soe pecaoic! culmma 
in mude to dealt with in reparte 
trials o 
MADRAS DEBT CONCILIATION Agr 
ee OF 1980), 8 . 18—Ismuing of a certificate to 
ffect—Jurisdiction of Civil Court 
to decide queen of tactum and extent of debt 
in an application by the debtor under S. 1q-A 
of the Madras Agricilturists Relief Act.. - Coo 
MADRAS DISTRICT MUNICIPALITIES 
oa (V Aa eel S. 244-—Scopé of the ware 
extends to private partics also:657 
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MADRAS . ELECTRICITY . ` SUPPLY 
A Ora ACQUISITION) ACT 
I OF 1 tutional validity— 


ubject-matter a if entrenches on exclusive 
jurisdiction of Central islature under Item 
gg of List I, Sch. VII, ent of India 
Act, 1995—Assent under S. 299 of Government 
of India Act and Certificate under Art. 81 (vi) 
of the Constitution of India (1950)-—Effect. 
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to Saar matter 
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Separate licence fees—If leviable oe B45 
MADRAS MAINTENANCE OF PUBLIC 
ORDER ACT (I OF (I QF 1947), S. 2-A—Conviction 
under—When e—Proof of detention 


of eee even Act (I of 1872), Se. A 
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MADRAS PREVENTION OF eee 
TERATION ACT (III OF 1918), 8. 19— 
Computation of three months’ time under— 
Day of commission of offence—If to be exclud- 
ed .. 90I 
MADRAS PROHIBITION ACT (X OF 
1997), S. 4 (1) (}—Licence to a medical man 
to tquor for sale at two ounces at a time 
on a doctor's prescription—Licensee transferring 
liquor to two ounce bottles+—Offence of bottling. 
—If committed 195 


MADRAS RESTORATION OF VILLAGE 
OFFICERS (VALIDATION) ACT (XVIII 
OF 1939}—If discrimmatory legislation in 
favour of political sufferere—Constitution of 
India (1950), Art. 14—Scope 56: 


MADRAS SHOPS AND ESTABLISH- 
MENTS ACT (XXXVI OF 1947), Ss. 
and g—Workman y for the extra 

of 15 minutes mentioned in S. 7 to serve a cur 
tomer—Right to extra wages under S. g for 
such tme 


.. RS 
——— 8. 32 (1}—Payment beyond wages 

frxed—Proof ee ee 
of account books—Sufficiency „7 98a 
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MADRAS SURVEY AND BOUNDARIES 
ACT (VIII OF 19239), Ss. iar and AREE aaa and 
effect—Limited ona S unsurycyed 
plots in an estate rong ; inclusion of ce. tain 


inam area in the estate —Though suit 
not filed; mistake rectified by Revenue 
evenue Officer 


Officer—Jurisdiction of Special 

to correct mistakes . 925 

TENANCY ACT (XIV OF 

1939), 8. 93—Right to purchase kudiyiruppu— 

Scope and extent of t when suit for eviction 

relates only to a portion of the kudiyiruppu. 
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MOTOR VEHICLES ACT (IV OF 19839) 
Ss. 47, 57 and 64-A—Matters which can be 

into consideration in granting or refusing stage 


carriage permits sis 
————S. 64-—Central Road Traffic Booed 
hearing appeal—If can pass order detrimental 
to a party not before it and on a matter which 
is not a subject-matter of the appeal—Duty of 
Tribunal to act judicially .. 406 
S. 64-A—Order of Government on revi- 
sion arp order of ee Traffic Board 
on ap t order of Regional Transpo 
Authority— i one in exercise of judicial functions 
and must oy ex faci» reasons in a succinct form 
for reversing the order under revision—Orders 
of the tribunals undcr the Act as to grant of 
permits and variations of the same—Not admi- 
nistrattve but judicial orders which are liable 
to be i aa by a writ of esriterari 411 

of Sore On of Government 
Ga t of Central Road Traffic Board 
which cancelled a bus permit granted by Regional 
Transport Authority) quashed on the ground 
that ex facie there was reference by the Govern- 
ment to extrancous matters—Government if 
can take up the application and consider it 
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to an un 

family ’’—‘* Member of the Meaning 
—Sisters inheriting from their mother and living 
in the dwelling house—Purchaser from one of the 
sisters who is a mother’s sister’s son, if can resist 
application under 8. 4 
PENAL CODE (XLV OF 
and goa—More than one oe 
with revolvers—No concl proof as to who 
fired the fatal shot—Liability of all for murder— 
Common intention—Presumption—Robbery cul- 
minating in murder to be dealt with in one and 
same trial—Madras Criminal Rules of Practice, 
R, 146—Scope .. 630 
——8, 84—Crucial point of time for deciding 
whether benefit of the section should be gi 
Madras Borstal Schools Act (V of 1926), 8 
10 (a}—Applicability ..- 356 
———Ss. 141, 146, 147 and 148—Rioting case 
sere a large number of persons—Fundamen- 

rinciples to be observed by Courts in con- 
vi the accused persons—Onus 6 
———S,. 193—High Court directi 
a ae automatic right ofa 
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to Supreme 
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-A—Death ‘caused by rash and 
ar cp kere of a double bullock cart— 
an offence under S. 304-A a 
of abetment—Appli 
cability aili of . 198, Or. P, Code 


PENAL CODE (XLV OF 1860)—Comtd. © * 


——S. 499, Excep. tatement in affidavit 
in support of application for transfer—lIf falls 
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POWER - OF - ATTORNEY — Construction — 
Special power-of-attorney to conduct a certain 
suit pending in a certain Court—Power to 
conduct the case in another Court when the plamt 
is returned for want of jurisdictlon—If can be 
inferred by implication An 43 
PRACTICE—Auction conducted by Receiver 
under orders of Court—Sale to highest bidder 
ubject to -confirmation—Discretion of Court to 
cfuse to a t the bid on the ground of the 
nadequacy rol ihe price -. 353 
——Leave to defend a small cause sit— 
When conditional leave may be granted., 494 
Notice claiming 2 smaller amount as 
damages—Suit for larger amount—Sustaina- 
bility .. 47I 
Power of executing Court to take into 
account circumstances happening subsequent 
to the eo the decree 389 

in judgment—Presumption of 
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of security by an applicant for 

eee ee P 3 ae 
If void under Art. 13 of the Constitution as 
inconsistent with Art. 19 (1) (a) and (g) of the 
Constitution zas OA 
PREVENTIVE DETENTION ACT (IV 
OF 1950), Ss. 3 and 5—Grounds of detention— 
Past activities—Relevan ing Act of 
19§1—Province of Court in regard to the sub-- 














jective decision of the authority making the order 


of detention —If affected. (S.C.) 641 
PREVENTIVE roe Gee ee (AMEND- 

ACT (1V OF 1951), Ss. g and 11— 
Lf wltra vires and inoperative as authorising the 


‘detention of detenus already under detention 


to be continued beyond the expiry of one year 
and thereby contravening Art. 22 (4) of the 
Constitution (S.C. 105 


PROVINCIAL INSOLVENCY ACT (V 


OF 1920), 8. 28-A—Amendment Act oe of 
1948)— alidity in so far as it E ater 
ty of 


‘tural Jand—Principles for deciding 


a statute 38 
———S. 28-A and effect—Decree 
Hindu insolvent fa and against his son to the 
extent of the joint family p in his hands— 
Executability against the son—lIf affected by the 
vesting of the son’s share in the Official Receiver 
—Bar of limitation if saved 299 
——S. 37—Annulment of sdtadieation svithout 
any order as to vesting of property—Right of 
am insolvent to possession of property— 
uit to recover filed nd 12 years of order 
of annulment—If by lumitation—Possess- 
jon of receiver—lIf adverse ..- 585 
S. 51 (r1}—Order on execution petition 
sending for aes oney attached—Subsequent 
insolvency petition: pe fe judgement-debtor— 
Money not received by Court before the date of 
the petition—Prior order if tantamounts to 
realisation of assets within the meaning of 8. 51 
(1) of the Provincial Insolvency Act aJi _ 
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1920) —Coald, 
——-3s, 33 and 54—Mortgage by the debtor 
set aside as y void and in fraudulent 


ce—Mo under such mortgage 

can prove for the debt as unsecured creditors— 
Member of joint Hindu family—Liahility of— 
If can be enforced in insolvency proceedings— 
Madras iculturisty Relief Act (IV of 1998), 
S. 21—-Applicability—Revision—Cross-obJec- 
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———Ss. 70 and 75—Decision of the Insolvency 
Court not to prosecute debtor—Receiver—If 
‘person aggrieved ” by decision and entitled 
to appeal i (EBJ s 87 
Ss. 75 and 70—Recelver—If person 
rhy by decision of Court not to prosecute 
debtor arid entitled to appeal. (F.B.) .. 87 
PUNJAB TRADE EMPLOYEES ACT 
(1940)—S. 7—Ifaltra vir, (S.C) 1399 
REQGBIVER—Auction conducted - by under 
orders of Court—Sale to highest bidder subject 
to confirmation —Discretion of Court to refute 
to agcept -bid (on ground of inadequacy of 
price ..e 353 
REGISTRATION ACT (XVI OF 1908) 
S. 77—Decree ohana registration of docu- 
ment—Time within which it should be registered 
not mentioned—Duty to permit document for 
registration witbin 30 days of the decree .. 397 
RELIGIOUS ENDOWMENT—Poojari in 
management of the affairs or deities with the 
knowledge and privity of womhippers—Presump- 
tion that pooyari also the trustee ~. 292 
REVISION—Cross objections if lie .. 32 
SALE OF GOODS ACT (III OF 1930)» 
8. 54 (2)—Requirements nf—Vendor’s right 
to resell without notice to purchaser .. 492 
SALE OF LAND—Deficlency in aren sold— 
—Absence of fraud—Right to compensation. 
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SPECIFIC RELIEF ACT (I OF 1877), 
S. 97-A—Proviso—Benefits of—When avail- 
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TRANSFER OF PROPERTY ACT (IV 
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Applicability of . es 20 
TRUST ACT (II OF 1882), Ss. 18 and go— 
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USURIOUS LOANS ACT (X OF 1918)}— 
Mot at g per cent. compound interest—If 
excevive and unconscionable in the circumstan- 
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VENDOR AND PURCHASER—Defidency 
in area sold—Abtence of fraud—RigLt to g 
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‘Proceedings if terminated—Wrong order of 
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boat d through accident—Widow whether 
can compensation from owrer 456 
——S. 27—Reference to High Court—Clam 
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Maintainability in name of partnership after 
its dissolution. 39 

















Application with specific grounds 


some of which are not pressed—Order dis- 
missing—Finality as to grounds not ne 
5 


sed 

S. 2 (3)—Co-owners not receiving 
entire rent—Some of them if can evict a 
tenant for default in payment of rent. -68 


S. Order of Accommodation Con- 
troller intimating that premises was not 
required for the Government—If judicial 
act—If subject to quashtng by writ. 33 
S. 3 Powers of Accommodation 
Controller—lf can acquire non-residential 
building for residential purposes and 
allot the same for occupation by ar 











ment servant 


S. 4 and 5—Second application by 
tenant for same relief for fixing the fair 
rent—If can be filed 44 
7—Tenant retaining a month’s 
rent under an arrangement with landlord— 
Not liable to eviction for default in paying 





pi ae. 


the same 
S. 7 (2), and (3)—Acts of waste 
alleged—Local Inspection by controller— 
Desirability of recording notes of his 
impressions to the knowledge of RS 
and’ counsel : 
Ss. 7 (2) and 12-B (newly cle 
in 1951)+-Not ‘applicable to appeals or 
proceedings which had been disposed of 
before the commencement of the new Act 
“of 1951 Rep. 531 .. 45 
S. 7 (2) (iv)—One ee the tenants 
in a. buiding quarrelsome with the other 
tenants—Gromd for eviction. 

+ Rep. 486 ..: ii 











MAD. BLDGS. (L. & R. C.y ACT 
(1949)—Contd. 


——S.- 7 (3)—Landlord applying for 
possession of nomresidential building for 
lown use—Landlord in possession of 
another such building but as ERE E 

E 
S. 7 (3) (a) (ii)—Oral contract of 
tenancy for a period of five years—lf can 
be relied on to resist application for evic- 


tion on ground that landlord hia 'for 
own use 37 


S. 11 (2)—Scope—Conditions 
before tenant can make repairs to building 








MADRAS BUILDINGS eee 
AND RENT CONTROL) ace 
(AMENDING) ACT (VIII OF 1951), S 
20—Application pending for issue of writ 
of certiorari to quash order of appellate 
tribunal—If renders proc before 
appellate tribunal pending so as to make 
the amending Act applicable ee 


MADRAS CITY CIVIL COURTS 
ACT (III OF 1873), S. 16, proviso 2— 
Plaint transferred from Original Side of 
the High Court to the City Civil Court— 
Additional court- fee—If can be an 

MADRAS CITY MUNICIPAL, ACT 
(IV OF 1919), Ss. 287 and 365—Commis- 
sioner’s power to regulate lcences—li 
gives power to refuse a licence—Standing 
Committee hearing appeel—Duty to 
reasons for its conclusions 

er ae CIVIL COURTS ACT a 
OF '1873), S. 14—Suit for partition on 
fooling that plaintiff is in possession of 
the property—Value for purposes of aia? 
diction 

MADRAS CO- pee 
SOCIETIES ACT (VI OF 1932)—Sale 
in execution of sere eee in— 
Remedy 7 


———S. 51—Dispute between is and 
its employee— Jurisdiction of Kegist-ar to 
proceed with enquiry under S. 51 (2) (a) 
—By-laws of society including provision 
for refe-ence of stch dispute—If ousts 
jurisdiction of the Reg strar under the i 
SS: 51 (c)—Claim against Secretary 
for repayment of loan taken by him—Fact 
that arbitrator may have to go into invali- 
dity of general body resolution — Effect 
: .. 29 
——Rules under R..15 (1) and proviso— 
Scope—Jurisdiction of Deputy Registrar 
to decide quastion of limitation 30 

MADRAS DEBT CONCILIATION 
ACT (XI OF 1936), S. 18 (1)—Refusal of 
creditor to agree to settlement—Certificate 
by conciliation board—Effect on enforcea- 
bility of the debt Rep. 609 


‘UNDERTAKINGS 


MAD DISTRICT MUNICI- 
PALITI ACT (V OF 1920)}—Notice 
and eviction by Commissioner of a stall- 
holder for contravention of terms of .the 
lease—If fit case for issue of writ of 
certiorari 25 


Ss. 177 and Ce eee eee 
lity if can cancel layout sanctioned if ap- 
plicant has not carried out the scheme in 
strict conformity with the terms of sanc- 
tion 42 


S. 244—Exemption from licence 


fees—Does not extend to private TOE 
concerns 


S. 252—Power given to see 
under—Nature of—Setting aside of order 
granting permission to instal an oil engine 
without notice to oprosite party—Validity 

oe Se 











MADRAS ELECTRICITY SUPPLY 
(ACQUISITION) 
ACT (XLIII OF 1949)—Constitutional 
validity—Subject-matter of Act Hf entren- 
ches on exclusive jurisdiction of Central 
Legislature under Item 33, List 1. Sch. VII 
Government of India Act. 1935—Assent 
under S. 299 of Government of Indiz Act 
and Certificate under Art. 31 (6) of the 
Constitution of India (1950)-—Effect—-Com- 
pany—Not ‘Citizen’ under Art. 5 entitled 
to invoke Art. 19 Rep. 277 .. 15` 
MADRAS ESTATES ABOLITION 
AND -CONVERSION INTO RYOT- 
WARI ACT (XXVI OF 1948), S. 8— 
Tiibunal under—One member cersing to 
be a member—Effect .. 16 


MADRAS ESTATES LAND (RE 


DUCTION OF RENT) ACT (XXX OF 
1947)—Validity 55 





of the Aces TE 
property is or is not, 
Act—Suit in Civil 
Court—Maintainability—C. P. Code— 
(V of 1908) S-9—Writ_of saa eae 
to be issued -> 


MADRAS GENERAL . SALES TAX 
ACT (IX OF 1939), S. 8—Clalm that 
persons taxed were ‘commission agents’ and 


not ‘dealers—Burden of proof = 


, Rep. 302 8 
S. 15 (b)—Scope—Cheque sent by 
nie to the mmercial Tax Officer— 
How far payment of tax—Cheque cashed 
by pedn and misappropriated—Prosecution 
for non-payment of tax—If sustainable 





MADRAS HINDU BIGAMY PRE- 
VENTION AND DIVORCE) ACT (VI 
OF 1949)—Conatitutional validity 

Rep. 649 .. 63 

MADRAS > S ACT ree ee 
ENDOWMENTS A (II OF 1927), S. 
9 (11-A)—Society the members of which 


` 


1400 jars) found hidden in his estate of 700 


‘ceedings. Rep. (1952) 1 M.L.J. 12 


-IO 


MAD. H. R. ENDOW ACT (192) — 
Contd. 
by common agreement utilised the income 
of a property vested in it for performance 
of utsavam in a temple—Ia not a specific 
endowment 64 
S. 76—Sanction Gquden=-Jursdistion 
of Board and Province of Civil Court i 
MADRAS KHADI (DEVELOP- 
MENT) ORDER, 1949, Cls. 7, 11 and 29— 
Void as inconsistent with provisions of 
Part III of the Constitution of India, are 
MADRAS LOCAL BOARDS ACT 
(XIV OF 1920)—Election petition chal- 
lenging validity of elections—Proper re- 
Qttisites ou. te 
S. 45-A (1)—Inspector of Local 
Boards acting under—If bound to give 
reasons for his order supersaeding a Pan- 
chayat Board . 37 
MADRAS PREVENTION OF ADUL- 
TERATION ACT (III OF 1918), S. 14 
(3) —‘Prevent’—What constitutes .. 68 
S. 19--Three months’ limitation for 











prosecution for offence—Computation— 
Day of commission of offence—If excluded 
Rep. 301 8 


S. 20 (2) (f)- and R. 27—Sale of 
wacered milk—Offence—Not falling below 
standard fixed by contract—If defence ji 

MADRAS ‘PROHIBITION ACT (X 
OF 1937)—Inspector of Police Prohibitiou 
—If a police officer within the meaning of 
Ss. 25 and 26, Evidence Act—Confesgion 
to—Admissibility 38 


Ss. 4 and 4A—dAccused ahateed 
under S. 4-A if can be convicted under S. 
4 (1) G)—Proof of drunkenness 71 
S. 4 (1) (a)—Owner of estate—Can 
be convicted for ‘possession’ of illicit arrack 











11 
S. 4 (1) (b)—Medical~ man with 
licence to keep a quantity of liquor and for 
sale at two ounces at a time on doctor's 
prescription—Licensee transferring the 
liquor to two ounce bottles and keeping 


acres 





ready for sale—If commits offence of 
‘bottling’ under S. 4 (1) (h) of the Act 
Rep. 195 .. 9 


-S 38 (3)—Scope—Police Officer him- 
self having investigated the case—lIf should 
make further enquiry before starting p-o- 
62 


MADRAS PROPRIETARY ESTA- 
TES’ VILLAGE SERVICE ACT (II 
OF 1894)—O-der of Revente Divisional 
Officer or the Controller appointing deputy 
for a` minor as offiace-holde-—Revenna 
Boa d has no jurisdiction to set aside 

‘ i » 45 





MADRAS RESTORATION OF 
VILLAGE OFFICERS (VALIDA- 
TION) ACT, (XVIII OF 1939)—īf 


discriminatory legislation in favour of poli- 
tical sufferere—Constitution of i 1950! 
—Art. 14—Scope 46 


MADRAS SHOPS AND ESTABLISH. 
MENTS ACT (XXXVI OF 1947), Ss 
7 and 9~-Workmen working for the extra 
period of fifteen minituas mentioned in S. 
7 to serve a customer—Right to extra 
wages under S. 9 for such time 

Rep. 525 20 


MAHOMEDAN LAW —Application by 
wife for khula divorce—Subsequant pre- 
sentation of application- for maintenance—If 
revocation of application for khula—Ulti- 
mate khula drtvorce—Effect on mainte 
nance right a 9 


MALABAR COMPENSATION FOR 
TENANTS IMPROVEMENTS ACT (I 
OF 1900)—Tenant—Includes even a tres- 
passer who cultivates intending to pay the 
customary rent and mcludes person in pos- 
session of the land in good fatth believing 
himself to be a mortgagee—Such person 
not liable for mesne profits on “eviction. 28 


MALABAR TENANCY ACT (XIV 
OF 1930), S. 33—Suit for .eviction from 
house and space around it giving measure- 
ment according to carpenters’ kole 
(roughly a yard)—-Defendant offering to 
purchase kudiyiruppu—Decree in favour of 
defendant with measurements of property 
according to 5 foot kole—If permissible. 

Rep. 165 .. 3 


MALICIOUS PROSECUTION—Com- 
plaint by defendant alleging that certain 
facts took place—Failure to prove them— 
Defendant if can plead reasonable and pro- 


bable cause for making the false charge. 
-. 28 


MASTER AND SERVANT—Lorry 
driver delegating to unlicensed -cleaner 
driving of a cas of 

damages 49 


owner for 


MORTGAGE—Usufmctuary mortgage 
—Decree for sale of hypotheca when can 
be passed—-T P. Act (IV of 1882), Ss. 58, 
67 and 68—Scope 35 


MOTOR VEHICLES ACT (IV OF 
1939), S. 64-A—Order of Regional Trans- 
port Authority giving a penmit—Revision 
by Government—Linits of jurisdiction. 31 


S. 64-A—Power of Government to 
set aside order of inferior Tribunal—Limitg. 
—-—Regional Transport Authority or Ap- 
pellate Tribunal therefrom—Cannot ignore 
the findings and orders of competent Cri- 
minal Courts in respect of an offence when 
the Tribunal proceeds to take action on 





MOTOR VEHICLES ACT—Conatd. 
the basis of the commission of that oe 


fi Ss, 48 (3), 59 (3)—Time fixed by 
Regional Transport Authority—If a com- 
dition of the permit—Power to change the 
rder varying timing—If open to 

appeal to Central Traffic Board—Void 
oea of Central Trafic Board—Settmg 
aside by Government—Validity .. 59 
Ss. 53 and 56—Regional Transport 
Officer issuing permits for lorry as public 
carrier—Routes mentioned in the conditions 
—Restriction on use of other routes— 
Validity—Publication in official Gazette not 
essential .. 78 


——S,. 57—Regional Transport Authority 





S. 57 (7)}—Regional Transport 
Authority refusing application for permit 
—Duty to give in writing its reasons. 75 
S. 60—Breach of condition of tem- 
porary permit for a bus—li sg for 
cancelling pucca permit 59 

PARTNERSHIP ACT (IX OF 1932), 
S. 69 (1)—Partne-ship agreement executed 
but business never started or carried on— 
Suit by one party to recover amounts ad- 
vanced to the other—S. 69 (1)—If a eae 








PENAL CODE (XLV OF 1860), S. 148 
—Facts necessary for charge tunder— 
trial—Transfer application— 
Charges if can be altered or amended. 21 
S. 188—Disobedience or order under 
S. 144 of Cr. P. Code (V of 1898), which 
was bald and no reasons given for the order 
—If offence 
Ss. 201 and 302—Charges undor 
—Joinder in t-al—Propriety—Conviction 
under S. 201—Permissibility a. 70 











children—Absence of motive and apparent 
senselessness of murder—If sufficient ex- 
tenuating circumstances in mitigation of 
award of extreme penalty, Rep: 593 54 
S. 363-—Gist of offence—Taking’ 
minor girl out of keeping of lawful guardian 
—What constitutes a. 76 
——S. 401—Ingredienta of offence under 
—To any wandering or other gang’— 
‘Habitually’— Interpretation — Confession 
out of Court houre—Legality eee, oo 
S. 499, Excep. 9 Statement in aff- 
davit in support of application for transfer 
—If ns under Excep. 9 5 


504—Gist of offence andai- For 
TRS of person insulted being provoked 
72 


—Effect a 
PRESIDENCY SMALL CAUSE 


COURTS ACT (XV OF 1882), S. 38— 











S. 300—Multiple murder of wife and’ 


II 


PRESY. S. C. C. ACT (1882)—Contd. 


New trial under—If available where the 
Court ordered the plaint to be returned for 
p-esentation to the proper Court page 
jurisdiction 

PRESS (EMERGENCY soya 
ACT (XXIII OF 1931), S. 3 (1)—Order 
after coming into force of the Constitution 
(1950) for deposit of security by an appli- 
cant for declaring herself as the keeper of 
a press—Legality—S. 3 (1)—If void 
under Art. 15 of the Constitution as in- 
consistent with Art. 19 (1) (a) and (g) 
of the Constitution. Rep. 101 .. 


S. 8 (1)—Order on 25th May, a 
forfeiting security furnished by publisher of 
newspaper—If illegal as contravening 
fundamental righte declared by Part IIUI of 
the Constitition—Forfelture to His 
Majesty—If invalid after Independence 
Act, 1947 -. 14 

PREVENTIVE DETENTION ACT 
(IV OF 1950), S. 3 (1) (a) (iii) Scope 
—Black-marketing activities m rice on an 
organised scale—If act prejudicial to the 
maintenance of supplies and services essen- 
trial to the communi- EeevenHyg deten- 
tion—Propriety . 41 

PROMISSORY NOTE—Endorsee of— 
Right to sue legal representative of pro- 
misor without assignment of debt .. 4 

PROVINCIAL INSOLVENCY ACT 
(V OF 1920), S. 37—Annulment of eho 
cation without any order as to vesting of 
property—Right of quondam insolvent to 
possession of property—Suit to recover 
filed beyond 12 years of order of annulment 
—If barred by limitation—Possession of 
recetver—lIf adverse. Rep. 585 .. 41 
S. 44—Release of Insolvent father 
from all debts—If extinguishes liability of 
son liable under a decree along ma the 
father . 3 











S. 5l E EE 
Mere order sending for moneys of the judg- 
ment-debtor—Not tantamount to an order 
‘realising the assets’. Rep. 271 .. 1 


RAILWAY—Licencee for vending arti- 
cles on platform—Cancellation by Railway 
department—Licensee if can move High 
Court for quashing cancellation order. 70 


RECEIVERS—Sale of property by 
auction subject to confirmation by Court 
—Duty of Court in confirming or not con- 
firming such sales 23 

REGISTRATION ACT (XVI OF 1908) 
S. 77—Decree in suit directing registra- 
tion of sale deed—Presentation of doct- 
ment for registration within 30 days—Ne- 
ceasity. Rep. 397 9 

SPECIFIC RELIEF ACT (I OF 1877), 
S. eer see of 
—Conditions necessary for 65 


“STAMP - ACF ~ (IF OF 1899)—Docu- 
ment impounded—Remédy open: under Act 
—Writ of cergorari i not be cea 


™ 


_<-Sch. I, Art. 30 and Sch. I-A (Mad.),. 


Art. 25-A ag molifed by Madras Acts 
(VI. of- 1922, and XVI of 1943)—Stamp 
duty for enrolment as advocate—Validity 
~—If- restraint on fundamental right. to Lar? 
tice. profession 66 


sae 


- TRANSFER OF -PROPERTY “ACT 


{IV OF 1882), Ss.. 58,67 and Behe 


- TRUST—Parivate trust—Right of mem- 
bers-of founder's family to seek redress in 
a' Civil Court where the trustee mismanages 
—Scheme wuit—Maintemability 60 


USURIOUS / LOANS” ACT (X OF 
1918), S. 3 (1) and Expl. as amended- by 
Madras > (VIII of 1937)—Power to be 
exercised if 


simple interest im the case where both 
~ parties were money-lendere—Fair Tate. 35 


IQ 





WILLS<Constraction—Appolntmenit. -of 

trustées without. words of express’: 
tion Hf, cones an estate of inheritance, 
3 s. 73 


- - 


Wills executed by Hindu oude He J 
ae of -Madrag—Probate “unnecéssary— 
Order af Court difécting issue of probate 
—If mvolves the compulsory deposit of 
stamps néctskary for’ the issue of the aS 
bate.” Rep. (1951) 32° M. L. J. 523 ~, 37 


z- WORKMEN'S ` COMPENSATION 
ACT (VIII OF -1923)—Owner of hoat er 
tering into. contract with. X that in con- 
sideration of X paying the owner Ra. 600 
as'hire the boat should be allowed to carry 
500° bales of palmyra fibre from “Kakinada. 
Port to Tuticorin which XX had agreed to- 
carry on behalf of another- company ` for 
hire of Rs. 1,500—Workman kiled by. 
accident in rough weather, while boat waa, 
returnmeg em er,' tf--liable for 
compensation. ~ Rep: 456 .. 6 
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